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Annomayus. Cmamos nocésaujena pasepaHuyenuio Hacuibemeenno2o epabesxca (n. «1» y. 2
em. 191 VK PK) u pasoos (cm.192 VK PK). Aemop paccmompen 60npocvl Y2On06HOU
0MEeMCmMeeHHOCMU 34 2padeXdc ¢ NPUMEHeHUeM HACUUS, He ONACHO20 OJisl HCUSHU UTU 300PO0Gbs
nomepnesuie2o, 160 y2po30u NPUMeHeHUs MaKko2o HACUIUA U pazool ¢ npuMeHeHuem HACUnusl,
ONACHO20 Ol JICUSHU UTU 300P0BbsL  JUYd, NOOBEPISULeSOCs HANAOEHUI0, UIU C YepPOo30l
HenocpeocmeeHH020 NPUMEHEHUS MAKO20 HACUTUA.

Knrwouesvie cnosa. xuwenue, 00vekm, HACUTLCMBEHHBIU 2pabedxc, paszdol, npumMeHeHue
Hacunus, opyscue.

Pasrpannyenue  mpecTymieHHMH ~— —  ecTecTBeHHas  mpolsiemMa,  CONPOBOXKAAIOIIAsS
KBaJTM(HUKAINIO, — BCETna ObBUIO B IICHTPE BHUMAHHS YYEHBIX, IOCKOJIBKY 3HAYUTEIbHAs 4acTb
omKOO0K, JTOMyCKaeMbIX NMPaBONPUMEHUTEIBHBIMUA OpraHaMH IPH MPABOBOHM OIIEHKE COAESHHOTO,
CBsI3aHA C HEMPABUJIBHBIM YCTAHOBJIIGHHEM TOXIECTBA MEXIY NpPU3HAKAMH, COJCpKAIIUMHCA B
COBEPIIICHHOM JICSTHHH.

CrnenctBeHHas U cyneOHas NMpaKTHKA CTAJIKUBAIOTCS C TPYIHOCTSMHU MpPH KBAIU(DUKAUH H
pasrpaHMYCHUH MPECTYIJICHUH TOT/a, KOTJa pa3Hble COCTaBbl MPECTYIJICHUNA XapaKTepU3YIOTCs, C
OIHOHM CTOPOHBI, PSIOM OOMIMX Ui HUX NPU3HAKOB W, C IPYrod — OTACIHHBIMH NPH3HAKAMH,
pa3nuyarImuMi UX. Takue cOCTaBbI MPECTYIUIEHUH B TEOPUH YTOJIOBHOTO IIpaBa MPUHATO Ha3bIBaTh
CMEKHBIMHU.

Crarbu YronoBHoro kogekca Pecnyonuku KaszaxcraH, npeaycMarpuBaroimmne OTBETCTBEHHOCTh
3a rpabex 1 pa3z0o0if, OTHOCATCS K YrOJIOBHBIM IPAaBOHAPYIICHUSM IPOTUB COOCTBEHHOCTH. J[aHHBIE
NEsTHUS SIBJSIIOTCS Pa3sHOBUIAHOCTBIO XHMIIECHUS YY>KOTO MMYIIECTBA, YTO B COOTBETCTBHM ¢ M. 17
ct. 3 YK PK o3Hagaet, 4To 3TO COBEpIIIEHHBIE ¢ KOPHICTHOM IEJIBI0 MPOTHUBOIPABHBIC U3BITHS H
(nnn) oOpareHus Yy>KOro HMYIIECTBA B MOJIb3Y BAHOBHOTO WIIM IPYTHX JIUII, IPUYMHHUBIINE yIIepO
COOCTBEHHUKY WM HWHOMY BIAJEJbIly 3TOro umymiecrsa. Hepeako B cyneOHOW IpakTHKe
pasrpanudeHue rpadexa W pazdos BbI3bIBaeT 3arpyaHeHue. B coorBercTBuu co cr. 191 YK PK
rpabex ecTh OTKPBITOE XMIICHUE YYXKOro uMyIecTBa. OObEKTOM BBICTYNAET COOCTBEHHOCTb, IIPU
HAaCHJIbCTBEHHOM Tpabexe — 310poBbke. Pa3boii, cormacuo cr. 192 YK PK, — Hananenue ¢ 1ensio
XHIIEHUS 9Yy)KOTO UMYIIECTBA, COCIWHEHHOE C HACWIMEM, OMACHBIM JUIS JKU3HU WU 370POBBS
JMIA, TOJBEPriIerocs HamaJeHUIO, WM C Yrpo30d HENOCPEICTBEHHOTO NPHUMEHEHUS TaKoro
Hacuiusi. OObEKTOM pa3z0os SIBIISETCS] COOCTBEHHOCT, 310POBbE U JKU3Hb.

Hamanenne mpum pa3zboe mpenacTaBisier coOOil aKkTHBHOE W BHE3aIHOE Ui MOTEPIICBIIETO
arpeccuBHOE JICHCTBHE, CO3JAIOIIEe PEANbHYIO OMACHOCTh HEMEMJICHHOTO U HEMOCPEICTBEHHOTO
NPUMEHEHHUsT HACHJIUS HaJ JIMYHOCTBIO TIOJBEPTIIErocsl HAMaJACHUIO C IEeJIbI0 3aBIIAfCHUS
COOTBETCTBYIOIIIMM MMYIIECTBOM. B oTimyme oT rpabexka, SBISIOMETOCS OTKPBITHIM XHIIECHHEM,
pa3boiiHOe HamaJeHue MOXKET OBbITh OTKPBITBIM WM JK€ HE3aMETHBIM IS TOTEepIEBIINX
(mpunenuBaHUEe W3 3acajbl, MOAKpAAbIBaHHE K MOTEPIEBIIEMY C3aad M HaHECEHHE yaapa,
HaraIcHUe Ha CIIAIIEro U Jp.).

Hacunue npu pa300ifHOM HamageHU MOXKET ObITh MPUMEHEHO K COOCTBEHHHMKY WIIM K JIMILY, B
00JIaJaHNU WK TI0JT OXPAaHOU KOTOPOTO HAXOJUTCS MMYILECTBO, a TAKXKe K JII0OOMY Ipyromy JIUILy,
KOTOpOE, 10 MHEHHIO TIPECTYITHUKA, MOXKET IMOMENIaTh €ro MPECTYIHbIM AelicTBusM. Hacunme npu
pa3boe mpeiCTaBIAET CTONIb BEICOKYIO OMACHOCTb, YTO 3TO MPECTYIJICHUE MPU3HACTCS OKOHYCHHBIM
C MOMEHTa NPHMEHECHUS HACWIWs, KOIJa OHO mpeaiecTByeT (HaunOoJjee TUIMHMYHAS CUTYaIlHsl)



U3BATHIO UMYIIECTBA. DTO HEMOCPEJCTBEHHO BBITEKACT M3 (POPMYIMPOBKH 3aKOHA <«HAIaJCHUE C
LEJIBI0 XMIIEHUs». Bo BCeM OCTaJIbHOM JAaHHOE MPECTYIJICHUE COOTBETCTBYET OOLIMM MPHU3HAKAM
xumeHus. IlpuzHanue pa300s OKOHYEHHBIM NPECTYIUIGHHEM C MOMEHTa HAaIaJeHUs OTBEYaeT
3ajja4e MPUOPUTETHOM 3allMThl KHU3HH W 3/10POBbs, OJHAKO MPHUMEHEHHE HACWUJIMs B Tpolecce
HAYaBILEroCsl U3bATHS UMYIIECTBA MM Ja)ke€ HEMOCPEICTBEHHO IOCIE HEro B LEAX YAepXKaHUs
MOXHILEHHOTO TakXke 00pa3yeT cocTaB pa30os.

Takum o6pa3oM, crienyeT MOJYEpPKHYTh, UTO pa300il OTIMYaeTCsl OT HACHIILCTBEHHOTO rpadexa
TE€M, 4YTO NPUMEHSEMOE IpU pa300e HaCWIUE SBIAETCS OMNACHBIM JUISl JKU3HM M 3/10pOBbS.
OnacHOCTh HacWJIUSl OINpPENENSIETCs], IPEXAE BCEro, M0 €ro MOCIEICTBUSAM, UCXOI U3 peajgbHOro
Bpela, IPUYMHEHHOTO 3JI0pOBBIO IMOTEPIEBLIEr0. B HOPMAaTHBHOM IMOCTaHOBIEHUH BepXxoBHOro
Cyna Pecnyomuku Kaszaxcran ot 11 mromst 2003roga Ne 8 «O cyneOHOM mpakTHKE MO JeiaM o
XHUILIEHHUSX» TOBOPHUTCS, YTO O] HACUJIMEM, ONIACHBIM IS KH3HH WJIH 30POBb, CIIEAYyeT TOHUMATh
NPUYMHEHUE Bpe/a 3710pOBbI0 C IPUMEHEHUEM OpYKHS MU IPEAMETOB, UCIIOIb3YeMbIX B Ka9eCTBE
OpYXXHs, HPUCHOCOOJIEHHBIX [UId NPUYUHEHHs Bpela 370pOBbIO, a TaKXe HacWiIue, KOTOpoe
MOBJIEKJIO IPUYMHEHUE TAKKOTO WIM CPEIHEW TSHKECTH Bpela 370pOBBIO MOTEPIIEBIIETO, a TaKXkKe
NPUYMHEHHUE JIETKOTO Bpela 310pPOBBIO, BBI3BABIIETO KPATKOBPEMEHHOE PACCTPOMCTBO 3I0POBBS
WJTU HE3HAYUTENBHYIO CTOMKYIO yTpary oOmiei pr,I[OCHOCO6HOCTI/Il.

[Ipn Hanuumu nocnencTBuil, ykazanueix B 1. 11-13ct. 3 YK PK, Bo3HUKIIHNX B pe3ynbTare
COBepLICHHUsS pPa300s, IOMOJHHUTENbHOM KBamU(pUKAIMM MO JTUM CTaThsiM He Tpedyercs.
VYMBIIIICHHOE NPUYUHEHHUE TSXKKOIO Bpena 310pOBbIO SBISETCS OAHMM M3 KBAJIU(UIMPYIOLUINX
npu3HaKoB pa36os (. «5»u. 2 cr. 192VK PK).

OnuH W3 crnoco0OB HACHUIILCTBEHHOTO rpabexa M pa300si — NpUBEACHUE MOTEPIIEBIIETO B
OECIIOMOIIIHOE COCTOSHME IyTeM IPUMEHEHUs OJypPMAHUBAIOIIMX BEIIECTB, U IOCIEAYIOIIee
U3BATHE MMYyLIECTBa y 3Toro juna. OpHako B TeX CiydasX, KOIZa TakKWe BEIIeCTBa HE
NPEJCTABISIOT  OMACHOCTU  JUISL  KM3HM WM  3J0POBbS  IMOTEPIEBLIET0, HMMEET MECTO
HaCUJIbCTBEHHBIM rpabex. Ecim mpu 3TOM NPUMEHSUIMCh CHUIIBHO JEHCTBYIOUIME WM SJOBHUTHIE
BEIIIECTBA, MPEACTABISIOMINE YIPO3y A KU3HU WIM 3/0pOBBS, ACSIHUE KBATU(PHUIHUPYETCS Kak
pa3boii. B Tex ciydasx, Korja He YJaJoCh YCTaHOBUTH, CO3aBajio JM MPHUMEHEHHOE BEIECTBO
OIAaCHOCTB JIJIs1 )KU3HU WJIH 310POBbsI, COAESIHHOE KBATU(UIIMPYETCS KaK HAaCHJIbCTBEHHBIHN Irpadex.

IIpu pa3boe, xkak u mpu rpaldexe, HACUIHE MOXKET ObITh HE TOJNBKO (U3UYECKHUM, HO H
ncuxudyeckuM. llcuxuueckoe Hacuiaue MpH pa3doe 3akiIoyaeTcs B yrpo3e HEMOCPEICTBEHHOTO
IIPUMEHEHMsI HaCHJIUS, OIIACHOTO Ul *KM3HHM MJIM 3]10pOBbsl norepnesuero. Ilpu stom, ecnu nens
napajin30BaTh BOJIIO IOTEPIEBLIETO JOCTUTHYTA, TO HE HMMEET 3HA4YCHMs, HaMepeBalcs Jin
BUHOBHBII peaJibHO NMPHUBOAUTH Yrpo3y B HCIOJHEHHWE WJIM HE MMEN sl 3TOro (hakTH4eCKou
BO3MOXKHOCTH. [ T1TaBHOE B TOM, 4TOOBI TOTEPIEBLINIA BOCIIPUHSI 3Ty YTPO3y KaK peaslbHYIO.

OpnHako yrposa NpUYMHEHHs] HACUJIHS TpU Ipabexe J0KHA CBUACTEIbCTBOBATh O HAMEPEHHUH
NPUYMHEHUSI HACWJIMsI, HE OMacHoro s ku3Hu. [log HacuiaweM, He OMACHBIM JJS JKU3HHU U
3[0POBb, NMPUHATO MOHUMATh MOOOM, MPUUMHEHHE JIETKOTO Bpe/a 310pOBbIO, HE IMOBJIEKILIEro 3a
CcOOOH KpaTKOBPEMEHHOTO pAacCTPOWCTBA 30POBbS WM HE3HAYUTENBHOM CTOMKOM YTpaThl
TPYAOCIIOCOOHOCTH, a TaKXe HHble HACHUJIbCTBEHHBIC NEHCTBUS, CBA3aHHBIE C NPUYUHEHHEM
noTepreBnieMy Gpuznueckoit 60u MO0 ¢ OrpaHMYCHHUEM ero cBoOOabl. Takum oOpa3oMm, TIaBHOE
omm4ue rpadexa oT pa3dosi COCTOUT B UHTEHCUBHOCTH U 00beMe HaCWIHs. 3aKOHONATEb BBLACIIHII
HACHJIbCTBEHHBINH Tpabek B KBATU(DUIMPOBAHHBIM COCTaB, TEM CaMbIM IOKa3bIBas MOBBIIICHHYIO
OO0IIECTBEHHYIO OIIACHOCTh AECHCTBUI BUHOBHOI'O, KOTOPBIN MOCATAeT HE TOJIBKO Ha COOCTBEHHOCTh
MOTEPIIEBIIETO, HO M HAa €ro JIMYHOCTh. [Ipy HacCHIBCTBEHHOM TIpabexe NMpUUYMHSETCS Bpeld, K
KOTOPOMY OTHOCSTCSI TOOOM, MHBbIE HACWIICTBECHHBIEC JCHCTBUS, HE MOBJICKIINE KPAaTKOBPEMEHHOTO
pacCTpoMCTBa 3M0POBhSl WIIM HE3HAYUTEIBbHYIO CTOMKYIO yTpaTy oOImed TpymocrmocoOHOCTH. 3a
NPUMEHEHHE HACHJIUS, HE OINAcCHOTO JJs JKU3HM U 3[0POBbS, M Yrpo3y €ro NPUMEHEHUs
3aKOHOJATENb MPEAYCMOTPET OTBETCTBEHHOCTh. Ha MpakTHke OUeHb CII0KHO YCTaHOBHUTH XapaKTep
yrpo3bl, TaK Kak B JAHHOM CJIy4ae yrpo3a BeIpakaeTcsl B KpailHMX (opMmax ycTpamieHus, Ipya 3TOM
HACHJIUE, KOTOPBIM YTPOXKAIOT MOTEPIIEBIINM, HE JOJDKHO MPEICTABIATh OMACHOCTH JJIS 310POBbSL.
JIaHHBIN BOMPOC OOBIYHO peIIaeTcs ¢ Y4ETOM MECTa MPEeCTYIUICHHUS, KOJUYECTBa MPECTYIHUKOB,



BO3MO)XKHOCTH TIOTEPIIEBIIETO MMO3BaTh Ha MOMOIIb U T.J. B Tex ciyyasix, Korga MOCIEACTBUS
MPUMEHEHHOTO HACHUJIMS OXBaThIBAIOTCSA IOHSATHEM HACHJIBLCTBEHHOTO rpaleka, HO B MOMEHT
MPUMEHEHHs TaKO€ HacHiIMe OBLJIO OMACHO JUI KHU3HHU U 37J0POBbS, ACHCTBHS BHHOBHOTO CIIEIYET
KBaJM(HUIIMPOBATh KaK pa30oii.

BonbmHCTBO  KBAMMUUUPYIONIMX MPU3HAKOB pPa300s MO COACpPNKAHUIO AaHAJIOTUYHBI
COOTBETCTBYIOIIKMM IPU3HAKAM KPaXXH, HO €CTh U CIIeIU(pHUECKre PU3HAKU: COBEpIICHUE Pa300s ¢
NPUMEHEHHEM OPYKHUS HIIH IPEIMETOB, UCIIONIBb3YEMbIX B KadecTBe opyxkus (. «4»u. 2cr. 192VK
PK); ¢ mpuunHEeHHEM TSHKKOTO Bpea 310poBbio motepiesiiero (m. «5»4. 2cr. 192VK PK).

Pa300ii ¢ mpuMeHeHHEeM OpYXHsI HITH IPEAMETOB, UCIIOIb3YEMbIX B KAUYECTBE OPYXKHsI, — OJIUH
U3 KBWIM(QUIMPOBAHHBIX BUAOB OTOr0 TPECTYIUIGHUS U  OTCYTCTBYIOUIMM B  4HCIe
KBJIN(UIIMPOBAHHBIX MPU3HAKOB Tpadeka. DTO 3HAYUT, YTO €r0 HAJIMYHME CBHUJETEIbCTBYET O
HaIW4YUM pa3dosi, © HEe MOXKET OBITh M peun O rpadexke, €ciaM XHUIICHHE YYKOro HMYIIeCTBa
OCYILIECTBIIACTCS C MPUMEHEHHEM OpYKusl. [I0CKOIBKY OMAaCHOCTh HACHIIUS ISl )KU3HU U 37J0POBbS
MOTEPIEBIIET0 3aMETHO BO3pPACTaeT, KOrJa OHO OCYLIECTBISIETCS C IOMOIIbIO OpPYXKHUS, TO
MCIOJIb30BAaHUE OTHECTPEIbHOrO MM XOJOAHOTO OpYXHS TPHUBOAUT K Hamboyiee THKKUM
MPECTYIHBIM MOCIEICTBUAM, TI03BOJISICT MPECTYITHUKY JOBECTH NMPECTYILICHUE 10 KOHIIA, HECMOTPS
Ha COMPOTHBIIEHUE XKEPTBbl. EcCIM oOpyXue HUCHONIb3yeTcs s ICUXUYECKOr0 HaCWIUf, TO
OTAaCHOCTh MPECTYIUICHUS MOBBIIIAETCS, TaK KaK MPECTYIHUK JEMOHCTpALUEH OpYXHsl BBIpaXaeT
CBOIO PEUIMMOCTh M BO3MOXKHOCTH IPHUBECTU YIPO3y B UCIIOJIIHEHHE.

Cornacuo 1. 21 HopmaruBHOTO TocTaHoBieHusi Bepxosuoro Cyna Pecnybnuku Kazaxcran ot
11 uronst 2003roga Ne 8 «O cyneOHOM mpakTuKe MO AejaM O XMIIEHHSIX» €CIIU JUI0 YrpoXkKalo
3aBEZOMO HEIIPUTOAHBIM WM HE3apsHKEHHBIM OPY>KHUEM MO0 MPEeAMETOM, UMUTHPYIOIIUM OpYXKHE
(MakeToM THCTONETA, WIPYIICYHBIM KHHXKAJIOM), TO JCHCTBHUSA JMIAa 0OPH OTCYTCTBUHU
KBaJTU(HUIUPYIOIIUX TpU3HAKoB KBamudumupyorcs no c1. 191 v. 1 YK PK. Ecnu xe numo
HETMOCPEICTBEHHO HE TPUMEHWIIO, a JHIIb YIpoXajlo MPUMEHUTh OpYXKHE WM IpPEIMeT,
HCIIONB3yEeMbIi B 3TOM KadeCTBE ero AeicTBus KBanudumupyroTes mo 4. 1cr. 192VK PK.

Takum 00pa3zoM, MPEACTaBISAETCS BO3MOXKHBIM CKa3aTh, YTO OCHOBHBIM OTJIMYHUTEIBHBIM
NPU3HAKOM pa3dosi OoT rpalexa sBISETCS NPUMEHEHHE MO0 yrpo3a MpPUMEHEHHs, HACHUIHA
OTIACHOTO JJIs )KM3HU U 310pOBbs MoTeprenuiero. [loa HacuineM, omacHbIM JJIs )KU3HU U 3710POBbS,
Kak HeoOXOAMMOH cocTaBisfomeil pa3dos cienyeT MOHMMAarh MPUYMHEHHE TSKKOTO Bpeaa
3I0POBBIO, BpEI 3J0POBBI0 CpPEIHEW TSIKECTH, JIETKUM BpEH, IOBICKIIMNA KPAaTKOBPEMEHHOE
PacCTpPOMCTBO 370POBbS WM HE3HAYUTEIBHYIO CTOMKYIO YTpaTry OOIIed TpymocrocoOHOCTH, a
TaK)Ke TaKoe HaCHUJIMe, KOTOPOE XOTs M He MOBJIEKJIO YKa3aHHBIX MOCIEJICTBHI, HO B MOMEHT €ro
NPUMEHEHHs], CO3/1aBajl0 pEajbHYI0 ONAcHOCTh Ui OJKM3HM ToTepneBiuero. Hampumep,
KBauuupyeTcss Kak pa300il cxkaTrue [bIXaTeNbHbIX IMyTeH, BO3ICHCTBHE TOKCHUYECKHUMHU
BEIIIECTBAMH, BHITAIIKMBAHUE U3 TpaHcIopTa. [Ipy 3TOM B MOMEHT NMPUMEHEHHs HACUJIHSI OHO OBLIO
OTIaCHO JJIS JKU3HU U 3/I0POBbS.

Crenyer OTMETUTB, UTO TpabeX M pa3zdoil ABIAIOTCS (HopMaMH XHUIICHHUS W 00JIalaloT BCEMU
ero Nnpu3HaKaMy, HO U MMEIOT XapaKTEepHbIe OCOOCHHOCTH, OTIMYHUTEIbHbIC NMPHU3HAKH, KOTOpBIC
ObUIH PaCCMOTPEHBI B IaHHOMW CTaThe.




Tyitin

by makamamga kym Kosimansin ToHay (KK 1916. 2-0. «1»T.) KbIMBICTBIH KapaKIIbUIBIKTAH
(KK 19246.) aiiblpMalIbUIBIFBIHBIH ©3€KTI Maceneaepi KapacThIpbUIFaH. ABTOp Makaiala TOHAY
OapbIChIHAA >KOOIpIEHYLIHIH ©Mipi MeH [eHCaylblFbIHAa KayillTi eMec KyIl KOJJaHyMeH, He
OCBIHIIAl KYII KOJIJAHAMBIH JIeNl KOPKBITY apKbUIbl JKOHE KapaKIIbUIBIKTa MMaOybUT jKacayra
VIIIbIparad aJjaMHbIH eMipl MEH JeHCayJIbIFbIHA KAYITITI KYIII KOPCETYMEH HEMecCe TIKeJIed OChIHIan
KYII KOJJaHAMBIH JIeTl KOPKBITYMEH YIITACKaH OpPEKETTEPIIH KBUIMBICTHIK KayallThUTBIFbIH
KOPCETTI.

Resume

The given article is devoted to the actual thentbe-difference between two types of crime
forced theft (p. «1» section 2 art.191 of CC of R@d burglary (art.192 of CC of RoK). The
author has observed the responsibility for thethwhe use of force not dangerous for life or Healt
of victim, or with a danger of force or burglaryttvithe use of force which are dangerous for life
and health of persons suffered from the attackithr the danger of the directly used force.
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