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Annotation. The article considers the issues and prospects of development of mediation
institution in the Republic of Kazakhstan. Consideration of the effectiveness of the
implementation of the institution of mediation and its problems is one of the most highlighted
topics in science, law enforcement practice and educational literature. The author believes that
the number, complexity and the scope of the disputes is increasing so much that the judicial
system is no more capable to provide objectively their proper solution, while successful
implementation of mediation in judicial procedure can be regarded as more improved, effective,
universal and adjusted judicial form of protection of violated or contested rights and legitimate
interests.
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Mediation is one of the technologies of alternative dispute resolution (ADR) involving third
neutral, unbiased, not interested in this conflict side presented by a mediator, who helps the
parties to develop a certain agreement on the dispute, while the parties fully control the process
of taking a decision on the settlement of a dispute and the conditions for its resolution.
Consideration of the effectiveness of the implementation of the institution of mediation and its
problems is one of the most highlighted topics in science, law enforcement practice and
educational literature. At present, the process of Kazakhstan's integration into the world
community directly touches upon the issue of the main mechanisms for the implementation and
application of international humanitarian and legal standards in the current legal system.

To date, the most perfect, effective, universal and optimal is the judicial form of protection
of violated or challenged rights and legitimate interests. However, in the current conditions of
intensive development of all spheres of society's life, there is a growing complication in social
relations, the result of which is an increase in the clashes of interests of participants in these
relations and the qualitative complexity of legal disputes. The number, complexity and scope of
disputes are so great that the judicial system is objectively incapable of ensuring their proper
resolution. In Kazakhstan, such an alternative to court sessions as mediation — the solution of
civil disputes without trial and investigation — is still very little developed. However, many
«advanced» citizens advocate for its supremacy over the «standard Themisy.

In the light of the implementation of the Concept of the Legal Policy of the Republic of
Kazakhstan for 2010-2020, the issue of introducing elements of restorative justice into the
procedural legislation and law enforcement practice (mediation, extrajudicial settlement of
offenses) is being updated. The need for its solution is conditioned both by the humanization of
the criminal policy and by the need to optimize the procedural procedures. Speaking about the
prospects for the introduction of mediation, it is necessary, first of all, to bear in mind that
restorative justice is a special direction for the development of justice. Currently, this term
implies and the emerging practice, and ideological position, and the world movement.

The problem of introducing elements of restorative justice is a complex, complex problem,
therefore its solution should be, in our opinion, weighted. First of all, it is necessary to determine
the scale of the implementation of the very paradigm of restorative justice. Reconciliation varies
in different ways in the justice system, which depends on the legal and cultural traditions of a
particular state. For example, in a number of countries, religious as well as community justice
has contributed to the introduction of mediation.

Kazakhstan historically had a form of justice, containing elements of mediation, - courts of
biys. However, the subsequent development of the forms of judicial proceedings took place in
such a way that one of the basic principles of justice in criminal cases was the principle of the



inevitability of criminal punishment. It is necessary to conceptually define the legal basis for
mediation. In order to avoid excessive regulation of mediation and considering the existence of
various approaches to it, the recommendations of the Council of Europe do not invite states to
necessarily reflect mediation programs at the legislative level. However, the possibility of
mediation should, in our opinion, be officially fixed, as the legislation should promote the use
and development of mediation. In recent years, the idea of applying mediation in the criminal
and civil proceedings has been actively disseminated.

In the criminal process, mediation is seen as the reconciliation of the victim of crime and
justice and has become widespread in the West as «restorative» justice, mainly for juvenile
offenders [1]. In the civil process, mediation is viewed as conciliatory procedures between the
parties and is basically reduced to an amicable settlement.

On the settlement agreement in the Civil Procedure Code of the Republic of Kazakhstan
(hereinafter referred to as the «CPCy), it is said quite modestly. It is mentioned in Article 193 of
the CPC (on the approval of the settlement agreement, the court issues a ruling that
simultaneously terminates the proceedings) and in Article 247 of the CPC (the settlement
agreement as the basis for the termination of proceedings in the case).

More developed is the procedure for a settlement agreement in arbitration (arbitration)
legislation. Article 27 of the Law of the Republic of Kazakhstan of December 28, 2004 «On
International Commercial Arbitration» stipulates:

«1. If the parties settle the dispute during the arbitration proceedings, the arbitration shall
terminate the proceedings and, at the request of the parties, fix this settlement in the form of an
arbitral award on agreed terms.

2. The award on agreed terms shall be made in accordance with the provisions of Article 28
of the given Law (the form and content of the award). Such an award shall be enforceable in the
same way as any other award on the merits of the dispute».

A similar norm is fixed in the Law of the Republic of Kazakhstan of December 28, 2004
«On Arbitration Courts» (Clause 3, Article 34).

In Russia the situation is better, although in the textbooks on the civil and arbitration process
of Russia, the amicable agreement is also usually only mentioned as the reason for the
termination of proceedings in the case. Nevertheless, this topic is beginning to be discussed in
the academic and scientific literature, there are theses on this topic [ii, iii, iv], and scientific
papers, although they are not very numerous [v], are mostly scientific and practical articles [vi].

In science and in practice, an amicable agreement is valued equally. It is seen as a means of
protecting the rights, two (many) third-party transaction (contract), voluntary refusal from a
public procedure - litigation or executive procedure, the legal fact of civil law is a transaction as
a result of a conciliation procedure [vii].

It should be noted that the settlement agreement is not regarded as a conciliatory procedure,
much less as mediation. How correct is the use of the term «conciliation procedures (mediation)»
and consideration of the settlement agreement in the context of alternative dispute resolution? To
answer this question, it is necessary to determine the correlation of concepts: «amicable
agreement», «conciliatory procedures», «mediation». We believe that the concepts of a peace
agreement and conciliatory procedures should not be identified with the notion of mediation.
Despite the fact that there is a connection between them, of course, the meanings of these
concepts vary significantly.

An amicable settlement is not mediation, and not a conciliatory procedure. This is the result
of a variety of procedures. An amicable settlement can be concluded as a result of negotiations.
Hence, we have this kind of dispute settlement, like negotiation. The amicable settlement can be
the result of conciliation procedures, which, according to the CPC, will be imposed by the court.
Accordingly, we obtain a kind of dispute settlement like reconciliation. The judge or the parties
themselves can involve a mediator to reach a settlement agreement. Then there will be a kind of
dispute settlement like mediation.



Thus, mediation is an effective and profitable procedure in many aspects, it gradually takes
its place in the sphere of dispute resolution. There is a need for a more precise and systematic
development of the regulatory framework, as well as a concretization and a more detailed
approach to the procedure and its subjects. Mediation in Kazakhstan is a necessary institution,
since our modern state is actively developing in all existing spheres, and mediation, in its turn, as
a modern method of settling disputes will help citizens to improve their quality of life.

TYNIH

Maxkanana Kazakcran PecnyOnukacblHBIH Menuanus WHCTUTYTBIHBIH JKY3€re achlpy
Macenenepl KapacThlpbliaabl. ABTOpP JaylapiblH KYpHAEliri MeH KeJeMIIriHIH YJIFatobl — COT
XKyHleci omapApl AyphIC IIEHTyne TOJIBIK KaMTaMachl3 €Te€ aJMaiabl, al COT OHIIPICIHAeri
MEAMALUSHBIH COTTI MMIUIEMEHTALMUACHl 3aHJBIK MYJIeNIep MeH Oy3bUIFaH KYKbIKTapibl
KOpFayza THIM/l1, oMOebar jKkoHe OHTalIbl cOT (POPMACBHIH KapacThIpybl MYMKIH JieT OOJIKaiiabl.

PE3IOME

B cratbe paccMaTpruBarOTCA aKTyaJIbHBIC BOIIPOCHI UMINNICMCHTALIMW MHCTUTYTA MCIUAIINU B
Peciyonuke Kazaxcran. ABTOp moJiaraeT, 4TO YHCIJIO, CIOXHOCTh W MAcCIITaOHOCTH CIIOPOB
YBEIMYMBACTCSl HACTOJIBKO, UTO CyleOHas cucreMa OOBEKTHBHO HE CIIOCOOHA OOECIEUHTh UX
Ha/IJIe)KaIIee pa3penieHne, a yCIelrHas HMIIEMEHTAIHS MEJHAllii B CYIOIIPOU3BOJICTBE MOXKET
paccMmarpuBaThcsl Kak Hawbolsiee coBeplicHHas, 3p(eKTuBHAs, yHUBEpCATbHAS U ONTHMAJIbHAS
cynebHast popma 3alMThl HAPYIICHHBIX UM OCIIAPUBAEMBIX MPAB U 3aKOHHBIX UHTEPECOB.
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