PECITYBJIUKA KA3AXCTAH
MWHUCTEPCTBO BHYTPEHHMX JEJ
KAPATAHJIUHCKASI AKAJTEMUAS
MUMEHU BAPUMBEKA BEIICEHOBA

KA®EJPA ATIMUHUCTPATUBHOI'O IIPABA M
AIMUHUCTPATUBHOU JEATEJIBHOCTH OB/]

JIEKIIUS

HO KYPCY «IIPABOOXPAHUTEJIBHBIE OPI"AHbI
PECITYBJIMKHU KA3AXCTAH»

HA TEMY: «CYJEBHOM CUCTEMA PECITYBJIUKHU
KA3AXCTAH»

O0cyxaeHa u oq00peHa HA 3aceJaHUU
kagenpst AIl u A/l OBJI.
IIporokoa Ne or« » 201 r.

KAPATAHJIA



IIJVIAH:
BBenenue.

1.IlonsiTue U npu3HAKU CyAeOHOM BIACTH, €€ COOTHOIIEHHWE C JPYTUMU
BETBSIMU TocyaapcTBeHHOM BiacTu. Cy/ Kak opral cy/eOHOM BIacTH.

2 IlpaBocynue u ero OTIIMYUTEIbHbIE PU3HAKHY.

3.0061mmas xapakTepucTuka cyieoHou cucrembl Pecniyonuku Kazaxcran

4. BepxoBublii cyn PecnyOmuku Kazaxcran — Beicimiuii cyaeOHBIN opran
Pecry6nmku Kazaxcras.

3aKIIr0ueHne

CHHCOK UCTIOIB30BaHHOM JIUTEPATYPHI.



BBenenue

3a roabl peanbHON rocynapcTBEHHON He3aBucuMocTu Kazaxcran mgoOuics
CEPBhE3HBIX YCIEXOB B IOPUIUYECKOM OOECIEUEHUU CBOEr0 TOCYAapCTBEHHOIO
CYBEpEHHTETA.

Konctutymus Pecnybnmuku Kazaxcran, mpunsaras 30 asrycta 1995 rona,
IIPOBO3TJIacKiIa Kypc Ha MOCTPOCHUE MPABOBOTO, IEMOKPATUYECKOIO TOCY1apCTBa.
OpHuM W3 HaMpaBICHUN TOCTPOCHHS TMPABOBOTO TOCYJApCTBA, Pa3BUTHUS
JEMOKPATUYECKUX TIPOIIECCOB B CTPAHE SIBISIETCS KypC Ha YKPEIUICHHE CyIeOHOM
BJIACTH. OJTO aKcuoma I I[HUBWJIM30BAHHOTO oOmecTBa. VIMEHHO mMO3TOMY
CO3JJaHUE KA4YeCTBEHHO HOBOW CYJEOHO-TIPAaBOBOM CHUCTEMBI, CTaja s
Kazaxctana enBa nm HE caMbIM aKTyallbHBIM BompocoM. M cBsi3aHO 3TO ¢
KapAWHAIBHBIMA W3MEHEHHUSMH B COIHMAIBHO-TIOJIMTUYECKON JKM3HM OOIIEecTBa,
HOBBIMH SKOHOMHYECKHUMH OTHOIIEHUSIMHU, BO3HUKIIIMMH B CTPaHE.

3a roABpl HE3aBUCHUMOCTU CYJeOHO-TpaBoBas pedopma mpoiia HEmpocTon
nyTb. JlocTurHyto rnaBHOE: BHepBble B ucTtopuu Kazaxcrana ytBepauiiach
cyneOHas BJIACTh KaK CaMOCTOSITENbHAs M BIUATENbHAs CUJa, YTO 00€Creuunsio
NPaKTUYECKYI0 pealu3alyio MpUHLMNA pasjiefieHust Biacted. BracTHbie
MOJIHOMOYHMS CYAOB y3akoHeHbl B KoHcTuTynmnu. M 370 Ty1aBHBIA M HEOCTIOPUMBIN
UTOT MPOBEJCHHOMN Cy1e0HO-TIPaBOBOM peOpPMHBI.

CeromHsi Ha JIEKIIMM HaM U TPEJCTOUT PACCMOTPETH BOIPOCHI, CBSI3aHHBIE C
npobiieMamMu mpaBocynus. [IpoGrmembl mpaBocyAusi B TOM WM HHOM CTENEHU
3aTparmBalOT Kaxaoro uwieHa oOmiectBa. MO0 B  OCO3HaHWHM YETOBEKOM
3aIUIEHHOCTH CBOUX TIPaB M HWHTEPECOB  MPOSBISETCA TIABHBIM 00pazoM
MIPaBOCO3HAHUE TPAXKAAHINHA, YPOBEHB COIMMAIIBHBIX 3aIIPOCOB 00IIECTBA.



1. IlonsiTMe M NMPU3HAKH CYAeOHOI BJIACTH, €€ COOTHOLIEHHEe C APYrMMH
BeTBSIMM rocyaapcTBeHHoi BiaacTu. Cyl Kak opran cyJae0HOM BJIACTH.

Cratess 3 Koucturyuuu  PecnyOnuku  Kazaxcran  ompejesnser:
«l"ocynapcTBeHHas BiacTh B PecnyOfiMke e/lMHAa, OCYIIECTBIISIETCSl Ha OCHOBE
KOHCTUTYIIMM ¥ 3aKOHOB B COOTBETCTBUHM C MPUHIIMIIOM €€ Da3JeieHHs Ha
3aKOHOJIaTEeJIbHYIO, UCIOJHUTEIBHYIO U CY/J€OHYIO BETBU U B3aUMOJICUCTBUS UX
MEX1y COO0M ¢ UCTIONb30BAaHUEM CHCTEMBI CEPKEK U TPOTUBOBECOB».*

Wnes paznenenus Bnacteit He HOBa. Kak Teopus oHa Oblia copMyIupoBaHa
eme B XVIII B. dpanmysckum ¢unocopom 1. JI. Monteckpe. «B kaxaom
rocyJapcTBe, —  yKa3blBaJl OH,— MMEETCSd  BJIACTh  3aKOHOZATENIbHAs,
WCIIOJTHUTEINIbHASA U CyJeOHass. Bce 3Tu BIacTy MOHKHBI OBITH Pa3esieHbl, TaK KakK
€ClIi CyJAbsl CTAHET 3aKOHOJATeJeM, TO CBOOOJA TpaKIaH OKaXeTCs BO BJIACTHU
npousBosa. Eciau cynebHas BnacTh Oy/ieT coeIMHeHa C UCTIOTHUTENbHOU, TO CYIbs
MOJIYYUT BO3MOXKHOCTb CTaTh yTHETATEIIEM.

Pasmen VIl (« Cyasl u mpaBocyaue») OCHOBHOro 3akoHa CIIEHHAIbHO
MOCBSIIEHA CYJeOHON BIACTH, B HEW 3aKpEIICHbI MOJIOXKEHHUsI, XapaKTepU3yIollre
ATOT OCOOBIN BUJ] TOCYIapCTBEHHOM BJIACTU: (DOPMBI €€ OCYIIECTBICHUS, CYObEKThI
- HOCUTENU Cy/1eOHOM BIACTH, IPUHIIUIIBI PABOCY/IMs, BBICIIINE OPTaHbl Cy1e0HOM
BJIACTH.

CynebHas BIacTh OCYIIECTBIsieTCs OT mMeHH PecnyOnmukm Kazaxcran u
UMEET CBOMM HAa3HAUEHHUEM 3allUTy IMpaB, CBOOOJ U 3aKOHHBIX MHTEPECOB
TpaXJaH M OpraHu3anuii, obecrneueHue HcHoaHEHUs KOHCTHTYIMHM, 3aKOHOB,
WHBIX  HOPMATUBHBIX  NPaBOBBIX  aKTOB,  MEXIYHApOAHBIX  JOrOBOPOB
Pecrry6muxm. (CJTAMINe3)

B Hacrosiee BpemMsi TEpMUH «CyJeOHAs BIACTH» YHOTPEOJIAETCS B Pa3HBIX
3HaUYeHMUSIX. B 3aBUCUMOCTH OT KOHTEKCTa OH MOXeT o0003HauaTh. CyI
(aOcTpakTHBIE ~ WJIM  KOHKDETHBIN);  CHUCTEMy  OpraHoB  TOCYIapcCTBa,
OCYIIECTBIISIONIUX MPABOCYIUE; CPEACTBO 3AIIUTHI HUHTEPECOB IPak/iaH U CIOCO0
paspelieHusi CropoB; KOMIETEHIMIO CyIoB U cyiaed. EcTb u apyrue BapuaHTHhI
ynoTpeOsieHus] JaHHOTO TepMUHA. MHOTO3HAYHOCTh TEPMHUHA «CyAeOHas BIACTbh»
MOIYEPKUBAET, YTO UHCTUTYT, KOTOPBII OH 0003HAYaET, TAKKE MOXKHO IMOHUMATh
no-pasHoMy. MpbI BbIJIENISIEM JBE CTOPOHBI IOHUMAaHUS CyJIeOHON BIACTH!
CTpYKTypHOE U (GyHKIMOHaJIbHOE. CTPYKTYpHOE MOHMMAaHHE MOJpa3yMeBaeT IMOj
CyneOHON BIACThIO CHCTEMY CIIELUAIBHBIX TOCYAAPCTBEHHBIX OPraHOB — CYJIOB;
byHKIIHOHATBHOE — crierupuuecKyto yHKIUIO cyaa.

Omnpenenenre cyAeOHOW BIIACTH KaK CyJa WM CUCTEMBI CyJOB TaKXKe HE
sBisieTcss  ommOKod. FEro Hamo paccMarpuBath Kak  JIOMOJIHHUTEIBHYIO
CTPYKTYPHYIO XapaKTePUCTUKY MTOHSATUS «Cy/1eOHasT BIACTH.

[lonsitue cyneOHON BIAcCTH MPOU3BOAHO OT OOIIEro TOHSTHS BJIACTU U
MOHSTHUS TOCYAAPCTBEHHOW BJIACTU B YACTHOCTH.

OO1iee TMOHATHE BIACTH, KaK M3BECTHO, KAaTEropus MHOTOACIEKTHAs U
MHOTOJIMKast. BrnacTe poauTenbckass M OTIOBCKAsl, BIACTh YYBCTB, BJIACTh TOJIIIbI
WM yJIULBI, MECTHAs BJIACTh U T.J. - CTOJb MIMPOK JAMANA30H YIOTPEOICHUS CIOBA




«Brmactb». l[loaToMy oOmmiee ompeneneHUe BIACTH TOXE SBISETCS BeChMa
HIUPOKUM.

B Hero Hepeako BKIIOYAIOT, MPEXJE BCErOCIOCOOHOCTh M BO3MOXKHOCTH
OKa3bIBaTh OIPEACIISIONICE BO3JACUCTBUE HA ACATEIIBHOCTh, MOBEICHUE JIIOAEH C
MOMOIIbIO KAKUX-TO CPEACTB. aBTOPUTETA, BOJIEBOTO BJIMSHUS, TPABOBBIX BEJICHUIA,
MPUHYKJICHUS U T.0.

Biacte - 5TO mpaBo, cwmia, Boas Haja  4yeM-aub0o0 cBoOOja AEHCTBHS U
pAcHoOpSKEHMsSI, HadyaJbCTBOBAHME, YIPABJICHME, IMpPaBO W BO3MOXKHOCTH
PACIOPSIKATBCS KEM-TM60 MM 4eM-II100, TOT4UHATE cBoeii Bote. CJTAML Ne 4

Brnactero Henmb3s cuMTaTh Kakoe-TO JIMIO, OpraH, OOBEIUHEHHE,
yupexienre. OHu- AeCTBYIOIINE JIUIIA, HO HE BJIACTb.

bosiee y3kuM SIBIISIETCS TOHATHE TOCYNApPCTBEHHOM BiacTU. B oTinuume ot
o0mero 93T0 TOHSATHE TEpPCOHH(PUIMPOBaHO. B  HEM yxke TPHCYTCTBYET
JNEUCTBYIOIUN CYOBEKT - HaApOJ WM TOCYAapCTBO, €ro ammapaT ¥ OpraHbl
MECTHOTO  YINpABJEHMS, KOTOPBIM  HapoJ  JICJIETUPYET CBOK  BJACTh.
COOTBETCTBEHHO, TAKOTO POJia BJIACTHIO MPUHITO CYUTATh BO3MOXKHOCTh, TO €CTh
CIocoOHOCTh, Hapoma M (WiaM) rocygapcrBa B JIMIE €r0 OpPraHoB OKa3bIBATh
BO3JCHCTBHE Ha ITOBEACHUE JIIOACH M B II€JOM Ha IPOIIECCHI, TPOUCXOAAIINE B
001IeCTBe, C IOMONLILIO YoexaeHus 6o npunyxiaerns.  CJIAMJ] Ne 5

IIpencraBnsieTcs HEOOXOIMMBIM paccMoTpeTh NPU3HAKH,
COBOKYITHOCTh KOTOPBIX PACKPBIBACT MOHATHE CyA€OHON BIACTH.

Ilepsuiii npuznaxk BuITeKaeT W3 KOHCTUTYIIMH, COTJIACHO KOTOPOH cyeOHas
BJIACTh — DTO BHWJI I'OCYJapCTBEHHOM BjacTu. CaM TEpMMH «BJIACTH» 0003HAaYaeT
HAJIMYKME MOJHOMOYMU M BO3MOXKHOCTEW WX peanu3auuu. l[IpunararenbHoe
«cyneOHas» KOHKPETU3UPYET, KOMY MpHUHAJIEKAT MoaTHOMouHs. OTcroma ciaeayer
BTOPOM MPHU3HAK.

Bmopou _npusnaxk _—cynebHasi BIAcTb NPHUHAUIEKHUT TOJBKO CYIaM,
00pa3yIoIIMM IMHYIO CYJIEOHYIO CUCTEMY.

CyneOHyI0 BJIACTh MOJTHOMOYHBI OCYIIECTBISATH TOJBKO CY[IbI, BXOJSIIUE B
cyneonyo cuctemy PK. EamHCTBO Cy/neOHON CMCTEMBI HAXOJUT CBOE BBIPAKEHUE
B OOIIHOCTM 3aJa4 BCEX CYAOB IO OOECHEYCHUI0 3aKOHHOCTH, 3alllUTe
KOHCTUTYIIMOHHOTO CTPOs, MpaB M CBOOOJ IpakJAaHWHA M JPYTUX COLMATbHBIX
LIEHHOCTEW: B €IMHCTBE MPUHIMIIOB OPTAaHU3AIUU U JEITEILHOCTH. B TPUMEHEHUU
CyJaMH OJIHMX M T€X € MATEPUAJbHBIX W IPOLECCYAIbHBIX HOPM MpaBa: B
€IMHCTBE NPABOBOTO CTaTyCa CyAE€H: B MHCTAHUWOHHBIX M HMHBIX B3aWUMOCBS3SX
HUKE - U BBIIIE CTOSIIMX CYJIOB. B MOPSIIKE (PMHAHCUPOBAHUS OPTaHOB CyAcOHON
BJIACTH 3a CUET CPEJICTB TOCYJAPCTBEHHOTO OIOJIKETA.

CyneOHasi  BIacTb  OCYIIECTBISIETCS  MOCPEJACTBOM  TPaKIaHCKOTIO,
YTOJIOBHOTO W WHBIX YCTAHOBJIEHHBIX 3aKOHOM (OpM CyAOMpOU3BOJCTBA. B
ciay4dasix, MNPEeAyCMOTPEHHBIX  3aKOHOM,  YIrOJIOBHOE  CYJOIPOM3BOJCTBO
OCYIIIECTBIIAETCS C ydacTHEeM MPHUCSHKHBIX 3acenateneii(ct. 75 Koncturyiuu PK).

CJIAM Ne 6

Tpemuti npusznax _CcyIeOHOM BJIACTH — MCKIIYHMTEIHHOCTD. IloJHOMOYMS,
IIPEAOCTABICHHbBIE CYJACOHOM BJACTH, IPEAOCTABISIIOTCA TOJBLKO ei. Hukakue
JIpYTHE OpraHel _HE MOTYT JNyOJHMpoBaTh  CyAEeOHYIO BJIAcTb HH  IpHU




KaKUX0OCTOATENbCTBAX.K HCKITFOUMTENIBHBIM TOJTHOMOYHUSAM Cy/neOHON BIacTh
OTHOCSITCA: OCYILIECTBICHUE MPABOCY/IMsI; KOHCTUTYILIMOHHBIN KOHTPOJIb; KOHTPOJIb
32 3aKOHHOCTBHIO M OOOCHOBAHHOCTBHIO PEIICHUN U JAEHCTBUN TOCYIapCTBEHHBIX
OpraHoB M JOJDKHOCTHBIX JIMI[ B Ciy4ae, €CIM 3TH JEeUCTBHUS 00KaloBaHbI B
Cylie0HOM TOPAJIKE; CAHKIIMOHUPOBAHKUE CIEIACTBEHHBIX NEHCTBUM U ONEPATUBHO-
PO3BICKHBIX MEPOIPHUATHI, KOTOpPbIE YHIEMJSIOT KOHCTUTYLHOHHBIE IpaBa
rpakJaH; KOHTPOJIb 32 3aKOHHOCTbIO U 0OOCHOBAHHOCTBIO apeCTOB U 3aJEp>KaHUM,
MIPOM3BEICHHBIX OpraHaMu IPEIBAPUTEIBHOTO PACCICAOBAHUS; Pa3bICHEHUE
BOIIPOCOB CyICOHOM PAKTUKH; ydacThe B (POPMHUPOBAHUN KOPITyca CYIEH; U Jp.

Hukakue npyrue opranel M JIOJDKHOCTHBIE JIMIA HE BIPABE OCYIIECTBIISITH
CyneOHyI0 BIIACTh, a CyneOHBIE OpraHbl HE BIpaBe MepeaBaTb KOMY Obl TO HU
OBLJIO JJaXKe YaCTUYHO BBITIOJTHEHUE CBOUX MTOJTHOMOYHIA.

(CJIAM Ne 7)

Yemesepmoiti npuznax CyeOHON BIACTH MPEJICTABIsAECT COOOW TPUEAMHCTBO
TaKUX CBOWCTB, KaK HE3aBUCUMOCTh, CAMOCTOSITEIbHOCTh, 000C00JIEHHOCTD.

He3zasucumocms 03Ha4aeT, 4To CyJ NpPU NPUHATHUU PELIEHUN IO JEIy HE
CBs3aH 4YbeH-IHOO0 BoJiel. Pelenue cyn npuHUMaeT camocTosiTenbHO. Cyabs
3aBHUCHUT TOJIBKO OT 3aKOHA, IPABOCO3HAHUS U coBecTU. He3aBUCMMOCTh — 3TO HE
TOJILKO TpaBO CyAa, HO U ero o0s3aHHOCTh. Cynbu 00s13aHbI MPOTHUBOCTOSTH
JHOO0BIM TIOMBITKAM TOCSTHYTh Ha CBOK HE3aBHCHUMOCTb, OMHUPASICh HA 3aKOH,
KOTOPBI TpemnyCMaTpUBAET IIENbId HAOOp TapaHTUH HE3aBUCUMOCTH CyAeH —
MaTepHaTbHBIX, COIUATLHBIX, TAPAHTUN O€30MaCHOCTH | T. 1.
[Ton He3aBHCHUMOCTBIO Cyn€OHOM BIACTU CJIEAYET IMOHUMAaTh TO, 4YTO CYAbI
OCYIIECTBISIOT CBOM (DYHKITMH, HE WCHBITHIBAS KAKOTO-THOO BO3ICHCTBHS WU
BIIUSTHUS CO CTOPOHBI KOTO OB TO HU ObLITO. [Ipu oTnpaBieHnyu paBoOCyIust OHU HE
3aBUCAT OT OPraHOB 3aKOHOJATEIIbHOM W WCIOJHUTEIIBHOM BIJIACTH; OT HWHBIX
OpraHoB, OPTaHU3ALMMI, NapTUI U JBUKEHUW, JOJDKHOCTHBIX JIMIL, OT MHEHUU U
NO3ULMNA CTOPOH B CyIeOHOM pa3OupaTeNbCTBE, OT BBIBOJAOB OPraHoOB
NPEABAPUTEILHOIO PACCIEIOBAHUS M IPOKYpOpa; OT BBILIECTOSIIIUX CYJIOB; OT
JHOOBIX YaCTHBIX JUI. Tak, BBIBOABI CJENOBATEIsl M MPOKYpOpa O BHUHOBHOCTHU
OOBMHSIEMOTO HE€ CBS3bIBAIOT CYJ NPH BBIHECEHHUHM TMPUTOBOPA, OH MOXKET
ompaBiaTh MNoACyAuMOro. TOYHO Tak K€ BBIIIECTOAIIMNA CyJl, OTMEHUBIIWN
IPUTOBOP M HANpPaBHUBIIMI J1€JI0 HA HOBOE CyAeOHOE PacCMOTpPEHHE, HE BIIPaBe
MPEIINNCaTh, KAKUE JOKAa3aTeJIbCTBA MPU3HATH JTOCTOBEPHBIMH, MO KAKOW CTaThe
KBATH(UITUPOBATh JEHUCTBUSI TOACYIUMOTO, KaKyl OMPEICTUTh €My Mepy
Haka3aHus. Bce 3TU CyIIECTBEHHBIE BONPOCHI - MPEpPOraThBa Cyaa IEPBOU
WHCTAHIIUW, CYJIbU KOTOPBIA JCHCTBYET MO CBOEMY BHYTPEHHEMY YOEXKIEHUIO,
PYKOBOJICTBYSICh 3aKOHOM M COOCTBEHHBIM IIPABOCO3HAHUEM.

Camocmosamenvrocms CyaeOHOM BIACTH MOAPA3yMEBAET CaMOCTOSITEIIBHOE
npuHsATHE perieHui cyaoM. Cya He 00s13aH (1a U He BIIPaBe) COBETOBATHCS C KEM-
100 MO MOBOY MPUHATHS MPOMEXKYTOUHBIX U TE€M 00Jiee UTOTOBBIX PEIICHUN 10
neny. Pemienuss cyga He HYXKIAKOTCA HU B YbE€M CAHKUMOHHPOBAHUM W
YTBEPKIAECHUH.
CaMOCTOSITENBHOCTh  CYNEOHOM  BJacTHMO3HA4aeT, YTO CyIbl JCHCTBYIOT
CaMOCTOSITeNIbHO 0€3 KaKoro-mmbo HayaJibCTBOBAHUS U MOJYMHEHHOCTH, CBOMMHU




CWJIaMHU, pacroJjiarasi AJis OCyIIEeCTBICHHUS CBOMX (YHKIIUN BCEMHU HEOOXOIMMBIMU
NOJHOMOYMSIMH, KOTOPBIMM HAJEJIEHBbl 10 3aKOHY. PemieHus cyna He TpeOyroT
KaKoro-au0o yTBep:KIeHus. BcTynuBIIMK B 3aKOHHYIO CHJIy IPUTOBOp, pELICHHE
UMEIOT CUJIy 3aKOHA I0 KOHKPETHOMY JAely M 00s3aTelbHbl U HCIIOIHEHUS
BCEMU Ha BCEU TEPPUTOPUHN CTPAHBI.

JlesITeNbHOCTh OPraHOB MPEABAPUTEIBHOIO PACCIEAOBAHNSA U IPOKYpOpa HE
HOJMEHsIET JEWCTBUH Cyla Ja)ke YacTUYHO, OHA JMIIb CIOCOOCTBYET
OCYIIECTBIJICHUIO MTPABOCYAUS, TOATOTABIUBAET €TO0.

Cyn He MOXET MoJyiaraThbCsl Ha JaHHbBIE NMPEABAPUTEIBHOIO pPACCIEAOBaHUsSA, OH
00s13aH caM MCCIIEeIOBATh BCE JOKA3aTEIbCTBA U OLICHUTD UX.

CJIAHJI Ne 8

Obocobnennocms CyneOHOM BIIACTH BBITEKACT W3 €€ HE3aBHUCHUMOCTH U
CaMOCTOSITEIbHOCTH. DTO 03HAYAET, UYTO CYyJbl 00pa3ylOT aBTOHOMHYIO CHUCTEMY,
BKJIFOUAIOIIYI0 HE TOJILKO CyAbl (B Y3KOM CMBICIE CJIOBa), HO H JIpyTUe
nojpaszieseHus,  o0OecneuyMBarolIMe  UX  JKU3HeAeATeabHOCTh.  OpHako
000CO0IEHHOCTh Cy1€OHON BJIACTH HE O3HAYaeT €€ M30JsLuu. PasnuuHble BETBU
BJacTHU B3auMocBsizaHbl. Cy/eOHas BIacTh, B YaCTHOCTH, HEMBICIMMA O€3 BJIAacTH
3aKOHOAATEJbHOM, MOCKOJIBKY MOJKET OCYIIECTBIISATBCS M COBEPLIEHCTBOBATHCSA
TOJIbKO B paMKax 3aKOHAa. 3aKOHOJATEJIbHAs BJIACThb B CBOK OUYEPENb ONpPEIEISIET
CylneOHble MpoLEenyphl, cyaeWckuil craryc u T.n. Kpome Toro, ucrnosiHeHue
pelieHnit HEBO3MOKHO 0€3 TECHOTO COTPYAHUYECTBA Cy1eOHON BIACTH C BIACTHIO
VCTIOJTHUTEIILHOM.

Cyn 3aHuMaetr 0co0oe€ MOJOKEHHE B TOCYAapCTBEHHOM MEXaHU3ME, YTO
00yCIIOBIEHO OCOOEHHOCTSMHU BBINMOJHAEMbIX (QYHKIUH, COEHUPUKON yCIOBUI U
nopsiaka ero aestenbHOCcTU. Cyapl HE BXOIAT B KaKyIO-THOO IPYTYIO CHUCTEMY
rOCYy/IapCTBEHHBIX OPraHOB, OHHM OPTaHM30BAaHHO HE MOAYUHEHBI KOMY-JIHOO.
CkazaHHOE HE 03HA4YaeT, OJIHAKO, YTO CYZbl MIOJHOCTHIO U30JUPOBAaHbl OT OPTaHOB
rOCyJlapCTBEHHOM BJIACTU U ymnpasiieHUs. OpraHbl BIaCTH NPUHHUMAIOT 3aKOHBI O
CyJIOyCTPONCTBE, MaTepualbHbIE U MPOLECCYaIbHbIE 3aKOHbI, B COOTBETCTBUU C
KOTOPBIMU OpPTaHU3YKOTCS U JNEUCTBYIOT CyAbl, OpraHbl BIacTH U YIpaBJICHUSA
aKTUBHO YYacTBYIOT B (JOPMHUPOBAHUHU CYJEHCKOIrO KOpIlyca, Ha3HA4alT CYyJAEH.
Ho Bce aTu neiicTBus HOCAT Cyry00 OpraHM3allMOHHBIN XapaKTep U BBIIOJIHAIOTCA
IpU CTPOrOM COOJIOAEHUM NPHUHIMIA HE3aBUCUMOCTU CYJEH M NMOAYMHEHUH HX
TOJIKO 3aKOHY MPH OCYILECTBICHUH UMU Cy1eOHOM BIACTH.

CyneOHasi BJacTb OCYIIECTBISIETCS CIELUAIbHBIMUA TOCYJAapPCTBEHHBIMHU
opranamu - cynamu. Ocoboe MoNokKeHHe CyJ0B B TOCYIapCTBEHHOM MEXaHU3MeE
OpefonpeaeNsaeTcss CTOSMMMH Tepel HHUMHU 3aJa4aMy, OTBETCTBEHHBIMU
00s13aHHOCTSIMH, XapaKTEPOM JIEATEIBHOCTH, B X0/I€ KOTOPOH MOTYT CYILIECTBEHHO
3aTparuBaThbCsi MpaBa U CBOOOABI TpaxJaH, MpaBa M 3aKOHHbIE HHTEPECHI
Pa3IMYHBIX OPTaHOB, YUPEXKAECHUN U OpraHu3anuii. Bor nouemy cyapu- HOCUTEIH
CyJ1eOHOM BJIACTHU - JOJKHBI OBITh KOMIIETEHTHBIMU B BOIIPOCAX IOPUCHIPYACHIIMH,
UMETh BBICIIEE FOPUIUYECKOE O00pa30BAHME U JIOCTATOUYHBINA OMBIT NMPAKTUYECKON
paboTel. OHU UCTIONHSIOT CBOU (DYHKLMHU Ha MPOPECCHOHATBHOM YPOBHE.

B 1ensax ycnemHoro ocyuecTBieHus cyAe0HOM BIaCcTH 3aKOH HAJENAET CyAbl
BCEMU HEOOXOAMMBIMU U TIOCTATOYHBIMU IIOJTHOMOYMSIMH.



CocraB cynoB popMupyeTcst CTpOro Ha 3aKOHHBIX OCHOBaHUAX. HazHaueHUio
Cy/ieil MOJHOMOYHBIMHM Ha TO OpraHaMH U JIOJKHOCTHBIMU JIUIIAMU MPE/IIESCTBYET
JIOCTATOYHO CJIOKHAsE W HEKOTopas Tporeaypa. B Hell NpUHUMAIOT ydyacTue
Brictmit Cynebnsiii CoBetr PK, MUHHCTEPCTBO FOCTULIMM U €TI0 OPTraHbl. 3aKOHHO
00pa30BaHHBIA COCTaB CyJa - 00s13aTE€IbHOE YCJIOBHE BBIHECEHUS IMPABOCYIHOTO
pelieHus.

Ilamuii_npusnax  — 0COOBIA INPOILIECCYAILHBIA MOPSIJA0K JIEATEILHOCTH
cyaeOHbIx opranoB. CBOM IOJHOMOYHS CYJI OCYIIECTBIISIET B IOPSJIKE, KOTOPLIH
onpeaesieH  3akoHoM. IlopsJiok  Cyaonmpou3BOACTBA PErJIaMESHTHPYETCS IEJIBIM
psagoM npoueccyanbHbix kogekcoB (VIIK, ATIK, I'TIK, KoAIl).

Cynonpou3BoJcTBO — crenuduueckas AESITEIbHOCTh OPTraHOB CYIAeOHOM
Brnactu. OHO HAYMHAETCA B MPEAYCMOTPEHHBIX 3aKOHOM CIIydasiX U MPOTEKaeT B
YCTAHOBJIGHHOW mporeccyanbHoii  gopme. CyliecTByeT HECKOJIbKO BHJIOB
CYJIOTIPOU3BOICTBA —aIMUHUCTPATUBHOE, TPAXKIAHCKOE, YTOJIOBHOE.

NmenHo 3akoH BO n30eKaHHUE MPOU3BOJIA , CYOBEKTHUBHU3MA MOAPOOHEHIITUM
00pa3oM periaMeHTUPYeT TPOILEeAYpy pacciaeoBaHUs, PACCMOTPEHHS U
paspemieHust nen. JleranpHas peryiameHTanusi cyaeOHOro mpolecca W TOYHOE
BBITIOJTHEHHWE CYJAOM  BCEX IMpOIecCyaldbHbIX TpeOOBaHHM  TapaHTUPYIOT
MPaBUJIBHOE YCTaHOBJICHUE (PAKTUYECKUX OOCTOSATENbCTB Jiejla U BBIHECEHHE Ha
ATOM OCHOBE 3aKOHHOTO U 0OOCHOBAHHOTO PEIIICHHUS.

CJIAHMI Ne9

Hlecmoui _npusnax _— TOA3aKOHHOCTL CyaeOHOM Biacth. HecMoTpsi Ha
BBICOKHH CTAaTyC CyaeOHOM BJIACTH, OHA HE MOXKET JEWCTBOBATH IO COOCTBEHHBIM
nnpaBujaM. BeIe yke 0TMEYaJIOCh, UTO CYJI 3aBHCUT TOJBKO OT 3aKOHA.

Ceobmoii _npusnak - SBISIETCS BJACTHBIM _XapakTep NOJHOMOYHMH cyaa.DTo
MIPOSIBIISIETCS, IPEXKE BCETO, B TOM, YTO TpeOOBaHMS M PACIOPSLDKEHMS CYIAEH MpU
OCVIIIECTBJIEHHUH UMH CBOMX MOJHOMOYHH 00s13aTENbHEI JUIS BCceX 0€3 MCKIIIOUEHHUS
rOCYJapCTBEHHBIX OpPraHOB, OpraHu3aluid W JPYrux HOPUAUYECKUX JIHMI[ U
rpaxaan. Cyna (Cyaps) BIpaBe HCTpeOOBATh JIIO0YI0 HH(OPMALIHIO, JOKYMEHTHI U
npeaMeThl, HMMEIOIIUE OTHOIICHHE K pacCMaTpuBaeMbIM JiejlaM, TpeOoBaTh
MPOBEJICHUSI PEBU3UM, MPOBEPOK, BEIOMCTBEHHBIX 3KcrepTu3. OpraHbl W JIHIIA,
KOTOPBIM aJJpeCOBaHbI 3TH TPEOOBaHUs, 00S3aHbI BHIIIOJIHUTH UX 0€3BO3ME3IHO.

Cyn BOpaBe MPUMEHUTH K TOACYIUMOMY MPUHYIUTEIBHBIC MPOIECCYaTbHbIC
MEpBI - MEphI MpecedeHus (apecT, 3aJioT, MOANKMCKA O HEBBIC3E M Jp.) MPUBOI,
HaJI0’)KEHUE apecTa Ha UMYIIECTBO U T.I.

Pemenust cyna oOs3aTenbHBI JUIsI BCEX JIMIl, YYaCTBYIOIIUX B CyneOHOM
mpolecce © TMPUCYTCTBYIONIMX B 3ale cyaeOHOro 3acemaHus. B cimydae
HETMOJYMHEHUS YKA3aHHBIX JIMIl PACIOPSHKEHUSIM TPeceaTeIbCTBYIOMIETO WU
HapyIICHUsI TIOPSAKAa BEJICHHS Jejia MpeceNaTe/IbCTBYIONUMNA BIpaBe MPHUHSATH
MEpBHI 110 UX ycTpaHeHuo (yaaleHue 13 3ajia cyja, HaJo)KeHue mrpada).

Pemenue cyna - 3TO 3aKOH IO KOHKPETHOMY Jeiy. BBIHECEHHBIE CyaA0M
MPUTOBOp, PpEIICHHE, OIpejeieHrne, MOCTAaHOBJICHHWE IO BCTYIUICHUHM WX B
3aKOHHYIO CHJIy 00s3aTelIbHBI JJISI BCEX TOCYAapCTBEHHBIX U OOIIECTBEHHBIX




OPTaHOB, MPEANPUITUNA, YUPEKIACHUM, OpPraHU3aluil, AOJDKHOCTHBIX JIAL[ U
rpakIaH U TIOIeKAT UCIIONHEHHIO Ha Beei Tepputopun PK. CJIAHJI Ne 10

Brinonnenue TpeboBaHMil Cy/la U UCIOJHEHUE €ro PeleHu 00eceurnBaeTCs
CWJIOW rocynapcrtBa. B ciyuae HE0OXOAMMOCTH COOTBETCTBYIOIIME OpraHbl U
JOJKHOCTHBIE JIMIA MOTYT IPUMEHUTh TPUHYAUTEIBHBIE MEPHI [IJIS1 pealii3aluu U
TpeOOBaHUM Cy/a.

B rocymapctBeHHOM MexaHu3Me (PYHKIMOHHUPYIOT CIEIHaTbHbIE OpPraHbl U
JOJDKHOCTHBIC JIWIIA, B OOS3aHHOCTH KOTOPBIX BXOIUT HCIIONHEHHE CyAeOHBIX
pELICHUN.

[IpuroBopsl, TpeaycMaTpPHUBAIONIME MEpPhl HaKa3aHWS. JHMIICHUE CBOOOIBI
UCIIOJHSIOTCSL OpraHaMy BHYTPEHHUX Jie. [I[puroBopsl U pemnieHus CyioB B 4acTh
UMYIIECTBEHHBIX U JICHS)KHBIX B3bICKaHWH (Bo3MelIeHHe ymepOa, MpHIUHEHHOTO
IpeCTyIUICHHEM, KOH(PHUCKAIUSI HMYIIIECTBA) PCATU3YIOT CyIeOHbIC UCTIOTHUTEIH.

TpeOoBaHus M pacloOpsKEHUsT CYJIOB IPHU MPOU3BOACTBE MO KOHKPETHOMY
JIeNTy BBIMOJIHAIOT OpTaHbl BHYTPEHHUX Jei (MIPUBOJ, JJOCTaBICHHE B CYI
HOJICYJIMMBIX, HAXOMSAIIMXCS MO CTPaKei), a TakKe aJMUHUCTPAIVs Pa3IHIHBIX
OpPraHoB, y4YpeXaeHuH (McTpeOOBaHWUE JOKYMEHTOB, BBI30B  JKCIICPTOB,
IIPOM3BOJICTBO PEBHU3HI U T.1I.).

Ha ocHOBaHMM TpUBENEHHBIX MPU3HAKOB CHOPMYIHPYEM OIpeeIeHUE
CyneOHON BIACTH: cydeOHAsA 61acmb  — 3TO HWCKIIOYUTENbHbBIE MOJTHOMOYHS,
[IPEIOCTaBICHHBIC HE3aBUCUMbBIM U 000COOJEHHBIM TOCY/IAPCTBEHHBIM OpraHam —
cyJlaM — JUIsl CaMOCTOSATENIbHOTO Pa3pEeIICHUs] MPABOBBIX BOMPOCOB, OTHECEHHBIX K
UX KOMIIETCHIIMH, a TaK’K€ OCHOBAHHAsl HA 3aKOHE peasin3allys dTUX MOJTHOMOYUN
OyTEM KOHCTUTYIIMOHHOTO, T'Pa)KIaHCKOTO, YTrOJIOBHOIO, aJIMUHHCTPATUBHOIO U
apbuTpaxHoro cynompoussoactea.(CJTAMII Ne 11)

CyneOHast BiacThb Kak OJHA M3 BETBEM TOCYIapCTBEHHON BJIACTH BBIMOJIHSET
onpeneneHHble QyHKuuMU. @OYHKIUMU CyneOHOW BIACTH - 3TO OCHOBHbBIE
HaIpaBJIeHUsl JIEATEIbHOCTH CYJIOB MO pealu3allii MOCTaBICHHBIX Iepe] HUMU
3a/lay, OCYHIECTBISIEMbIE MOCPEACTBOM  MPEJAOCTABJICHHBIX WM  BJIACTHBIX
IIOJIHOMOYUN

K yucny pynkuuii peanusyembix cy1eOHOM BIACThIO CIEAYET OTHECTH:

- mpaBocyaue (0oJiee MOAPOOHO OyAeT paccCMOTpeHa BO BTOPOM Bompoce
JIEKINH.);

- QYHKIIUAKOHCTUTYIIMOHHOTO KOHTPOJIA.

(CJIAH Ne12)

Cratps 78 Konctutyuun PecnyOnuku Kasaxcran oOs3bIBaeT Cyq B ciydae
VIIEMJIEHUS 3aKOHOM WJIM MHBIM HOPMAaTUBHBIM IPaBOBBIM aKTOM, MOJJICKAIIUM
MPUMEHEHUI0, 3aKperieHHbIX KoHCTUTynme#d mnpaB W CcBOOOM delOBEeKa U
rpakJaHuHa 00513aHHOCTh MPUOCTAHOBUTH MPOU3BOACTBO MO AENy U OOpaTUTHCS B
KOHCTUTYIIMOHHBIH COBET C TPEACTAaBICHUEM O NPU3HAHUU OTOr0 akKTa
HEKOHCTUTYIIMOHHBIM. Bo3noxenue Ha cyabpl 00s3aHHOCTH oOpamarbcsi B
KOHCTUTYIIMOHHBIA COBET SIBISAETCA JOMOJHUTEIBHOM rapaHTHEd COOII0aEHUs
KOHCTUTYIIMOHHBIX ~ TpaB JIMYHOCTH, HANpaBJeHHOW Ha  (HOpMHUpPOBAHUE
€MHOO0Opa3HOM MPAKTUKU MPUMEHEHHsS 3aKkoHa. Tem caMbIM cya 3a00THTCS HE




TOJIBKO O TPaBUJILHOM Pa3pelIeHUd KOHKPETHOTO Jiefia, HO U O MPEIOTBPAIICHUH
BO3MOYHBIX OIIMOOYHBIX PEIICHUI CYAO0B U APYTHX T'OCYAAPCTBEHHBIX OPraHOB,
OCHOBaHHBIX Ha TakoM akTe. B 93ToM cwmbicie OH 1mpecieayeT u
NPOPUIAKTUYECKYIO 1I€Jib. MPU3HAHUE TOrO0 WM HMHOTO HOPMATUBHOI'O AaKTa
HEKOHCTUTYIIMOHHBIM HE JIOMYCKAET €ro MOCIEAYIONIero MPUMEHEHUs, a 3HAUUT, U
BEPOSITHBIX HAPYUIEHUN KOHCTUTYIIMOHHBIX MPaB U CBOOO/ IPaK/IaH.

Cyabsl oOpamatorcss B KOHCTUTYLIMOHHBIM COBET C XOJaTaiicTBaMu O
NPU3HAHUA HEKOHCTUTYIIMOHHBIMH  aKTOB  pECIyOJMKAaHCKUX OpPraHoB -
[TapmamenTa, [Ipe3uaenTa, mpaBUTEILCTBA, MUHUCTEPCTB, KOMUTETOB, BEIOMCTB,
IIEHTPATBHBIX UCTIOJHUTENHHBIX OPTAaHOB, HE BXOJSAIINX B COCTAB MPABUTEILCTBA,
IPaBOM OTMEHBI KOTOPBIX OHU HE 00JanaroT. B OTHOIIEHUU STUX OPraHOB CYAbBI
OCYIIECTBISIOT KOHCTUTYITMOHHBIM KOHTPOJIh YaCTUYIHO.

B oTHOmeHNM MECTHBIX TPEACTABUTEIBHBIX M HCIOJHUTEIHHBIX OPTaHOB,
OOIIIECTBEHHBIX OOBEIUHEHUN, YbM HOPMATHUBHBIE AaKThl W JIEUCTBHUS MOTYT
OTMEHSThCA B CyZ€OHOM TMOpPSJIKE, KOHCTUTYLHOHHBIM KOHTPOJIb CO CTOPOHBI
CYJIOB OCYILIECTBIISIETCA YK€ B MIOJIHOM OOBEME.

Crnenyer OTMETUTD, UTO B IPEPOTATUBY CYJOB OOIIEH IOPUCANKIUYA HE BXOIUT
pacCMOTpEHHE CIIOPOB O HAPYIIEHWHW KOHCTUTYIMOHHOW  KOMIETEHIIUU
rOCyapCTBEHHBIX OpPraHoB. B OOJBIIMHCTBE CTpaH 3Ta 3ajadya BO3JaraeTcsl Ha
KOHCTUTYIIMOHHBIE CYJIbI JINOO APYTHE ClIeUabHbIE TOCY1apCTBEHHBIE OPTaHbl.

OpnHa W3 TMaBHBIX (YHKIIUN CyIeOHOUW BIACTH - 3TO cyAeOHbIii Haa3op. Ero
BOKHEHUIIIEH OCOOEHHOCTBIO SIBJIIETCSI TO, YTO OH OCYIIECTBISIETCS B paMKax
CyneOHON CHUCTEMBI W TOJBKO BBIIMIECTOSIIIUME CyJlaMHu. BepXOBHBIM CYIOM B
OTHOIIIEHUW HUKECTOSIINUX Cy/I0B U opraHoB BepxoBHOTO cya.

Hanmzopnast cyneOnast Kojuierus 1O TPaXTaHCKUM € aIMHUHUCTPATUBHBIM
7ieaM, HaJ[30pHast cyieOHast KOJIJIETUS 110 YTOJIOBHBIM JIEJIaM.

CamocrosiTenbHOU (yHKIMEH CyneOHOM BIIacTU SBISETCS M3yYeHHe U aHAJIM3
Cy1e0HOH CTATHCTHKH M cyle0HOH mpakTuKu.Bce cynbl BeAyT U aHATU3UPYIOT
CylieOHYIO CTATUCTUKY, OOJACTHBIE U MMPUPABHEHHBIE K HUM CYJibl, BepXoBHbIH cyl
U3Yy4alT U 00001aT cyae0Hyo mpakTuky. M3ydenue u o0obIiieHue cyneOHon
IPaKTUKKH OOBIYHO CBSI3aHO C TMPOBEPKOM 3aKOHHOCTU TMPU OTHPABICHUU
PaBOCYIUsl HUKECTOSIIIIUMU CYJJaMHU.

N3yuyenne u aHanu3 cyneOHOM CTAaTUCTUKUM M TPAKTUKH HMMEET Ba)KHOE
3HaUCHWE KaK IS BBISIBIICHWS HEIOCTAaTKOB B pabOTe CyIOB W MPUHSATHUS
pEKOMEHAIMI TT0 UX MPEOOJICHUI0, TaK U JUIsl TPO(DUIAKTUKN MPECTYIUICHUNA U
WHBIX TIPABOHAPYIICHWM, BBIPAOOTKH IIEJICHANIPABICHHOW TOCYIapCTBEHHON
MIOJINTUKYU B JTAHHOM HAIPaBJICHUU.

Crnenyromiast GyHKIIUS -TOJKOBaHUE MPAaBOBBLIX HOPM. [lon TonkoBaHMemM
MPUHATO CUUTATh JEATEIHLHOCTh MO YCTAHOBJICHHUIO COACP)KaHUS, T.€. CMBICIA U
NpeiesioB JEHCTBUS IOPUAMYECKUX HOPM, BBI3BAHHYIO HESICHBIM H3JI0KEHHUEM
(aOCTPaKTHOCTHIO FOPUIMYECKHX HOPM, CICHUAIBHON TEPMHUHOJIOTHEH) WIN
MPOTUBOPEUYMBHIM  BBIPAKEHUEM BOJIM  3aKOHOJAATENs, JPYyroro cyObekTa
HOPMOTBOPYECTBA, a TaKXKe SBHOW TEHACHIMEN HEmpaBUIBLHOTO MOHUMAaHUS U
MPUMEHEHUS T€X WJIM UHBIX HOPM IpaBa B KU3HHU.



Cya kak opras, OCyHIECTBISIOIUN TPaBONPUMEHUTENBHYIO J€ATEIbHOCTD,
HEN30€KHO TOJKYET HOPMBI IpaBa. TOJIKOBaHUE IOPUANYECKHUX HOPM B IpOIECCEe
UX IPUMEHEHMSI MOXKET ITPOU3BOJIUTCS OJJHUM U3 ABYX CIOCOOOB!

1) ysicHeHwUsl, T.e. TAKOH MBICIUTEIBHON MHTEPIPETALUN FOPUINICCKUX HOPM,
KOTOpasi BBISICHSIET UX COAEpkKaHME, KaK Obl s ceOs;

2) pa3bsACHEHHWs, T.e. TakoW BepOaJbHOW, CIIOBECHO-IOKYMEHTAJIbHO
O(QOpPMIIEHHON HMHTEpPIpETALNU IOPUAUUYECKUX HOPM, KOTOpas pPAaCKpbIBAET MX
coliepkaHue, Kak Obl st Apyrux. DopMoil pa3bsICHEHHUS CIyXaT ClelHaJbHbIe
aKTBhl, KOTOPBIE HECYT KOHKPETH3UpYyIOIHe (HO HE HOBBIE HOPMATHBHEIC)
npeanucanusi. OHM HE HMMEIT CaMOCTOSITENIBHOIO 3HAYEHUS WU JIEUCTBYIOT B
€IMHCTBE C TEMH HOPMATUBHBIMHM AKTAMH, FOPUIMYECKHME HOPMBI KOTOPBIX OHU
TOJIKYIOT, ITIPEKpaIasi CBOe JEMCTBUE BMECTE C YTPATONM UMH FOPUANYECKON CHJIBI.

3a BepxoBubiM cygom PK Koncrutynuei 3akpemsieHa (GyHKIUS pa3bsiCHEHUS
3aKOHOJATENBCTBA 10 BOMNpOcaM CyAeOHOM NMpakTUKH, T.€. OH NMPSIMO HE Ha3BaH
CyOBEKTOM O(PUIIMATIBHOTO TOJIKOBAHMUS 3aKOHOB U MHBIX HOPMATHUBHBIX MPAaBOBBIX
aKTOB. Mexay TeM HOPMaTUBHBIE IIOCTAaHOBJICHHUS IUICHAPHOTO 3acelaHus
BepxoBHOro cyza mo TakMM  BOIIpOcaM  HapsAgy € HOPMAaTHBHBIMHU
IIOCTAaHOBJICHUSIMU KOHCTUTYLIMOHHOIO COBETa SBISAIOTCS COCTABHOM 4YacCThbIO
JEHCTBYIOLIETO MTpaBa.

CynebHas B1acTb OCHOBBIBAETCS HA MIPUHIIUIIAX !

1) BepxoBerctBa Koncrurynuu PK 1 3akOHOB Haj HHBIMH HOPMATHBHBIMU
IPaBOBBIMH aKTaMHU;

2) mpuoputera TmpaB W CBOOOA  YelOBeKa WM TPaXKIaHWHA, UX
HEMOCPEACTBEHHOTO JIEUCTBUA: O0A3aHHOCTH OPraHOB CyAE€OHOU BIacTH
npu3HaBaTh, COOJIOAATh M 3alllMIIaTh IpaBa U CBOOOJBI YETOBEKa U
IpaKJaHNHA,;

3) eIMHCTBA CUCTEMBI CYCOHOM BIACTH;

4) pa3aeneHus 3aKOHOIATEIbHOM, HCIIOTHUTEILHON U CyIeOHON BIIACTH,

5) KOHKYpCHOTO 0TOOpa KaHAWAATOB Ha JTOJDKHOCTH CyJIIei B COOTBETCTBHHU
CO CIIOCOOHOCTSAMU U NPOECCUOHATBHON OITOTOBKOM;

6) 00s13aTEILHOCTH ISl HIDKECTOSIIIIMX ~ CYIOB  PEIICHHH, MPUHITHIX
BBIIECTOAIMMH CyAaMH B IIPEJEIaX UX IMOJTHOMOYHUM U B COOTBETCTBUH C
3akoHozaarenscTBOM Pecniybnuku Kasaxcran;

7) emMHCTBa OCHOBHBIX TPEOOBAHUH, MPENBSIBISIEMBIX K OpraHaM CyaeOHOU
BJIACTHU U CYIbSIM;

8) npodeccruonan3Ma U KOMIIETEHTHOCTH CY/JIEH;

9) rmacHOCTH B OCYIIECTBICHUH CYIOTIPOU3BOCTBA;

10) OTBETCTBEHHOCTH CYZIEH 3a TMOATOTABIMBAEMbIE W NPUHUMACMBIC
pellieHusl, HEUCHOJHEHHEe Iu00 HEeHaAJeKallee HCIOIHEHHE CBOUX
JOJKHOCTHBIX O0513aHHOCTEH;

11) BHenmapTHIHHOCTH  CyNeOHOW  BIIACTH;  OTHEJNEHHUS  PEIMTHO3HBIX
00BeIMHEHUH OT rOCy1apCTBa,

12) cTaOUIBLHOCTH KaJpOB B OpraHax CyJacOHOMH BIIaCTH.

JlaHHBIE NMPUHUUIIBI PACIPOCTPAHAIOTCS HA CyNEW IO TOJDKHOCTH, TO €CTh

KaK Ha TOCYIapCTBEHHBIX CIIyKaIlUX.



BeiBoa:Onupasich Ha MakeT 3aKOHOB II0 BONPOCaM CYyAEOHOM CUCTEMBI H
cTaryca CyAeW, MOXHO BBIICIUTh 8 Haubosee BaKHBIX IPU3HAKOB CyneOHON
BJIACTH B CTPYKTYpE MOJIENH BiacTu HoBoro tuna B Kazaxcrane. B uncie:

. OTHECEHHUE Cy/I€OHOM BJIACTU K BETBH €JUHON IOCY1apCTBEHHOM BJIACTH;

. IPUHA/IJIEKHOCTh CYA€0HOM BJIACTH TOJIBKO CYAaM;

. OpraHU3alMOHHO-TIpOlIECCYyalIbHAsl HE3aBUCUMOCTh CYJI€OHOM BIACTH,;

. OCYLIECTBJICHUE Cy/eOHOW BJIACTHM OT MMEHHU TOCYJapCTBa U IOCPEACTBOM
PaBOCYAUS;

5. pacnpocTpaHeHuE KOMIIETCHIIMM CyneOHON BIACTH HA Jejla W CIOpHI,

CBSI3aHHBIE C HAPYUICHUEM HCKIIIOUNTEIHHO HOPM MPaBa;

6. ocobas mporieccyanbHas (popma peanusanuu CyaeOHON BIACTH;

/. ee MpaBO3alUTHBIN XapakTep;

8. IpUHYAUTENHHOE FOCyN1apCTBEHHOE 00ecreueHne Cy1eOHBIX PEIICHU.

A OWN PR

2. IlpaBocyaue U ero OTJIMYMTEIbHbIE IPU3HAKH.

['maBHo¥ (yHKIMEW CcyneOHOM BIacTH, pagud KOTOPOM OHA COOCTBEHHO H
yUpexaaeTcs, sIBIASETCS OTIPABIIEHUE TPABOCYIUS.

[loTrpeOHOCT, B  OCYHIECTBIACHHMM (PYHKIHM TPABOCYIUSI OOBACHSAETCS
HAJIMYUEM KOH(MIMKTOB B OOIIECTBE W CTPEMIJICHHEM TOCYIapCTBa 3aIllUTHTHh OT
BCAKUX TIOCSTATEILCTB YCTAHOBJICHHBIM WM TIPABOMOPSAOK. [ocymapcTBo B
KOKIBIM JaHHBIA MOMEHT HCTOPUYECKOTO PAa3BUTHSA OMNpPEACNsieT KPyr 0c000
BRXHBIX  COLMAJIBHBIX IIEHHOCTeW (KWU3Hb, 3JI0pOBbE, TIOCYIapCTBEHHAsS
0€30I1acHOCTh, COOCTBEHHOCTh W T.JI.), IOCSATATEILCTBO HAa KOTOPBIC JOJKHO
BJICYb NMPUMEHEHHE CyJaM, U HUKAaKUMH JPYTUMU OpraHaMH, CaMbIX CTPOTHX, a
MMEHHO YTOJIOBHBIX HAKa3aHUM.

VYuuThiBasi cepbe3HbI XapakTep OTrpaHWYEHUs JIMYHOM CBOOOIBI TpaxiaH,
MOJIBEPTraeMbIX BO3JCUCTBUIO MPUHYIUTEIBHBIX MEpP MEAMIIMHCKOTO XapakTepa,
3aKOHOJIaTeNb JOBEPHUJI PEILIEHUE ATUX BOIIPOCOB TOJIBKO CYIY.

[TotpeOHOCT, B CyneOHOM IOPUCIUMKIIMM BO3HUKAET W TPU PEIICHUU
BOMPOCOB, CBS3aHHBIX C OTOBIBAHMEM YTOJIOBHOTO Haka3aHus (IOCPOYHOE W
YCIIOBHO-IOCPOYHOE OCBOOOXKIACHHE OT HaKa3aHUs, OCBOOOXKJIEHUE OT HaKa3aHUS
110 0OJIE3HU U T.1I.).

[lybnuunass BiIacTh 3aWHTEpECOBAHA B OXpaHE JIMYHBIX, COOCTBEHHBIX M
WHBIX TIpaB TPaxaaH, MOATOMY OHA YUYPEKIAET IS 3alIUTHI 3TUX TPAB OCOOBIN
OpraH TOCyJapcTBa - CyJ, HaAemsisi €ro COOTBETCTBYIOLIEH KOMIIETEHIIMEH IO
PacCMOTPEHUIO TPAKIAHCKUX JIE.

ToMbKO CyJ MOXET JUIINTh TpaKJaHWHA BO3MOXKHOCTH PaCIOpPsHKAThCS
CBOMMHU TIpaBaMU  BCJEJACTBHE  JYyIIEBHOW  OOJE3HM WM  craboymus
(HeneecriocOOHOCTH).

Pacmimpunace chepa peanuzaumu (QyHKIMM TMPABOCYAMS Kak CpeACcTBa
3aIUTHI TPAXKJAAHUHA OT MPOM3BOJIBHBIX JEHUCTBUN agMUHUCTpalUu. [ 'pakIaHuH
MOJIYYHJI BO3MOXKHOCTh 00KajoBaTh B CyJ HE3aKOHHBIC JEUCTBUS JTOJKHOCTHBIX



JUIl M OPraHoB TOCYNapCTBa, YLIEMIAIOIIME €ro IpaBa, COBEPILIECHHBIE C
HapyILIEHUEM 3aKOHA, IPEBBIICHUEM IIOJHOMOYHH.

[IpaBocyaue  oTimyaercs OT  JAPYIMX  TOCYJApCTBEHHBIX  (DyHKLUH
CHEU(PUYHOCTBI0 METOJa pelIaeMbIX UM 3ajgady. MeToJ, KOTOphIM IOJb3yeTcs
CY[, CBSI3aH C COCTSI3aTEIbHOCTBIO U IpOLecCyanbHON (HOPMOIl.

@OyHKUMS TpaBOCYUsl ONpPENETICHHBIM 00pa30oM COOTHOCHUTCS € (DPyHKUHAMHU
IPE/ICTABUTENNBHBIX (3aKOHO/ATENIFHBIX) OPTraHOB TOCYNAPCTBEHHOW BIAacTH. JTH
OprasHbl IIPUHUMAIOT 3aKOHBI, KOTOPBIMA PYKOBOJCTBYIOTCS cyabl. IlocpencTtBom
3aKOHAa OpraHbl TIOCYJAPCTBEHHOM  BJIACTH  OKa3bIBAIOT  «yIPaBJSAIOIIEE»
BO3JCUCTBHE Ha Cynabl, CO314aBas ONTHUMAJbHYI0 MOJENIb IPAaBOCYIus, €ro
uaeanpHblil 00pa3. Crnegyer 0co00 MOAYEPKHYTh, YTO YMpaBICHHE MOCPEACTBOM
3aKOHA HE 03HAYAET BMEIIATEIbCTBO 3aKOHOAATENS B CYACOHYIO IS TENbHOCTb.

Cyasl mpu pacCMOTPEHUM KOHKPETHBIX JeJ NOJYMHEHbl 3aKOHy, a He
3aKOHOJIATENII0, KOTOPBIM HE BIIPaBe JaBaTh CyAy yKa3aHUs, KaK pa3pelnuTb TO WIA
MHOE J1e70. BaxXHO Takke OTMETHUTh, YTO 3aKOHOJATENb OCTABISAET W3BECTHBIN
IIPOCTOP JUIsl MHHULMATHBBI M CAMOCTOSITENIBHOCTH CYJOB B PELICHUH Ba)XHBIX
BoIpocoB. Hampumep, 3akoHOZarenp NPENOCTABISAET CyIbIM BO3MOXKHOCTH
OLICHMBATh JI0KA3aTeIbCTBA IO MX BHYTPEHHEMY YOEXAECHMIO, pa3pelact
Ha3HAYNTh MEpPY HAKA3aHUA C YYETOM XapakTepa JUYHOCTU IOACYIMMOIO H
TSDKECTH COBEPILCHHOTO UM JiesiHHs (HO HE BBIIIE BEPXHETO Mpe/ieia CaHKIWU) U
T.I. 3JE€Ch COYETAKTCSd JBE TEHACHIMH, W3 KOTOPBIX OJHA - CTPEMIJICHHE
obecreunTh BBHICOKUN YPOBEHb 3aKOHHOCTH TyTeM 0o0Jiee TUIOTHOM M KECTKOU
perJamMeHTaluyd CyJeOHON JesATeNbHOCTH, a Jpyras - >KelaHue u30exartb
dopmanmu3ma, OCHOBAaHHOE Ha JOBEPUHM K CyObsM, KaK JyMaloIluM,
JT0OPOCOBECTHBIM M TYMAHHBIM JIFOJISIM.

Broiciiime opranel ToCcynapCcTBEHHOW BJacTM He 00JaJaloT IpaBOM
OCYLIECTBJIATh npasocyaue.llpaBocynue B PecnyOmnuke Kazaxcran
OCYLIECTBIISIETCS TOJIBKO CYAOM.

HcronHuTenbHas BIAaCTh HE BMEIIMBACTCS B OTIPABJIICHHE IIPABOCYIUS - ITO
akcuoma. OHa BIMSET HA MPOJBHKEHHUE CYAEH MO ciayk0e M UX MaTepuanibHOE
OJiaromnosryyue.

[IpaBocyine B IpaBOBOM TOCYAAPCTBE XapaKTEpHO TEM, YTO OXpaHa IIpaB
JUYHOCTU B IPOLIECCE MOMCKOB MCTUHBI - CAMOCTOSITENIbHAsI, BECbMa Ba)KHas €e
nenb. Ee TOCTMKEHHIO Cy’KaT IpOoLEeCCyalIbHbIE TAPAHTHM, B YACTHOCTH IIPABO
0OBHMHSAEMOTO Ha 3allUTy, PaBHOIPABUE CTOPOH U JIp.

Tak 4To ke ciaeayer NOHUMATh 0 IPABOCYIHEM.

IIpaBocyaue - 3T0 BHUJ rOCyIapCTBEHHOM AEATEIBHOCTH, OCYIIECTBIAEMON
CyJaMu, HallpaBJICHHON Ha 3alIUTy MpaB TpakJaH M OpraHu3anuil Bcex ¢GopMm
coOcTBeHHOCTH, oObOecriedeHrne KOHCTUTYIIMM UM 3aKOHOB, NPOTEKAIOLIEH B
npoueccyaabHOW (opme, 3aKiIroYarollelics B PAacCMOTPEHUM J€1 U CIOpPOB,
BO3HHMKAIOIIMX HAa OCHOBE IPUMEHEHHUS IIPAaBOBBIX HOPM, 3aKaHYMBAIOLICHCSA
BBIHECEHUEM PELIEHUIN 0053aTEIbHOTO XapaKTepa U CBA3aHHBIX C IPUMEHEHUEM B
HEOOXOJUMBIX CIydasiX CYILIECTBEHHBIX MEp rOCYAapCTBEHHOTO MPUHYKICHUS.

CJAWM Nel3



OtnpaBieHue MNpaBOCYIHsl COCTABJISIET OCHOBHOE COJEpXkKaHUE CyAcOHOU
BJIACTU. MOXHO BBIJICJIUTh €0 CIEAYIOIIME CYIIECTBEHHbIC TPU3HAKU WIIH
CBOMCTBA.

Bo-nepsvix, npasocyoue, - NeWCTBUTEIBLHO OJWH U3 BUIOB IOCYAapCTBEHHON
JEeSITEILHOCTH, HE MEHEE BAXKHBIM, YEM JPYTU€ BUIbI JCSITEILHOCTH TOCYIapCTBA.

Bo-emopwvix, »Ta NEATENbHOCTh OCYIIECTBISAETCA TOJBKO CydaMH -
CICIUAIIBHBIMU TOCYJIApPCTBEHHBIMU OpraHaMH, Y4YpeKIaeMbIMU B TIOPSJIKE,
ycTaHoBJIeHHOM KoHCTUTyIMEl W KOHCTUTYIIMOHHBIM 3aKOHOM. [Ipuuem, Oymyun
CIMHCTBEHHBIMH CyOBEKTaMH, HAJICTIEHHBIMHU TIPABOM OCYIIECTBIISITH TIPABOCYIHE,
OHHM W €JUHCTBEHHBIC HOCUTENIN CYJAeOHOU BiacTH. B oTimume oT HUX CyOBEKTHI
3aKOHOJIATEILHOM BJIACTH M 3aKOHOJATENILHOM JESTCIbHOCTH, HCIOJHUTEIHLHOMN
BJIACTHU U UCIIOJHUTEIHLHON NCSITEILHOCTU MOJHOCTHIO HE COBNAIAOT.

B - mpemwbux, mpaBocyive Kak 0COOBIN BU TOCYIapCTBEHHOH ACSITEIHBHOCTH
NpOTeKaeT B  CHeNUaIbHOM  ¢dopMe - TpoIlecCCyallbHOM, B  MOpPSIKE,
NPEAYCMOTPEHHOM 3aKoHOM. Ilpu »3ToM cyneOHOMY TMpoleccy MPUCYIIU
COCTSI3aTENIbHOCTD, PABHOIIPABUE CTOPOH, TJIACHOCTh, YCTHOCTD U JIPYTUE YEPTHI.
CJAW Ne 14

B-uemeepmuix, 312 1€ATENBHOCTD 3aKJIIOYAETCS B PACCMOTPEHUM CIIOPOB U
JleJl, BO3HMKAIOIIUX HAa OCHOBE IPHUMEHEHMSI MPaBOBbIX HOpM: KoHcTHUTyLMH,
3aKOHOM, YyKa30B IIpe3usieHTa, HWHBIX TMPABOBBIX AaKTOB, MEXKIYHAPOIHBIX
OTOBOPOB pecnyOnuku. [IpumeHeHne HOPM OOIIECTBEHHBIX, PEIUTHO3HBIX
00beIMHEHNI, MOPAJTU B CyJI€ HE JOITYCKAETCs.

B-namopix, oHa 3aKkaHYMBAETCS BBIHECEHHWEM PEIICHWA 0053aTeThLHOTO
XapakTepa, KOTOpbIe HE BIPABE OTMEHUTH JPYrM€ TrOCYJapCTBEHHbIE OpraHbl. B
OTJIMYME OT HUX PEUICHHS OPTraHOB UCIIOJHHUTEIBLHOW BJIACTU MOTYT OTMEHSTBHCS
JIPYTUMH OPraHaMH, B T.4. CYJIOM.

B-wecmuix, mpaBocynue CBSI3aHO C HCIOJb30BaHHEM B HEOOXOIUMBIX
CIIy4dasix CyIIECTBEHHBIX MEP rOCYJaPCTBEHHOIO anHymz[eHH;I.CJIAﬁﬂ Ne 15

K TakoBeIM MOXHO OTHECTH CMEPTHYI Ka3Hb, JIUIIEHHUE CBOOO/IHI,
KOH(HUCKAIMIO UMYIIIECTBA U T.1. Jpyrue opransl rocy/1apcTBa, pacroJjiaras HeKuM
apceHajioM MNPUHYXKACHHUS (IPUOCTAHOBJICHHE MACSATCILHOCTH MPEANPUATHA,
mrpadbl, 3a7epXKaHKe), HE BIpaBe MPUMEHATH IMOJO0OHBIE MEPHI, T.K. OHH B
3HAYUTEIBLHON  CTENEHH OrPAHUYMBAIOT KOHCTUTYIIMOHHBIE MpaBa M CBOOOJIBI
YEJIOBEKA W TpaXJaHWHA M SBILIIOTCS CAHKUHMEHM TOCyJapcTBa B OTBET Ha
CYLIECTBEHHbBIE HAPYIIEHHUS 3aKOHA CO CTOPOHBI MTOCIIETHHX .

B-cedvmbix, mpaBOCyMe OT APYTUX BUJIOB TOCYAApPCTBEHHOW JIE€ATEIHHOCTH
OTJIMYAETCS U IO CBOMM LEJISIM - BOCCTAHOBUTH HAPYUICHHOE MPABO IPaXKJaHUHA,
OpraHu3alyK, HaKa3aTb BUHOBHBIX, OOeCreuyuTh ucnosHeHne KoHcTHTyMu u
3aKOHOB. L{enh 3aKOHOMATENEHON EeATETLHOCTH - peTIaMeHTAINs O0IIEeCTBEHHBIX
OTHOIIIEHUH B (popMe 3aKOHa.

B-6ocbmubix, TpaBoCcyAuME HOCHUT Ka3yaJdbHbIM XapakTep: OCYILIECTBIACTCS
MPUMEHHUTEIPHO K KOHKPETHOMY JIeTy M He 10 COOCTBEHHOW MHUITMATURBE. [IpaBoM
BO30YXKJIEHUsI YTOJIOBHBIX, TPAKIAHCKUX U IIPOUUX e CYJl He 001a1aeT.

CJIAMJ Ne 16



3akoHOMaTeNbHAS W HWCIOJHUTENbHAS JEATCILHOCTh HMMEET aOCTPaKTHBIN
XapakTep, T.€. HE CBS3aHa C MPaBaMU U OOS3aHHOCTSAMM T€X WM UHBIX JIHI] JTUOO
OPTaHOB, a TAK)KE MOXET PEATU30BBIBATHCS 10 UHUIIMATUBE TE€X OPraHOB, KOTOPHIE
ATy AEATEIBHOCTH BBITOIHSIOT.

Ntak, ocCylecTBisIsl MpaBOCyaue, CyJl pacCMAaTpPUBACT W pa3peuiaet Aeo.
Kaxnoe u3 3Tux JByX AEHUCTBUUA CyJa MMEET OIPEIACICHHBIN HOPUINYECKUN
cMbICI. Bo-TiepBBIX, pacCMOTpeHHE Jela MPOUCXOAUT B ¢dopMme CyAacOHBIX
3acelaHuii, T.e. COOpaHus COCTaBa CcyAa M APYTHX CYOBEKTOB IMpoIlecca, KOTOPoe
MIPOBOJIUTCSL HENPEPBIBHO, OTKPBITO, YCTHO. Beayiiee MeCTO B HEM NMPUHAMJICKUT
Cylly W TpeacenareibCTBYIONEMy - mnpodeccnoHanbHOMY cyase. OH 00s3aH
obecreunTh 3aKOHHOE, BCECTOPOHHEE, TMOJIHOE W OOBEKTUBHOE PACCMOTPEHUE
Jena.

Bo-BTOpBIX, BaXHOM YEPTOW JTHUX 3aCEHaHUN SABISETCA y4acTHUE CTOPOH
(oOBMHEHHMST W 3aIIUTBl B YrOJOBHOM IIPOIECCE, TIPAXJAHCKOIO MCTIA |
IPaXXJTaHCKOIO0 OTBETYHMKA B TIpakaaHckoM rmpoiecce). CTOpOHBI HaeICHBI
paBHBIMHM TIpaBaMU JIS 3alllUThl CBOMX 3aKOHHBIX HMHTEpecoB. [Ipomecc HocUT
COCTSI3aTENIbHBIA  XapaKTep, UYTO TMOMOTaeT CyJ1y BCECTOPOHHE, IIOJHO H
00BEKTUBHO PACCMOTPETh M BEIHECTH MPABUIIBHOE PEILICHUE.

B-Tpetbux, MOpSIOK paccMOTpeHUs Jei, OOCYXJACHUS BO3HUKAIOUIUX
BOIIPOCOB, TMPUHATHUS PEIICHUH, B TOM UKCJE 3aBEPHIAIOIIMX CIyIIAHUE,
MIPOUCXOAUT CTPOrO B COOTBETCTBUU C MPOLECCYATbHBIM 3aKOHOM.

B-ueTBepThIX, B OCHOBE BCEX CyAE€OHBIX pEIIEHUH JiekaT JOKa3aTeIhCTBA.
D10 00s3bIBa€T Cya THIATETLHO HCCJIENOBAaTh BCE OOCTOATENHCTBA JIENa,
HEOOXOAMMBIC JII €ro MPaBWIBLHOTO paspemieHus. l[Ipu 3ToM cyn mepBoi
WHCTAHIIMM TPOBOAWT CyAeOHOE CJEACTBUE, HEMOCPEICTBEHHO HCCIEAYeT
JIOKAQ3aTeNbCTBA IMIYTEM JOMPOCOB IMOJCYJIMMOTO, MOTEPHEBIIETO, CBUICTEIEH U
JIPYTUX JTEUCTBUM.

Pe3ynbraThl paccMOTpeHMs Jiefia JaroT BO3MOKHOCTh CYAy BBIHECTH II0 HEMY
OKOHYATEJIBHOE PEIICHUE, T.€. pa3pelInTh JaHHOE Aes0. [Ipu 3ToM cy npuMeHseT
HOPMY MAaTEpUAJIBHOTO 3aKOHA K KOHKPETHOMY J>KMU3HEHHOMY  Clly4aro-
MPaBOOTHOIIEHUIO. JI[pyrMMU CJIOBaMH, OH pa3peliaeT TPaKIAAaHCKUWA CIOp B
MOJIb3y TPAXKAAHCKOTO MCTIA WJIM OTBETUMKA, a MO YTrOJOBHOMY JI€Jly NMPU3HAET
MOJCYAMMOr0 BHUHOBHBIM WJIM HEBUHOBHBIM B COBEPIICHUU MHKPUMHUHUPYEMOIO
€My IPECTYIUIEHUs, B TIEPBOM CJIy4yae - pPELIAET BOMNPOC O IPUMEHECHUU K
BUHOBHOMY Haka3aHHs ( BHJ HaKa3aHHs, CPOKH H T.I.), BO BTOPOM - OIPAB/IbIBACT
MOJACYANMOTO.

[Io rpaxpgaHckOMy JAeny CyI BBIHOCUT peuieHue, 1O YrOJIOBHOMY -
OOBUHUTEIBHBIA WM  OmpaBAaTenpHbId  mpurosop. [lo  gemam 00
aIMUHUCTPATUBHBIX MPABOHAPYIICHUAX CYAbS BBIHOCUT ITOCTAHOBJIEHHE - O
HAJIO)KCHUW  aAMUHUCTPATHUBHOIO  B3bICKAHWSI WM  MOpPEKpallleHUHd  Jeja
MIPOM3BOJICTBOM.

IIpuHOUNBI  MPABOCYAMSI-  3TO  OCHOBHBIC IPABOBBIE  MOJIOKECHUS,
BBIPAKAIOIINWE MPUPOJY M CYIIHOCTh OPTraHU3allMyd U JACSATEJbHOCTh CYAOB IO
DPACCMOTPEHUIO M Pa3pelIeHUI0 YTOJIOBHBIX JIeJI, TPAXKIAHCKUX M Jed 00
aJIMUHUCTPATUBHBIX npaBoHapymenusx.CJTATJ Ne 17




Opranuzanuss ¥ TOPSAOK JEATEIBHOCTH CYAOB IPU OCYIIECTBICHHH
IIPaBOCYMsI OCHOBBIBAKOTCS HA CIEAYIOIIMX PUHIIMAIIAX.

1. 3akonnocth (c1.37 Koncturynuu PK) mpencraBiser coboii ctporoe u
0€3yCJI0BHOE HCIOJIHEHUE U coOmtofeHrne KOHCTUTYIIMN U COOTBETCTBYIOIIUX €M
3aKOHOB M MHBIX HOPMATHBHBIX aKTOB TIPaXXJaHAMH, JOJDKHOCTHBIMH H
IOpUIMYECKUMU JiunaMu. B cdepe mnpaBocyauss 3TOT NPUHLMII O3HAYAET:
IPABOCY/INE OCYUIECTBISIOT TOJIBKO CyJbl, OOpa30BaHHBIE M HAJCJICHHBIC
[OJIHOMOYHSIMU B NOPSAJKE, NPETYCMOTPEHHOM 3aKOHOM; CYJIbH IIPU OTHPABJICHUU
OPaBOCY/Ms HE3aBUCHMbl W TMOMYHMHSIOTCA TOJAbKO KOHCTUTYIIMM W 3aKOHaM;
paBUIbHOE MPUMEHEHHE MATEPUAIBHOIO U MPOLECCYATBHOIO 3aKOHOIATEIbCTBA
npu cyeOHOM pa30HpaTenbCTBE BCEX JIET; MOPSA0K MPOU3BOJACTBA MO CyAeOHBIM
JieiaM yCTaHOBJIEH TOJIBKO 3aKkoHaMu PecryOnuku.

B 1.2 cr.4 Kouctutyuuu PK 3akpemsieHo mojokeHHe O TOM, 4YTO
KoHcTuTyuss UMeeT BBICUIYIO IOPUIMYECKYIO CHIIy W IPSIMOE ACHCTBUE HA BCEU
Tepputopun PecnyOnuku. B cBA3M ¢ 3TMM OJHOM M3 IJaBHBIX 3a1ay CyAOB
SBIIIETCSL HE TOJBKO coOmoneHne KoHectuTynuu, HO U obecrieueHue ee MmpsiMmoro
JNEUCTBHAA. A 3TO O3HA4aeT, 4YTO B CIydae HECOOTBETCTBUS 3aKOHA WIH
IIO/I3aKOHHOTO akTa KOHCTUTYyMU WM OTCYTCTBUSL B HUX HOPM, COACPKALIUXCS B
KoHcTutynuu, cyn TO/KeH NpUMEHATh KOHCTUTYIMIO B Ka4eCTBE akTa MPsSMOIo
JEHCTBUS, MOCKOJIbKY KOHCTHTYLMOHHBIE HOPMBI O0JIaJalOT BEPXOBEHCTBOM Haj
3aKOHAMM M HHBIMA HOPMATHBHBIMHM akTamu. Hanpumep, oTcyTcTBUE B
nercreyronieM  YIIK  HOpMBI, mnpenocTaBisIOIIEd apecTOBAaHHOMY  IIpaBa
o0XaJlloBaHUSI B CyJ apecTa M COACpXNaHHsS ero IMOJ CTpaxeil, He sBIAETCA
OCHOBaHHUEM JIJIs1 OTKa3a CYyJJOM PacCMOTPETh Takylo kanody. B atom ciygae cyn,
pykoBoAcTBysch 1.2 ¢T.4 u 1.2 ¢1.16 Konctutyuuu PK, 06s3an ee paccMoTpeTs.

OcyuiecTBieHrne TMPHUHIMNA 3aKOHHOCTH OOECTIEYMBAETCSl yCTaHOBJICHHOMN
3aKOHHOM CHCTEMOW rapaHTHH ero MOJIOKEHHH (HampuMep, MpaBo 00KaTOBaHHUS
CyleOHBIX IIOCTAHOBJIEHHMH cCyAa 1O MOTHMBAaM HX HE3aKOHHOCTH U
HEO0OOCHOBAHHOCTH; CYZEOHBIN HaA30p; 00s3aTesibHAas OTMEHA pPELIEHUil cyla B
CITy4asiX HapyIICHUs] HOPM MaTepHaIbHOTO U MPOLECCYaTbHOTO 3aKOHOB U T.]I.).

2. OcyuiecTBJ/IeHHEe MPABOCYAUA TOJAbKO CYJIOMYETKO OMPEIESICHO B CT.75
Konctutynuun PK «lIpaBocynme B Pecnybuimke KazaxcraH ocyiiecTBisieTcs
TOJIbKO cynom». B PecnyOnuke AEMCTBYIOT Cybl, MEpPEYeHb KOTOPBIX CTPOIO
npenycmorpern Koncturynmei (c1.75) m manaeiM Ykazom (ct.2). I[IpaBocyaue
SABIIIETCS OCHOBHOM (POPMOI1 OCYIIECTBICHUS CYA€0HOM BIACTH U OCYIIECTBISETCS
CHEU(PUIECKHM CIOCOOOM MyTEM PAcCMOTPEHHsI W paspelieHus B CyAeOHBIX
3aCEIaHMAX YTOJOBHBIX, TPAXKJIAHCKMX M HMHBIX JI€J1 B MOPSAJIKE YrOJOBHOIO,
TPaXXAaHCKOTO U MHBIX, YCTAHOBJIEHHBIX 3aKOHOM, (hOpM CyIOTPOM3BOCTBA.

[IpyHUIMIT OCYHIECTBIEHUS NPABOCYIAUs TOJIBKO CYAOM HMEET OIPOMHOE
MOJUTUKO-TIPABOBOE 3HAa4YeHWe. 1) HUKakue Jpyrue TrocynapCTBEHHBIC U
OOLIECTBEHHbIE OpraHbl HE MOIYT paccMarpuBaThb M pa3peliaTh I'Pa)JIaHCKHE,
YIOJOBHBIC M WHbBIC JIeNla, OTHECCHHBbIC K FOPUCAWKIUH CYIOB; 2) JocyaeOHas
IIOATOTOBKA I'PAXKIAHCKUX W MHBIX JEJ, JO3HAHUE U IPEIBAPUTEIILHOE CIICICTBUE
HE SIBISIFOTCSL TPAaBOCYAMEM; 3) TOJIBKO CYJl BIIPaBe MPU3HATH JIUIIO0 BUHOBHBIM HITH
HEBUHOBHBIM B COBEpPIUIECHUM IIPECTYIUICHHUS M BBIHECTH B JTOW CBS3HU




OOBUHUTENBHBIA WM ONPaBAATENbHBIA TPUTOBOPHI, MPUHATH pEHICHUE IO
paccMaTpuBaeMOMY HCKY; 4)BCTyNMBIIME B 3aKOHHYHO CHIY CyJIeOHBIC
MOCTAHOBJICHUSI TIOJUIEKAT 00s3aTEILHOMY HCIIOJIHEHHIO Ha BCEH TEppUTOPUU
PecnyOnnku BceMu rpakaaHaMH, JTOJDKHOCTHBIMH U IOPHIUYCCKUMU JIMIIAMU; 5)
CylieOHbIE MOCTAaHOBJICHUS Cy/a MOTYT ObITb OTMEHEHBI WU HW3MEHEHBI TOJIBKO
BBILIECTOSIIAM CYJIOM U TOJBKO B MOPSJIKE, YCTAHOBICHHOM 3aKOHOM; 6) TOJBKO
Cyll UMEET MCKJIIOYUTENIbHOE MPaBo Mo CyAcOHBIM JleJlaM Ha3HAauaTh HaKa3aHUE U
WHBIE MEPbI TOCYAAPCTBEHHOTO MPUHYKICHHUS.

3. He3aBucumocTh cyieidi m moguumHeHue HMX Toabko KoHcTutynmuu
3aKkoHy npeaycMoTpeHbsl cT.// Konctutyuuun PK u o3Hawaer, 4TO cCyabs
paccMaTpUBaeT W pa3peniaeT CyaeOHbIEe JieJa CaMOCTOSTENIbHO, PYKOBOJICTBYSChH
ToabkO KOHCTUTYIIMENH M 3aKOHOM B YCJIOBHUSX, HCKJIIOYAIOIIUX IMOCTOPOHHEE
BO3/ICIICTBUE HA HEro M BMEIIATEIbCTBO B JEATEIBHOCTh MO OTIPABICHUIO
IPaBOCYAUSL.

HeszaBucuMoCTh Cyneil M MOJYMHEHHE HMX TOJBKO 3aKOHY TapaHTUPYETCS
pSAZIOM  TPEAYCMOTPEHHBIX  3akoHOM  mosiokenuit  (cr.40), a  Takke
CaMOCTOSITEJIbHBIM MECTOM Cy/Ia B CHCTEME OPTaHOB roCyIapcTBEHHOU BiacTu (1.2
cT.1), HeMPUKOCHOBEHHOCTHIO cyei (cT.41), nenoauru3aiueit cyaos (.2 cT.42).

4. HecmensieMocthb cyaeii. B coorBerctBun co ct.79 KoHCTUTYLIMU CYyJbI B
PecniyOnuike cocTosT U3  MOCTOSIHHBIX — cyled. BmepBole B ucropuu
3akoHOAaTenbcTBAa  KaszaxcraHa  3akoHoAaTedb  OTOIIET  OT  OBIBIIETrO
TPaJAWIIMOHHBIM B COBETCKOM TIpaBe MPHUHITUIIA N30paHus CyAei Ha OMpeIeICHHBIN
CPOK U TMepeliesl K MNPUHIUIY HUX HECMEHSEMOCTH, T.€. HEOTPaHUUYECHHOCTU
MIOJTHOMOYHH KaKUM-TTHOO CPOKOM.

HecMensieMoCTh CyJiel 03HA4YaeT, YTO MOCJIE HAACIECHUS UX MOJHOMOYHSIMHU
B _YCTAHOBJICHHOM 3aKOHOM TIOPSJAKE OHU HE MOTYT OBITh OCBOOOXKIEHBI OT
JOJDKHOCTH 32 WCKJIKOYEHHWEM CIYy4YaeB M B NOPSIAKE, NPSIMO MPEITYCMOTPEHHBIX
TOJIbKO 3aKOHOM (cT.cT.47, 71);0HM HE MOIYT HOJUICKATh MEPEBOJY HA JAPYIYIO
JOJDKHOCTD WM JAPYToW ¢yl 6e3 ux coryacus (cT.48); ux moJHOMOYHUS MOTYT OBITh
IIPUOCTAHOBJICHbI HE MHAYE KAaK M0 OCHOBAHUSM M B MOPSJIKE, YCTAHOBJIECHHBIM
3akoHOM (cT.46).

3aKOHOM TMpeAycCMOTpeHa ocolasi mpoleaypa OCBOOOXKIEHUS CYyIbU OT
JOJKHOCTH.

HenpukocHoBenHocth cyaeir (m/m 2 cr.79 Koncrutynuu, sBisercs
BaXKHEHIIEH TrapaHTUEll HE3aBUCUMOCTH CyAell M HEOOXOAMMBIM YCIOBHUEM
MpPEIOTBpAIICHUEM KaKOTO-THOO0 Ha HHUX BO3JACHCTBUS TMPU OMPABICHUH HMU
npaBocyausa. HempuKOCHOBEHHOCTh PACHPOCTPAHSETCS HA CyJleld BCEX CYIOB HE
TOJBKO MPU HEMOCPEICTBEHHOM OTHpPAaBICHWM MMM MPaBOCYAMS, HO U BHE MX
CyxkeO0HOM JnedarenbHOCTH. OJHAKO 3TO HE O3HAYaeT YTO CYJbid OCTaHETCS
Oe3HaKa3aHHbIM B CJIy4yae COBEpLIECHUS MM [OPOYAIIero JIOJBKHOCTh CYAbH
MOCTYIKA. 3aKOH MpelyCMaTPUBAET JIUIIb 0COOYIO MPOLIeAypy MPUBICYEHUS €T0 K
OTBETCTBCHHOCTH (JIUCIUILIMHAPHOM, YTOJIOBHOM).

5. Ilpesymnuusi HEBMHOBHOCTH M TMpPaBo0 OOBHHAEMOI0 Ha
3alUTYSBIIOTCS OCHOBOMOJIArAKOIIUMU NPUHLUATIAMUA YTOJIOBHOTO
CYJIONIPOU3BOJICTBA M 3akpemeHbl B cT.//  Kouctutymmun  PK,




OpeyCMAaTPUBAIONIEH, YTO JIMIIO CYMTAETCS HEBUHOBHBIM B COBEPIICHUU
OPECTYIUICHHs, MOKa ero BUHOBHOCTb HEe OyJeT mnpu3HaHa BCTYNMBIIUM B
3aKOHHYIO CHJIY IPUTOBOPOM CYJIa.

[TpuHIMN Tpe3yMnuUUM HEBUHOBHOCTU XapaKTEpU3YeTCs CIEIyIOIUMU
OIIPEEISIOIMIMMHE €T0 COJIep)KaHNe MOJOXKEHUAMU: 1) Ui mpu3HaHUS rpaXkIaHWHA
BUHOBHBIM B COBEpIICHUU MPECTYIUICHUS HEOOXOIUMO JI0Ka3aTh €ro BHUHY
HECOMHEHHO W C WCYEpNbIBAIOIICH IONHOTOW; 2) OOBMHSEMBI He 00s3aH
JI0Ka3bIBaTh CBOIO HEBMHOBHOCTb, OOS3aHHOCTh JOKa3blBaThb OOBUHEHHE
BO3JIaracTcsi Ha OOBHMHHMTENs; 3) BHHA JOJDKHA OBITH JOKa3aHa TOJbKO B
NPEIyCMOTPEHHOM 3aKOHOM Mopsiake; 4) moOble COMHEHHSI B BHHOBHOCTH JIMIIA,
€Clii HUCYepNaHbl BCE BO3MOXHOCTH HUX YCTPAaHUTh, TOJKYIOTCS B TIOJIB3Y
o0BHHSEMOTo (MOJACYIUMOro); 5) U0 HE MOXKET OBITh OCYKIECHO TOJBKO Ha
OCHOBE €ro COOCTBEHHOTO NMPHU3HAHUS B COBEPIICHUU MPECTYyIUICHHS; 6) Mpu3HaTh
JHII0 BUHOBHBIM B COBEPUICHWH NPECTYIUIEHUS MOXKET TOJILKO CyZ B 0COOOM
IPOLIECCYAILHOM aKTe - IPUTOBOPE; 7) JIUIIO MPU3HASTCS BUHOBHBIM TOJIBKO TTOCIIE
BCTYIUICHHUS IPUTOBOPA B 3aKOHHYIO CHITY.

C naHHBIM TIPUHIMIIOM HEPa3pbIBHO CBS3aHO IPaBO OOBHHSEMOrOo Ha
3alIUTy, KOTOPOE IMpenoiaraeT ero mnpaBo 3HaTh, B YeM OH OOBUHSETCS, UMETh
3alIUTHUKAa Ha 1000 CcTaaMu CyAONpOM3BOJCTBA, JaBaTh OOBSICHEHHUS II0
NpeabsSIBICHHOMY  OOBHHEHHMIO, NPEACTABIATh  JOKa3aTelIbCTBA,  3aSBISATH
XOJATalCTBA, 3HAKOMHUTBCS C MOPOTOKOJAMH  CJIEACTBEHHBIX  JICWCTBUH,
NPOM3BEIEHHBIX C €ro y4yacTHEM, a IO OKOHYaHHWIO JO3HaHUS WU
IpeIBapUTEILHOTO CIEJACTBUS - CO BCEMH MaTepuajamMH Jejia, 00KajJoBaThb
pelieHuss U ACUCTBUA CyJAa, a TaKXkKe JIPYTuX JHI], YYacTBYIOLIUX B JieJ€ U T.A.
(cT.22 VIIK). Ha cya, opranbl mpenBapuTEIbHOTO CIEACTBHS U JJO3HAHUS 3aKOHOM
BO3JI0’KEHA 00S13aHHOCTh O0ECHEeUnTh OOBHUHSEMOMY BO3MOKHOCTH 3alUINATHCS
YCTAHOBJICHHBIMH 3aKOHOM CpEACTBAMHU U CIIOCOOAMHU OT HPEIbSIBICHHOTO €My
OOBUHEHHS U 00ECTIEYUTh OXPAHY €ro JIMYHBIX U UMYIIECTBEHHBIX MIPAB.

BoiBoa: Takum o0pa3oM, MPUHIUIBI MPABOCYIMS - 3TO 3aKPEIJICHHbIE B
Konctutyuuu PK wu apyrux 3akoHax cTpaHbl OCHOBHBIC, PYKOBOJISIIHE
NOJIOKEeHU HauboJjiee OOLIero XapakTepa, BbIPaXKAIOIUEe JIeMOKPATUYECKYIO
CYLUIHOCTh TpaBOCYAUs, OOpasyloUIe €IUHYI0 CHCTEMY, OIpeIeIsIoure
OpraHu3alUI0 U JCSITEIbHOCTh CyNEOHBIX OPIraHOB, W CIyXKalllie BBITOJHEHUIO
3a7a4, CTOSIILIUX MEPE CyI0M.




3AK/IIOYEHHUE.

ITonBoast UTOr WM3JI0)KEHHOMY BBILIE MaTepHally CleIyeT KOHCTaTUPOBaTh
Ccleytolee:

1. Koncturyuuss Pecny6nuku Kazaxcrta, mpoBo3riamas CTpaTerudyecKon
1enblo (P OpMHUpPOBAHHME IPABOBOTO JEMOKPATUYECKOTO IOCYIAapCTBa Ha BBHICIIEM
3aKOHO/ATEJIbHOM YpPOBHE 3aKpenuja CHCTEMY U OpTraHM3allMOHHO-TIPABOBBIC
OCHOBBI cy1e0HOI1 BacTu B Pecmyonuke Ka3zaxcram.

B cootBerctBum co cr. 76 Koncrurynuu PK cyneOnas Bnacte neiicTByer
HE3aBUCHMO OT 3aKOHOAATEIbHOW U HCIOJHUTENIbHON BJIACTH, MOJUTHYECKHX
napTuid, WHBIX OOLIECTBEHHBIX OpraHm3auuidl. ToJMbKO He3aBHCHMas cyaeOHas
BJIACTh CIYXHUT TFapaHTOM TOTO, YTO JIO0OW Tpa)XTaHWH MOKET 3alIMIIATh CBOU
HapyILICHHbIE [IPaBa U 3aKOHHBIE NHTEPECH B KOMIIETEHTHOM U O€CIPUCTPACTHOM
CyJle IIpU IJIACHOM PacCMOTPEHUH JIENa.

2. Baxneimeit (QyHKIMed cyaeOHOM BIIACTH SIBJISIETCS OCYIIECTBIICHHE
IPABOCYIUSL. OcHOBHasg 1Liefb MpPaBOCYAMsT - OOECHEUUTh CIPABENTIMBOE
pa3zbupaTeabCTBO MO BCEM JI€1aM, OTHECEHHBIM K KOMIIETEHIIUU Cya.

OCHOBHBIE 33a4 IIPABOCY U

- CBOEBpPEMEHHOE, BCECTOPOHHEE, IOJIHOE T OOBEKTUBHOE pa3pelIeHHE
CyJaMU YTOJIOBHBIX, TPAKIAHCKUX, AAMUHUCTPATUBHBIX M UHBIX JEII.

- Peanu3zanus nmpaBa rpakaad v IOPUAMYECKUX JIUMI HA CyACOHYIO 3alIUTY.

- YKperuieHne 3aKOHHOCTH 1 TIPaBOIOPSAIKA.

- @opMHUPOBAaHHE YBAXKUTEIHHOIO OTHONIEHHS K TMpPaBy CO CTOPOHBI
CyOBEKTOB CYJOTPOU3BOICTBA.

- IlpenynpexneHve npaBOHAPYIICHUH IMyTeM MPABHJIBHOTO MPUMEHEHHS
MaTepUaIbHBIX U NIPOLECCYAIbHBIX 3aKOHOB.

3. Ha KOHCTUTYUMOHHOM YypOBHE NOJYYWJIH OTPA)KEHUE U OCHOBHBIE
HNPUHIMIBL ocyInecTBiIeHus npaocyaus.( ct. 77 )Ilo cBoeit mpupose u cymecTBy
IPUHLINIIBI IPABOCYAUS HAlleJIEHbl HA HEYKOCHUTENIbHYIO 3aIIUTY MpaBs, CBOOOA U
3aKOHHBIX NpaB dejgoBeka. OHU CIyKaT OCYLIECTBICHHUIO MOAJIUHHOIO
IPABOCYIUS.
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