AOMMERETPRTERIOE
{lydEn




Mporpamma MepmaHckoro obuecTsa No TEXHUYECKOMY coTpyaHuyecTBy (GTZ)
«Moppepxka npaBoBow u cyaebHon pedopmbl B cTpaHax LieHTpanbHoi Asuny

AODMVNHNCTPATUBHOE
[MPABO

yu4ebHbIA KypC

Moa peaaKkuuen AOKTOpa HPUAMYECKUX HAyK
P. A. MNMoaonpuropsbi

KHura usgarHa npu domHaHCOBOW Nopaepxke
2 FepmaHckoro obuecTeBa No TEXHUYECKOMY

coTpyaHuyecTtBy (GTZ)

AnmaTtbl * 2010



VK 342
BBK 67.401

A31
Pexomenoosano k uzoanuio Yuenvim cosemom
HUnemumyma sakonooamenscmea Pecnyonuxku Kazaxcman

T100 pedaxyueti dokmopa opuouyeckux Hayk P. A. ITooonpuzopwei

Peuensentni:
JIOKTOp IOpHIMYEcKUX Hayk, npodeccop FO.H.Cmapunos
JIOKTOp IOpUIHYecKuX Hayk, npodeccop B.H. Yeapos

ABTOpBI:

Iooonpuzopa P.A., 1. 10. H. - npeauciosue, ri1. 1,2; tin. 5 (§ 1,4,5).
Ilopoxoe E.B., k. 10. H. - 1. 4,6; 1. 5 (§ 2,3).
Kamkanoaesa A.E., x. 10. H. - 111. 8,9.

Xapmeuz M., noxTop npasa - ri. 3.

T'abbacos A.b., k. 10. H. - T11. 7 (coBMecTHO ¢ AmeTuctoBoii 0.3.).
Amemucmosa 0.3. - ri. 7 (coBmectHo ¢ ['ab6acobiM A.B.)
Mamonmos H.H. - ti1. 10 (§ 1-5).

Jenne H.H., noxrop npasa - ri1. 10 (§ 6).

Cmapunos IO.H., 1. 10. H. - BCTYIUTEIbHAS CTaThs

A31 AaMuHHCTPaTHBHOE NPaBo: y4eOHbIi Kype/noa pea. P.Allogonpuropsr. -
Aamarsi: Hasnorossrii sxcnept, 2010. - 368 c.

ISBN 9965-9154-1-5

B KHure OCBeIArOTCS OCHOBHBIE HHCTHTYThI aIMUHHCTPATHBHOTO HPaBa, TIOKA3bIBAFOTCS
COBpEMEHHbIE MPOOIIEMbI a[MUHICTPATHBHOIO 3aKOHOATEILCTBA, 0003HAYAIOTCS HAIIPABJIe-
HUS PA3BUTHSI OJIHOM U3 MyOIMYHBIX OTpacieii mpaBa. 3akoHoaTenbcTBo PecyOmku Kazax-
CTaH IIPUBE/ICHO B KHUIE 110 cOCTOsIHUIO Ha | siHBaps 2010 r.

JlaHHbII y4eOHbIH Kype SBISETCS Pe3y/IbTaToM HHTETPALK MEXK/TyHAPOIHBIX HAYYHbBIX CBSI-
3€i, YTO 03BOJIIO OOOOLIUTE HE TOJIBKO OTEUECTBEHHYIO IIPAKTHKY PELICHHS aIMUHUCTPATHBHO-
TIPABOBBIX MPOOTIEM, HO U IPUMEHNTB TOJIO)KUTENBHBI 3apyOe/KHBII OTIBIT.

TTy6mikamms puaancupoanach DeiepanbHBIM HPaBUTEILCTBOM I epMaHIy depe3 oOie-
crBo «Deutsche Gesellschaft fur Technische Zusammenarbeit (GTZ) GmbH».

W3nanve npenHasHadeHo a1 periofiaBaTesiel, CTy/ICHTOB By30B, HAY4HBIX COTPY/IHHUKOB,

a TAKKe JUIs IPAKTUYECKUX PAOOTHUKOB U BCEX TEX, KTO MHTEPECYETCs POOIEMaMU aiMH-
HHCTPaTUBHOTO TIPaBa.

VIIK 342
BBK 67.401

O Deutsche Gesellschaft fur Technische
Zusammenarbeit (GTZ) GmbH, 2010

ISBN 9965-9154-1-5 © ("l)'{gg})) &%a&gé?fb%akcnepm,



OrNABNEHUE

BCTYMUTENBbHAA CTATbA
CoBpemeHHOe afgMMHUCTPaTMBHOE MpaBo:
OCHOBHbIE MHCTUTYTblI M HaNpaBfieHUsA COBEPLIEHCTBOBaHUA .

NPEOUCINOBUE ..

FNABA 1.
BeefieHne B afAMUHUCTPATUBHOC MPABO.....................ooiiiiii

§ 1. OnpegeneHve agMUHUCTPATVMBHOTO Npasa
§ 2. WcnonnutenbHasi BNactb
B CUCTEMe Tpex BeTBEeW roCYAapCTBEHHOW BMACTU...............................
§ 3. Oranbl B UCTOpUM agMUHUCTPATUBHOTO Npaka
§ 4. PasButMe agMUHUCTPATMBHOrO npaea
Pecny6nuku KasaxCTaH. ...

§ 5.  AOMUHWUCTpaTUBHOE MpaBo B 3apyBeXHbIX CTpaHax
§ 6. Pedopmbl agMUHUCTPATUBHOIO MpaBa.............

MABA 2.
AOMUHMCTPaTUBHOE MpaBoO kak oTpacnb ny6rMyHoro npasa .
§ 1. AQMUHWCTpaTVBHOE NPaBo: NpeaMmeT, MeTos, cucTema
§ 2. AOMUHWCTpaTMBHOE MpaBo kak Nybnu4HO-NpaBoBasi OTpacsib.
ALMUHMCTPaTUBHOE NPaBo W Apyr1e oTpacnv rnpaea
§ 3. AQMMHUCTPATMBHO-NPaBOBbLIE HOPMbI 1 OTHOLLEHUS

§ 4. OpraHuzaunoHHoe (BHYTpeHHee)
1 BHELLHee aIMUHUCTPaTUBHOE TIpaBO

MABA 3.

OCHOBHBIE npUHUMNBI aAMUHUCTPATUBHOIO NpaBa..........................................

§ 1. BEPXOBEHCTBO 3AKOHA .................coooiii oo

§ 2. VickniounTtenbHas KOMNETEHLMS 3aKkoHa
§ 3. [enernpoBaHune yHKUWIA 1 NONHOMOYUIA Ha COBEPLLEHNE AENCTBWIA

.20

23
23

.25

28

49

.52

59



Ornasnexve

§ 4. TMpaBoBast ONPEeAENEHHOCTb. ... BT
§ 5. [106pOoCcOBECTHOCTL ... ....68
§ 6. CopaamepHoCTb.. .. .69
§ 7. TogunHeHue, 71
§ 8. PopmanbHOCTb AENCTBUM ........................... .73
§ 9. lMpaeo Ha y4acTtve. 74
§ 10. CynebHas 3awmTa npasa 75
§ 11. OTBETCTBEHHOCTb rocydapcTaa 79
TABA 4.
MCTOYHMKM aMUHUCTPATUBHOIO npaBsa 81
§ 1. KoHcTuTyums, 3akoHbl, ykasbl MNpeaungeHTa,
noctaHoBneHvst MNpaBUTensCTBa U UHble NoA3aKoHHbIE
HOpMaTVBHbIE MpPaBOBblE aKThbl........ TR .81
§ 2. Obwwe Havana (MPUHLMMBI) aMUHUCTPATMBHOTO Npasa
1 cynebHble aKTbl. . i.......88
§ 3. Vepapxus UCTOYHWKOB Mpaea. l‘lpﬂmoe neicTeme KOHCTVITyL[,I/IVI . .94
§ 4. MexayHapOoaHO-NPaBOBbIE AOTOBOPbL ..o 97
MABA 5.
Cy6bekTbl agMUHUCTPATUBHOTO NpaBa. . P 101
§ 1. ToHsTe 1 BUALl CyObEKTOB aaAMMHUCTPATUBHOMO MpaBa ................... 101
§ 2. paxpgaHe - MHaMBMAYyarbHble CyObeKTbl agMUMHUCTPATUBHOIO npaga ... 102
§ 3. OpraHusauum - KonnekTMBHble CyObEKTbl aAMUHUCTPATUBHOMO npaea ... 122
§ 4. OpraHbl UCMOMNHUTENBHOW BMacTu
1 VHble OpraHbl roCyAapCTBEHHON agMUHUCTpaLmn
KaK CyObeKTbl aAMUHUCTPATUBHOTO MPABA...................co.cooiei. 127
§ 5. locymapctBeHHble cnyxawme ... 139
I'TIABA 6.
dopMbl ynpaBrieHYeCKUX AeNCTBUMN 153
§ 1. ToHsTve 1 BuOBl opM ynpaBrneHYeckX AeNCTBUN 153
§ 2. AOMMHUCTPATVBHO-NPABOBbIE aKThI
VHAVBUOYanbHOMo NPYMEHeHNs: 156
§ 3. lMNoasakoHHble HOPMATUBHbIE aAMUHUCTPATUBHO-MPABOBbLIE aKTbI 184
§4. AOMUHUCTPATMBHBINA [OTOBOP. 192
§ 5. CoeplLeH1e 1pUaNHECKN 3HAUMMbIX OEVCTBUIA 200
§ 6. HenpaBoBble chopMbl ynpaBneH4eckux Ae/cTBMI1 205
§ 7. YacTtHonpaBoBas AesITENbHOCTb
aAMUHUCTPATUBHBIX OPraHoB 208



OrnaBnexHne

IMABA 7.

ALMMHUCTPaTMBHbIE NpoLeaypbl
§ 1.
§ 2.
§ 3.
§ 4.

MoHATVe agMUHUCTPATUBHBLIX MpoLeayp.
CTaguv agMUHUCTPATVBHBIX Npoueayp.
Buabl aAMUHUCTPATUBHBIX MpoLieayp.

MPUHLMMBI 8AMWHUCTPATUBHBIX MPOLEAYP. ... oo

[TIABA 8.
AAQMWHMCTPaTMBHOE NPUHYXOEHUE.

§1.
§ 2.
§3.

MoHsTHe n ocobeHHoCTM AAMUHNCTPATUBHOIO NMPUHYXOEHUA
Mepbl aAMUHUCTPATUBHOIO npeaynpexageHna U npecevyeHns
Aﬂ,MI/IHI/ICTpaTI/IBHO-I'IpaBOBbIe PeXnUMbL

MABA 9.
OTBETCTBEHHOCTb B aMUHUCTPAaTUBHOM MNpase..

§1.

§ 2.
§ 3.
§ 4.
§ 5.

MoHsaTWe, ocobeHHOCTM 1 HOPMaTMBHO-NPaBOBbIE OCHOBbLI
a,EI,MVIHVICTpaTVIBHOVI OTBETCTBEHHOCTU

214
214

..231

250
262

271
271

..273

280

..288

288

OcHoBaHve aoMVHUCTPaTMBHON OTBETCTBEHHOCTU
Mepbl AOMUHUCTPATUBHOIO B3bICKaHWUA ...........................................

MpouasoacTo No Aenam 06 agMUHUCTPATUBHBLIX MPaBOHAPYLUEHUS. ...

OvicuynnuHapHas v matepuarbHas OTBETCTBEHHOCTb
Mo aAMWHUCTPATUBHOMY MPABY. ...

MABA 10.
AAMUHMCTPATUBHLIV npouecc. AGMUHUCTPATUBHAA OCTULMNA

§1.

§2.
§3.
§ 4.

§ 5.

§ 6.

Cnvcok nuTepatypbl ...

AOMWHUCTPATUBHBIA MPOLECC KaK UHCTUTYT
aAMVHUCTPATUBHOIO MNpaBa. .

AOMUHUCTPATUBHAS OCTULMS. ...
AOMVHUCTPATUBHBIN UCK ..

Buapl vckoB 1 npeanockInku npaaa Ha npepn;nsneHme
aAMWHNCTPaTMBHOTO MCKa. .

OcobeHHOCTM paccMOTPeHUs Aen Mo cropam,
BO3HWKLLMM 13 NYBNNYHBLIX NPaBOOTHOLLEHNI,

no Hopmam ["paxxaaHCKOro MpoLieccyanbHoro Kogekca
Pecnybnukm KasaxcrtaH

.29
..296

302

..308

310

310
315

.320

..328

333

CynebHbIin NpoLecc No agMUHUCTPATUBHO-NPABOBLIM Cropam:
HEMELKUI OMbIT.




BCTYMUTEJIbHAA CTATbA

CoBpeMeHHOEe agMWUHUCTPaTUBHOE NpaBo:
OCHOBHbI€ MHCTUTYTbl U HanpaB/ieHUA coBeplUeHCTBOBaHNA

0BPEMEHHOE aMUHUCTPATMBHOE NPAaBO HaMpaBIieHo Ha Co3aaHue NPaBoBbIX
CI'IOpﬂ,ElKOB 1 npoLeayp NocTpoeHus U pyHKLMOHUPOBaHUSI CUCTEMbI FOCyAap-
CTBEHHOTO YnpaBrieHWsl, AeSTENbHOCTU UCMOSHUTENBHBIX OpraHoB rocyAapCTBEH-
HOW BRacTU, rOCyAapCTBEHHbIX M MyHULMNANbHbIX CryXawmx. AGMUHUCTPaTUBHOE
npaBo co3faeTcs U pas3svBaeTcs Ans POPMUPOBaHUS AEMOKPATUHECKUX PEXMMOB
NpaBoOBOro OGecneyveHust Hagnexaiyero nybrnmM4yHoro yrpasrieHusi. TEPMUH «Haf-
nexallee ynpasneHue» Unu «xopollee ynpasneHne» oveHb MOonynsipeH, K npume-
py, BO MHOMMX €BpOMENCKMX cTpaHax. bornee Toro, oH 3akpennsieTcs B NpaBoOBbIX
akTax. Tak, ct. 41 Xaprum Esponesickoro Cor3a 06 ocHoBHbIX npasax (2000) Tak
1 HasbiBaeTcsa «[paBo Ha xopollee ynpaeneHue» («right to good administration»).
To ecTb Kaxpgoe NuLO MMeeT NpaBo Ha TO, YTOObI ero Aeno 6bino paccMOTPeHO
YMOIHOMOYEHHBIM OPraHoOM WMW YYpexaeHUem Mpu HempeMeHHOM cobnioaeHun
NpUHUMNa BHENapTUIHOCTY, [ENO [OMMKHO paccmaTpuBaTbCs CnpaBeaiMBo U B
YCTaHOBIEHHbIE CPOKWU. Kaxpoe nuuo umeeT npaBo 6biTb BbICAYLUAHHLIM, Npe-
XOE YeM B OTHOLUEHWW JaHHOro nuua Gyaet npuUMeHeHa MHAMBUAyanbHasi Mepa
NPUHYXAEHUS UNK Takasi Mepa, KoTopasi yXyAlaeT ero nornoxeHve. Bece aTo o3Ha-
YaeT Takke 00513aHHOCTb AOHKHOCTHBIX NUL, FOCYAapCTBEHHOTO ynpaBneHus obo-
CHOBbIBaTh CBOU PeLleHns U AeiACTBUsi. Takum o0b6pa3om, «xopolluee yrnpaBrieHne»
B cTpaHax EBponevickoro Cot3a co3pgaetcsi U 0b6ecneyumBaeTcs OCHOBHbIMU MPUH-
ymnamu Kak camoro afAMUHUCTPATUBHOro npasa BooOLWe, Tak W npuHUMnamu
afAMUHUCTPAaTUBHBIX Npoyeayp B YacTHocTu. [lymaetcsi, yto M B KasaxcraHe, u
B Poccuun, 1 B Apyrux NOCTOBETCKMX rOCYAapCcTBax NpoBeaeHUe CroXHbIX rocyaap-
CTBEHHbIX pedhopM, NMpexae BCero, AOMKHO ONMPaTbCsl Ha 3TO NPUHUMNManbHoe
NonoXeHWe - NpaBo rpaxaaH Ha Xopoluee, Haanexaijee ynpasneHne. Pa3sutne
aAMUHUCTPATUBHOIO MpaBa AOMKHO BbiTb NoAYMHEHO obecneyeHuo chopMupoBa-
HUsA 3 DEKTUBHOIO NYGNUYHOro yrnpaBreHus.

CnoxvBlunecs B TedyeHue nocnefdHux 15 neT B He3aBUCHUMbIX rocyAapcTBax,
co3aaHHbIX Ha TeppuTopum GbiBiero CCCP, ocHOBHbIE topuanyeckue napameTpbl
aMWHWCTPATMBHOIO NpaBa MOXHO MPeACTaBUTb Kak CUCTEMY MPaBOBbIX HOPM,
KOTOpbl€:
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COBPEMEHHOE  8AMMHUCTDATUBHOE  [IPaBo

—_
=

perynupyioT OTHOLLEHUS B cchepe opraHu3aumm n pyHKLMOHUpOoBaHWs ny6nuny-

HOro ynpaBneHusi (rocyfapCTBEHHOro ynpaBneHusi, MecTHOro camoyrnpasne-

HUS UM MYHULMNAnbHOrO ynpasneHns) B obnactv AeiCTBUSI OPraHoB UCMOoS-

HWTENbHOW BNacTu (opraHusauus U cuctema ynpasreHusi, PopMbl U MeToAbl

OCYLLeCTBNEHNA yNpaBneH4Yeckux AEUCTBUI, cMCTEMA W CTPYKTypa OpraHoB

MCNOMHUTENbHOW BNacTu, UCNOMHEHVE aAMUHUCTPATUBHBIX PernameHToB);

2) onpepfensioT NOPSiAOK COBEPLUEHUS yNpaBrieHYeckux eNCTBUA U COOTBETCTBY-
IOLWKMX ynpaBrieHYeckux npoueayp (Hanpumep, NPUHATUE agMUHUCTPATUBHO-
NpaBoOBbIX aKTOB, 3aKMOYEHNe agMUHUCTPATUBHBIX JOrOBOPOB);

3) cosgatoT rapaHTum cyaebHOV NpaBOBON 3alUWTbl HU3NYECKUX UMK opuanye-
CKMX NUL, OT HE3aKOHHbIX PELUeHUi (HOPMATUBHbLIX NPaBOBbLIX aKTOB) W Ael-
cTBUiA (6e3neincTBmA) opraHoB rocygapCTBEHHOW BRacTW, OOMKHOCTHbIX N,
roCyAapCTBEHHbIX WAW MYHWUMNANbHBIX CRYXalux MNOCPeACTBOM agMuHU-
CTPaTUBHOIO Cy[ONMPOU3BOACTBA, OCYLECTBASIEMOro cyaamu obLiei topuc-
OVKUMK, apOUTPaxKHLIMU U BOEHHBIMU Cyfamu;

4) ycTaHaBnUBalOT MHOTOMUCIIEHHbIE 4MUHUCTPATUBHO-PaBOBbLIE PEXNMbI, 06e-
crneuvBalroLWme 0b6LYeCTBEHHbIV MOPSAOK U 0BLeCTBeHHY 6e30MacHOCTb,

5) onpenensoT BUALI aAMUHUCTPATUBHOIO MPUHYXAEHUS 3@ «OTpULUATENbHbIE»
pesynbTaTbhl ynpaBneHus (3a MpoTMBONPaBHOE ynpaBrieHue), HEWUCNONHEHne
UV HeHagnexallee UCNosHeHWe AOMKHOCTHLIX 0653aHHOCTEN, a Takxke ycTa-
HaBNMBAKT OTBETCTBEHHOCTb 32 COBEPLUEHME NPaBOHAPYLUEHWIA B Pa3NUYHbIX
obnactax ynpaBneHusi (OTBETCTBEHHOCTb OPraHOB yNpaBeHNsi, [OMKHOCTHBIX
NUL, TOCYAAPCTBEHHbIX M MyHULMMANbHbIX CRYXalluX; agMUHUCTpaTUBHAs OT-
BETCTBEHHOCTb (PU3NYECKUX W HOPUANYECKMX NULL);

6) obecneunBatoT npaea, CBOGOALI M 3aKOHHbIE WHTEPEChl Kak rpaxgaH, Tak u
IOPUANYECKUX NUL.

AAMVWHUCTPATUBHOE MPaBO Henb3si MPeACTaBUTb BHE NpeaenoB AencTBUs
aAMUHUCTPaTMBHOIO 3akoHoAaTenbcTBa. AAMWUHUCTPATMBHOE MPaBO Kak cucTe-
Ma agMWHUCTPATUBHO-NPABOBLIX HOPM OCHOBLIBAETCS Ha aAMUHUCTPATUBHOM
3aKoHoAaTenbcTBe, pernameHTUpyloWemM OTHOWeEHUs B obnactu ny6nmMyHoro
ynNpaBneHnsi pas3nuyHbIX OpPraHoB rocyAapcTBa M MECTHOro caMoynpaBneHus, a
Takke B chepe CoBepLUEHUS aMUHUCTPATUBHBIX AEACTBUN (NPUHATUA PELUEHU)
MO OTHOLLEHWIO K rpaxxaaHam, obLecTBeHHbIM 06 beanHEHNAM, opraHu3ayusm. 3a
COBEpLUEHHbIE MpaBOHAapYyLIEHUs B cdepe ynpaBneHWss U 3a HapylleHus ycTta-
HOBMEHHOrO MopsiAKka yrnpasfieHWs 3akoHOoA4aTenbCTBOM yCTaHaBnMBaeTCcst agmu-
HUCTpaTUBHas OTBETCTBEHHOCTb UMN NPUMEHSIIOTCS MHble Mepbl afMUHUCTPaTMB-
HOFO MPUHYXAEHWUS.

AAMWHUCTPATUBHOE NPaBO - 3TO NpaBOBasi OTPachb, KOTOpasi 40 HACTOSLLEro
BPEMEHMN JOIKHBIM 06pa3om He KoauduumpoBaHa. HopMbl aAMUHUCTPATUBHOIO
npaea cofepXxaTtcsi B MHOTOYUCIIEHHbIX 3aKOHOAATEMbHbLIX W WHBIX HOPMAaTUBHbIX
npaBoOBbIX akTax, W3faBaemblX roCyfapCTBEHHbIMW OpraHaMu WCMOMHUTENbHOW
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BerynurensHas crares

Bnactu (Ykasbl lNpe3aupeHTta, noctaHoBneHus lpaBuTenbCTBa, MpuKasbl MUHW-
CTEPCTB U HOPMATMBHbIE aKTbl WHbIX OPraHOB UCMOMHUTENBHOW BNacTu).

ALMUHUCTPATUBHOE NPaBO Y aAMUHUCTPATUBHOE 3aKOHOAATENbCTBO Ha Mpo-
TSXKEHUM nocneaHnx 15 net HaxoaaTcs B npouecce rny6okoro pechopMupoBaHus.
Monutuyeckue pelenus n pecopma aaMUHUCTPATUBHOIO 3aKOHOAATENbCTBA Mo-
3BOSIAOT rOBOPUTL O CTPEMIEHUN BbICLUMX LOSDKHOCTHBIX NUL, MOSIUTUKOB U 3a-
KoHoZaTernen pasHbix CTpaH obecneveHus Hagnexaiero ynpasnenus. Npeono-
neHue He3akoHHOro NyGAMYHOrO aaMUHUCTPUPOBAHUA OBYCNOBMEHO TEM, YTO BO
MHOIMX CTpaHax akTyanuavpyetcsi npobnema NMKBUAALWUU B CUCTEME NYGNNYHOro
YNpaBreHnsi BCETO JIULLHETO, T.e. HE3aKOHHOTO YNpaBneHusl, MPOU3BONLHOMO aj-
MWUHUCTPUPOBaHWS, (hOPMUPOBaHUS TPAHCNAPEeHTHOW agMUHUCTPaTUBHOW cuUCTe-
Mbl, B KOTOpPOI ByaeT rocnoAcTBOBaTh NPUHLMN pearnbHOro AocTyna K MHgopma-
LMK 0 AesTeNbHOCTM caMol UCTIONHUTeNbHOM BnacTu. Ecnu faxe nocmoTpeTs Ha
CIIOXUBLUMECH TEPMUHBI U MOHSTUS B YNPaBIIEHYECKOW NPaKTUKe, TO CTaHOBUT-
CSl ICHBIM, YTO OHM MO3BOMSAOT YBUAETb CYLIHOCTb Npobnembl U paspabaTbiBaTbh
HanpaeneHusi ee paspelueHusi. B nocTcoBeTckuMx rocyaapcTeax cranu 4acTto ro-
BOPUTL O HEOBXOAMMOCTU «GopbOLI C aAMUHUCTPATUBHLIMK Gapbepamu»; yny4-
WEHNA «aAMUHUCTPATUBHOTO UMMUIKa» rocyfapCTBEHHOro annaparta; npeoao-
NEeHUA «aaMUHUCTPATMBHOMO HUTMNM3May»; YCTAHOBMIEHUS «aAMUHUCTPATUBHOM
ACHOCTU» B pELUeHUM ynpaBneHveckux Aern; OpMUPOBaHWUS E€4uHOro afMuHM-
CTPaTMBHOro MpaBoBOro o/is'; NUKBUAAUUN «aAMUHUCTPATUBHBIX OWMNGOKY;
CO3AaHNS «aAMUHUCTPATMBHBLIX MAEANoB» U «aAMUHUCTPATUBHBIX CTaHAAPTOBY;
KQUeCTBEHHOMO YMyYlIeHNsi «aAMUHUCTPATUBHOTO HOPMOTBOPYECTBA»; MpOBe-
LEHUS «agMUHUCTPaTUBHOW peBuaum». Bce HacyliHee CTaHOBUTCH Takke maes
nepecMoTpa MpaKTWKU OCYLLECTBNEHUS rocy4apCTBEHHOrO KOHTPONS W Haj-
30pa, TO ecTb peyb MAET O CYLIEeCTBEHHOW AeMoKkpaTusauuu B AaHHOW cdepe
aMUHUCTPATUBHO-NPaBOBLIX OTHOLUEHUI.

B coBpeMeHHOM agMUHWUCTPATMBHOM MpaBoBeAeHUM paspabaTbiBaloTCs HO-
Bbl€ KOHLENUUM pasBUTUS U COBEPLUEHCTBOBAHMSI OOLLEro U 0COBEHHOrO agmu-
HUCTPATMBHOTO NpaBa. HekoTopble ero MHCTUTYTbI, UMes 0cobyio akTyanbHOCTb U
3HAYMMOCTb, MOMNYYMNU B NOCHeAHWE rodbl CTpeMUTENbHOE pa3suTue. MNpegmetom
TEOpPeTUYECKOro aHanmsa OTHOLUEeHUI B cdepe AeWCTBUS HOPM aAMWHWUCTPaTUB-
HOro npaBa BCE Yalle CTaHOBSATCS rMaBHble codepXaTerbHble XapakTepUCTUKU
aAMVHUCTPATUBHO-NPABOBOrO  PerynupoBaHusi. AAMUHUCTPATUMBHOE MpaBo  kak
ny6nunyHo-npaBoBasi cuctema opMupyeT M NoaaepxuBaeT (OyHKLUMOHUPOBaHUE
IOPUAMYECKOTO MeXaHM3Ma, CO3[AAHHOro AMNS OCYLUECTBIIEHUS WCMOMHUTENbHOM
BnacTun, obecneyeHus obLiecTBeHHON 6e3onacHoCTH, 3hPEKTUBHOCTM yNpaBneHus
rocyAapCTBEHHBIMU 1 0BLLeCTBEHHbIMK Aenamu, 3aluTel npae u ceobof Yernoseka
1 rpaxaaHuHa, YCTaHOBIIEHUS! PEXMMA 3aKOHHOCTU ynpaBneHYeckux 4enCcTBUN.

AOMUHUCTPATUBHOE NPaBO W3MEHSIETCSI MOA, BO3AEWCTBMEM MPOBOAUMbBIX BO
MHOTMX CTpaHax rpaBoBoOy, CcyAebHOW W agMuHUCTpaTuBHo pedopM. AAMUHU-
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Cosp ag P joe npaso

cTpaTuBHas pedopmMa 3apoXxaaeTcs Kak MHCTUTYT, NO3BONSIOLLMIA YKPENUTb OCHOBbI
3awmThl M obecneyeHus npas 1M cBO6GOZ YerioBeka W rpaxaaHuHa, NUKBUAUPOBATh
HeraTuBHbIE MPOSIBNEHWS OEATENbHOCTU CIYXallux OpraHoB MyGnuyHON BRacTw,
YCUIUTb KOHTPOMb 3a OesTENbHOCTbIO WCMOSHUTENbHBIX OPraHoB FOCyAapCTBeH-
Hoii Brnactu. CoBpeMeHHOe aMUHUCTPaTUBHOE MNpPaBO - NpaBO, OCHOBAaHHOE Ha
HenpemMeHHOM yyeTe 06LecTBeHHbIX (My6nuyHbIX) HTepecoB. OHO AOMKHO BbITb
npaBoMm, obecneyvBatoLLM 3T UHTEPECHI; JaHHas oTpacnb NpaBa NpegocTaBnseT
BO3MOXHOCTb [A5151 OCYLLEeCTBNEHUS NMpaB 1 cBOGOA YENOoBeKa W rpaxaaHunHa, LoCcTU-
XeHns «obLecTBeHHoro 6nara» (o6LecTBeHHOro 61arocoCTosHUS).

To, 4TO MpoucxoauT B HacTosiLLiee BPeMSI C HAayKOW M OTpacnbio agMUHUCTPa-
TUBHOTO NpaBa, CBSA3aHO C NPEOAONIEHNEM CIIOXMUBLUMXCA B NPOLUMOM Tpaauuuii,
OOKTPWH, TEOPWI, TOYEK 3PEHUs YYeHbIX-aAMUHUCTPaTUBUCTOB. [ymaeTcs, 4TO
NpoLEeCC KOPEHHOTO M3MEHEHUSI CUCTEMbI aAMUHUCTPATUBHO-NPABOBOrO PErynu-
poBaHus GyaeT OYeHb ANUTENbHBLIM, 3aBUCALLUM, FMaBHbLIM 06pa3oM, OT cTeneHu
pasBUTUS COOTBETCTBYHOLLErO afiMUHUCTPATUBHOIrO 3aKOHOAATENbCTBa, Hanuuus
nonesHbIX NPaBOBbIX AOKTPUH, NPABOBOW KyNbTypbl, TEMMNOB U NOTPEBGHOCTEN 3KO-
HOMMWYECKOro pPasBUTUS CTpaHbl, HamnpaBneHWn M TEMNOB MONUTUKO-NPABOBOro
cTpouTenbCTBa, 3PMEKTUBHOCTH U KavyecTBa NyOGNMYHOro ynpaBneHus.

Co3gaHue HoBOro (M, KOHEYHO, nydwero) «b6asuca» aaMUHUCTPATUBHOIO
npaBa npegnonaraet MNosiBIeHWE MHbIX TEOPETUYECKUX AOrM B AOKTPUHAINbHOM
OCMBbICNIEHUM NEPCMNEKTUB aAMUHUCTPATUBHO-NPABOBOIO pPerynupoBaHus. B csan
C 9TUM HYXHO (hopMMpoBaTb GasnCHble YCNOBUS ANS PasBUTUS afMUHUCTPaTMB-
Horo npaBa. O4YeBMAHO, YTO COBPEMEHHBLIM LiENsSIM 1 3agayam npaBoBoro rocyaap-
CTBa [OMKHbI COOTBETCTBOBaTb LEenu v 3agayuv nybnuyHoro ynpaenexusi. Hosas
CYLLHOCTb aAMWHUCTPATUBHOIO MpaBa COCTOWUT B TOM, YTO aAMUHUCTPATUBHOE
npaBo pernameHTUpyeT OTHOLLUEHUSI He TONbKO B cdhepax UCTMOSNHUTENBHON BRactu
1 ny6nuyHoro ynpasneHusi, Ho n B ccpepax cynebHoi n 3akoHoaaTenbHoW BnacTu.
OHO co3faeT npaBoBble CpefcTBa UX OpraHu3aumu, apdEKTUBHOTO (OYHKLUOHM-
poBaHUsi U HEOBXOAMMOro B3avMOKOHTPOMs. KOHTPOMbHbIE MONHOMOYMS, Hanpu-
mMep, cyaebHol BnacTu (cyger u cynooB), ycTaHaBnueawwme n obecnevmsatolime
pPEeXUM 3aKOHHOCTW OpraHusauuv W AesiTeNbHOCTU OpraHoB My6nuyHoro ynpae-
NEeHNs1 U UX AOMKHOCTHBIX MWL, OrpaHWuYuBaloLLMe MNPOU3BOSbHOE MPUMEHEHKE
NpaBoBbIX HOPM W UCMpaBASIOLLME OPUANYECKUE OIMGKM, NMPUMEHSIOTCSA C LEenblo
noadepxaHusi AeicTBUS, B LUMPOKOM CMbICre, NPUHUMNA pasfeneHus BnacTei
W COOTBETCTBUS afMWHUCTPATUBHOW MPaKTUKU MPU3HAHHbLIM CTaHZapTam coBpe-
MEHHOrO MPaBOBOro rocyfapcTBa.

HecMoTpsi Ha BbICOKWIA YpOBEHb TEOPETUYECKOro AOrMaTUYeCcKoro aHanusa v
ouYeBMAHbIE OOCTWXEHWUS aAMUHUCTPATUBHO-NPABOBOM Hayku B TeyeHue nocneg-
HUX AEeCcATW neT, aAMWHUCTPATUBHOE MPaBO B Pas3nMyYHbIX rocydapctBax OTCcTaeT
OT pearbHblX 3anpoOCOB rOCYAapCTBEHHO-NMPABOBOrO CTPOUTENbCTBA U OAHOBpE-
MEHHO He COOTBETCTBYET B MOJIHON Mepe M3BECTHbIM CcTaHgapTam W npuHyunam

9



BetrynurenbHaa  crates

COBPEMEHHOr0 1paBoBoOro rocyAapcrsa. Ana AOCTUXKEHUSI MOMHOrO0 COOTBETCTBUSA
HeobxoaMMo NpousBecTy pecopMy aaAMUHUCTPATUBHOIO 3aKoHOAATENLCTBA U pas-
paboTtaTtb HOBblE JOKTPUHBLI B chepe adMUHUCTPATUBHO-NPaBOBOIO PEryNMpPOBaHUs
C y4eToMm Lenew, 3aAa4 1 OCHOBHbLIX HanpaBneHuin agMUHUCTPATUBHON pedopMbl.

B cTpykType npaBoBo cucTeMbl TPaAULIMOHHO BbIAENAOTCA MHOTOYUCNEHHbIE
3MNEMEeHTbI, BbIMOMHSAOLLME OCHOBHbIE (DYHKLMWU BO3OENCTBUS NpaBoOBbIXx 06pa3o-
BaHWii, CPeAcTB, WHCTUTYTOB, HOPMAaTUBHbLIX YCTAHOBNEHWA Ha OO6LECTBEHHble
OTHOLIEHMSA. AAMUHUCTPATUBHOE NPaBO Kak oTpacnb ny6nvMyHoro npaea 3aHuma-
eT BaxKHellllee MeCTO B MPaBOBOM CUCTEME M NOCPEACTBOM CBOMX NOAOTPAcnen,
MHCTWUTYTOB W OTAENbHbIX HOPM paspeLlaeT 3ajayn, a Takke oCyLLecTBnseT QyHK-
LuKn, cnocobeTBytolme (HOPMUPOBAHUIO U KaYeCTBEHHOMY (DYHKLIMOHMPOBAHUIO
camoW NpaBoOBON CUCTEMbI.

Ecnu  B3rnsHYTb Ha  codepXaHue MpakTUYecKn BCEX  BaXKHEMLuX
aAMWUHUCTPATUBHO-NPABOBbLIX WHCTUTYTOB C MNO3WUMM CcTaHAapToB M Tpebosa-
HWIA COBPEMEHHOro NPaBOBOr0 rocyJapcTBa, MOXHO caenaTtb BblBOA O TOM, YTO
ny6nnYHble MHTEepecbl CTaHOBATCH ABWraTenem «lopuanMveckoro nporpecca» B
cthepe opraHvM3aumMm M OCyLecTBReHUs ny6nvMyHoOro ynpasneHus; nybnuyHble
WNHTEpeChbl CNOCOOHbI WM3MEHATb, COBEPLUEHCTBOBATb HE TOMbKO HOPMAaTWUBHYIO
OCHOBY peanu3aumu ynpaBneH4Yeckux AeWCTBUIA, HO U KOPPEeKTMpOBaTb, BOCCTa-
HaBnvBaTb 3aKOHHbIV NOPAAOK OCYLLECTBIEHNS TaknX AeNCTBUIA NOCPEACTBOM CO-
LpanbHO 3Ha4YUMbIX aAMUHUCTPATUBHO-NPABOBLIX PEXUMOB, aAMUHUCTPaTUBHbLIX
n cyfaebHbix npoueayp.

3HayeHne aAMUHUCTPATUBHOrO Npasa B NPaBOBON CUCTEME COBPEMEHHbBIX He-
3aBUCUMbIX FOCYAapCTB 3aKkMiyaeTcs B HAcCTosiee BpeMS B YCTAHOBMNEHUW HO-
BbIX NPaBOBbIX CPEACTB U UHCTPYMEHTOB, CNOCOGCTBYIOLNX BBEAEHWIO NPUHLMNA
N pexumma 3aKOHHOCTU He TONbKO B cdyepe WUCMOMHUTENbHOW BNacTu, HO U B 06-
nacTh OCYLEeCTBMNEHUS 3aKOHOTBOpYecTBa (NpaBoOTBOPYECTBa) W  Cy[ONpous-
BogcTea. Bo Bcex chepax agMMHUCTPaATUBHO-NPaABOBOrO PErynMpoBaHUsi MOXHO
0oBHapyXuTb perynupytoliee BO3AENCTBUE Ha MHOrOYUCNEHHbIE 3NIEMEHTbI npa-
BOBOW CUCTEMbI CO CTOPOHbl aAMUHUCTPATUBHO-NPABOBbLIX MHCTUTYTOB W HOPM.
B OGyaywiem akTMBHOCTb aAMWHWUCTPATUBHO-NPaABOBOrO perynuposaHuns byaer,
O4YEeBMAHO, BO3pacTaTb; PesynbTaToM aAMUHUCTPATUBHO-NPABOBbLIX 3JNIEMEHTOB
NpaBoOBOW CUCTEMbI CTaHET YKpenseHne nopsaka u pexvma 3akoHHOCTU B NpoBe-
OeHUn HeobXoAUMbIX MEPONPUSATUIA rOCYAapCTBEHHO-MPaBOBOro CTPOUTENbLCTBA.

[MpaBoBas cuctema COBPEMEHHbIX FOCYAAPCTB COAEPXKUT MPakTUYEeCcKn BeCb
WHCTPYMEHTapUiA  aAMUHUCTPATUBHO-NPABOBOrO PErynMpoBaHna: agMUHUCTpa-
TUBHOE MPaBO MOXHO paccMaTpuBaTb Kak MO3WTMBHO AEWCTBYKOLLEe NpaBo, Kak
cucTeMy agMUHUCTPATUBHOMO 3aKoHOAATENbCTBa; aAMWHUCTPATUBHOE MpaBo
yCTaHaBnNMBaeT CMCTEMY OpraHoB NybnuyHOW BRacT M NOPSiAOK MX AeATenbHo-
CTW; aAMWUHUCTPATUBHOE NPaBO pernameHTMpyeT MnpoLeccyanbHble OTHOLLEHUS,
Kak B ccpepe NMO3UTUBHOrO Ny6nMYHOro ynpasBneHusi, Tak U Npu OCYLLEeCTBIIEHWUN
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CoBpemeHHoe agMuHNcTpaTnBHoe npaeo

aAMUHUCTPATUBHO-HOPUCAUKLMOHHON [EeATENbHOCTU; aAMWHUCTPATUBHOE MpaBo

yCTaHaBnuMBaeT npaBoBble (POpMbl CyAeOHO-aAMUHUCTPATUBHOW 3aliuTbl Npas,

cB060/1, 3aKOHHbIX MHTEPECOB (PU3NYECKUX U IOPUONYECKMX NUL.

3HaveHne agMUHUCTPATUBHOrO npaea (kak, Bnpo4yem, u nobol nHol oTpac-
N npaBa) B NPaBOBOW CUCTEME CTpaHbl TakKe MOXHO MokasaTb, aHanuaupys
OCHOBHblE XapaKkTepHble 4YepTbl aAMWHWCTPATUBHO-MPABOBOro perynMpoBaHus
06LLEeCTBEHHbIX OTHOLIEHWA U pedopMUPOBaHME CUCTEMbI U CTPYKTYPbl agmu-
HUCTpaTuBHOro npasa. C 3TOW TOYKU 3pEHUS aAMUHUCTPATMBHOE MpaBo WUrpaet
BaXKHENLLYy ponb B:

* dopMupoBaHMN NPaBOBOI rocyAapCTBEHHOCTN BO BCeX CTpaHax, KoTopas, B
CBOIO 0o4epefb, AOKHA obecneuntb pexmm 3aKOHHOCTU U 0B6OCHOBAHHOCTU
ny6nNnYHOro ynpasneHns B CTPaHe;

* ycTaHoBfeHUn ny6nu4HO-NpaBoOBbIX CTAHAAPTOB OpraHM3auun U yHKLUOHU-
pPOBaHUS UCMONHUTENBLHOW BNacTy;

+ obecneveHun npas, cBoOOA, 3aKOHHbLIX MHTEPECOB (PU3NYECKUX U topuanye-
CKUX NnLy;

* YCTaHOBMEHUW aAMWHUCTPATUBHBLIX Mpouedyp OCyLeCTBNEeHUs ny6nuyHoro
ynpasneHus (rocyfapCTBEHHOro ynpaBfieHnss 1 MEeCTHOro camoynpasneHus);

* paspaboTke KOHLENUWUM 1 OCYLIEeCTBIEHUN aAMUHUCTPATUBHON pedopMbl;

* co3pgaHumn 3apdeKTUBHbIX cyaebHbIX npouedyp 3awuTbl npasB u csobog yveno-
BeKa W rpaxpaHuHa;

* obecneyeHnn obLLeCTBEHHOrO nopsigka n o6LecTBeHHON B6e3onacHocTy;

*  pasBUTUM agMWHUCTPATUBHO-AENUKTHOrO npasa.

HeobxoAnMO MOMHUTL, YTO B NPaBOBYK CUCTEMY COBPEMEHHOrO rocyaapcTaa
BXOAAT MexayHapoAHoe NpaBo, MeXAyHapoAHble AOroBopbl W cornalleHus, o6-
Lienpu3HaHHble HOpMbl W MpaBoBble MpUHUUMLL. Takum obpasom, agMUHUCTpa-
TMBHOE MPaBO «BbIHY>XAEHO» CYUTATLCA C MeXAyHapo4HO-NpaBOBLIMW CTaHAap-
Tamu n ycnosuamu. NMoaToMy OHO AOMKHO pasBMBAaTLCA U C ydyeTom TpeboBaHui
MeXayHapoAHbIX NPaBOBbIX UHCTUTYTOB, HA OCHOBE MPUHLMMNOB «WHTEPHAaLWOHa-
nu3auymmy» nNpaBoBbIX CUCTEM MUpa.

Cpean BaxHenWwnx akTopoB, N3MEHSIOLLNX COAEp)KaHNe U CTPYKTypy coBpe-
MEHHOT0 afMUHUCTPATUBHOrO NpaBa, MOXHO BbIAENUTb NPOBOAMMbIE BO MHOIMMX
CTpaHax aAgMUHUCTPaTUBHYIO W cy[ebHyto pegdopmbl. OCHOBHBIMU Lensmu wu
3ajayamum Takmx pedopm SBASKOTCA: NOBblleHne 3MPEKTUBHOCTU 1 ynyylleHne
rocyaapcTBEHHOro ynpaeneHus; obecneyeHne npas 1 cBob6oa YenoBeka U rpax-
[aHWHa, 3aKOHHbIX MHTEPECOB PUANYECKUX NMUL U MHAWBWUAYaNbHbLIX Npeanpu-
HUMaTenew; rapaHTUpoBaHUE rocyAapCTBEHHbIX MHTEPECcOB, MOBbILIEHWE OTBET-
CTBEHHOCTW TFOCYAApPCTBEHHbIX M MyHWLMMNAnbHbIX CRyXawux; ynpolieHve (unu
co3gaHue) Hagnexawmx agMMHUCTPaTUBHBIX NpoLieayp; NpPo3paYyHoCTb cyaebHom
N UCNOMHWUTENbHON BNAacTW; yCTAHOBNEHWE OTBETCTBEHHOCTM 3a NPUHWMaeMble
aAMUHUCTPATUBHbIE NPaBOBbIE akTbl UNW cyaebHble pelleHns; NoBbleHne maTe-
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pranbHoro 6rnarococTosHUA rocyAapCTBEHHbIX CryXalux u cyaein B pesynbrate
M3MEHEHWI 3aKoHoaTeNnbLCTBa aAMUHUCTPaTUBHAA U cyaebHas cuctembl npetep-
nenun CyLecTBEHHbIe U3MEHEHUS, XOTA Lenu 1 3agayv pedopm A0 HacTosLero
BPEMEHMN B NOMHON Mepe He AOCTUTHYTbI.

OueBMAHO, YTO rocyAapCTBEHHLIMU rapaHTUAMK 3hEeKTUBHOrO BNacTBOBaHMSA
SABNATCA cCamu afMUHUCTPaTUMBHas U cyaebHas cMCTeEMbI, KOTOPbIE B pe3ynbTa-
Te NoCcTosHHOro pedhopmupoBaHus ByayT 1 aanee BUAOU3IMEHSATLCS, NIIaHOMEPHO
pa3BuBaTbCs, TPEDYst pasyMHbIX AeACTBUIA 1 NpeobpasoBaHuii. Takum obpasom, cy-
nebHas 1 agMUHUCTpaTUBHANA BNACTW BNOMHE MOryT paccMaTpMBaTLCH Kak rapaHThbl
3almMTbl NpaB 1 cBoboA YenoBeka W rpaxxaaHuHa, 3aKOHHbIX UHTEPeCcoB, NPaBOBOWA
3aLUMTbl OT NPOU3BONA, HE3aKOHHBIX aAMWHUCTPATUBHbLIX AEACTBUIA UNN peLleHui
(6e3neiicTBMS) CO CTOPOHBI FOCYAAPCTBEHHOIO UMM MYHULMNANBLHOrO annapara.

K ocHOBHbIM Npobnemam COBPEMEHHOro rocyAapCTBEHHOro yrnpasneHns oT-
HocsTcs: Gonbluasi 3ablopoKPaTU3MPOBAHHOCTb U BbICOKUIA YPOBEHb KOPPYMNu-
POBaHHOCTU rOCYAApCTBEHHOro annapaTa; (YHKUWOHMPOBAHWE CUCTEMbI, He
MOTUBMPOBAHHON Ha NO3UTUBHBIO U3MEHEHWSA U Ha AMHAMWUYHOE pa3BUTKE; Ypes-
MepHOe agMUHWUCTPaTMBHOE [JaBfeHne Ha 3KOHOMMKY; HeobXxoAMMOCTb ONTUMMU-
3aumm OyHKUUA M M3MEHEHUSI CUCTEeMbl (PUHAHCUMPOBaHUS, KoTopas MoXeT obe-
cneuntb MoTuBaumio 3MMEKTUBHON AEATENBHOCTU WCMOSHUTENBHLIX OpPraHoB
rocyfapCTBEHHON BMacTU U CaMUX FOCYAapCTBEHHbIX W MyHULMNAMNbHBIX CryXa-
LMX; CO3JaHNE KOHKYPEHTHbIX YCMOBUIA ANSA NPUBMNEYEHNA Ha rocyAapCTBEHHYIO
cnyx06y nyywmx kagpos; MOBbILEHWE OTBETCTBEHHOCTM NepcoHana ynpasreHus
nepen obLIECTBOM; Ype3MepHas LieHTpanusayms rocyaapCTBEHHOrO ynpaBneHus.
Bce valle oTmevaeTcs BaXHOCTb U UCKMIOUUTENBHAA 3HAYMMOCTb aAMUHUCTpa-
TUBHBIX NpoLUeayp B Aene COBEPLUEHCTBOBAHWNA rOCYAapCTBEHHOrO ynpaBneHus.
MonyyaeTcs, YTO «3HaHWe rpaxpaaHamu 065S3aHHOCTEN YMHOBHMKa» U «HeoTBpa-
TUMOCTb OTBETCTBEHHOCTW» FOCYAapCTBEHHbIX CRyXalyux - BaxHelhlmne dakro-
pbl ynyyweHus nybnnyHoro agMUHUCTPUPOBAHKS.

OpHako camo no cebe BblABMXEHWE Ha3BaHHbIX Bbille Te3ncoB npobnem
ynpaBneH4Yeckor NpakTUKM He pelwmt. CKOMbKO CyLLecTBYeT rocyfapCTBEHHOe
ynpaBneHve n rocygapcrBeHHas cnyxba, CTONbKO M roBopsaT o HeobxoaumocTu
NOBLILEHUS UMW HEOTBPATUMOCTN OTBETCTBEHHOCTW rOCYAapCTBEHHOro annapa-
Ta. Ho pa3roBopbl 1 Aaxe HOpMaTUBHOE 3aKpenneHne Tako OTBETCTBEHHOCTU He
COMPOBOX/AATCA MNOBCEMECTHON OTBETCTBEHHOCTbLIO FOCYAapCTBEHHbIX ChyXa-
LUMX 32 MOArOTaBMUBAEMbIE U MPUHMMAaEMble pPeLLeHUsi, HencnonHeHne nnbo He-
Haanexalyee UCMOMIHEHNE CBOUX AOMKHOCTHLIX 06A3aHHOCTEN B MpaKTuUKe rocy-
AapcTBeHHOro ynpaeneHusi. CnegosaTtenbHO, MHCTUTYT OTBETCTBEHHOCTU NPOCTO
He AeVicTByeT M posib COBPEMEHHOIO aAMUHUCTPATUBHOrO Npaea BUAWUTCSA B CO3-
AaHuW peanbHbIX MEXaHN3MOB OTBETCTBEHHOCTU rOCYAaPCTBEHHBIX CIyXalluX.

BoobLye, coBeplleHCTBOBAHNE 3aKOHOAATENbCTBA O rOCYAapCTBEHHOW ChyX-
Oe aABnseTcs BaXHeNWNM 3nemMeHTOM aaMUHUCTpaTMBHON pedopmMbl. OCHOBHbIE
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HanpaBlieHWsl Takoro COBEPLUEHCTBOBAHWS BbIPAXalOTCs B CheAyloLiem: Cco-
KpalleHne SIBHO W3MNULLUHEN YWUCNEHHOCTM TFOCYAAPCTBEHHbIX ClyXalluxX, co3fa-
HVWEe [OCTaTOYHO afeKBaTHbIX MaTepuanbHbIX CTUMYMOB, CUCTEMbl MOOLLPEHUI
ANs NpUBNEYeHUs K rocyaapcTBeHHoi cnyxbe Hanbonee kBanuuLMpoBaHHbIX
cneunanucToB, opmupoBaHne 3pdeKTUBHOrO MexaHu3ma, CBA3bIBAOLErOo B
efluHoe Lenoe camy rocyfapcTBeHHylo crnyxby ¢ o6beMoM 1 pesynbTaTamu aes-
TenbHOCTK cnyxawmx. Ans obecnevyeHns addpekTMBHOro PyHKLUMOHNPOBAHMWSA FO-
CYAApPCTBEHHbIX CIYXaLUMX HYXHa W Xopoluasi npakTuyeckasi paboTta no Ucnonb-
30BaHNI0 B CUCTEME TOCYAAPCTBEHHO-CINYXEBHbIX OTHOLUEHWIA TPaAULMOHHBIX
npaBoOBbIX CPEACTB, HaMpuUMep, TakMx Kak aTTecTauusi cryxaliux unum ocylecT-
BMEHWe rocyfapCTBEHHOro KOHTPONst U Hag3opa.

OueBUAHO, UCMONHUTENbHAs BacTb, OCYLECTBASAA rocyapCTBEHHOE ynpaB-
neHuve, Takxke OOMKHa UMeTb MpoLeccyanbHoe Unu fpouyeaypHoe npaBsoBoe obe-
cneyeHve. Bpsa nu MOXHO MpeacTaBUTb CErofHs peanv3auuto UCMONHUTENbHOWM
BMacTu, rocylapCTBEHHOrO yNpaBneHUsi, MECTHOrO camoyrnpaBlieHUsi BHE MpaBo-
BbIX MpoLeccyanbHbiX NOPSAKOB. MHauye roBopsi, AeSTENbHOCTb OpPraHoB WCMON-
HWUTENbHOW BNACTU U UX OOMKHOCTHbBIX MWL, FOCYAapCTBEHHbIX U MYHULMNANbHBIX
cryxalimMx onpeensieTcss MHOXECTBOM Kak MaTepuanbHbIX, Tak U rpoyeccyars-
HbIX aAMWHUCTPATUBHO-MNPaBOBbIX HOPM.

OCHOBHOW  NpaKkTU4YeCKOW COBpPEMEHHOW  npobnemon, nexawen B
aAMWHNCTPaTMBHO-MPABOBOA  NIIOCKOCTW,  SABMSIETCS  HECOBEPLUEHCTBO  Kak
aAMWUHUCTPaTUBHO-NPOLIECCYanbHOro 3akoHodaTenbCcTBa, Tak W 3akoHodaTernb-
cTtBa 06 aAMUHUCTPATUBHBLIX Npoledypax. Y4YeHbIMU-agMUHUCTPaTUBUCTaMK A0
HacTosilero Bpemsi He BbipaboTaHbl eguHblie MoAxXoAbl K MOHUMAaHWIO BaXHei-
LUMX MHCTUTYTOB COBPEMEHHOr0 aAMWUHUCTPATUBHOrO npasa: aAMUHUCTPATUBHO-
ro npouecca, agMUHUCTPATUBHBLIX MPOU3BOACTB, aAMUHUCTPATUBHLIX MpoLieayp.
BmecTe ¢ 9TMM cywlecTByeT MOYTU €AUHOAYLUHOE MHEHWe O TOM, YTO caMm Mo-
pPAfOK aAMUHUCTPATUBHOW AEATENIbHOCTU AOMKEH HOPMATUBHO pernameHTUpo-
BaTbCs. Pas3nuuus MoryT GbiTb B MOHUMaHUM «LWKUPOTBI» U «FNyGUHBI» NPaBOBOrO
perynvpoBaHusi npouecca NPUHATUSE (M3[aHUS) aAMUHUCTPATMBHBIX aKTOB UK
BOOGLLE OCYLECTBMNEHUS yNpaBlieHYecknx AeicTBuii. MosBnsiowmecs B 3aKOHO-
AaTenbCTBe NMpaBOBble NpoLeaypbl, B TOM Yucne U aAMUHUCTPaTUBHO-NPaBOBbIE,
Lilenecoo6pa3Ho OLeHMBaTb C MO3WLUIA OPUANYECKON 3HAYMMOCTU, MONE3HOCTH,
NpUHLMNUanbLHOM oTpacneBol NPaBOBOA NPUHAANEXHOCTHU.

McnonHutenbHasi BnacTb, kak U ABe Apyrue BRacTu, Takke OCYLLeCTBRSeTCs
NMocpesCcTBOM WCMONb30BaHUSI YCTAHOBIEHHbIX NOPSAKOB, NPoLEeayp, NPOLIECCoB.
OHa peanusyeTcsi He TONbKO MOCPeACTBOM [1paBONPUMEHUTENIbHON [ESITEeNbHO-
CTW, HO W npaBoTBOPYECKOM. [la n npaBonpuUMeHeHVWe B CUCTEME WCTONHUTENb-
HOWM BRacTu - BeCbMa CIMOXHOE, MHOFOYPOBHEBOE U CMOXHO CTPYKTYpUpOBaHHOE
saBneHne. MoaToMy M BO3HMKAKOT BOMPOCHI: B KAaKOM KayecTBe paccMaTtpuBaThb
afAMUHUCTPaTMBHbIE npoueaypbl (4acTbio agMUHUCTPATMBHOIO HOPMOTBOPYECTBA

13



BcerynurenbHas crarbf

(NpaBoTBOpYECTBA); YaCTbI aAMUHUCTPATUBHO-NPOLIECCYarlbHOW AesTeNnbHOCTY;
B KayecTse nopsifka, yCTaHOBMNEHHOro aAMUHUCTPATMBHbBIM MpOLieccyanbHbIM 3a-
KOHOZATENbCTBOM, MPU OCYLLECTBIIEHUM NOGOro BUAA AESTENbHOCTU B paMKax
ny6nvyHoro ynpasneHusl) U kakum o6pasom agMUHUCTPaATUBHbIE MPOLEaypb! Co-
OTHOCSITCS C aAMUHUCTPATUBHbLIM MPOLLECCOM?

AAMVHUCTPaTVBHBIE MPOLEAypbl (B Hayke 4acToO OHW Ha3blBalOTCS «MO3UTUB-
HbIMW aAMUHWUCTPaTUBHLIMK MpoLedypamMu»), WX MpaBoBas pernameHTauus (v
rnaBHoe, VX MPaBOBOE Ka4yecTBO W JOCTYMHOCTb) UMEKT HEMOCPEACTBEHHOE BIU-
SIHWE Ha OCYLLeCTBIIEHWE rpaxaaHamMu U opraHusaumsaMu ceoux npas u ceobog. B
MHOroo6pasHble OTHOLLEHUS C FOCYAapPCTBEHHLIMY Y MyHULMMANbHBIMU OpraHammu
Tak UM MHaye BCTYMalT BCE yKasaHHble CyObeKTbl, MOCKONbKY aAMUHUCTPaTUB-
Hble MpoLeaypbl BECbMa MHOroo6pasHbl 1 LUIMPOKO PacnpoCTpPaHEHbI.

B HacTosiliee BpeMsi B Hayke agMUHUCTPATUBHOIO NpaBa CyLECTBEHHO Mo-
BbICUINOCb BHVWMaHMe K MO3WTMBHBLIM aAMWHWCTPATVMBHLIM Npoueaypam v npo-
Gnemam agMMHUCTPATUBHOrO Mpolecca. MHTepec k agMUHUCTPATUBHOMY Mpo-
Lleccy M Mo3WUTMBHBLIM Mpoledypam BO3HWK B cepefuHe 60-x ropos MpoLLioro
BeKa B Xofe AMCKyCCUMU O npupoae, rpaHuLax, CoCTaBHbIX YacTax agMUHUCTpa-
TUBHOrO Mpoljecca, ero cratyce B CUCTEMe COBeTCkoro npasa. B cuny cyry6o
NONMUTUYECKUX NMPUYMH, CYLLECTBOBABLUMX B COBETCKWUIA NEPUOA UCTOPUM HALUMX
CTpaH, MHOrMe KaTeropuv agMUHUCTPATVMBHOTO MpaBa U npoLecca HanonHUIUCh
HeCBOWCTBEHHbIM UM COepXaHueM, a nocTynaTenbHoe pasBuUTUe OTpacnu oka-
3anocb nNpepBaHHbIM. B OrpoMHOi Mepe 3TO KOCHYNOCb aAMWHWUCTPaTUBHOIO
npoLecca: UMeHHO W3-3a MOMNUTUYECKON KOHBIOHKTYPbI NEepPBOHaYarbHbIA CMbICT
3TOii KaTeropun MUCKasuIcsi, HanoJIHAMNCA UHbIM cofepxaHuem OTpuLlaHue Bo3-
MOXHOCTU Criopa Mexay rocyaapCcTBOM U rpaxaaHUHOM B COBETCKOM 06LLecTBe,
3abBeHMe aAMUHUCTPATVUBHOW KOCTULMK U MOPOAWIU, Ha Hall B3rNsA, onpepe-
NEHHblE TEOPETUYECKME U MPAKTUYECKUE CIOXHOCTM B obnacTv agMUHWUCTpa-
TUBHOrO Mnpouecca. Bcerga MHTYMTUBHO oulyljanacb ero aHamnorus U pofcTBo
C rpaxkgaHCKUM W YrorioBHbIM MpoLeccaMu, OfHaKO HEeBO3MOXHOCTb WUCMOfb-
30BaHVS MOHATUA «aAMWHUCTPATUBHAs HCTULMS» U «aAMUHUCTPATUBHOE Cy-
[ONPOM3BOACTBO» MPUBENM K NMOHUMAHWIO aAMWHUCTPaTUBHOIO Mpouecca Kak
HOPMAaTMBHO YperynupoBaHHOrO MOpsiAKa WCMONTHUTENbHO-pPacnopsanTENbHON
[esaTeNnbHOCTU OpraHoB rocyAapCTBEHHOro ynpasneHus, BHecyae6Horo nopsaka
MPUMEHEHUSI Mep NMPUHYXAEHUs (B TOM YuCne afMUHUCTPATUBHBIX HakasaHui)
BbixonalivBaHve nepBOHaYarnbHOrO CMbICNa KaTeropuu agMUHUCTPaTUBHOIO
npouecca kak cyaebHoro mpolecca paspeLueHus cropa o npaBe Mexay rpax-
[aHUHOM U roCyAapCTBEHHbIM OpPraHOM NMOPOAUNO psif TEOPEeTUYecKux nNpobnem
B 06nacTM aAMWHWCTPaTUBHOTO nMpaBa W npouecca. B pesynbraTte aToro BO3-
HWKNa HeomnpeaeneHHOCTb B BOMPOCAaX COOTHOLUEHUSt U 06beMa MOHATUIA «Npo-
Lieccy». «MpPOU3BOACTBO» U «MpOLeAypa», okazanucb pasmbiTbl FpaHuLibl CaMoro
MOHATUA «aAMUHUCTPATUBHLIA NPOLECC», MOSIBUNMUCH Tak Ha3biBaeMble «y3Kas»
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M «WwmMpokas» KOHUenuuu agMUHWCTpaTMBHOrO npouecca. Bce ato nossonser
HEKOTOPbIM COBPEMEHHBLIM MCCNefoBaTENsIM KOHCTATMPOBaTb, YTO MOHATUE aa-
MWHUCTPATUBHOIO MpoLecca B HayKe He CrOXMWOCh.

AOMUHUCTPaTMBHBIE MpOLleAypbl - peanbHO CyLiecTBYlOLWMe npoLeaypHble
npaBoBble HOPMbl; OHW OObeAMHEHbl B COBOKYMHOCTb, KOTOpasi MOXeT ObiTb
CTPYKTYpUpOBaHa n cuctematusvposaHa. Mecto Ans HMX NOArOTOBIIEHO BCEN CU-
CTEMOI oTpacnu agMUHUCTPaTUBHOro npasa, 6e3 HUX oTpacnb He ByaeT uenocT-
HOW 1 3aBepLUEHHON.

HeobxoaMMOoCTb NPaBoOBOro yCTaHOBNEHWS OTHOLLEHWI B o6nacT agMuMHuCTpa-
TUBHbIX NpoLeayp obycnoBneHa HEOOXOAMMOCTbLIO yperynmpoBaHust NpaBoM B3au-
MOOTHOLLEHUIA, CKNaAblBalOLLMXCA MEXAY OpraHamu rocyAapCTBEHHOW BnacTu, ¢
OfHOW CTOPOHbI, U MHOTOYUCNEHHBIMWU HEMOAYMHEHHBIMU CyObekTamu - rpaxaa-
Hamu, opraHu3auusMu, ¢ Apyrovi CTOPOHbl. AT OTHOLLUEHUS MO CBOEMY XapakTepy
CBSi3aHbl He C NPMBREYEHNEeM Ha3BaHHbIX CyObLEKTOB K OTBETCTBEHHOCTU, a C pea-
nusauunen npas U UCMOMHEHMEeM 06s3aHHOCTEN rpaxaaH M opraHusauuii, a Takke
COBEpLUEHNEM OPUANYECKN 3HAYMMbIX 4ENCTBUIN B OTHOLLEHUW 3asiBUTENEN.

YnpaBneH4yeckue npoueaypbl U agMUHUCTPaTUBHBIE Npoueaypsbl (NMMbo ynpas-
NEHYECKMN NpoLecc) TPaAULMOHHO B NUTEPAType BKMHOYAOTCS aBTOPaMu B CTPYK-
TYpy aAMVWHUCTPATUBHOrO npouecca. XOTH, MO HaweMy MHEHWI0, ynpaBneH4Yeckuin
npoLecc He OTHOCMTCS K NPOLLECCY aAMUHUCTPATUBHOMY HW MO OAHOMY U3 Tpaguum-
OHHbIX MPU3HAKOB, pasfensoLwmx ogHy oTpacsb NpoLeccyanbHOro npasa oT APYron.
YnpaBneH4eckuii npoLlecc LenecoobpasHo CBSA3bIBaTb C MHOTOYMCIEHHBIMU aaMU-
HUCTPATUBHBIMW NpoLeaypaMmn, KOTOpble NMPOHM3bIBAKOT NPaKTUYECKYI ynpaBreHye-
CKYI0 AesiTeNbHOCTb COBPEMEHHOrO rocyAapcTea. B nutepatype cyuwiectsyeT noytu
OAWHAKOBbIA MOAXOA K OMpeAeneHunto CyLUHOCTU U Ha3Ha4yeHWIo ynpaBreHYecKoro
npotiecca, nop KOTopbiM MOHMMAETCs OCyLLecTBNsemMas ynpasneHyeckas Aesdtenb-
HOCTb CO CBOMMW B3aWMOCBA3aHHbIMW dfIEMeHTamu, T.e. 3TO MPOLEeCcC AOCTMKEHUS
HOPMaTUBHO YCTaHOBMEHHbIX Lienei ynpasreHns C NOMOLLbIO NMPaBoBbIX, OpraHu3a-
LIMOHHBIX N WHbIX CPEACTB ynpaBfieH4YecKoro Bo3aenctema'. YnpasneH4yeckuii npo-
LlecC B CBOMX [NaBHbIX COCTaBHbIX 4acTaX W COAepXKaTenbHbIX XapakTepucTukax
OOMXKeH cTaTb HOPMATUBHO yperynuposaHHbiM. Moatomy, k npumepy, y4eHbimn Poc-
CUM yXXe HeOJHOKPaTHO BbiCKa3sbiBanach MAest O CO34aHnM Tak Ha3blBaeMoro Ynpas-
neHyeckoro kogekca (unn depepanbHoro 3akoHa o6 ynpaBrneH4yeckoM npouecce)?.
OCHOBHBIM 311EMEHTOM akTa 06 ynpaBneH4YeckoM MpoLecce AOSKHbl CTaTb NpaBo-
Bbl€ aKTbl yNpaBeHus (UM agMUHUCTPATUBHbIE aKTbl; aKTbl aAMUHUCTPALUN).

1 CMm.: AOMUHUCTpaATMBHOE NpaBo M npouecc: nonHbii kypc / KO.A.Tuxomupos. - M.: U3p-Bo r-Ha Tu-
xomuposa FO.A., 2001. C. 572.

2Cwm., Hanpumep: MaxuHa C.M. AOMWUHUCTPaTMBHbINA NpoLecc: NpoGnemMbl TEOPUK, NepCnekTUBLI npa-
BOBOrO perynupoBaHus. - BopoHex: M3g-so BopoHex, roc. yH-ta, 1999. C. 49; Crapunos t0.H. Agmu-
HUCTPaTMUBHAasA toCcTULMA: npobnembl Teopuun. - BopoHex: Maa-Bo BopoHex, roc. yH-Ta, 1998. C. 42-56,
110-111, 176-184.
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MopsooK NOATrOTOBKM M NPUHATUS NPaBOBbLIX aKTOB YNPaBMeHNs B cneuuanbHon
nutepatype 06bl4HO Ha3blBaeTCA BWAOM afMWHWUCTPATUBHOrO npouecca (Hapsgy
C ApYyrMMM Bugamu) unu BMOOM afMWHWUCTPATUBHBIX NpoLeayp, KOTopble Ucnosb-
3yIOTCA NPEenMyLLEeCTBEHHO B WHTepecax Hawbonee addpekTuBHOW paboTbl wc-
NONMHWUTENBHOrO annaparta no NPUMEHEHWNI0 aAMUHUCTPATUBHO-NPaBOBLIX hopM 1
aAMWHUCTPaTUBHO-NPABOBLIX METOAOB OCYLECTBMNEHWUA WCMONHWUTENBLHOW BNacTu.
[ymaeTcs, 4To HEOBXOAMMO M3MEHWUTH CYLLECTBYIOLLYIO TEPMUHOMOIMIO, WUCMOMb-
3yemyto cerogHa B cpepe hopMmMpoBaHUS U AEWCTBUS UHCTUTYTa NPaBOBOro akTa
ynpaeneHusi. Bo-nepBbiX, NO HalemMy MHEHWIO, U3OaHWe akToB ynpaBreHus Tpa-
OVLVOHHO SIBNSIETCA OCHOBHOW NMPaBoBON (HOPMOW YNpaBneHUs U He UMEET Huye-
ro obLero ¢ «npMMeHeHMeM agMUHUCTPATUBHO-NPaBOBLIX METOAOB peanusauuv
NCNONHUTENBHOM BRacTu». Bo-BTOPLIX, C TOYKM 3PEeHVS TPaauLUA U Ha3Ha4eHus
pasnuyHbIX BWAOB OPMAMYECKOrO Mpouecca (Hanpumep, YronoBHOrO, rpaxaaH-
CKOro, apbutpaxHoro) agMWHUCTPaTUBHLIN MpoLiecC NpeacTaBnseT HOPMaTUBHO
YCTaHOBMEHHYIO MpoLEeaypy PaccMOTpeHWs cydamu crnopa (aena), BO3HMKLLEro
B cthepe nybnuyHOro ynpaereHus U B pesynbTate AelCTBUIA (peLueHuin) opraHoB
rocyapCTBEHHOWM BNacTu U AOMKHOCTHbIX NWL, T.e. adMUHUCTPATUBHBIA npoLiecc
- 3TO He YTO WMHOe, KaK aAMUHUCTpaTUBHasA toCcTULMA. opsaok e paspaboTkn n
NPUHATUS aAMUHUCTPATUBHBLIX aKTOB LienecoobpasHee HasbiBaTb YnpaBneH4ye-
CKV/M MpOLECCOM, pernameHTUPOBaHHLIM HOPMaMn agMUHUCTPATUBHOrO npaea. B
3TON CBA3N LienecoobpasHo OTMETUTb HeoOXOAMMOCTb YCTaHOBMEHUSI MPaBOBOWM
npoueccyansHon hopMbl, ONOCpeaytoLLelt coaepXXxaHne BCero agMUHUCTPaTUBHO-
npaBOTBOPYECKOro npoLecca Nnbo npouecca No NPUHATUIO akToB ynpasneHus. OT
KavecTBa ynpaBsrieH4Yecko npoueccyanbHon hopMbl B KOHEYHOM uTore Byaet 3a-
BUCETb 3(PPEKTUBHOCTL COBEPLUEHUS YNpaBneH4Yecknx AencTeui. B nutepatype
OoTMeYaeTcs, YTO npoueccyanbHas dopma npeactaenseT cobor opuanveckyto
KOHCTPYKLMIO, 3aKpennsioLLyio LenecoobpasHbie cnocobbl peanusaummn BNacTHbIX
MOSIHOMOYUIA, @ TaKkKe paspelleHns topuandeckux aen. MpoueccyanbHas xe aes-
TENbHOCTb - 3TO Takas AeSTeNbHOCTb, KOTOpasi OCYLUEeCTBNSETCH B Mnpoueccyanb-
HOW chopme, COOTBETCTBYIOLLEN NPU3HAKaM OPUANYECKOro npolecca BoobLe: 3To
AesTenbHOCTb MO peanu3auum BnacTHbIX NOMHOMOYUIA, AeATENbHOCTb NO paspeLue-
HUIO lopnaNYecKknx Aen (MPUHATUE akTa ynpaBneHus, NPUMEHEeHNe CaHKLMn 1 np.),
[esTenbHOCTb, pernaMeHTMpoBaHHas npoLeccyarnbHbIMU HOpMaMu.

B coBpeMEeHHbIX YCIOBUSX HEBO3MOXHO rOBOPUTL 06 aAMWUHWUCTPaTUBHbLIX
npoueaypax, He yuuTbiBas CTENEHW MX Hay4HOW npopaboTku, rnpaBoBoli ochopm-
JIEHHOCTU W I0pUANYECKON nerntumaymy. AOMUHUCTPaTMBHbIE Mpoueaypbl, Kak
6bl OHW HW NOHMManNWCb B TEOPUWU aAMUHUCTPATUBHOrO MpaBa W NpakTUKe rocy-
[apCTBEHHOrO yrnpasfieHWsl, CBA3bIBAIOTCA C CO3AaHWeM CreluanbHOro npaBoBo-
ro nopsigka B OCYLECTBNEHUM TeX UMW MHbIX YNpaBneH4yecKkux AencTBui, nubo
NPUHATUN  COOTBETCTBYIOLYMX aAMUHUCTPATUBHBLIX pelleHnid. CnegosaTenbHO,
aAMUHUCTpaTUBHbIE MNpoueaypbl HEOBXOAUMO paccMaTpuBaTh Kak BaXKHEWLLMiA
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D oe npaso

aAMWUHUCTPATUBHO-NPABOBO MHCTUTYT, NOFMYECKU BMUCHIBAIOLWMIACS B CTPYKTYpY
aAlMUHUCTPATUBHO-NPABOBOIO PErynnpoBaHusl.

YTto kacaeTcsi HENOCPEACTBEHHO aAMWHUCTPATUBHOMO MpoLecca, To cnedyeT oT-
MeTUTb, YTO OAHUM OAHUM W3 OBLLUMX MOSIOKEHWUA OTHOCUTENbHO TEOPUM 3TOMO MPO-
Liecca sIBMSIETCSl KOHCTaTauusi ero MpUHUMNManbHO OAMHAKOBOrO CoAepXaHusi Ha
NPOTSKEHUM MHOTUX AecATUneTWin. [oHsTUE «afMUHUCTPATMBHbLIA Mpouecc» He
MOMyYnIio CoaepaTesibHoro JOKTPUHAMNbLHOIO OCMbICIIEHNSI B COBETCKOM U MOCTCO-
BETCKOM aAMUHUCTPATMBHOM MpaBe B TeyeHue npakTtudecku Bcero XX B. B Hayke
chopmMMpoBanoCb €ro MOHUMaHWE B KauecTBe [IPOLECCyasibHON LAesTenbHOCTH,
rpUCnocobieHHoV Ansi pacCMOTPEHUs BO3HUKAKOLMX B cghepe nybnnyHoro ynpas-
NIeHUsi MHANMBUAYAaNbHLIX KOHKPETHbIX Aer. OCOBEHHO SIpKO Takas Touka 3peHus
Ha MOHsITUE «aAMWHUCTPaTUBHBIA npouecc» nposiensinace B 50-60 rogax npo-
wnoro Beka. Kak n3BectHo, 310 6bino Bpemsi (pyHKLUMOHUPOBAHWS TaK Ha3blBaeMoi
aAMUHNCTPAaTUBHO-KOMAHAHON CUCTeMbl W, OYEBWAHO, CKYAHOro MPeACcTaBieHUs
O CYLHOCTU [EMOKPaTUYECKOro rocyAapCTBeHHOro yrpasneHysi. B 1o Bpems dak-
TUYECKM OTCyTCTBOBana AOKTpMHa obecrneyeHust nybnMyHo-NpaBoBoi 3aluThl Npas
1 cBoboa yenoBeka W rpaxaaHnHa oT HEMpPaBOMEpHbIX AecTBUIA (be3aencTaus) ny-
6nuyHon agMmuuucTpauun. He sHanu B Cosetckom Coto3e 1 0 TOM, B KakuX xe npo-
LieccyanbHblX dhopmax Heobxoaumo obecneunBaTh M 3almwaTb npaea U cBo6oabl
rpaxgaH. 31o 6bINO U He akTyanbHO, Tak kak B obLiecTBe U rocyaapcTBe rocrof-
cTBOBana COOTBETCTBYIOLLAA WOEONOrusi, Ha MaTepuanbHOM YpOBHE peanusauuu
KOTOpOW npeanaranuck cneunduyeckne popmbl U cnocobbl 3aboThl rocygapcTea o
camom obLecTBe. YANBUTENBHO, HO Takoe MOHMMaHue agMUHUCTPaTUBHOTO NpoLec-
ca W CerofHs NpucyTcTByeT B y4eGHOM 1 HayYHOU nuTepaType.

locynapCTBEHHbIE rapaHTUM Haffexallero ynpaBneHust Co3halTcs U B cUCTEME
cyaebHow Bnactu. Ecnu aHanuavpoBaTb BbiCKasblBaHUsS MOMUTUYECKUX NIMOEPOB U
3aKkoHofaTenei B pasnunyHbIX CTpaHax, TO OHW, OYEBUAHO, CBUOETENLCTBYIOT O CTPEM-
NEHWNN NCKOPEHWUTb «MPOU3BOST YUHOBHUKOBY, YCUMWUTL HaZ HUMWU CyAeGHbI KOHTPOIb,
rapaHTMpoBaTh 3aLiuTy NpaB NpeanpuHMMaTenei, yCTaHoBUTb pasyMHbI U CnipaBeq-
NUBBIA NOPAZOK paspeLLeHUst CMOPOB MeXAY rpaxaaHamu U rocyAapCTBEHHBIMU Op-
raHamu. OpHaKo 3TOro Henb3s caenatb, He NPOBOAS U3MEHEHWI B CyA0YCTPOWCTBE U
npoueccyanbHbIX Nopsiakax AesTerIbHOCTY Cyaeil, a TouHee, 6e3 cospanus crieynasns-
HbIX aAMUHUCTPATUBHBIX CyA0B (MPU 3TOM peyb WAET O MPUHLMNUANbHO MHbIX cydax
MO CPaBHEHMIO C KA3aXCTAHCKUMU aMUHUCTPATUBHBIMU CyAaMu, KOTOPbIE 3aHUMALOT-
csl paccMoTpeHueM aen 06 aagMUHUCTPaTUBHBIX NPaBOHAPYLUEHNSIX).

MHorokpaTHo obcyxaaemas B creuuanbHOW nuTepaType Tema y4upexaeHus
aAMUHNUCTPATUBHBIX CYAOB W aAMMHUCTPAaTUBHOIO MPaBocyAusi Moka He npu-
Bena K NOrM4yHOMYy 3aBEepLUEHUI0 Hay4YHO-MONUTUYecKon Auckyccuun. ocygapcTteo
CeroAHsl He rapaHTupyeT B MOMHoW Mepe cyfAebHylo 3aluTy rpaxgaH v opuau-
YeCcKMX MUl OT HEeKaYeCTBEHHOrO M HEe3aKOHHOro MyGrMYHOro afMUHUCTPUPOBa-
Husi. Tpy4QHO NOBEPUTH B TO, YTO Cama UCMONHUTENbHAsi BNacTb MOXeT obecre-
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4MBaTb KOHTPOSb Haj caMoi co6on. AOMUHUCTPALUA HE MOXET KOHTPONMpoBaTh
agMuHUCTpauuio. Ecnn umetotcs npumepbl Takoro aheKTUBHOTO U KayeCTBEH-
HOro KOHTPOMS, TO OHW €AUHWYHBL. [INa BAWSHWSA Ha rocyAapCTBEHHYI0 aAMUHU-
CTPaLMIO HYXHbl BHELLUHWE KOHTPOMMPYIOLLME UHCTUTYThI, KOTOPLIMWA MOTYT CTaTb
aMUHUCTPATUBHBIN CyA U aAMUHUCTPATUBHOE CYAOMNPOU3BOACTBO.

Wccneposatenu gaHHoi npobrnembl He MPeanpUHSNN Kakux-To rnobanbHbix
1 OYEeHb 3HAYMMbIX YCUIWIA NO AanbHelLwen pa3paboTke 4AHHOTO OYEHb BaXKHOrO
N CMOXHOro agMUHUCTPaTUBHO-NPOLIECCYanbHOrO WHCTUTYTA. YXe B 9TOM Beke
aMUHUCTPATUBUCTbI BHOBb OFPaHUYMIINCL NULLL KOHCTaTauuen yxe AOCTUTHYTO-
ro pybexa B AaHHON cdpepe Hay4HbIX UCCMEAOBaHUIA U NepecKkasbiBaHNMEM CBOMX
UMK MPOCTBIM @HaNM30M YYXWUX, HO OAMHAKOBbIX (MM OYEHb MOXOXMUX) MHEHWNA,
HEMHOr0 UX U3MEHSSt U MO-APYromMy MHTepnpeTupys.

B Takom Hay4HO-uccneoBaTenibckom copmaTe Bpsid N nosiBaTcs yoeautens-
Hble apryMeHTbl, KOoTopble 3aMHTepecoBany Bbl 3aKoHodaTens W, KOHeYHo, nNpeacTa-
BUTENen NONMMTUYECKOW NNTbI, BCEraa CyLLeCTBEHHO BMMAIOLLEN Ha NPOLIeCC NPUHS-
TUSA PELLEHWIA NO BaXXHEWLLMM BOMPOCaM rocyJapCTBEHHO-MPaBOBOrO CTPOUTENLCTBA.
MoaTBepanTb OTCYTCTBME «MPOABUHYTOCTU» B Pa3peLLeHUn TEOPEeTUYECKUX BOMpO-
COB U «BANOCTbY» CaMol AUCKyccum 06 aagMUHUCTPaTUBHOM MpoLecce Unu agmMuHmu-
CTpaTVBHOM Cy[ONPOU3BOACTBE MOXHO CChiflkamu Ha onybnukoBaHHble B 2008-2009
rogax Hay4Hble cTaTbu, codepXalle MHEHUS yYeHbIX Mo AaHHbIM Bornpocams.

B TO e Bpems O «npoLwnomM» aAMWUHUCTPATUBHOrO MNPaBOCYAWs, ero UCTO-
PUYECKMX KOPHSIX M dTanax pasBuTUS, COBPEMEHHOM NpPaBOBOM PErynMpoBaHuu
M «UMBUIM3OBaHHOM» Oydylliem HanucaHo OrpoMHOEe KONMMYecTBO cTaTel, maTe-
puanos, MoHorpadui, auccepTtauunt. Ha npoTshkeHuWM nocnegHux gecAtu net

3 Cm., Hanpumep: Baxpax [.H. 3Tanbl cTaHOBNEHUs agMUHUCTPATUBHOIO CyAONpoM3BoAcTBa B Poc-
cum /| Poc. topup. xypHan. 2008. Ne1. C. 119-123; flemun A.A. MaTepuanbHoe 1 npoleccyanbHoe B
aAMUHUCTPATUBHBIX NPaBOOTHOLWEHWSX // AgMuUHUCTpaTMBHOE npaBo u npouecc. 2007. Ne2. C. 6-9;
Latoe C.A. CTpyKTypa agMUHUCTpaTUBHOrO npouecca // AOMUHUCTpaTMBHOE npasBo 1 npouecc. 2007.
Ne2. C. 16-18; KasuHa T.B. O HekoTopbIx Npobremax agMUHUCTPATUBHOM OCTULMU B COBPEMEHHOI Poc-
cum //Aam. npaso u npouecc. 2008. Ne1. C. 31-32; MacneHHukoB M.A. Poccuiickuii agMUHUCTPaTUBHbIN
npoLecc: TPUeANHCTBO MPOLECCyanbHOW HOPMbI, coaepaHus u dopmbl // AGMUHUCTPaTUBHOE NpaBo
n npouecc. 2008. Ne2. C. 2-9; Ne6. C. 10-13; MacneHHukoB M.A. AOMUHUCTPaTUBHBINA Npouecc: Teo-
pusi n npaktuka / ote. pea. A.C.lyreHey. - M.: HOY LWkona cneunoarotoskun «Butasb», 2008; Macnen-
HukoB M.A. Be3aapecHas KOHLENUMS «LUMPOKOro» aAMUHUCTPAaTUBHOTO NMpoLiecca NepcnekTuBbl He Me-
et // Monuueiickoe npaso. 2008. Ne1. C. 13-16; MpeukuHa O.B. Elwye pa3 06 agMUHUCTPATUBHOM Mpo-
uecce // BecTHuk EBpasuiickoin akagemun agMUHUCTpaTvBHbIX Hayk. 2008. Ned. C. 85-94; MpeukuHa O.B.
MpoeKT nporpammel AMCUMNANHLI «AMUHUCTPATMBHOE npoueccyanbHoe npasoy» // Tam xe. C. 95-98.

4 MoppobHbIi aHaNM3 MHeHWIA y4eHbIX, rmy6oko nccneayowmx AaHHyo npobnemy, 6bin aaH, Hanpu-
Mep, B criegytowmx cratbsx: Ctapunos HO.H. «YnpaBneHueckas» 1 «cyaebHas» KOHLENUUM agMUHU-
CTpaTMBHOrO NpoLecca: pasBuUTUE, COBPEMEHHOE 3HaYeHne 1 B3aumogeiicTeue // BectHuk BopoHex, roc.
yH-Ta. Cepus Mpaso. 2006. Ne1. C. 110-141; Crapunos O H. Poccuiickuii aiMMHUCTPaTUBHBIN NpoLecc:
OT «LUMPOTBI» UMK «Y30CTU» MOHUMAHUS K MOUCKY «pearibHoro» coaepaHus U popMUpOoBaHMIO nones-
Holt Mofenu // MpaBoBas Hayka u pechopma topuamyeckoro obpasosanus: C6. Haydy. Tpyaos. Bein. 20:
Cyne6Has pecpopMa-ib npaBocyave B Poccuiickoii PefepaLum: COOTHOLLEHWE, NpaBoOBOe KayeCTBO U Npo-
6nembl / nog pea.!t0.H,Crapi*nosa. - BbpoHem?: y3a-Bp BopoHex, roc. yH-ta, 2006. C. 132-164.
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CoBpemeHHoe aOMUHNCTPaTUBHOG npaso

3TOW TemaTuKe MNOCBALEHO MHOXECTBO Hay4HbIX (DOPYMOB, CEMWHAPOB, KOH-
depeHumnii. 34ecb MOXHO BCMOMHUTb, YTO B CepeaWHe MepBOro AecATuneTus
XXI B., OAHUM W3 BaXHbIX UTOrOB MPOBOAMMON AWCKyccMM 06 agMUHMCTPATUB-
HOM MpaBoOCyAUW W aAMUHUCTPATUBHOMW KOCTULUN CTan HaMeTMBLUMINCH «MOBO-
poT» B MOUCKE TEPMMUHOMOIMYECKUX XapakTepucTuk B obGnactu AaHHOW cdepbl
aOMWHUCTPATUMBHO-NPABOBbLIX OTHOLWEHUA. AQMUHUCTpPaTUBHAA HOCTULMS cTana
Bce Gonblue «U3MepATbCA» KaK MHCTUTYT «aAMWUHUCTPaTUBHOrO CyAONPOU3BOA-
cTBa» W «agMWUHUCTPATMBHOIO NPaBOCYANSA».

MoxeT nokasaTtbcs, 4TO cama no cebe npocTas 3ameHa MOHATUNA (agMUHU-
CTpatvBHasi  lOCTUYMS HA  8AMUHUCTPATMBHOE  CyONMpPOM3BOACTBO) He  CO-
OEpXWUT MONe3HOro noTeHumana U He crnocobCTBYeT AOCTUXEHMUIO NMOrMYEeCcKUX
BbIBOOOB M3 aHanu3a npobnembl agMUHUCTpaATUBHOro npasocyaus. Kak MOXHO
npeanonoXunTb, WMEHHO MOWUCK TOYHOTO CMbICN@ KOHCTUTYLMOHHO-MPaBOBbIX
HOPM O CYLIHOCTM W 3HAYeHUW COOTBETCTBYIOLUMX MNOHATWUMA NO3BONWUT MNOAOM-
TW K NPaBUIIbHOMY MOHUMAaHMWIO CYLWHOCTU aAMWHUCTPATMBHOW IOCTULMN Kak
OpraHM3aLMoHHO-NPaBOBOro SIBMEHNS, B COAEPXXaHUM KOTOPOro M 3akniyaertcs
COOTBETCTBYIOLWMIA BN rocyaapCTBEHHOW AesTeNnbHOCTM no obecnevyeHuto u 3a-
wnTe cybBbEKTUBHBIX NYOMUYHBLIX NMpaB YenoBeka W rpaxaaHuHa, YCTaHOBMEHUI0
pexuma 3aKOHHOCTM K nopsigka B cucteme nybnuyHoro ynpaBneHus.

Takum obpasom, ogHUMM U3 rNaBHbIX HanpaBneHnn pedopmMmMpoBaHNsA coBpe-
MEHHOro agMMHUCTPATMBHOrO MpaBa SBNATCA paspaboTka 3akoHogaTenbcTBa
06 agMuHMCTpaTUBHBIX Npouedypax, agMUHUCTPATMBHO-NPABOBbLIX akTax W apg-
MWHUCTPaATUBHOM NpaBoCcyaAnn. HECOMHEHHO, K YMcny BaxHenwmux cdep agMuHu-
CTPaTMBHOIO 3akoHOA4AaTenbCTBa, BeCbMa MHTEHCMBHO pa3BMBalOLWErocsi B Teye-
HMe nocnegHux neT B NMOCTCOBETCKUX CTpaHax, OTHOCATCA CMCTEMa M CTpyKTypa
OpraHoB MCMNONMHWUTENbLHOW BNacTu, rocygapcTBeHHas cnyxba, agMUHUCTPATMBHO-
OenuKTHOe npaBo, a TakXe Apyrve BOMNpoChbl, MHOTME M3 KOTOPbIX OCBELLalTCs B
npepnaraemMom yye6GHom Kypce.

0. H. CTAPUJIOB,
[IOKTOP HOPUANYECKUX HAaYK, npogheccop
3aBeayroLni Kagheaport aAMUHNUCTPATUBHOIO U MyHUYMNAbHOro npasa

BopoHexckoro rocyaapCTBEHHOro yHuBepcuTeTa,
3acryxeHHbIV fesiTerns Haykvn Poccuvickoni @egepayum



NPEANCNOBUE

orve oTpacnu Ka3axCTaHCKOro npaBa NepexuBaloT CerogHs peHeccaHc,
MO3BpaLLI@ﬂCb K MCTMHHOMY MOHUMaHUIO CBOEN NPUPOAbI W MpeaHasHave-
HUSA, NepeocMbICNBas NPeameT, MEeTof, CUCTEMY, UHCTPYMEHTbI BO3AENCTBUA Ha
06LLEeCTBEHHbIE OTHOLLEHMS.

AOMVHUCTPaTMBHOE NPaBO He SBMSETCA B 3TOM NnaHe ucknioydeHnem. Bocnpu-
aTme erb kak npasa, obcnyXuBaloLero, npexae BCero, rocyfapCTBEHHbIe UHTe-
pechbl, C MONWULENCKON AOMUHAHTON B rOCYAapCTBEHHOM yNpaBneHnu, NoCTENeHHO
MEHSEeTCA Ha BOCMPUATUE ero kak oTpacnu, co3fdalrolieil ONnTUManbHbIA Pexum
B3aUMOOTHOLLEHUI MexXAy rpaxaaHaMmu u rocyaapCTBEHHOW agMUHUCTpaLUuen, a
Takke orpaHvu4MBaroLLeli Npon3son n 6e33akoHne Co CTOPOHbI rOCYAapPCTBEHHOrO
annapaTta. B To e Bpems coxpaHsiloTcs ynpaBneH4yeckas v nonuvuerickas Coctas-
nsawwme otTpacnu, Ho Npu HeNnpPemMeHHOM LieneBOM HasHaveHun - obecneyeHun
obuiero 6nara n obLLeCTBEHHOrO Nopsiaka.

B Kka3axcTaHCKOW opnanMYecKoin Hayke TONMbKO 3apoXaaeTcs AUCKYCCUS O HOBOM
ponu agMUHUCTPaTUBHOIO Npasa. TpaAWLMOHHOE accoLMMpoBaHNE ero ¢ agMUHN-
CTPaTUBHOW OTBETCTBEHHOCTbIO M NMPOM3BOACTBOM MO Aenam o6 agMMHUCTpaTUB-
HbIX MPaBOHAPYLUEHUAX yCTynaeT MecTo 6onee LMPOKUM B3rMsAaM Ha Hero Kak
Ha oTpacnb, U3y4aloLLytlo He TONMbKO BOMNPOCHI MPaBOHAPYLLUEHUSI U Haka3aHusi, HO U
NO3NTUBHOE rOCyAapCTBEHHOE yrpaBreHue, Cnopbl Mexay rpaxaaHamu u rocyaap-
CTBEHHOW agMuUHUCTpaLuen, NpaBoBble POPMbl U MeTOAb! yrpaBeHus.

[nckyccna xapaktepusyeTcst MPUCYTCTBUEM CTapbiX NOAXOAOB, BblpaXatoLymx-
€A B HEOOXOAMMOCTMN CO3[aHNA HOBbLIX OPraHoB 1 YNOBaHWN Ha pa3peLunTenbHyto,
KOHTPONbHO-HAA30PHYI0 AEeATENbHOCTb rocyAapcTBa, yCuneHme oTBeTCTBEHHOCTH
ONs pelleHns nobbix couynanbHblXx npobnem. MoatoMy HekoTopble wwark, npea-
NPUHATBIE B Pa3fiMyHbIX MOCTCOBETCKMX CTpaHax B pamkax agMUHUCTPATUBHOW
pedopmbl, B KasaxcTaHe OyayT BbIrMAAeTb CAMLLKOM CMeno (K npumepy, OTkas
OT aAMWHUCTPATVBHON OTBETCTBEHHOCTU Kak OT MHCTUTyTa aAMWHUCTPaATUBHOIO
npaea Wnu paccMoTpeHne agMUHUCTPATUBHOW OTBETCTBEHHOCTU Yepes npusmy
OTBETCTBEHHOCTM rocyaapcTBa nepep rpaxaaHuHomM). Ho v aTu warm 3acnyxuBsa-
10T CBOEro BHUMaHUS 1 0bcyxaeHus.
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lMpeancnosne

Jiobas guckyccua npegnonaraeT BO3MOXHOCTb BbICKa3aTbCsl BCEM ee yyacT-
Hukam. [MpeacTaBneHHbI Kypc - MOMblTKa aBTOPOB, KaXAbl M3 KOTOPbIX B TOWM
MW UHOW CTEeNeHW CBA3aH C aAMWHUCTPATUBHBLIM MPaBOM, Bblpa3uTb CBOK TOYKY
3pEHUss Ha COOTBETCTBYHLME AAMUHUCTPATUBHO-NPABOBbLIE WHCTUTYTbI. YuTta-
Tenb HaBepHsika 0BHapPYXWUT TPaAMLUOHHbIE B3rNadbl U M3NOXEHUEe BONPOCOB, a
Takxe BCTPETUT HOBble B3rnsAbl U MO3vuuM, 0COGEHHO Koraa pedvb uaeT o rna-
Bax Wnu naparpadgpax, NoAroToBMNEHHbIX 3apybexHbiMu Konneramu. K npumepy,
B rnase, MOCBSLLEHHONW agMWHUCTPATUBHOMY MpoLeccy, crneunansHo npuseae-
Hbl MaTtepuanbl, NOArOTOBMIEHHbIE Ka3axCTaHCKMM W FepMaHCKMM aBTopamu, KO-
TOpble MO3BONSAIOT OLEHUTb PasnUYHOe OTHOLUEHWE W NOAXOAbl K BaXHeWhLemy
aAMUHUCTPATUBHO-NPaBOBOMY WHCTUTYTY.

AOMUHUCTPaTUBHOE NPaBO OTHOCUTCS K TEM OTPacnAM Ka3axCTaHCKOro npaea,
M3y4YeHne M aHanu3 KOTOPbIX OCIMOXHSAETCS HEeXBaTKOW Hay4Hol u yyebHown nute-
paTypbl. JMHAMWYHOCTb 3aKOHOAATENbLCTBA, U3MEHMBLUMECS NOAXOAb! K U3YYEHUIO
OAHOW M3 BaxHeWLWwmnx oTpacnen nybnuyHoro npaea, «6e36pexHOCTb» npeame-
Ta, anbTepHaTUBHOCTb B3rNSA0B Ha MHOrMe TPaaWMLUMOHHbIE agMWHUCTPATUBHO-
npaBoOBble€ WHCTUTYTbI, OTKPbIBLUMIACS AOCTYN K 3apybexHbIM UCTOYHMKaM CTaBsT
nepen aBTopamu y4ebGHUKOB UNW APYIUX U3QaHUIA cepbe3Hble 3ajauyn Mo noaro-
TOBKE OTBEYaloLUX COBPEMEHHBLIM TPEBOBaHNAM HayyHbIX paboT.

ABTOpPbI HACTOALLEN KHUIN, OCO3HaBas BCIO CMOXHOCTb pa3paboTku CoOBpeMeH-
HOro M3gaHMs Mo agMUHUCTPATUBHOMY MpaBy, B3sNWCb 3a 3TOT TPyd, U Xo4yeTcs
BEpUTb, YTO OH ByaeT BocTpeboBaH. MNpeanaraemblii Kypc SBNSIETCA pe3ynbTaTom
paboTbl y4eHbIX Tpex cTpaH - KasaxctaHa, Nepmanum n Poccun. Kaxapii n3 aBTo-
poB obnagaeTt COOTBETCTBYIOLMM Hay4HbIM GaraxxoM, 3HaHMeM MpPakTUKK, CTUNeM
n3noxeHusi. Bcneacterne TOro YTO aBTOPCKWUIA KONMMEKTUB AOCTaTOYHO GOnbLUOW
(BOCEMb YenoBek), O4eHb TPYAHO ObINO MOABECTU KHUMY MOA €4WHbIA cTaHaapT,
NO3TOMY YMTaTeNb AOMKEH OblTb FOTOB K «HEOAMHAKOBOMY 3BYYaHUIO» PasnuyHbIX
rnae n naparpadoB. «/HTepHaLMoHanbHbIN» COCTaB aBTOPOB ABUIICS NPUYUHON
TOro, YTO B Ha3BaHWM KHUIM OTCYTCTBYET ykasaHue Ha Pecnybnuky KasaxcraH,
xoTs, 6e3ycnoBHoO, Gonbluas YacTb MaTepmanoB OCHOBaHa Ha Ka3axCTaHCKOM Ma-
Tepuane n NoceslLeHa Ka3axCTaHCKUM Bonpocam u npobnemam.

Mpegnaraemeblin Kypc HOCUT HECKONbKO HeobblYHbIN XapakTep. besycnosHo, aB-
TOpbl OPUEHTUPOBANMUCb Ha rocyAapcTBeHHble obpasoBaTenbHble CTaHAapThbl, HO
BMECTE C TEM PELLUUSIM OTKa3aTbCsl OT MPUBBLIYHON CXEMbI U3NOXEHNUS MaTEPUAnoB.
MMeHHO noaTomy yutatenb He HaiaeT B paboTe HEKOTOPbIX TPAAULMOHHBIX pasae-
noB (kak, Hanpumep, obecneyeHne 3aKOHHOCTU B rOCYAapCTBEHHOM YrpaBneHun) u,
HaobopoT, 06HapPYXUT MHOro HoBOro AnsA cebs (k npumepy, B rnaBax 06 OCHOBHbIX
npuHUMNax agMUHUCTPATUBHOIO NpaBa unu ¢opmax yrnpaBrieHYECKUX OENUCTBUNA).
Takoli nogxon 06bsICHAETCS B OnpeAerneHHoN Mepe y4acTMem B NMOATOTOBKE Kypca
yyeHbIX U3 epmaHumn, CTpaHbl, OKa3aBLUEl U OkasblBaloLWENd OrPOMHOE BRUSHWE
Ha agMUHUCTPaTMBHOE NpaBo. B 3Toii CBA3M OT MMEHW aBTOPCKOro KOMMeKTMBa XO-
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lpeaucnosne

Tenocb 66l Nnobnarogapute "'epmaHckoe 06LECTBO NO TEXHUYECKOMY COTPYAHUYE-
CTBY, MHULMMPOBABLLEE N NOAAEPXKaBLUEE NPOEKT N0 U3AAHUIO KHUTW.

BctynutenbHas  ctatbss  moarotoBrieHa  [AOKTOPOM  OPUAMYECKUX  HayK
K0.H.CTapunoBbIM - O4HUM 13 aBTOPUTETHBIX YYEHbIX-aAMUHUCTPATMBUCTOB Poccuii-
ckori ®epepauum, Ybm nybnukaumm nmetoT 6onbLUyH M3BECTHOCTbL B KadaxcTaHe.

B npepnctaBneHHoi paboTe npeanaratTcsl KOHLENTyanbHble NOAXOAbl B pas-
BUTUWN HEKOTOPbIX aAMUHUCTPATUBHO-NPABOBbLIX MHCTUTYTOB, a Takxe OCBeLlalT-
Csl COBPEMEHHbIE NPOBnemMbl aAMUHUCTPATUBHOMO 3aKOHOAATENbCTBA.

maBbl KHUMM OxBaTbiBaKT cofepkaHve OO6LWen YacTu agMUHUCTPATUBHOIO
npaea. 3akoHO4AaTENbCTBO B KHUIe NpUBEAEHO MO COCTOsIHMIO Ha 1 aHBaps 2010 r.

HekoTopble nonoxeHust npefnaraemMoro Kypca, O4eBUOHO, SBRSKOTCA OUCKYCCU-
OHHBbIMU 1 AaXe HEOXUAAHHLIMW ANS CAOXMBLUUXCA NOAXOA0B B aAMUHUCTPATUBHOM
npaBe Pecnybnuke KasaxcraH. HaBepHsika paboTa He nulieHa v HedoCTaTKoB, Mbl
6ynem npuaHaTenbHbl BCEM TEM, KTO 3aMHTEpecyeTcs AMCKYCCUEN, a TakKe BbICKaXeT
3ameyaHns U NoxenaHus, koTopble ByayT y4TeHbl Npy NOArOTOBKE HOBbIX U34aHUIA.

ABTOPCKUIA KONNEKTUB:

lMogonpuropa P., [okTop opuanyecknx Hayk, npodeccop Kacnuiickoro obue-
CTBEHHOrO yHMBepcuTeTa - npegucnosue, rmasbl 1, 2; rmaea 5 (§ 1, 4, 5).

lopoxos E., kaHaupaT opuandeckux Hayk, aupektop HUW dumHaHcoBoro u
Hanoroeoro npasa - rnaebl 4, 6; rmaea 5 (§ 2, 3).

J)KatkaHbaeBa A., KaHaMOAT OPUANYECKUX HayK, AOUeHT Kasaxckoro Hauuo-
HanbHoOro yHusepcuteta um. Anb-®apabu - rnasbl 8, 9.

Xapteur M., pOKTOp npaBa, HayuyHbli COTPYAHUK U pedepeHT WHcTuTyTa
uMm. Makca lMnaHka no cpaBHUTENbHOMY MYONMYHOMY U MeXAyHapoAHOMY rnpaBy
- masa 3.

Fabbacos A., KaHOMAAT OPUONYECKUX HAyK, BeAyLUMA HayYHbIA COTPYAHWK
MHcTuTyTa 3akoHogaTtenbcTBa Pecnybnukm KasaxctaH - rmaBa 7 (COBMECTHO C
AwmeTtuncTosoi O.).

Amertuctosa O., agBokat, akcnepT 'epmaHckoro obLiecTBa no TEXHUYECKOMY
COTpyAHWUYeCTBY - rnaea 7 (coBmecTHo ¢ 'ab6bacosbiM A.).

MamoHToB H., cyobsi BepxosHoro Cygma Pecnybnukm KasaxctaH - rmasa 10
(§ 1-5).

[lenne Y, poktop npasa, ¢ despans 2007 r. no main 2009 r. - pykosoauTenb
MexpernoHanbHoi nporpaMmbl "'epmaHckoro obLiectsa Mo TEXHUYECKOMY COTpya-
HuyecTBy «logaepxkka npaBoBoi U cyaebHow pedhopmbl B cTpaHax LieHTpanbHoi
Asum» - rnasa 10 (§ 6).

Crapunos fO., [LOKTOP IPUANYECKUX HayK, 3aBedyHoLLmMii kadeapoin agMUHUCTpa-
TUBHOTO U MYHULIMNAnbHOro npasa BopoHEeXCKOro rocyapCTBEHHOrO YHMBEPCUTETA,
3acnyxeHHbIn aeatenb Hayku Poccuiickon ®egepaumnn - BCTyNUTENbHas CTaTbs.
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MnaBa 1
BBEOEHWME B AAMUHUCTPATUBHOE MPABO

§ 1. OnpegeneHve aaMUHUCTPATUBHOrO NpaBa

AMUHUCTpPATUBHOE MpPaBo - OAHa M3 hyHAaMeHTarnbHbIX OTpacrei npasa B
APecny6nMKe KasaxcTtaH Hapsify C KOHCTUTYLMOHHBLIM, YFONOBHBIM, rpaxaaH-
CKVM, YrOnoBHO-MpoLeccyanbHbIM, FpaxaaHcKo-npoleccyansHbIM NpaBoMm.

CamMo HasBaHWe nokasblBaeT yrnpaBlieHYeCcKyo npupoay aToi otpacnu. OaunH
13 nepeBoAOB NaTUHCKOro cnosa administratio - ynpaBnexnvne. OpgHako ynpasne-
HWe - OYeHb MHOroMepHasi kateropus, noatomy 6yaeT owmMBOYHO yTBEPXKAATb,
4YTO aAMWHUCTPATWBHOE MPaBO 3aHMMaeTCs BCEMW YMpaBMEHYEeCKUMM BOMpO-
camu. O4YeBMOHO, YTO YNpPaBMEeHWEe XWBLIMU OPraHM3Mamv WU TEXHUHECKUMMU
YyCTPOMCTBaMW, MHXEHEPHbIMU CUCTEMaMU He W3yvaeTcs aAMUHUCTPATUBHBIM
npaBoM, KOTOPOE HanpPsIMyto CBS3aHO C coLuanbHbIM ynpasneHnem. Ho n He Bes-
KOe ynpaBneHue B pasfUyHbIX COLManbHbIX CUCTEMAX NPEACTaBsSeTCs MHTepec-
HbIM ANA aAMWHUCTPATUBHOIO npasa. YnpaBfieHWe B CEMbe, PENUrMO3HbIX UK
06LeCcTBEHHbIX 06 beANHEHNAX, KOMMEPYECKUX OpraHn3alusx no GonbLuen YyacTu
He oXxBaTblBaeTCsl aAMUHUCTPATUBHBIM MPaBOM.

AOMUHUCTPATUMBHOE MpaBO - OTPaCib, HEMNOCPEeACTBEHHO CBsi3aHHasi C BO-
npocamy rocyAapCTBEHHOro ynpaBneHusi. CpaBHUTENbHO HEAABHO BO MHOTUX
yyebHuKax no agMUHUCTPATUBHOMY MNpaBy yka3biBanoch, YTO aAMUHUCTPaTUBHOE
npaBo NPU3BaHO PerynupoBaTth O6LECTBEHHbIE OTHOLLEHUS, CKNaablBaLmecs B
cthepe rocynapCTBEHHOro ynpasneHus'.

Ho rocymapcTeeHHoOe ynpasfieHne - Takke OYeHb MpoKas kateropus. B uns-
BECTHOW CTeneHu Noboii rocyaapCTBEHHbIV OpraH 3aHNUMaeTCsi roCyAapCTBEHHBIM
ynpaBneHvemM, T.e. LiernieHanpaBieHHO BO3AENCTBYET Ha COOTBETCTBYHOLME 0bLLe-
CTBEHHbIE OTHOLLUEHUS C Lenblo UX yrnopsgodyeHusi. B Takom noHumanum Mapna-
MEHT, M3aaBasi 3aKoHbl, GEe3yCrioBHO, 3aHMMAaeTCsi rOCyAapCTBEHHbIM Yrpasre-
Huem. Cyapl, BbIHOCA PELUEHWS MO rPaxXAaHCKUM UMW NPUroBOPbI MO YrONMOBHLIM
[enam, onocpefoBaHHO BO3AEWCTBYIOT Ha O6LLECTBEHHbIE OTHOLWEHUS. MoaTomy

‘CoBeTckoe aAMUHUCTpaTUBHOE NpaBo: yuebHuk. - M.: FOpuaunyeckas nutepatypa, 1985. C. 37.
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asa 1

B LUMPOKOM CMbICIIE 3aKOHOAATeNbHbIE OpraHbl, CyAbl U Apyrve rocyaapcTBeH-
Hble opraHbl ([pe3naeHT, KoHCTUTyumoHHbI CoBeT, opraHbl MpoKypaTypbl) 3a-
[eNCTBOBaHbl B rocyAapCTBEHHOM YynpasneHuv. Hepapom oavH M3 3aKOHOB,
perynupyrLmx AesTenbHOCTb MECTHbIX MpeAcTaBUTENbHbIX opraHoB B Pecny-
6nuke KasaxcraH, HocuT HasBaHue «O MECTHOM rocyAapCTBEHHOM YNpaBneHun
1 camoynpasneHun B Pecnybnuke KasaxctaH». Ho 3akoHoTBOpYeckasi, cyaebHas
AeATenbHOCTb Bonbluel YacTbio perynupyeTcs Apyrumyu oTpacnsaMu npasa: KOH-
CTUTYLMOHHbBIM, FpaXKgaHCKUM, YronoBHbIM, NpoLeccyanbHbIMU OTpacnsamu.

OCHOBHOI MHTEpEeC AN aAMUHUCTPATUBHOIO MpaBa MpeacTaBnseT rocyaap-
CTBEHHOE YMnpaBrieHWe B Y3KOM CMbICNe CrioBa, T.e. yrpaBfeH4Yeckas gesTenb-
HOCTb OPraHoB WCMOSIHUTENBHOW BNACTU U UHLIX OPraHOB roCyAapCTBEHHON afMu-
HUCTpaumn. VIMEHHO 3TO MOBCEeAHEBHOe, onepaTuBHOE, AeTanbHoe ynpasneHue
HaxoAuTCs B LEHTPe BHUMaHWUS afMUHUCTPATUBHOIO Npasa.

YHuBepcanbHasi U BCEMpPOHMKaLas ynpaBneH4yeckas AESiTENbHOCTb rOCY-
[apCTBEHHOW aAMUHUCTpaLMKU CBA3aHa C OFPOMHbLIM KONWYECTBOM NpaBun nose-
OeHNs ANns rocyfapCTBEHHbIX OpPraHoB, rOCYAAPCTBEHHbBIX U HEroCyAapCTBEHHbIX
opraHusauuii, rpaxgaH. OTW npaBuna MOryT yCTaHaBnMBaTbCH 3aKOHaMu wnu
NoA3aKoHHbIMW akTamu B LieNnsiX oxXpaHbl 06LEeCTBEHHOro nopsiaka v obLLecTBeH-
Hol Ge3onacHocTw.

MoaToMy agMUHUCTpPATUBHOE [MpaBo MOXHO oOnpedennTb Kak COBOKYM-
HOCTb aAMWHUCTPATUBHO-MPaBOBbIX HOPM, PErynupyowmnx obLwecTBeHHble OTHO-
WweHus B cpepe ynpaBneHYecKon AesTENbHOCTU OpraHoB rocyAapCTBEHHONW aj-
MWHUCTPALMK (B KOTOPYIO BKMIOYAIOTCA UCMOSTHUTENbHBIE OPraHbl BNacTu, a Takke
MHblE rocyAapCTBEHHbIE aAMUHUCTPATUBHBIE OpraHbl, He aBnsLWwmnecs dopmans-
HO UCMOMHUTENbHBLIMM).

OrpomHbIi MaccuB 3TWX HOPM COAEPXWUTCH B aAMUHUCTPATMBHOM 3aKOHO-
faTenbCcTBe, a Takke B [pYyroM OTpacneBOM 3aKOHOAATeNbCTBE (rpaaaHCKoM,
TpyaosoM u Ap.). CyluecTByeT MHOXECTBO APYrMx MOHATUIA U NOAXOAOB K onpe-
OeneHnto agMMHUCTPaTUBHOIO MpaBa, HO BCE M3 HWX MOKasblBaloT NyONUYHy0 1
ynpaBneHYeckyo CyTb 3TOW oTpacnu. B Gonee WMpPOKOM cMbICrie agMUHUCTPa-
TUBHOE NMPaBO NpeAcTaBnseT cobol He TONbKO COBOKYMHOCTbL NPaBOBbLIX HOPM, HO
W NpaBoBble TEOPUU, Uaen, KOHUENLMn, NPUHLMNGI.

YnpaBneHyeckas AeSTenbHOCTb FOCYAapCTBEHHbLIX OpraHoB pasHoobpasHa.
OHa oxBaTblBaeT W Tak Ha3blBAaemMoe MO3UTUBHOE YMpaBneHWe, Bbipaxaiollee-
CA B WU3JaHWM MHOTOHMUCNEHHLIX aKTOB, codepXalyux pasHoobpasHble npasuna
noBefeHns, U UHAMBUAYaNbHblE NPeAnUcaHns, U NOMULENCKYI0 AeATeNbHOCTb,
CBSI3aHHYIO C MPUMEHEHNEM roCYAapCTBEHHOW aAMUHUCTpaLmen pa3HoobpasHbIx
Mep agMWUHUCTPATUBHOIO MPUHYXAEHUS, KOHTPOMEM M HaA30pOM, U Aaxe KBa-
3ncyaebHylo fgeatenbHocTb. B coBpemeHHOW Hay4yHOW nuTepaTtype BCTpevaeTcs
Anckyccus o npupoae aAMUHUCTPATUBHOrNO npasa, O TOM, UMeeT N 3Ta oTpacib
yrnpaBneHYyeckylo unu nonuuenckyto npupody. B coseTckoe Bpems u3-3a cBoen
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BBegeHne B agMUHUCTpaTUBHOE  Npaso

NONULENCKON COoCTaBnsALWer aagMUHUCTPATUBHOE NpaBO Aa)e WCKM4Yanocb 13
nporpaMm puanMYecknx y4ebHbIX 3aBeAEeHUI, MOCKOMbKY CHMTanocb, YTO CO-
BETCKOEe NpaBO He MMeeT Huyero obuiero ¢ BypxyasHbIM MONULEACKUM NpPaBoOM
1 nonuuemnckum annapatom. B aTon cBsA3u cnpaBeanvBbiM OyaeT npusHaHue u
ynpaBneH4Yeckon, U MOMULENCKON, U HEKOTOPbIX APYrMX COCTaBMASOWMX B Npu-
poae agMUHUCTPaTUBHOrO npasa.

AOMUHUCTPATUMBHOE NPaBO HeMnb3A paccMaTpuBaTbh TOMbKO Kak oTpachb, 06-
CNyXWBalLLYy0 WHTEpechbl roCyJapCTBEHHOrO YNpaBfeHUs W rocyAapCTBEHHOWN
agMuHucTpaumm. OHO npu3BaHO 3awmwaTtb rpaxaaH W HerocyaapCcTBEHHble
opraHu3auun OoT HenpaBOMEPHbIX AENCTBUI OCYAAaPCTBEHHLIX OpPraHoB MnyTem
HajeneHua ux npaBamMu, rapaHTUAMW B rOCYAapCTBEHHOM ynpaBneHuun, 3akpe-
nfeHneM pasnuuHblX npoueayp ny6nuyHon AeaTenbHOCTU rocyAapCTBEHHbIX
opraHoB, 06513aHHOCTEN M OTBETCTBEHHOCTU AOMKHOCTHbIX nuy. CoBpemeHHoe
aAMUHUCTPATMBHOE MpaBoO - 3TO OTPacnb, NO3BOMAKLAA cornacoBaTb pas3nuy-
Hble MHTepechbl B roCYyAapCTBEHHOM ynpaBneHun, HaLeneHHoOM Ha ynopsaoveHne
XWU3HWU obLjecTBa, oXpaHy obLecTBEHHOro nopsaaka n obecneveHne obLecTBEH-
Hol 6e3onacHocTu.

Ponb © 3HavyeHne agMUHWCTPATMBHOrO npaBa MNPOSBAAIOTCA B CaMbIX pas-
HbIX HanpaeneHuax. OHO perynupyeT BOMPOCHI OpraHu3auyun rocyfapCTBEHHO-
ro annapaTa, B3aUMOOTHOLUEHWA rpaxaaH W opraHvu3auuii c¢ rocyaapCTBEHHOMN
agMUHUCTPaLMe B pasnuuHbiX cdepax OB6LECTBEHHOW XWU3HKU, paspelueHue
ny6nmMyHo-NpaBoBbLIX CNOPOB. AAMUHUCTPATUBHOE NPaBO UrpaeT OrpoOMHYI0 pofb
B obecnevyeHun obLiecTBeHHOro nopsigka u obuiecTBeHHON Ge3onacHocTu. 37O
0c0BEHHO aKTyanbHO B CBS3M C BO3POCLUMMU yrpo3amu obLyecTBeHHoW 6esonac-
HOCTW CO CTOPOHbI PasnUYHOro poAa 3KCTPEMUCTOB U TEPPOPUCTOB, CIOXHBLIMU
MUrPaLMOHHBLIMU 1 3KOMOrMYeckMMmn npoueccamu. B Takux ycnosusix durypa no-
NULENCKOro oKasbiBaeTCs B LIEHTPe XWU3HWU coumyma.

MHorouncneHHble npaBuna, KOTOpble OPraHW3OBbLIBAIOT U YNOPSAOYMBAOT
06LLECTBEHHYIO XW3Hb, COAEpXaTcs MNPeuMyLleCTBEHHO B aAMUHUCTPATUBHOM
npaBe M MPOHM3bIBAIOT BCHO CUCTEMY OBLLECTBEHHBLIX OTHOLLEHWUNA.

§ 2. NcnonHuTenbHas BnacTb B cUCTEME
Tpex BeTBe# rocygapcTBeHHOW BnacTu

I Fmanyﬁ, M3 BCcex oTpacnelr npaeBa MMEHHO agMWHUCTpaTUBHOe Hawnbonee

€CHO CBSI3aHO C BOMPOCaMu opraHu3auumn u AesTenbHOCTU UCNONHUTENbHON
BNacTu, U 3TO BronHe obbsacHUMO. MNocpeAcTBOM peanu3auuv UCMONHUTENbHOWN
BNacTu OoCylleCTBNAeTCA rocygjapCTtBeHHOE ynpaBlieHne, Haxoaduleeca B LeHTpe
BHMMaHUs agMunHUCTpaTuBHOro npaea. Jlloboe ynpaBneHve npepnonaraeT Hanm-
une cybbekTa, obnagatowiero BNacTHbIMM NOMHOMOYUSAMY - agMUHUCTPaTOpa Unn
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agMUHUCTpauuu. MocyaapcTBeHHas agMUHUCTPaUmMs chopMUpOBaHa NpenmMyLLe-
CTBEHHO B pamKax WCMOSHATENbHON BETBU BACTM.

26

UcnonnutensHasi Bnactb obnagaet  onpegesieHHbIMM  [PU3HaKaMu:
UcnonuntenbHas BAacTb - 3TO PasHOBUAHOCTb OCYAaPCTBEHHOMW Bria-
ctn. Teopusi pasgeneHus Bnactei npegnonaraet TpU Krnaccuveckue BETBU
rocyfapCTBEHHON BNACTW: 3aKOHOAATENbHYIO, UCMOMHUTENBHYIO U CyAebHyto,
Kaxxgasi 3 KOTOpbIX UMeeT CBOe MnpeAHas3HavyeHue, NpUHLMNbl opraHnu3auum n
[eATenbHOCTU, 0COBEHHOCTH.

UcnonuutenbHasi BnacTb OCyLYeCTBIISIETCA CrieynanbHbIMU rocyaapcTBeH-
HbIMW opraHamu - opraHamu WCronHuTensHou Braactu. OHW NpeacTaBnsaloT
coboli OCHOBHOE 3BEHO B CUCTEME OpraHoB rOCY[AapCTBEHHOrO YNpaBMeHus.
KoHeuHo, ByaeT owmnboYHbIM yTBEpXAaTh, YTO BCE yNpaBneHYeckne CTPyKTy-
pbl rocyapcTBa CoOCpefoTOYEHbI B paMKax UCMOMHUTENbHBLIX OpraHoB, HO Gec-
CNOPHBLIM ABMNAETCS AOMUHMPOBaHWE UCMOMHUTENbHBLIX OPraHoB BNAcTu cpeaun
3TUX CTPYKTYP.

UcnonuutensHas Bnactb obnagaeTr eaMHCTBOM Ha Bceu Tepputopun Pe-
crybrmmkn KasaxcraH. EAWMHCTBO MposIBNSeTCS B MpUHUMNAax opraHv3auuu,
npotieaypax AeATenbHOCTU FOCYAapCTBEHHbIX OPraHOB Ha PasfUYHbIX YpOB-
HAX UCMOMHUTENBLHON BNACTU U B pasnnyHbIX cdepax obLeCcTBEHHbIX OTHOLLE-
HWIA. [AnA yHWUTapHbBIX rocyAapcTB, K YMCNy KOTOpbIX OTHOcUTCS M KasaxcTaH,
XapaKkTepHo, YTO AaXKe Ha MEeCTHOM YpOBHe NPUCYTCTBYET eAuHas CTPyKTypa
MECTHbIX WUCMOMHUTENbHbLIX OPraHoB.

UcnonuutenbHass BnacTb YeTKO CTPyKTypuposaHa. CylecTBYOT pasnuy-
Hble YPOBHW UCMOMNHUTENbBHOW BRNACTWU, Mepapxma u cuctema noguMHeHns og-
HWX OpraHoB APYrnM.

UcnonuutenbHas BracTb HOCUT [MO43aKOHHbBIVI XapakTtep, O3Hauvalowuin,
YTO opraHusaums n YHKLUMOHWPOBaHWE OPraHoB WCMOMHUTENbHOW BRacTn
OCYLLECTBNSATCA HAa OCHOBaHUWN 3aKOHOB.

UcrnonuutenbHas Bracte UMEET OpraHusylouii xapaktep, MNOCKOMbKY Le-
b0 e OCYLLECTBNEHUS ABNAETCA YyNopsAoYeHNe 06LLEeCTBEHHbIX OTHOLEHUN,
opraHu3aums WCNOMHEHUS 3aKOHOB WM WHbIX NPaBOBbIX NPeanuCaHuin, Crox-
HbIX COLManbHbIX CUCTEM B SKOHOMWKE, aAMWHUCTPATUBHO-MONIUTUHECKON U
coumnanbHO-KynbTYpHON cdepax.

UcnonuutenbHasi BRacTb UMeET yHuUBepcallbHbIYi Xapaktep, TO eCTb
pacnpocTpaHAeTcs Ha camble pasnuyHble 06l EeCTBEHHble OTHOLIEHUA U
CyObEKTOB 3TMX OTHOLWIEHUI BHE TEPPUTOPUANBHBIX UMU BPEMEHHbBIX rpa-
HUL,.

Peanuzaynsi UCMOMHUTENbHOM BNAacTu OT/IMYAETCS HENpepbIBHON, CcUCTe-
marndeckon LesiTe/lbHOCTbI0, MOCKOMbKY rOCYAapCTBEHHOE YnpaBneHune
npegnonaraeT NOCTOSHHOE BO3AEWCTBME Ha yYaCTHWKOB OOLLECTBEHHbIX OT-
HOLLEHWIA.



: B aj patusHoe  npaso

9. B pamkax ocCyLeCcTB/IEHNS WUCIOHUTENbHONM BNactTy peanu3yroTcs pasiny-
Hble  DyHKLN.

Bo-nepsbix, 3TO HENOCPEeACTBEHHO YHKYMU roCyAapCTBEHHOro ynpassie-

HWSA: naHupoBaHue, NPOrHO3NpoBaHWe, OpraHusauus, perynupoBaHue, Wuc-

NONHeHne, y4yeT, KOHTPOnb.

Bo-BTOpbiX, peanusauvs WCNOMNHWTENbLHOW BRacTW npegnonaraetT HOPMO-

TBOPYECKYIO [AEATE/IbHOCTL  WUCMONHUTENbHBLIX OpraHoB, YTO MNoKasblBaeT

6nmn30CcTb K 3aKoHoaaTeNnbHOW YHKLMK.

B-TpeTbux, BaxHOW yHKUMEN NABNAETCA oxpaHa o0bLyecTBeHHOro mnopsaka

u obecneyeHne 0OLYECTBEHHOV ©6e30M1acHOCTY.

B onpeneneHHbix criydasx B pamkax peanusauyuu 3TOW BRnacTu OCyLlecTBns-

eTca rnpasocyaue: BblHECEHWE OT UMEHM rocyaapcTea NybGnuyHbIX HakasaHWun

WY peLleHnin No cnopam BO BHeCyAeGHOM Mnopsiake, YTO CBUAETENLCTBYET O

Hannuun kBasucyaebHoON Unu KPUCANKLNOHHON YHKLMK.

B cBSA3M C HOBbIMW B3rNsAamMy Ha aAMUHUCTPATUMBHOE MPaBO MOXHO FOBOPUTL

O [paBo3aLNTHON DYHKUMM UCMOMHUTENLHOM BAacTh, B PaMKax ocCyLlecT-

BNIEHNA KOTOPOWN UCMONHUTENbHbIE opraHbl obecneunsatoT cobnogeHne npas

n csobog rpaxaaH.

10. VicnonuutenbHasi Bnactb, ABNASCb CaMOCTOATENbHON BETBbLIO rOCYAapCTBEHHON
BMacTW, TEM He MeHee B3anmogesicTByeT ¢ Apyrumu ee BeTBsiMu. TpuHUMN pas-
AeneHns BnacTel He o3HayaeT U3onAuuM OOHON BETBU rocyAapCTBEHHON BMacTu
ot apyroit. OHM B3aVMOAENCTBYIOT Mexay cOBOM, orpaHnyMBatoT Apyr Apyra.

C 0aHOVi CTOPOHBI, WCMONHUTENbHAS BNAaCTb BTOPUYHA [0 OTHOLUEHWIO K
Apyrum BeTBsiM. Camo ee Ha3BaHWe roBOpUT O TOM, YTO MCMONHUTENbHbIE Opra-
Hbl NPU3BaHbl UCMNONMHATL PELUEHWS, NPUHATBIE OpraHamMu Apyrux BETBEN BnacTtu
(3aKOHbI, peLleHnss MacnMxaToB, MPUroBOpbl U pelleHus cyaos). [eaTenbHoOCTb
MCMONHUTENbHbIX OPraHoOB 4YacTo OLEHUBAETCA CyAamMu M WHbIMU OpraHamu ¢
TOYKM 3PEHUSI 3aKOHHOCTU, YTO TaKXe CBUAETENLCTBYET O 3aHUMAeEMOM WCMOMHW-
TeNbHON BNAcTbi0 MECTe Cpeaun ApYrux BeTBEN rocyjlapCTBEHHOW BNacTy.

C Apyroii CTOPOHbI, B peanbHOCTN WCMONIHUTENbHAs BracTb SBMAETCS
camoyi MorylecTBeHHoN. VIMEHHO NO3TOMYy B CUCTEME COEPXeK W NpoTuBOBE-
COB MPUCYTCTBYET HEKUN KPEH: CyLLEeCTBYEeT OrPOMHOE KOMUYECTBO OrpaHUYveHuin
ANSA UCNOMHUTENbHON BNAcTW, HO caMa OHa hopmanbHO O4eHb crnabo BAUSET Ha
3aKkoHopaTtenbHyto U cyaebHyt. bBonee Toro, 3akoHoAaTenbCTBOM CrneunanbHO
npeaycmMaTpuBaloTCsd MeXaHu3Mbl, He MO3BOMSALWME WCNONHUTENBHOW BRacTu
OKasblBaTb CEpbe3HOe BNUSAHME HA 3aKOHOAATEenNbHYIO UNKN CyaebHyo BETBU.

Takas MOryLecTBeHHOCTb UCMONHUTENBHOW BNacTh OObACHAETCA cneaylowmumm
NpUYMHaMM, KOTOPblE TaKkkKe MOXHO OTHECTM K NPU3HAKaM MUCMOMHUTENbLHOW BNacTu:
1. B cucteme UCNONHWUTENBHON BNacTU COCPeAOTOYEHbl OCHOBHbIE OpraHusaum-

OHHble, KagpoBble, (UHAHCOBblE, WHMOPMALMOHHbIE, WAeonornyeckne pe-

cypcbl rocyfapcraa.
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2. VMeHHO B cuCTEMe WCMOMHUTENBHOM BNACTU CKOHLEHTPUPOBAaH annapat rocy-
[apCTBEHHOrO NPUHYXAEHUS (NonuLeiickue opraHbl, apMusi, NEHUTEHLapHas
cuctema, cneuuanbHble cnyx6ebl).

3. MWcnonHuTtenbHas BnacTb OpraHM3oBaHa Ha MpUHUMNAax eAvMHoHayanus gesi-
TENbHOCTW W CTPOrOro MOAYMHEHUS] HUXECTOSILLIMX OPraHoB BbILLECTOSLUM,
YTO OTCYTCTBYET B Clyyae C 3aKoHoAaTenbHoW unu cyaebHoN BnacTbio.

§ 3. OTanbl B UCTOPUU aAMUHUCTPATUBHOTO Npasa

AnMMHMCTpaTMBHoe npaBo - CpaBHUTENbHO Monogas oTpacnb npasa. [o
CBOEr0 COBPEMEHHOI0 COCTOSIHWSA OHa NpoLUna HEeCKOMbKO 3Tarnos.
Bo3HukHOBEHME aAMUHWCTPATUBHOrO MNpaBa Kak OTpacnu fnpasBa CBA3bIBAOT C
XVII—XVIII BB. lMpeawecTBeHHNKaMW aAMUHUCTPATMBHOrO npaea Obinn kamepa-
NUCTVKa U Nonuueinckoe npaso.

Kamepanuctuka, yxogsiwas kopHsmu B XVI B. 1 okoHYaTenbHO cpopmmnpoBas-
wasics B Mepmanun B XVII B., Nnpeactasnana coboi LMKN aAMUHUCTPaTUBHBIX U
3KOHOMUYECKUX AUCLUUNMNH, NPenofaBaBLUMXCA B €BPONENCKUX CPeAHEBEKOBbLIX
yHuBepcuTeTax. B pamkax 3ToW Hayku usyyanucb BOMPOCHI yrNpaBneHus Xo3si-
CTBOM KpymnHbIX heofanos, paBHO kak (PMHAHCOBblE M 3KOHOMMUYECKUE BOMPO-
Cbl XO3AICTBOBaHNSA, arpapHoe, ropHoe, necHoe feno. MNogobHele 3HaHWa Gbinu
HeobXoAuMbI yNpaBAaloLWMM 1 ciyxawmuM deofanbHbIX XO3SNCTB, NOCKONbKY B
cpefHve Beka BCe ynpaBsneHune - agMUHUCTPaTUBHOE, (DMHAHCOBOE, BOEHHOE, CY-
nebHoe - oCyLLEeCcTBNANOCL B Npedenax Tepputopuii eoaanos.

B KOHTEKCTE UCTOpPUYECKMX COOLITWUIA, MOBMUSIBLUMX HA CTAHOBMEHWE U pas-
BUTWE aAMWHUCTPATUBHOIO Mpasa, BblAENSeTCs POCT ropoAoB, CO3fdaHWe LeH-
TPanu3oBaHHbIX rOCYAapCTB W YCUNEHWe LEeHTpanbHOW Bnacth, passuTue
9KOHOMMYECKUX U KyNbTYPHbIX OTHOLLIEHWIA, TOProBnv mexay rocyaapcreamu. A6-
CONIOTUCTCKNE rocyaapcTBa, He Npu3HaBaBLUVe pasfeneHns BnacTeln, B KOTOPbIX
BCSA BNacCTb M ynpaBneHne Bbinu cocpefoToYeHbl B pykax NpaBUTENs, He orpaHu-
YEHHOro HMKaKMMK NPaBoOBbLIMU NPeAnMcaHnsamMn, Bbinn BbiHYXXAEHbI pearmposaTb
Ha HoBble npoueccol. MNosBunack HacywHas Heob6xoanuMocTb 3MEKTUBHOIO ro-
CyAapCTBEHHOrO YNpaBneHns B MHOWM O6LLECTBEHHO-NONUTUYECKON U coLuanbHo-
3KOHOMMWYECKOW CUTYyaLmn, co3aaHns cneymnansHoro annaparta, cnocobHoro oxpa-
HSATb OOLLECTBEHHbIN NOPSAOK HE TOMBKO C NMOMOLLIbIO HOPM YrofoOBHOrO npasa.

B XVIII B. kamepanucTuka paclumpuna CBOW npeameT Ha BCe CBS3aHHble C
rocyjapCTBEHHON NONUTUKON AUCLUMUNIMHBIZ (YYEHbIE B 3TOW CBSI3W NMULYT O CTa-
poi 1 HoBOW kamepanuctuked). B pamkax ynpaBneH4eckol COCTaBnsIIOWENn Ka-

2 [annurad [., MonsHckwii B.B., Ctapunos KO.H. AOMWHUCTpaTUBHOE NpaBO: WCTOPWUSI PasBUTUS U

OCHOBHbIE COBPEMEHHbIE KOoHLenuuu. - M.: KOpuct, 2002. C. 13.
3 CMm. Tam xe.
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BsegeHne B agMUHUCTDATMBHOE  [IPABO

MepanucTUK1 3aknagblBanocb Kepapxmyeckoe NOCTPOeHWe rocyAapCTBEHHOMO
annapaTa, pernameHTMpoBanucb PyHKLMKU, npaBa U 06A3aHHOCTU YMHOBHMWKOB,
yHUMUMpOBanuch yuypexaeHns, obocHoBbIBanacb HEO6XOAMMOCTb LieHTpanuaa-
uun ynpasneHus, 4to ObiNo nokasaTenbHbIM ANS 3MOXW NpocselleHHoro abco-
noTtnsma. KamepanbHoe npaBo o4eHb BYpHO pasBMBanochb B TakuxX eBPOMEnCcKUx
cTpaHax, kak ®paHuus, Mpyceua, Utanus, Wseuns, Nonnanaus.

B npouecce pa3BuTUs KamMepanucTUKU OT HEE OTAENSNUCh PasnuyHbie AUCLM-
nnuHbl. K npumepy, cneymanuctsbl B obnactu hMHaAHCOBOro npasa BeAyT CBOW OT-
CYeT C OTAENeHnsa cBoel oTpacnu oT kamepanuctukn. OQHON U3 BbIAENMBLUMXCA
avcumunnuH 6eino 1 nonuuerickoe npaso. MNepBbli TPYA, HENOCPEACTBEHHO NOCBS-
LLleHHbIA BOMpOCcaM MOMULENCKOro npaBa, CBS3bIBAOT C MMEHEM hpaHLy3cKoro
yyeHoro H.[lenamape (1639-1723)4, koTopblin onybnukoean paboTy noa Ha3BaHu-
eM «TpakTaT o nonuuum». B aTom Tpyae y4eHblli onucan npeameTbl Nonuueickoi
[eATenbHOCTN, BblAenun rnaBHble ee 4epTbl®. Cepbe3Hoe 3HayeHwe Ans passu-
TUS NOMULEACKON Haykn umenu paboTbl U.KOctn (1717-1771) n E.doH 30HHEH-
denbca (1732-1817), koTopble BHecnu GonblUoOW BKkNag B ynyyweHue paboTbl
nonuuMmn, NeHNTEHUNAaPHbIX YYpexaeHuin n puHaHcoBon caepsbi®.

BbipaxeHune «nonuuenckoe npaBo» CO3BYYHO C CyLLECTBOBaBLUMMY B Te Bpe-
MeHa nonuuenckuMmn rocyaapctesamv. BmecTe ¢ TeM TEPMUH «BNacTb NOAULANY
CNyXWn B KayecTBe NpPaBOBOro HaMMeHOBaHWSA rocyfapCTBEHHOro obecneyeHus
«xopollero nopsiaka» B obliectse, a nonuvuelickas Bnactb NOHUManach Kak ocy-
LectBneHne 3abotbl 0 GnarococTosiHUM obuiecTBa’. Bo MHOrMX cTpaHax cospa-
Banucb cneymnanbHble NONUUenckne yupexaeHus, y KOTopblX Obin O4eHb LLINMPOKNIA
Kpyr 06s3aHHOCTEN: MHOTUM U3 TOrO, YeM CEroAHs 3aHUMAalTCst MHOMOYUCHEHHbIE
aAMuHUCTpaTuBHbIE areHTcTBa, B XVI—XVIII BB. 3aHMManuck nonuuerickue opra-
Hbl (OCBELLeHMe ynuL, CaHUTapHoOe COCTOsIHUE, NPOTUBOMNOXapHas 6e3onacHoOCTb,
obpasoBaHue, KynbTypa W faxe cemeilHble OTHoleHus). lMossunuck nepsble
cBO/Abl NOMULENCKoro 3akoHoaaTenbcTBa. MNOHATHO, YTO B MONULENCKUX rocyaap-
CTBax BCE OTHOLLUEHUS MEXAY BNacTblo U rpaxpaHamMu cTpounucb Ha ocHoee bec-
NPEeKOCMNOBHOr0 MOAYMHEHUA FOCYAAPCTBEHHLIM OpraHam, a camyv YMHOBHUKN He
6bINN OrpaHNYeHbl KakuMn-nmbo yCTaHOBNEHUAMM.

Cnegyowmini atan B pasBMTUM agMUHUCTPaATUBHOrO MnpaBa CBsA3aH c rnybo-
KUMWU nNepemMeHaMmn B NONUTUYECKON, SKOHOMMUYECKOW XU3HW, HOBON cCOLManbHO-
akoHOMMYeckol obcTaHoBko B koHue XVIII - nepsoii nonosuHe XIX B.

MpowmblwneHHble peBontouun B EBpone, nepexos B psage eBponenckux cTpaH
K KOHCTUTYUMOHHbIM hOopMam npaBneHus, criefoBaHue NPUHUMNY pasgeneHus

4 lenamape cyuTaloT pogoHayanbHUKOM nonuueinckux Hayk. Cm.: Mannuran [., MonsHckuii B.B., Cta-
punos K0.H. Ykas. cou. C. 15.

5Tam xe. C. 14-15.

6 Obuee agmMuHUCTpaTUBHOE npaBo: y4ebHuk / nog pen. Crtapunosa HO.H. - BopoHex: WMap-Bo Bo-
poHex. roc.yH-ta, 2007. C. 71.

7 Fannuran A., NonsiHckuid B.B., Ctapunos FO.H. Ykas. cou. C. 13.
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BnacTeil, pacnpocTpaHeHne KOHLenuuu npaBoBOrO rocyAapctBa He MOrMu He
okasaTb BMUSIHUSI Ha nonuuelnickoe npasBo. OTHOLWIEHWUS Mexay rocynapcTBoM U
rpaxgaHamu nepectatT paccMaTpuBaTbC TOMbKO B PEXUME MNOAYUHEHUS Mo-
cnefgHux nepsomy. lNpaBo AeiicTByeT ANS BCEX - U ANS YMHOBHWKOB, W ANS ro-
cypapctea, 6onee TOro, OHO NPU3BaHO cAepXuBaTb aAMUHUCTPATUBHLIA NPOU3-
BOJ YNHOBHUKOB. BO3HMKaIOT COBEPLLEHHO MHbIE MO CBOEN NpMpoae OTHOLLIEHUS B
cchepe rocyaapctBeHHOro ynpasrneHusi. «llonuuerickoe npaBo AnNs pernameHTa-
LM 3TUX OTHOLLEHWIA OKasanock y3Kon oTpacnbio npasa. K Tomy e OHO nmeno
HENpUrNAAHYI0 penyTaumio 3almuTH1Ka abContTUCTCKOro rocyaapcTea, nonyyms-
Lwero 3aTemM HasBaHue nonuuerickoro»8. Kak nuwet K.C.Benbckuid, B Te4yeHue BTO-
povi nonosuHbl XIX B. monuuelickoe NpaBo [OMKHO GbINO YCTYNMUTL CBOE MECTO
ApYrori COBOKYNHOCTW MpaBOBbIX HOPM, KOTopas B ['epmaHuu nonyyuna Hasea-
HWe «npaBo ynpaBneHus» («nNpaBo BHYTPEHHEro ynpaeneHus»), a Bo ®dpaHuum
- «agMuHucTpaTMeHoe npaBo»®. KO.H.CtapunoB ykasbiBaeT, YTO cCHavana Hayka
«aAMUHUCTPATUBHOrO NpaBa» HasblBanachb «rocyapCTBEHHO-NPABOBOW HayKomn»,
a aAMUHUCTPATUBHOE MpaBO OTAENWNOCL OT HayKu rocyapCTBEHHOro rnpasa B
pesynbTaTe ANUTENBHONO M NPOTUBOPEYMBOrO Mnpouecca passuTus’0. BosHuKHO-
BEHMEe aJMUHUCTPATUBHOIO MNpaBa CBSi3aHO C NPU3HaAHMEM BEPXOBEHCTBAa MnpaBa
YyenoBeka W rpaxaaHuHa, C UAesMu NpaBOBOroO rocyAapctsa, ¢ nmbepanbHbIMU
npeacTaBneHnamMM O Ponu rocyaapctea B coumanbHbIX npoueccax!t.

Ocoboe pasBuTME Ha HOBOM 3Tane agMUHUCTPATUBHOE NPaBO MOMYYWUNo B
Takux cTpaHax, kak ®paHuua n Mepmanuna. ADMUHUCTPaATMBHOE NPaBo U3Havanb-
HO CO3[aHO KaK MpaBO KOHTPOMS 3a rocyfapCTBEHHOW agMWHWUCTpauuen, npaso
3aluThl rpaxaaHnHa OT NPOM3BOMAa CO CTOPOHbI aAMUHUCTPATUBHbLIX BRacTein'?
noaToMy B paboTax y4eHblX TOro BpemeHu ocoboe BHMMaHue yaensnocb caep-
XMBaHMWIO NONULENCKOM BNACTU U OrPpaHUYEHU0 aAMUHUCTPaTUBHOIO Npon3sona,
ynpaBneHunto, OCHOBaHHOMY Ha 3aKOHe, B3auMHOCTW NpaB M 06A3aHHOCTEN rocy-
AapcTea u rpaxaaH.

BmecTe ¢ Tem agMUMHUCTPATUMBHOE NPaBO HE OTKa3anocb OT NOMULENCKON Co-
CTaBnALLEN, HO CTano paccmaTpuBaTh ee Kak oaHy M3 PYHKUWUIA rocyaapcTBeH-
HbIX OpraHoB No oxpaHe obLLecTBeHHOro nopsiaka, obecneyeHns GesonacHocTu
rpaxgaH, a He Kak NpuHLMN rocy4apCTBEHHOrO ynpaBneHus.

OkoHyYaTenbHoe npespalleHne agMUHUCTPaTUBHOIO Npasa B CAMOCTOSITENb-
HYI0 MPaBOBYIO AUCUMNIMHY B NUTepaType CBA3bIBaOT C koHUOM XIX - Havyanom
XX B. FO.H.CtapunoB nuwet, 4TO CTaHOBIEHWE aaMWHUCTPATUBHO-NPaABOBOW

8 Benbckuii K.C. ®eHomeHonorns agMUHUCTpaTUBHOro npasa. - CmoneHck, 1995. C. 14.
9 Tam xe.
10 Fannuran [., MonsiHckuin B.B., Ctapunos tO.H. Ykas. coy. C. 18-19.

1 AIMMHMCTpaTHBHOE NpaBo 3apybesxHbix cTpaH: y4ebHuk | noa pea. A.H.KoabipuHa n M.A LLITaTuHOI.
- M.: Cnapk, 2003. C. 7.
2 Tam xe.
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BBegeHme B 8AMMHUCTPATMBHOE  MpaBo

Hayku BO MHOroM cocTtosinochk bnarogapsi Hemeukomy ydyeHomy O.Maiiepy (1846-
1924), koTopblii onpedenun napaMeTpbl ynpaBfieHUs B NpaBOBOM FOCyAapcTBe,
cchopmynMpoBan MHOrMe NOHATUA Cy6bEKTUBHOrO Ny6nuyHoro npaea, nyoGnuyHomn
COBCTBEHHOCTW U NYBNUYHOrO NPeAnpuaTUS, yaenun Gonblwoe BHUMaHWE agmu-
HUCTpaTMBHbIM akTaM. MHorue paspaboTtaHHble O.MaiepoM MNOHATMS U npaBo-
Bbleé MHCTUTYTbl COOTBETCTBYIOT COBPEMEHHOMY CTaHAapTy aAMWHUCTPaTUBHO-
npaBoBoi pormatuku'd. [anbHeiwee pasBuTMe agMUHUCTPaATUBHOrO Mpasa,
npexnae BCEro B eBponeicknx cTpaHax Oblno cBA3aHO C NpeofofieHnemM NoHuma-
HUS aAMWHUCTPATMBHOIO NpaBa kak «MpuHYyXAawlen» oTpacnu, cuctemaTusa-
LuMen n cneuvanusaunennt MHOrOYUCNEHHbLIX aAMUHUCTPATUBHO-MPABOBbLIX HOPM,
BHUMaHWEM K BONpocaM agMUHUCTPATUBHON IOCTULMN N aAMUHUCTPATUBHOIO Npo-
yecca, nyonuyHor cnyx6bbl. B uncne apyrux y4eHbix, BHeCLIMX GonbLUOW BKNag B
pasBuTNe aAMUHUCTPaTUBHO-NPABOBOM Hayku, Ha3blBaloTca nMeHa J1.Mymnnosuya
(ABcTpusi), M.Opuy (®paHuus), JlopeHua cdoH LTeiHa (FTepmanms)’4.

B Gonee 6nu3kux k KasaxctaHy cTpaHax MNOCTCOBETCKOro NPOCTPaHCTBa MU,
rnaeBHbIM 06pa3om, B Poccun agMUHUCTPaTMBHOE NPaBO BO3HWKIO U pa3BuBanoch
npeumMyLLecTBEHHO NoA 3anagHOeBpONenckuM BnMaHMeM. 3aech, Kak u B 3anag-
Hon EBpone, agMWHWCTpPATMBHOE NPaBO Ha4MHANOChb C NOMULIEACKOro npasa, u
ero 3apoxaeHue cBs3blBaloT ¢ Havanom XIX B.'5 MNonuuenckoe npaBo paccmaTtpu-
Banocb kak oTpacnb, obcnyxuBatrowas nonuUenckyto 4esTeNbHOCTb, 3aknyat-
LYylOCA B KOHTPOME W Haj3ope 3a rpaxaaHamu u opraHusaumsamu, obecneveHnn
obLecTBEHHOro nopsiaka, 6e3onacHocT 1 6narococToAHUS.

MosgHee B koHue XIX - Havyane XX B. agMUHWCTpaTMBHOE MpaBO CTano no-
HMMaTbCA Gonee LMPOKO - Kak Hayka O AeATENbHOCTM MHOFOYUCNEHHbIX af-
MUHUCTPATUBHBLIX OPraHoB, HO LEHTpanbHbIMKW BONpocamu npu 3TOM Obinu:
opraHusauns agMUHUCTPATUBHLIX YYpexAeHun, opMbl ynpasBneHus 1 agmu-
HUCTpaTuMBHas tOCTUUMS, YTO cocTasnsano O6uylo YacTb aAMUHUCTPATUBHOIO
npaea. B OcobGeHHylo YacTb BknoYanucb yyeHuss o 1) nonuuymm Ge3onacHocTy;
2) HapogHOM 3740poBbe; 3) AYXOBHOM pasBuTuu; 4) o6 akoHoMu4eckom Gnaro-
cocTtossHun'6,  KpynHemwumm poccuincKMMK nonuuenctamm v agmMuHUCTpaTuBK-
ctamu Toro Bpemenun 6oinun U.E.AHgpeeBckuid, WN.T.Tapacos, B.®.[leptoXnHckui,
A.A.TpucdoHos, M.M.lWnunesckuin, 3.H.Bepenarc, B.M.'ecceH, A..Enuctparos,
B.B.MBaHoBCKMI 1 ap."7

CoBETCKWIN Nepuof, XxapakTepuayeTcs pasfMyHbiM OTHOLLIEHUEM K aAMUHUCTPa-
TMBHOMY npaBy. C O4HOM CTOPOHBI, OTPACHb OKOH4YaTeNbHO cdopmupoBanack. Mpu

13 Fannvran [., Monsaxckuid B.B., Ctapunos FO.H. Ykas. coy. C. 25-27.
14 AOMUHUCTpaTUBHOE NpaBo 3apybexHbix cTpaH. C. 8.
15 Fannuran [., Monsaxckuid B.B., Ctapunos tO.H. Ykas. cou. C. 31.
16 O6Liee agMuHMcTpaTMBHOe npaso. C. 73.
17Cm. 06 aTom nogpobHee: AomuHucTpaTneHoe npaso Poccuu: kype nekuwmit/nop ped. H.KO.XamaHeBoii.-
M.: TK «Benbu», nag-so «Mpocnekt», 2008. C. 15-35.
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BCEX HEYTUXaoLLMX A0 CUX MOp Cropax o npeaMeTe, MeTofe, CMcTemMe aAMUHUCTpa-
TUBHOTO Npaea, Npupoae agMUHUCTPATUBHO-NPABOBbLIX OTHOLLEHWIA, TEPMUHONOTK
cnoxwunock bonee nnu MeHee obLlee NpefcTaBreHne 0 COAePXKaHUN U HanoNHEHWN
aTon otpacnu. C Apyroi CTOPOHbI, aAMWHUCTPATUBHOE NPaBO NEPEXUNO TPYAHbIe
BpemeHa. B 20-30-x rogax npoLunoro CToneTus naeonorna crana akTMBHO BMeLLK-
BaTbCs B onpefeneHne v 3agadv agMUHUCTPaTUBHO-NPaBOBON Hayku. Kak oTmeva-
IOT Ka3axCcTaHCKu1e U poccuickne ncenegosatenu, BHavane 30-x rogoe paspabotka
npobnem agMWHUCTPATMBHOrO MpaBa NpPakTUYeCcKW NpekpaTunack no NpuUYnHe He-
HY)>XHOCTW CcTapblxX BypxyasHblX NOAXOAOB B yNpaBneHuu, Nonuueinckoro annapara,
TopXecTBa maen o6 oTMmpaHuu rocyaapctea u npasa. B koHue 1920 - Havane
1930-x rogoB Havanocb ppoHTanbHOe HacTynneHne Ha aaMUHUCTPaTUBHOE NpaBo
Kak oTpacnb NpaBoBefeHWA'8, KOTOPOe 3aKOHYMIIOCh WCKMIOYEHWEM aaMUHUCTpa-
TUBHOrO Npasa W3 y4ebHbIX Nporpamm puaNYEcKnX dakynbTeToB BY30B.

B 1938 r. 6bIN0 peLleHo BOCCTAHOBUTL HayKy aMWHWUCTPATUMBHOIO npasa W BO-
306HOBUTL NpenojaBaHne agMUHUCTPATMBHOMO npaea B yHuBepcuteTax'®. C atoro
BPEMEHN aAMWMHUCTPATUBHOE MPAaBO HOCWIO SPKO BbIPAXEHHbIA MAEONOrnyeckunin
xapaktep. ocyaapcTBeHHOe ynpaBneHWe HeM3MEeHHO CBSA3bIBANoCh C COLManucTu-
YeCKUM rocyapCTBOM, PYKOBOASILLEW POrbio KOMMYHUCTUYECKON NapTuK, KNaccoBow
CYLLHOCTbIO MpaBa, AEMOKPATUYECKUM LIEHTPanM3MOM U COLManMCTUHECKOW 3aKOH-
HocTbto. OrocyaapcTBneHne Beex cdpep obLLEeCTBEHHOW XU3HU, NPUOPUTET rocyaap-
CTBEHHOIO Haj YacCTHbIM TaKKe He MOFNW He CKa3aTbCs Ha COCTOSHUN agMUHUCTPa-
TUBHOrO npaBa. JIbepanbHble KOHLENUMUM, B pamkax KOTOPbIX aAMUHUCTPaTUBHbIE
OTHOLUEHUA HENb3s paccMaTpuBaTh TOMbKO Kak OTHOLLEHWS BMACTHOrO XapakTepa ¢
HepaBeHCTBOM CTOPOH, YCTYMUIM MECTO XECTKUM ynpaBneHYeckum cxemam ¢ 6esy-
CNOBHLIM OMWHUPOBAHWEM FOCYAapCTBa M OFPOMHBIM KOMMYECTBOM aAMUHUCTPa-
TUBHbIX 06A3aHHOCTEN ANst rpaXdaH M 4YacTo HeorpaHW4YeHHON agMUHUCTPATUBHOM
BNacTbio rocyAapCTBEHHbIX OpraHoB. BmecTe ¢ Tem npopomkanack pa3paboTka Tpa-
OVUMOHHBIX UIHCTUTYTOB aAMWHUCTPaTUBHOTO Npaea, NpeXxae BCero opraHoB rocyaap-
CTBEHHOrO YNpaBneHns, MeToaoB U hOPM YrpaBieHYECKON AeSTENbHOCTU, aaMUHU-
CTPaTMBHOW HOPUCAMKUMKN, agMUHUCTpaTuBHOro npotecca. K.C.Benbckuii oTmMevaeT
4YTO B 3TOT MEPUOA NPOSBUIACL BEMUYaNLLAs OAHOCTOPOHHOCTL aAMUHUCTPATUBHO-
NpaBoOBON HayKu C BHUMaHWEM K BONPOCaM rocyfapCTBEHHOrO YNpaBreHust U HEBHU-
MaHWeM K NONULENCKOM COCTaBNSAIOLLEN agMUHUCTPaTUBHOrO npasal.

Pacnap CCCP n kpylueHvne napTUiAHO-MAEeonormyeckor cuctemol o6o3Havanu
HOBBIIA 3Tan B pasBUTUU aaAMUHUCTpaTMBHOro npaea. OcBo6OAMBLUMCE OT UAEOIIO-
TMY4eCKMX NyT, aAMWHUCTPATMBHOE NPaBO AOMKHO GbiNO MOMYYUTb HOBOE pa3Bu-

18 YeapoB B.H. Teopus rocymapcTBeHHoro ynpasneHusi: yyebHuk. - MeTtponaenosck: CeBepo-Kasax-
cTaHckas topuanyeckas akagemus, 2006. C. 14; AomuHucTpaTtuBHoe npaso Poccuu: kype nekuuid. C. 51.

9 annuran [., MonsHckwii B.B., Ctapunos K0.H. Ykas. cou. C. 36.

20 Benbekuid K.C. Monuueiickoe NpaBo: NEKUMOHHbIA Kypc | noa pea. kaHa. opua. Hayk A.B.KypakuHa. -
M.: Vap-Bo «[leno n Cepeucy, 2004. C.174-175.
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B D oe  npaso

Tve. W pecTBMTENBHO, B Hay4YHON cpeae ctanu popmupoBaThCst paHee 06aeneH-
Hble BHMMaHWeM YYeHbIX WHCTUTYTbl (Hanpumep, agMUHUCTPATUBHON HOCTULMUN),
rnepecmaTpuBaTbCA MPaBOBOW CTaTyC OpraHoB ynpaBneHusi, hopMbl U MeToAbl
ynpaBneH4yecKkoi AesTenbHOCTW, MePeOCMbICASTLCS WHCTUTYTbl FOCyAapCTBEH-
HOM cnyx6bl, aAMUHUCTPATMBHOIO MNpouecca U agMUHUCTPATUBHOW OTBETCTBEH-
HocTu. Pa3BepHynacb Gonbluasi AUCKYCCUsi MO NOBOAY CUCTEMbl aAMUHUCTPATUB-
Horo npaBa. KoHeuyHo, pa3BuTne agMUHUCTPATUBHO-NPABOBOW HayKu CTONKHYNOCh
C psdoM cTapbiX W HOBbIX MpoGriemM MPaBOBOrO W HEMPABOBOrO XapakTepa: Xu-
BYYeCTblo B3rnsiga Ha aAMUHUCTPATUBHOE MPaBO KaK OTpacib, 3aKpenmsioLlyio
HEepaBeHCTBO CTOPOH, GecnpeKkoCnoBHLIM MNOAYMHEHMEM KOMaHAaMm cybbekta
ynpaBneHus; yBMEYEHUEM T[paxAaHCKO-NpaBoOBbIMU MeTodaMu pPerynnpoBaHusi
06LLeCTBEHHbIX OTHOLLEHWI Aaxe B Tex cdepax, rae 3TM MeTofbl HENPUMEHWUMBI
B MpUHLUMNE; rPOMO3AKOCTbIO M CaMOAOCTaTOYHOCTbIO BlopokpaTuyeckoro anna-
paTta. [MpeononeTb 3T1 NPENATCTBUS U BLIATU Ha HOBbIA YPOBEHb Pa3BUTUS - OAHA
13 3ajay COBPEMEHHOro aAMUHUCTPATUBHOMO MpaBsa.

§ 4. PasButne agMUHUCTpaTMBHOrO npasa
Pecny6nukun KasaxctaH

negyeTt nNpusHaTtb, YTO aAMUHUCTpaTUBHOE npaBo B KasaxcTaHe He nony4u-
Cno [OCTOWHOro pa3BMTUSi MO CPaBHEHUIO C APYrMMK OTpacnsamu npasa, Taku-
MU, K MIPUMeEpy, Kak rpaxxaaHckoe, KOHCTUTYLMOHHOe, yronoBHoe. KoHeyHo, aTa oT-
pacnb TpaauUMOHHO BXoauna B yvyebHble nnaHbl topnanyecknx dakynbTeTos, HO
B CWUMy pasHbIX NpuynH B Ka3axcTaHe He CMOXMIOCb CEPbEe3HOWN Hay4HOW LUKOSbI
aAMWHUCTPATMBHOrO npaBa, HEMHOTME yYeHble MOCBATUAW CBOK AeATeNbHOCTb
aTon oTpacnu. OT4yacTy 370 OOBACHUMO CYLLECTBOBABLUMM MOMUTUKO-NPaBOBbLIM
pexumom, ngeonorvsaumernt rocyfapCTBEHHOro ynpaBneHus U rocyfapcTBeHHOWN
cnyx6bl, 6e3yCnoBHbIM NPUOPUTETOM FOCYAapPCTBEHHbIX MHTEPECOB nepen WHTe-
pecamu NNYHOCTU, MOMULENCKMM XapaKTepoM OTHOLUEHUI MexXay rocyfapCTBOM
N rpaxpgaHamu. B Taknx ycnoBmax MHOrMe MHCTUTYTbl aAMUHUCTPATMBHOIO Npaea,
Takue kak agMUHUCTPATUBHAsA IOCTULMSA, rocyfapcTBeHHas cnyxba, 06BbekTUBHO
He Mornu passuBaTbCsi. EaMHas ynpaBneHyeckass BepTukanb NpoHU3blBana BCHO
CTpaHy, UCKnioYyas permoHanbHble 0COGEHHOCTU yrnpaBfeHus U BO3MOXHOCTb UX
n3yyeHusi. bonbloe BHUMaHMe agMUHMUCTPaATUBHOMY NpaBy TPaAWULMOHHO yaens-
nocb B obpasoBaTenbHbIX YYpPEXAEHUAX CUCTEMbl OPraHOB BHYTPEHHWUX Aer, Ho,
ckopee, C TOYKM 3peHus obecnevyeHnss Nonuuenckon AeaTenbHOCTH.

B coBeTckuin nepuo passutus KasaxctaHa He 6Gbio M34aHO HU OOHOTFO Kasax-
CTaHckoro yyebHuka no agMUHUCTPaTMBHOMY npaBy. Y4YebOHWKKU, uspaBasluMecs
B Poccum nop obuwmm HasBaHuem «CoBeTckoe aAMWHUCTpPaTUBHOE MpaBoO», Ha-
Xoaunu cBoe npumeHeHne n B Kasaxckori CCP. AgmuHuctpaTuBHoe npaBo Ka-
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3axcTaHa, HecmoTps Ha COBCTBEHHOE afMWHUCTPATUBHOE 3aKOHOAATENbLCTBO,
He BbIAEnAnochb U3 Kypca COBETCKOro aAMWUHUCTPATUBHOMO Npaea C ero oxsaTom
Bcex cdep n obnacrteli rocydapCTBEHHOrO YNpaBneHus, LeHTpanusauyuen rocy-
[apCTBEHHOro ynpaBneHus, TWaTenbHbIM pernaMmeHTUpoBaHnem Bcex cdep 06-
LLIECTBEHHON XWU3HW. 3aMeTUM, 4TO, HECMOTPS Ha TaKkoe He3aBWAHOE MONOoXeHne
aAMUHUCTPaTMBHOrO npasa) KasaxcTaH nepBbiM M3 BCEX COBETCKMX pecnybnuk
npuHsan Kogekc 06 agMUHUCTPaTMBHBIX NPaBOHaPYLLUEHUSIX,

VimeHa nepBbIX Y4YeHbIX U NpenofasaTteneit aqMMHUCTPaTUBHOIO npaea obHa-
pyxusatotcst B 30-x rogax npoLwnoro cronetus. [lJo 3Toro BpEMeHU ynoMuHaHus
06 yyeHbIX-aAMUHUCTPaTUBUCTAX, MPenoAaBaHun agMUHUCTPaTUBHOMO npasa B
pPasnuuHbIX CO34aHHbIX PUANYECKMX Kypcax, Lukonax, AnmaTuHCKOM dunvane
BKO3W, Anma-ATUHCKOM WHCTUTYTE COBETCKOrO CTPOMTENLCTBA HE BCTPEYAOTCS.

28 anpens 1938 r. CosHapkom Kasaxckori CCP npuHsin noctaHoBneHue o
peopraHusauum Anma-ATUHCKOrO MHCTUTYTa COBETCKOro cTpouTensctea B Anma-
ATUHCKWI rOCYAapCTBEHHbIV IOPUANYECKUIA MHCTUTYTA OTa AaTta cunTaeTcs gHeM
poxaeHusi Bbicllero topuandeckoro obpasoBaHus B KasaxctaHe. B nepuopg cra-
HOBMEHUs topuanyeckoro obpasoBaHusa B pecnybnuke cyllecTsosana Gonbluas
npobnema ¢ kagpamu, NO3TOMY COMO3Hble OpraHbl Hanpasnsanu B KasaxctaH cne-
umnanuctoB. B rogpl Bropoit mupoBoi BOWHbI B AnMa-ATy Obinu aBakynpoBaHbl
WHCTUTYTbI U y4eHble, CTYAEHTbI U acnupaHTbl u3 Mocksbl, MuHcka, Puru, Xapbko-
Ba2'. ANMMaTUHCKWUIA IOPUANYECKUIA MHCTUTYT ObiN BpeMeHHO o6beamHeH ¢ MockoB-
CKUM HOpMONYECKUM MHCTUTYTOM. puexaslune cneynanuctbl oka3anu HeoueHu-
MY MOMOLLb B CTAHOBMEHUW U Pa3BUTWU BbICLLETO HOPUAMYECKOro obpasoBaHus
n topuandeckon Haykn B KasaxctaHe. Tak, Hanpumep, B Yucne npogpeccopos,
Ha Bpems npuexaslwux B Anmatbl, 6bina M3BECTHLIN YYeHbIN rocyaapcTeoBes U
agmuHucTpaTmeuct Ll.A.Amnonbckasn?2. B npenogaBatenbckuii coctae [epBoro
rocyfapcTBeHHoro topuauyeckoro nHetutyta (1 MOW - Ha3BaHue obbeauHeH-
HbIX MockoBckoro u Anma-ATUHCKOrO PUANYECKOr0 UHCTUTYTOB) ObiN BKIOYEH
OOMH U3 3HAaMEHUTbIX agMUHUCTPaTUBUCTOB TOro BpemeHun - C.M.bepunHckninZ3,
B 1 TOW 6bin paspelueH npuem JOKTOPCKMX M KaHAMOATCKUX AMCcepTauun, B
TOM 4Yumcre No cneynanbHOCTN «AMUHUCTPATUBHOE NpaBo». B aToT nepuop 6bina
3awmileHa kanauaatckas gucceptauusi C.M.BepumHckoro «AQMUHUCTPaTUBHO-

21 B rogbl Benukoli OTeyecTBeHHOW BOMHLI B KaszaxcTaH Obino aBakyMpoBaHO 22 BbICLUMX YYeBHbIX
3aBefeHus, U3 Hux B Anma-Aty - 12 By3oB. Cm.: XKamaH6aeB KJK. Bbicwasi wkona KasaxcraHa. -
Anma-Ata: KasaxcraH. 1972. C. 68.

22 http://www.kazsu.kz/main.aspx?id=147 (nata obpatyeHus 27 uioHa 2008).

23 Tnenuna LLl. 3sonouyus rocyaapcTBeHHO-NpaBoBoi Hayku B KasaxcraHe (1930-1991 rr.). - Anma-
Tbl, 2005. C. 75. K.C.Benbckuii HasbiBaeT C.M.BepumHckoro ogHuM 13 Haubonee BUAHbLIX aAMUHUCTPa-
TuBKCTOB 20-40-X rogoB, NepBbIM KPYMHbIM apXUTEKTOPOM 3AaHUSi COBETCKOTO agMWUHUCTPATUBHOIO
npa.a, KOTopoMy 6bina nopyyeHa paspaboTka MapKCUCTCKOW Teopuu aaMUHUCTPaTUBHOrO npasa. Cwm.:
Benbckuin K.C. deHomeHonorust agMmHucTpaTtueHoro npaea. C. 6; Benbckuii K.C. Monuuelickoe npago.
C. 157,162.
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npaBoBas 3aliuTa COBETCKOro rpaxpaHuvHa v npaso xanobbi»24, KOTopyt, Mo-
BUAUMOMY, crnefyeT cuuTaTb NepBoW HayyHoW paboTol Mo aAMUHUCTPATUBHOMY
npasy, 3aliueHHol B KasaxcTaHe.

Cpeav cTyaeHToB, obyyaBlumxcs B 1 THOW, 6binm GyayLume yyeHble n npenoga-
BaTenn agMUHUCTPATUBHOrO MpaBa, B YaCTHOCTW, AOLEHT, K.t0.H. C.H.CaBuukui,
6e3 KOTOPOro HEBO3MOXHO MpeAcTaBUTb aAMWHUCTPaATMBHOE MNpaBO MNOCNEBO-
eHHoro KasaxctaHa. lMocne ob6pasoBaHusa topuamdeckoro cakynbteta Kasl'y B
1955 r. agMUHUCTPaTMBHOE NPaBO BOLLMO B LUK AUCLMUNINH Kadeapbl COBETCKO-
ro rocygapcteeHHoro npasa. Cpeau npenogasaTtenei, YuTaslwnx 3Ty AUCUMNNAN-
Hy, MOXHO Ha3BaTb M.A.Bakcbepra, M.b.3ycmana, C.H.CaBuukoro.

B cekTope npaBa Akagemun Hayk Kasaxckon CCP B 50-e rogbl npolunoro Beka
Hayan cBOW AeATeNnbHOCTb ByayLnii fOKTOP opuamyeckux Hayk C.H.[Jocbim6ekos,
NOCBSATUBLUNIA GONbLUYIO YacTb CBOEN Hay4HOW AESTENbHOCTU aAMUHUCTPATUBHO-
My npaBy. OnpeaeneHHoe MecTo BOMpOCaM rocyAapCTBEHHOrO ynpaBneHus yae-
nsanock B pabotax M.T.baiimaxaHoBa, B.A.Kuma, I'.C.Canapranuesa. Ho B uenom
uccnefoBaHus No aaMuHUcTpaTtuBHoMmy npasy B 40-90-x rogax npoLusioro Beka
He 6binn npuopuTeTHbIMK. [opa3ao 6onbluiee BHUMaHWE yaensnocb pabotam no
UcTopun rocygapctea M npaea, rocyAapCTBOBEAEHWIO, rpaXaaHCKOMY W Yronos-
HOMY npas.y.

Bpems oT BpeMeHM yTBepxaanucb Hay4yHo-uccrneaoBaTenbckie TeMbl, kacato-
wmecs Gonblueil YacTblo ynpaBrieHYeCcKol COCTaBnsALlWed aAMUHUCTPATUBHOIO
npaea. Tak, B cektope npaBa AH Kasaxckon CCP B 1955 r. Gbina yTBepxaeHa
Tema, CBfi3aHHas C BOMpocamu agMUHUCTPaTUBHO-TEPPUTOPUANbLHOrO panioHUpo-
BaHua KasaxctaHa B koHue 1920-x rogos?s. B 1965 r. B UHCcTUTYTE dhunocodum n
npaea paspabaTbiBancs pasgen «Cucrema opraHoB ynpaBneHWs XO3sMCTBEHHbIM
ctpoutenbctBom B CCCP 1 cot3Hbix pecnybnukax» B pamkax BCECOI3HOW TeMbl
«X035MCTBEHHO-OpraHn3aTopckas aeatenbHocTb CoBeTckoro rocyaapcrsa (co-
BmecTHo ¢ AH CCCP, AH YCCP)2s.

Monuuelickas TemaTMka aMUHUCTPATUBHOIO NpaBa pa3BuBanacb B pamkax cy-
LLIECTBYIOLLMX MUNULEACKNX Y4eBHbIX 3aBeeHun: KaparaHauHCKOWM BbICLUEN LIKOMbI
MUAULMM M ANMaTUHCKON cpefHel cneuuanbHoi Wwkonbl munuuun MBI CCCP.

BuaHbiM kasaxctaHckuMm agMuHucTpatmeuctom 50-80-x rogoB MpoLUOro
Beka 6bin npodeccop C.H.OocbimbekoB, KOTOPLIA NOArOTOBUM LEeNbI pag paboT
Nno rocyaapCTBEHHOMY yNpaBneHWo NPOMbILLNEHHOCTbIO U JONroe Bpems 3aBefo-
Ban kadenpov agMmuHucTpaTnsHoro npasa Kasl'yY um. Kuposa.

B uucne pgpyrux y4yeHbIX, 3aHMMaBLUMXCSi BOMPOCaMW rocy4apCTBEHHO-
ro ynpaBfieHUsl Kak B TEOPETUYECKOM, TaK W MPUKNaZHOM MNfaHe, MOXHO Ha-

24 Tnenuna L. Ykas. cou. C. 80.
25 Tam xe. C. 410.
26 Tam xe. C. 476.
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3gatb M.T.BalimaxaHoBa, E.B.BasHoBa, M.X.DxekbaTbipoBa, B.M.JfleBueHko,
A.lL.TyraH6aesa, P.T.Okywesy, W.WN.Monosa, C.H.Casuukoro, M.C.Canapranuesa,
[.C.CanapranveBa, C.C.CaptaeBa, A.A.TapaHoBa, A.N.Xyaskoea, B.H.YBapoga.
MocneaHuit 3aWmMTN JOKTOPCKYHO AnccepTauuio B 1987 r. no sonpocam ynpasne-
HUS PU3NMYECKOI KyNbTypol 1 CMOPTOM U onroe Bpemsi - 4o Hadana 2000-x rclios
- 6blN €ANHCTBEHHLIM OKTOPOM HayK No aAMUHUCTPaTUBHOMY npasy B KasaxctaHe.

OcobeHHO xoTenocb Obl BblAENUTb YYeHbIX, ANS KOTOPbIX agMWUHUCTPaTUB-
HOe MpaBoO COCTaBMNANO FMaBHbLIN MHTEPEC B UX Hay4YHOW W nejarornyeckon aes-
TenbHoctn: C.H.OocbimbekoBa, P.T.Okywesy, C.H.Casuukoro, A.A.TapaHoBa,
B.H.YBaposa, A.N.Xyaskosa.

B 90-e rogbl npowunoro Beka u nepsoe AecATUIIETUE HblHELIHEro Beka passu-
TWe agMUHUCTPATUBHOIO NpaBa B KasaxcTaHe CBsi3aHO, npexae BCero, ¢ UMeHeM
KaHaupaTta opuanyecknx Hayk, npodgeccopa A.A.TapaHoBa. [Mog ero pepakuuei
BnepBble BbllUen Ka3axCTaHCKui y4ebHWK No agMUHUCTPaTUBHOMY npaBy?’, paBHO
KaK MHOXeCTBO ApPYrux UHTEepPecHbIX Tpyaos2s. Psa BaxHbIx paboT no sonpocam
rocyAapCTBEHHOrO ynpaBneHus 1 rocyfapCTBEHHOW Ccnybbl B 3Tu rofbl 6bin ony-
6numkoBaH npodeccopom B.H.YBapoBbiMZ.

B noctcoseTckom KasaxcTaHe Obinun 3alluLLeHbl AOKTOPCKUe AuccepTtauyum no
agMuHucTpatuBHomy npaBsy: BAXetnuc6aes (npobnembl agMMHUCTPaTUBHOIO
npuHyxaeHuns), E.O.TysenbbaeB (agMUHUCTpPaTUMBHO-NpPaBOBbIE BOMPOCHI 06LLe-
cTBeHHon 6GesonacHocTu), P.A.Mogonpuropa (aaMUHUCTPaTUBHO-NPaBOBbLIE BO-
NpoCbl AEATENBLHOCTN PENUIMO3HBLIX OOBbEANHEHNN).

M3meHeHns B NONWUTMKO-NPaBOBOWN AENCTBUTENLHOCTW, HOBbIE MOAXOAbLI B HOP-
MOTBOPYECTBE, YCUINS y4eHbIX B cchepe adMUHUCTPATMBHOIO NpaBa NpUBENnu K Co-
OTBETCTBYIOLLMM U3MEHEHNSIM B OTPACIN C TOYKU 3pEHUS e HOPMaTUBHO-NPaBOBOrO
HanonHeHus. MNosBunocb Gonblloe KOMMYECTBO COBCTBEHHBLIX akToB, NMpUYeM Ha
YPOBHE 3aKOHOB, CYLLIECTBOBaHWE KOTOPbIX B COBETCKMA nepuop Obino HEBO3MOX-
HbIM (3aKOHbl O rOCYAapCTBEHHOM cryx6e, agMUHUCTPaTUBHBIX NpoLeaypax, obpa-
LEHMAX PUNYECKUX U IOPUANYECKUX NULL U T.4.). 3HAYMTENBHYIO POnb B pasBuUTUK
aAMVUHUCTPATUBHOMO MpaBa MrpatoT HOpMaTUBHbIE NocTaHoBneHns BepxosHoro Cyaa
n KoHctuTyumonHoro Coseta Pecny6nukv KasaxctaH, a Takke HenocpeacTBeHHas Cy-
nebHasi NpakTuka, B KOTOPOM BO3HMKAET Bce Bonblue 1 6onbLue CopoB MEXY rpax-
AaHaMu, HerocyaapCTBEHHbIMU OpraHn3aLmsMK - C OAHOWM CTOPOHbI, U rocyAapcTBOM

- C Apyrom.

21 AomuHucTpaTmBHoe npaBo Pecnybnuku KasaxctaH. YacTb obuias: yyebHuk. - Anmartsl: XKeTi xaprbl,
1996.

28 TapaHoB A.A. AIMUHMCTpaTUBHOE npaBo Pecnybnuku KasaxcraH. AkagemMuyeckuii kypc. - AnmaTbl:
TOO «Bacna», 2000; TapaHoB A.A. MyHuumnansHoe npaso Pecrny6nuku KasaxcraH. YacTb obwas. -
Anmatbl: TOO «Bacna», 1999.

29 Cm., Hanpumep: YBapoB B.H. MocyaapcteeHHas cnyx6a u ynpaenexue. - MNetponasnosck, 2004; Yea-
poB B.H. Teopusi rocyaapcTBEHHOrO ynpaeneHus: yyebHuk. - MeTponaenosck: CeBepo-KasaxcraHckas
topuanyeckasn akagemusi, 2006.

36



P oe  npaso

§ 5. AAMMHKUCTpaTUBHOE NpaBo
B 3apybexHbIx CTpaHax

OMWHUCTPaTMBHOE NPaBo - HEOTbeMNemMasi YacTb CUCTEMbl MpaBa BO MHO-
Armx rocygapctesax mMupa. B To xe Bpemsi OTHOLIEHME K HEMY B KOHKPETHOM
rocyfapcTBe MOXeT CEPbEe3HO OTNNYATLCS, NOCKONbKY OHO 3aBUCUT OT PasnUYHbIX
hakTOpoB: NpPaBOBbIX TPaAWULWUA, MONUTUKO-NPABOBON KyNbTypbl, NPUHAANEXHO-
CTW K OnpeaeneHHol cucteme npasa.

K npumepy, B cTpaHax aHrno-cakCOHCKOW CMUCTeMbl NpaBa C UX HeaoBepuem
K Ny6AUYHBIM NpPaBOBbIM MHCTUTYTaM agMWHUCTPaATUBHOMY NpaBy He yaenseTtcs
Takoro xe BHMMaHuWA, Kak B cTpaHax EBponbl. 3ta gucumnnuHa sBnsetcs, Kak
npasuno, dakynbTaTUBHOW B topuaudeckux By3ax. B BenukoGputanum gonroe
BPEMS CYMTaNoCh, YTO aAMMHUCTPATUBHOrO Npasa He cyllecTByeT BoobLye, nubo
OHO paccmaTpuBanoch Kak 4acTb KOHCTUTYLMOHHOro npasal.

B aHrno-cakCoHckux cTpaHax afMUHWCTPATUBHOE MpPaBO B MeHbLUel cTene-
HW M3y4yaeT BOMPOCHI opraHusaumu nybnuyHol agmMuHUCTpauuuK, rocyaapcTBEH-
HOW cnyx6bl UMM aAMWHUCTPATUBHBIX NPaBOHAPYLUEHWUI (KOTOPbIX B NPUHLMNE B
M3BECTHOM HaM BUAE He CYLLeCTBYeT BO MHOrMx ctpaHax). OHO cocpefoTo4YeHo
BOKPYI AeATENbHOCTM aAMUHUCTPATUBHbBIX areHTCTB, afMUHUCTPATUBHBIX MNpoLie-
Oyp, HOPMOTBOPYECKOWN AeATENbHOCTN GHOPOKPATUYECKUX CTPYKTYP, CyAeGHbIX U
npoueccyanbHbIX rapaHTUid OT HE3aKOHHOW AeATEeNbHOCTM aAMUHUCTPaTMBHbIX
areHTCTB, AenerMpoBaHus MOMHOMOYMI, KBasucyaebHbix opraHoB. Ocoboe BHU-
MaHue ygensietca cyaebHOMy KOHTPOMO 3a AeATeNIbHOCTbI roCyAapCTBEHHOW
agMUHUCTPaLUN.

B cTtpaHax aToVi npaBoOBOM CeMbM HanUUO AeleHTpanu3auus rocyaapcTBeH-
HOrO ynpaBnieHusi, pa3BUTOE MEeCTHOe camoyrnpaBlieHue, paccpefoToveHue aj-
MUHUCTPATUBHBIX (PYHKLUMUA MO MHOMOYUCIEHHBIM W TPYAHO CTPYKTYpUPYyEMbIM
areHTcTBaMm.

[opa3go Gonbliee BHUMaHWE yaenseTcs aAMUHUCTPATMBHOMY Npasy B CTpa-
Hax KOHTWHEHTaNbHOW CUCTEMbl NpaBa, MecTe POXAEHUS aAMUHUCTPaTUBHOMO
npasa. MHorne Bonpockl, KOTOpble B HAllei CTpaHe WU3y4alTCcs B paMKax rpax-
AaHcKoro, TPyAoOBOro npasa MNM npasa couunanbHoro obecneveHns (CTpouTens-
CTBO NyONWMYHbIX 34aHWI, NMEHCUOHHOe obecneyeHne, NybGnu4YHbIe OOrOBOpPbLI), B
ApYrux cTpaHax MOryT usyyaTbCA B Kypce agMUHMUCTpaTuBHOro npaea. CooTseT-
CTBEHHO, afAMUHWUCTPATMBHOE NPaBO ABNAETCA 3HAYNTENbHO GonbLWKUM MO 06bemy
perynupyembix U usyyaembix Bonpocos. Hanpumep, OcobeHHas 4acTb Hemel-

30 Cm., Hanpumep: Stanley de Smith and Rodney Brazier. Constitutional and Administrative Law. -
London, Penguin Books, 1994.
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KOro aAMWHUCTPATUBHOrO Npasa BKMOYAeT B CebA Takne WUHCTUTYTbI, KakK CoLu-
anbHOe npaBo, HarnoroBoe nMpaBo, KOMMYyHanbHOe MpaBo, CTPOMTENbHOE NpaBo,
3KOMormyeckoe npaso, BOAHOE MpaBo, MofuvuUenckoe npaeo, crnyxebHoe npaso,
obpasoBaTtenbHoe npaso.

MpuHuMNManeHble 0COBEHHOCTU aAMWUHWUCTPATUMBHOTO MpaBa e€BPOMEenRCKUX
CTPaH BbLIPAXAOTCA U B HanWyMu cneumanbHbiX CcyAoB (IocyAapCTBEHHbIA Co-
BET U aAMUHUCTPATUBHbIE TpMOyHanbl Bo PpaHuun, agMUHUCTPATUBHbIE Cyadbl B
'epmaHum), cosgaHHbIX AN PaCCMOTPEHUSA CNOPOB C rOCYAAPCTBEHHON afMUHU-
cTpaumveir. Takum obpasom, agMMHUCTPATUBHbIE CyAbl (paccMaTpuBalolme uc-
KNiounTensHO Aena o6 aAMUHUCTPATMBHBLIX MPaBOHaPYLUEHUSX), CYLLECTBYoLne
B KasaxctaHe, He MMeloT Hu4ero obLiero ¢ agMmMHUCTPaTUBHONM HOCTULMEN B 3TUX
eBponencknx ctpaHax. Bo ®paHuumn, K npumepy, cuutaeTcs, 4TO agMUHUCTpa-
TUBHOE npaBo 6bINo co3gaHo ocyaapcTBeHHbIM coBeToM. [yTem npoBepku aj-
MUHUCTPaTMBHBIX AeicTeuin CoseT BblipaboTan psa NPaBOBbIX NPUHLUMNOB, MpU-
MEHWUMbIX K UCMOMHWUTENBHON M agMMHUCTPaTMBHOW BnacTtu3!. B gpyroi ctpaHe
aAMWHUCTPATUBHOrO Npasa - ['epMaHun - OrpOMHOE BHUMaHWe yaenseTca agMmu-
HUCTPATUBHBLIM akTam (MHAMBMAYanbHbIE aKTbl, U3AaBaeMble opraHamu rocygap-
CTBEHHON aAMWHUCTPALMM NO Hallel TEPMUHOMOrMM) U WUHbIM hopmam ynpas-
neHus, T.e. TeM nnactaMm agMUHUCTPATUBHOIO MNpaBa, KOTopble B Hallel cTpaHe
M3y4alTca O4eHb NOBEPXHOCTHO.

B nocnepHee Bpems otmevaeTcs BypHoe pa3BuThe agMUHUCTPATUBHOMO Mpa-
Ba B AcTpanuu, Hosoli 3enaHaum, KOxHon Adpwuke, raoe npoBedeHbl U NPoBO-
OSTCS cepbe3Hble afMUHUCTPATUBHbIE pedhOPMbl, OCHOBAHHbIE Ha OMbITE MHOMUX
Opyrvx cTpaH mupas2,

Ha noctcoBeTckoM NpOCTpaHCTBE NOAXOAbI K aAMUHUCTPATUBHOMY NpaBy Tak-
X€e HauyMHatoT pasnuyaTtbes. HekoTopble CTpaHbl OCTanUCh B NPEXHEN COBETCKOW
TpaguuMmM ¢ NPenMyLLecTBEHHbIM 06CnyXMBaHMEM agMWHUCTPATUBHBLIM NpaBoM
rocyaapcTBeHHbIX MHTepecoB (Y3bekuctaH). [ipyrue ctpaHbl (YkpanHa) HaxoasTcs
B MOWCKE HOBbIX NyTeW pasBUTUA agMWHUCTPATMBHOrO Mpasa, NepeocMbICNeHUs
TPaAMLMOHHBIX aAMUHUCTPATUBHO-NPABOBbLIX UHCTUTYTOB. B 3TOM nnaHe Henb3s
He oTmeTuTb Poccuiickyto ®enepauuio, rae mayT 6ypHble AUCKyccUn Mo NoBOAY
npegmeTa U CUCTEMbl aAMUHUCTPATUBHOrO npasa, yaenseTtcs 6onbloe BHUMA-
HVEe HOBbBIM U He3acnyXeHHO 3abbiTblM CTapbiM agMUHUCTPaTUBHO-MPABOBbLIM WH-
CTUTYyTaMm, TakUM Kak aAMWHUCTPATUBHAA OCTULMSA, aAMUHUCTPATUBHbLIN Npouecc,
aAMWUHUCTPaTUBHbLIE AOrOBOPHI.

31 Fannuran [., MonsaHckuid B.B., Ctapunos KO.H. Ykas. cou. C. 221.
32 Tam xe. C. 218.
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§ 6. Pehopmbl agMMHUCTPATMBHOIO Npaea

OMUHUCTPaTMBHOE NpPaBo, Kak U MHOTWe Apyrue oTpacnu, nocne pacnaga
AcoaeTCKon NONNTMUKO-NPaBOBOW CUCTEMbI HE MOFNI0 HEe MOABEPTHYTLCS pe-
dopmunpoBaHuo. PasrocygapcTtBneHve MHoOrmx cdep o6 eCTBEHHOW XWU3HMU,
aengeonornsaunsi rocyaapcTBeHHOro ynpasneHus, co3faHne Ha HOBbIX OCHO-
Bax rocydapCTBEHHOro annaparta, ocnabneHve nonuuerckon cocTasnsioLlei
B ynpaBneHun notpeboBany COOTBETCTBYIOLLErO HOpMaTUBHO-NPaBoBOro obe-
crneyeHus.

MpuHUMN pasgeneHvs BnacTei, 3akpenneHHbIi B MOCTCOBETCKUX KOHCTU-
Tyumsax KasaxctaHa, o3Hayan cosfjaHuve OTAENbHOW BETBU rocyaapCTBEHHOW
BNacTu - UCNONHUTENbHOW, KOTOpYyl HebonbloW nepuoa BpemMeHu BO3rnas-
nan Mpe3naeHT. OpraHbl MCNONHUTENBLHOW BNacTU 3aMeHUNU opraHel rocyaap-
CTBEHHOrO ynpaBfeHusa U B 3aKOHOAATEeNbCTBE, U Ha MpakTUKe, XOTA TEPMUH
«OopraHbl rocyapCTBEHHOro ynpaBneHus» He ucye3 U3 aAMUHUCTPATUBHO-
npaBoBOro nekcukoHa. BHumaHue k npaBam u csBobopam rpaxaaH u ux pe-
anbHOMY BOMMOLLEHWUIO B XW3Hb Npeanonarano co3jaHue COBEPLUEHHO WHOro
MexaHu3Ma B3aMMOAENCTBUA Mexay rocyaapcTtBoM W rpaxaaHamu. BosHuk-
HOBEHME XO3AWCTBYILINX CYyObEeKTOB, OCHOBAaHHbLIX Ha 4aCTHOW COBGCTBEHHO-
CTW, pa3BUTME HEerocyfapCTBEHHbIX HEKOMMEPYECKUX opraHu3auuii o3Havanu
0TKa3 OT TOTanbHOro aAMUHUCTPUPOBAHUA U NepekntoYeHne ¢ NPAMbIX MeTo-
[0B BO3AENCTBUA, BblpaXKaBLUMXCA B OAHOCTOPOHHE-BNACTHbLIX KOMaHaax, Ha
KOCBEHHbIE: NULEH3NpoBaHue, pernctpauus, ceptudukayusa, Haagsop. Bee atn
N MHorve apyrue obctoaTenbcTea obycnoBunn HeobxoAnMMOCTb U3MEHEHUA B
aAMWHUCTPaTUBHOM Mpase.

XOTS KasaxCTaHCKoe aAMWHWCTPaTMBHOE NPaBO MO-MPEeXHEMYy BO MHOMOM
HOCWT 4YepTbl COBETCKOro afMWHUCTPATUBHOrO npasa, NMPOWCXOAWUT MOCTEMNEHHoe
pedopMUpoBaHne OTAEMbHbIX aAMUHUCTPATUBHO-NPABOBLIX WHCTUTYTOB, pPaBHO
KaK aMUHUCTPATMBHOrO npasa B LieNIoM.

B 90-e roapbl npowwnoro Beka 6narogaps nponsoLeaLlM U3MEHEHNAM B rocy-
[apCTBEHHON M O6LECTBEHHON XMU3HN NOABEPrNNCL pedopMUPOBaHUIO, Npexae
BCEro B HOPMaTUBHO-NPaBOBOM CMbICNE, TaKMe UHCTUTYThI, Kak opraHbl rocyaap-
CTBEHHOrO ynpaBneHuns, rocyaapcTeerHHas cnyxba, agMUHUCTPaTUBHbIE akThl. B
2001 r. 6610 NpUHAT HoBbIM Kopgekc 06 agMUHUCTpPATUBHbLIX NPaBOHAPYLUEHUSX,
KOTOPbIWA, COXpaHMB CTPYKTYpy aHanormyHoro Kogekca Kasaxckow CCP, BHecC Ho-
Bble MHCTUTYTbI: aAMWHUCTPATUBHAs OTBETCTBEHHOCTb OPUAUNYECKUX NUL, OT-
BETCTBEHHOCTb 3@ NPaBOHapPYLUEHNS BO MHOTMX cdepax, paHee He OXBaYeHHbIX
3akoHoAaTenbCcTBOM 06 agMUHUCTPATUBHOW OTBETCTBEHHOCTU. osSiBUNMUCHL OT-
AenbHble aKkTbl, NOCBALWEHHbIE aAMUHUCTPATUBHBLIM NpoLeaypam.
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HopmaTuBHO-NpaBoBble HOBEMMbl He CONPOBOXAanucb rnybokum aHa-
nu3om npobnem, He Bcerga yaavyHo 3ammMmcTBOBanu 3apy6exHblii onbiT. OHM,
MOXHO cKa3aTb, onepexanu agMUHUCTPATMBHO-NPaBOBYIO HayKy, KoTopas
urpana ponb KOMMeHTaTopa MpUHATBIX akToB, @ He MPOBOAHUKA NPOrpeccuBs-
HbIX Uaen.

Moatomy o6o3HayeHne HeobXxoaMMOCTM rnyGokoro pedopmupoBaHus aa-
MUHWUCTPATUBHOrO npasa, onpefeneHne HOBbIX NOAXOAOB B roCyapCTBEHHOM
ynpaBneHun, BOCMPUATUE COBPEMEHHbLIX aAMUHUCTPATUBHO-NPABOBLIX KOH-
Lenuuin ABnsieTca akTyanbHOW Hay4YHON W NpPaKTUYeCcKoW 3afadei.

B HacTosiliee Bpemsi pedopmupoBaHWe aAMWHUCTPATMBHOIO MnpaBa npu
BCEM COXPaHEHWUMN ero ynpasreH4YecKon 1 NOonuUenckor Npupoabl AOMKHO Be-
CTUCb B HanpaBneHWn co3faHus NPaBoOBOro pexuma, Npyu KOTOpoM yrnpaBneHue
CTPOUTCA HE TONMbKO Ha OCHOBE BNACTU-MOAYMHEHUS, HO U Ha COrnacoBaHUn
WHTEpPecoB, YCTaHOBMNEHUN B3aUMHbIX NMpPaB M 0683aHHOCTEN rocyaapCTBEHHbIX
OpraHoB, C OAHON CTOPOHbI, U rPpaxaaH, rocyaapCTBEHHbIX U HErocyaapCTBEH-
HbIX OpraHu3auunii - ¢ 4pyrov CTOPOHbl. Te NoAxoAbl U HanpaBneHus, KoTopble
BOCTOpXecTBOBanu B EBpone HeckonbkO BEKOB Hasaj npu nepexoge OT Mo-
NUUERCKOro K agMUHUCTPATMBHOMY MpaBy, elie XAyT CBOEero BOMMOLEHUS B
KasaxcTaHe.

B pamkax 0603Ha4eHHOro reHepanbHOro HanpaeneHus TpebyeTcs yTouHeHne
npeameTa u nepecMoTp CUCTEMbl aAMUHUCTPATUBHOIO Npasa, KoTopas He oTee-
YaeT coBpeMeHHbIM TpeboBaHUsIM.

B Gonee npakTu4yeckon NNOCKOCTM pedopMUPOBaHWE WHCTUTYTOB agMWHU-
CTpaTMBHOrO Npasa npeanonaraet:

*  pasBuTWE CUCTEMbI aAMUHUCTPATUBHO-NPABOBLIX rapaHTWi npaB u cBoboa
rpaxaaH u npae HerocyAapCTBEHHbIX OpraHn3aLunii;
*  ynopsaoveHne CUCTEMbl roCyAapCTBEHHbLIX OPraHoB, CHUXEHWE KOHTPOSbHO-

Hai30pHOI COCTaBNSAIOLLEN B UX OEATENBHOCTY;

*  noBbllleHne 3HEKTUBHOCTU FOCYAAPCTBEHHONW CRyX6bl, CHWXEHWe Koppyn-

LiMoreHHbIX akTopoB B rocyAapCTBEHHOM ynpaBreHuu;

*  ynyylleHne HOPMOTBOPYECKOW AEATENBHOCTY OPraHoB UCMONMHUTENBHON BacTy;

» obecneyeHve nyGNMYHOCTN M NPO3PAYHOCTU AEATENBHOCTU rOCYAAPCTBEHHOM
aaMUHUCTPaumu;

* cO3faHue cUCTeMbl agMUHUCTPATUBHOW HOCTULMK;

*  pasBuTME afMWHWUCTPATMBHOIO Mpouecca U aAMUHUCTPATUBHbLIX NpoLeayp;

*  COBEpLUEHCTBOBaHWE 3akoHodaTenbcTBa 06 aAMUHUCTPATMBHBLIX NpaBoHapy-

LIEHUAX;

*  COBEpLUEHCTBOBaHWE OKa3aHUs roCyAapCTBEHHbIX YCIyr.

OrpomMHbIii MOTeHUMan ANns pasBUTUS M pedOopMUPOBaHUS aaMUHUCTPa-
TMBHOrO npasa coAepxutcs B KOHCTUTYLUW U B KOHCTUTYLMOHHOM npase. [1o
CcMX Mop aAMUHWCTpPaTMBHOE MPaBO Hepeako urpaeT HebnaroBuAHYK ponb B
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peanu3aumm KOHCTUTYLIMOHHbLIX NONOXEHW, obcTaBnAs MX pasnuyHOro poaa
orpaHuyeHMsaMu, 3anpeTamu, [ONOMHUTENbHbIMKM 06s3biBaHUAMU. B Gonee
6naronpuaTHOM BapvaHTe afMWHUCTPaTMBHOE MpaBO AOMKHO OCHOBbIBATLCS
VCKINIOYNTENBHO Ha KOHCTUTYUMOHHbLIX MpuHUMnax, cnocobcTBoBaTh M BCAYe-
CKM cogencTBoBaTb peanu3auumym KOHCTUTYLMOHHbLIX MOMOXEHWN, 3awuate 1
rapaHtTMpoBaTb MX. [pyrum OopuveHTUpOM ANSA pasBuTus U pedopMuMpoBaHUSA
aAMUHUCTPATUBHOIO npaBa SABMASAITCA MexXAyHapoaHble obsasaTtenbctBa Pe-
cnyb6nukn KasaxctaH. [lo HacTosiwero BpeMeHu atn obszatenbctBa nubo He
SABNAOTCSA NPUOPUTETHBIMU, NMNOO BoOGLLE HE yYnTbIBAOTCA B aAMUHUCTPaTUB-
HOM HOPMOTBOPYECTBE U MpaKTUKe.

3ameTum, 4TO pedopMUpoBaHMEe afMUHUCTPATUBHOIO NpaBa TECHO CBSI3aHO C
pas3nunyHbIMK coumanbHbeiMU pecpopmamu, npoBoauMbiMK B KasaxcTaHe, ogHON 13
KOTOPbIX SBNSIETCA aAMWHUCTpaTUBHas pedopma. B pamkax nocnegHein OCHOB-
HOe BHUMaHWe yaensieTcs nepexody Ha KopnopaTUBHbIE NPUHLMNbLI YpaBneHus B
rocyapCTBEHHOM YNpaBreHUn, COBEPLUEHCTBOBAHUIO MEXOHKETHbIX OTHOLUE-
HWIA, AeueHTpanu3auum rocyaapCTBEHHOro ynpasneHusi, opMMpOBaHNO U pas-
BUTUIO UHCTUTYTa roCcyfapCTBEHHON YCnyru.

KasaxctaHckoe rocyaapctBo o6bABUIO O HOBOW MOAENV B3aUMOOTHOLLEHWI
C rpaxpaHamy ¥ Mx accoumauusmu, B pamkax KOTOPOW rocyaapcTtBO paccMma-
TpMBaeTCca Kak CTpyKkTypa, cHabxatowas obLecTBO COOTBETCTBYWOLWUMU YCIy-
ramm. Ho Takoii nepexon TpebyeT He TOMbKO CEPbe3HbIX MHCTUTYLMOHAaNbHbIX
NI HOPMATUBHBIX UBMEHEHUIN, HO U U3MEHEHWUIA NCUXONOrNYECKOro, KynbTypHO-
MCTOPMYECKOrOo CBOWCTBA. TEexXHOMornsaumsi M TexHu3auus rocyaapCTBEHHOro
ynpaBneHusi, KoTopble cerogHsa HabnwopatTcs B KasaxctaHe, npu Bceill 3Hauu-
MOCTW He CMOryT Cepbe3HO MOBMMATb Ha KayeCcTBO roCyfapCTBEHHOro ynpas-
neHusa 6e3 nepeBopoTa B CO3HAHWUN YNHOBHUKOB, OPUEHTAL MU UX Ha NYOGNNYHble
MHTEpEecChHI.

Bce a1 u MHorne gpyrve npouecchl AOSMKHbI okasaTbCsl B chepe BHUMaHUS
agMUHUCTPATMBHOro npaea u 6yayT B HEOGXOAMMOW Mepe pacCMOTPEHbl B Ha-
cTosIlLEeM Kypce.



MnaBa 2
AOMWHUCTPATUBHOE MPABO
KAK OTPACIb NYBNMNYHOIO NMPABA

§ 1. AAMUHKCTpaTUBHOE NpaBo:
npegMmeT, MeTop, cuctema

pyr 06LUEeCTBEHHbIX OTHOLLUEHWM, PerynupyembiX aAMUHUCTPATUBHBIM MNpa-
KBOM, HacTonbko OBLIMpEH, YTO onpeaeneHve npeameTa SIBASIETCS OAHOW
13 CTapeullunx U OCHOBHbIX MPobnem JaHHOW oTpacnu. OTO OTMeYaloT yYeHble-
aAMUHUCTPATUBUCTLI BO BCeM Mupe. Tak, poccuiickuii yyenblii K.C.Benbckuin nu-
LLET, YTO YXKe MonTopa CToNeTus pasgatoTcsl xanobbl OTEYECTBEHHbIX U 3apy6ex-
HbIX @AMUHUCTPATVBMCTOB Ha TO, YTO OOLLECTBEHHbIE OTHOLLEHUS, perynupyemMble
aAMUHUCTPATUBHBLIM NPaBOM, HAaCTONbKO 6€36peXHbI U MO3auyHbl, YTO HE noada-
I0TCS yYeTy U Knaccudmkaumum, Ha OCHOBE KOTOPOW MOXHO Obino Gbl OTKOPPEKTY-
poBaTb 1 Gonee TOYHO onpeAenuTb NpeameT oTpacnu’.

OfHM yyeHble NPUAEPKMBAIOTCS MHEHUs, YTOo AaTb onpefeneHune npegmeTa
3TON OTpacny B NPUHLMMNE HEBO3MOXHO, M AOMNYyCKaOT NoAXo4 K NpeaMeTy ¢ nosu-
LMii oTCeYEHNs1 OT HEKOero obLLEero MaccyBa OTHOLLEHWI TEX U3 HUX, KOTOpblE He
npucyLy agMUHUCTPATUBHOMY npaBy. B agMUHUCTpaTUBHBIVA CEKTOP, yKa3biBaeT
amMepuKaHCKWI yyeHblii J1.dpuamMaH, BkntoyatoTcsi 0bLWecTBEHHbIE OTHOLLIEHNS 3a
npegenamu 3akoHodaTensHoW, cyaebHomn AesaTensHoCTU unu aestensHoctu Mpe-
3uaeHTa, rybepHaTopoB, M3pOB, OpPraHoOB, BEAAMLLMX BONPOCAMU HaLMOHAmNbHOM
6e3onacHocTu2. dpaHuysckuii yueHbln .BpabaH GepeT 3a ocHoBY npegmeTta aj-
MWHUCTPaTUBHOFO MNpaBa roCyAapCTBEHHOE YNpaBneHWe, HO UCKMoYaeT U3 Hero
Te cchepbl, KOTOpble He ABNAIOTCS 0OBEKTOM aAMUHUCTPATUBHO-NPABOBOIO pery-
NMPOBaHUsI, Hampumep NpeanpUHUMAaTENbCKYo AesTENbHOCTb FOCyAapCTBEHHbIX
Kopropauuii, NONUTUYECKYH AeATENBHOCTLS.

1 Benbekuii K.C. O cyHKUmMsAX ncnonHuTensHoii Bnactu // Focyaapcteo u npaso. 1997. Ne3. C. 21.

2 dpuamaH J1. BeepgeHve B amepukaHckoe npaso. - M, 1993. C. 92.

3 CM.: AQMMHUCTPATUBHOE NMpaBo 3apyBexHbIX cTpaH: y4ebHuk / nog ped. A.H.KosbipuHa n MA.LTa-
TUHOW. - M.: Cnapk, 2003. C. 221.
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[pyrue, kak, Hanpumep, KasaxcTaHCKuin yyeHbld A.A.TapaHoB, nbiTaloT-
ca o6olTnch obWKMMKM hopMyNnUpPoOBKaMu: nNnpegMeToM agMUHUCTPaATUBHOIO
npaBa SBNATCA Te 06OWeCTBEHHble OTHOLWEHWUSA, KOTOpble PerynupylTcs
ero Hopmamu4.

CyuwectByeT 60nblIOe KONMMYECTBO WMHbIX MHEHWI MO BOMpOCy npeameTa aj-
MUHUCTPaATUBHOrO npasa. MHorne agMUHUCTPaTUBUCTbI OTKa3anucb OT AOMMUHU-
pyloLLiero B COBETCKOE BpeMsi JOCTATOYHO NPOCTOro onpedeneHus B KayecTBe
npeaMeTa agMUHUCTPATUBHOIO nNpasBa 06 EeCTBEHHbIX OTHOLLEHWUIA B cdhepe rocy-
[apCTBEHHOro ynpasrieHuns®. ocyAapCTBEHHOe ynpaBneHune - o4eHb obbeMHoe
N MHOFOrpaHHoOe MOHSITUE, U COOTHECEHWe C HUM npegmeTa afMUHUCTPaTUBHOrO
npaBa, 0COGEHHO B COBPEMEHHbIX YCMOBMUSAX, He MokasblBaeT cneumduky oTHO-
WWEHWIA, perynupyemblx paccmatpuBaemMoi Hamu oTpacnbiob. [ocygapcTBeHHoe
ynpaBneHue, 6e3ycnoBHo, ocTtanocb B cepe BHUMaHWA agMUHUCTPaTUBUCTOB,
HO Gorblueli YacTblo paccMaTpuBaETCsl Kak Hekasi opraHu3auuoHHO-NpaBoBast
dopma, B KOTOPOIN peannayeTcst UCNOMHUTENbHAA BMNacTb.

Bonee Toro, noABMNOCE MHEHME, YTO TEPMUH «FOCYAapCTBEHHOE ynpaBreHne»
BOOOLLE UCHE3HET U3 NEKCUKOHA NpaBa, NMOCKOMNbKY €ro MOXHO MPUMEHATb TONbKO
Nno OTHOLUEHWIO K BHyTpuannapaTHOW AeATenbHOCTW rocygapctsa, a ynpasnsATb
MOXHO TOMbKO TEM, YTO NMOAYMHEHOT.

BonbWMHCTBO COBPEMEHHBIX agMUHUCTPATUBUCTOB CBSI3biBalOT MNpeamMeT
aAMUHUCTPATUBHOIO NpaBa - B pa3HOW MHTepnpeTauuuM - C opraHusauuen u
[eATenbHOCTbO UCMOMHUTENbHBIX OPraHoB BNacTW UMW C peanu3auueint ucnon-
HUTENbHOW BRacTu, YTo He Bbl3blBaeT BO3paxkeHuii. Bmecte c Tem ucnonHu-
TenbHble opraHbl 3aHMMaloTCca KBa3ucyaebHoOW AeAaTenbHOCTbIO, paccMaTpuBas
nena o6 agMUHUCTPaATUBHBIX NMPaBOHAaPYLEHUAX WU aaMWHUCTPATUBHbIE CMO-
pbl, @ aAMWHUCTPATMBHOE MNPaBO OXBaTbiBAeT TAaKXKe aHarorMyHyl aesTenb-
HOCTb CYAOB.

4 TapaHoB A.A. AoMuHucTpaTuBHoe npaBo Pecnybnuvku KasaxctaH. Akagemuyeckuit kypc. - AnmaTbl:
TOO «bacna», 2000. C. 11.

6 Bo BCSIKOM Clyyae rocy/lapCcTBeHHOe yrpaBrfeH/e HamnorHAETCst MHbIMU XapakTepucTukamu. «Mpea-
MeTOM aAMWHUCTPATMBHOIO NpaBa ABMATCA 00OLieCTBEHHbIE OTHOLIEHWSs, cknagbiBallimecs B cdepe
rocyjapCTBEHHOrO yNpaBMneHusi, OCyLECTBISIEMOrO UCMOMHUTENbHBIMA OpraHamn BRacTu, UHLIMK rocy-
[apCTBEHHbIMU OpraHamm 1 JOMKHOCTHbIMK nuuammny». Cm.: ObLuee aAMUHUCTPaTUBHOE NPaBo: y4eGHMK /
noa pea. K0.H.Crapunosa. - BopoHex: M3a-Bo BopoHex, roc. yH-Ta, 2007. C. 42.

6 OnpepeneHune B kKayecTBe NpeameTa OTHOLIEHWIA B cdepe rocyAapCTBEHHOTO ynpaBneHus ocTanoch
B HeKOTOpbIX paboTax W y4ebHuKax no agMUHUCTPATUBHOMY MpaBy, rMaBHLIM 06pa3oM B CTpaHax - pe-
cnybnukax 6eiswero CCCP. Cwm., Hanpumep: AgMUHUCTpaTMBHOE nNpaBo Pecnybnuku Ysbekuctan. - Talw-
keHT: Agonart, 1998. C. 3; U6parumos X.H0. AoMuHucTpatusHoe npaso Pecnybnuku KasaxcTaH. - Anma-
Tbl: Aanekep, 2000. C. 19; AgmiHicTpaTuBHe npaBo YkpaiHu. - Xapkis: Mpaso, 2000. C. 19.

7 PeikoB B.C. K cyabbe rocynapcteeHHoro ynpasnenus // Focyaapctso u npaso. 1999. Ne2. C. 14-22.

& CMm., Hanpumep: AaMUHUCTpaTMBHOE npaBo Poccuu: kypc nekuuid / nop pea. H.HO.XamaneBoi. -
M.: TK «Benbu», nsg-so «lpocnekt», 2008. C. 10; AgMuMHUCTpaTMBHOE NpaBo: y4ebHuk / noa pea.
J1.N.Monoea - M.: KOpucTb, 2002. C. 43; baxpax [.H., PoccuHckuii B.B., Ctapunos HO.H. AgmuHucTpa-
TUBHOE NpaBo: y4ebHUK Ans BY30B. 2-e u3g., u3m. u gon. - M.: Hopma, 2005. C. 64.
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MosTomy npegmMer agMMHUCTPaTMBHOIO npasa MOXHO OnpeaenuTb Kak
obLLecTBEHHbIE OTHOLIEHUsI B cdhepe opraHusauum u AesiTenbHOCTU UCMOMHU-
TENbHbLIX OPraHoB BMAacCTU UM WHbIX OPraHOB rOCYAAPCTBEHHOW agMUHUCTpauuu B
npouecce peanusauyum nybnuyHoit Bnactv. B aTOT npouecc Mbl BKIOYaEM U Cy-
AebHyto, 1 kBasucyaebHylo AesaTenbHOCTb, U HOPMOTBOPYECTBO.

Bcsakoe onpepeneHne npeameTra agMUHUCTPATMBHOTO NpaBa YCIOBHO U He
MOXET OTPa3uTb BCEro MHOroobpasmsi obLieCTBEHHbIX OTHOLUEHWIA, perynupye-
MbIX 3TOV OoTpacnblo. VIMeHHO NoaTomy TpebyrTcs onpeaeneHHble KOMMeHTapuu,
nokasblBaloLLMe CNOXHOCTb U pasHble M3MepeHust npeamerTa.

Tak, Hanpumep, He Bcskasi AeATENbHOCTb MCMOMHUTENBHBIX OPraHoB BacTu
GyneT oxBaTblBaTbCs MPEeAMETOM aAMUHUCTPATUBHOIO npaBsa. McnonHuTenbHble
opraHbl BMacTu BCTYNaloT B AOrOBOPHbIE OTHOLLEHUS: NpUobpeTaloT NMYLLEeCTBO,
npvHUMaloT Ha paboTy rpaxaaH, obecneunBaloT 3aliiMbl, BCTYNalT B OTHOLLEHWS
C ApyruMu BeTBsIMM Bnactv 1 T.4. MogobHas fesaTenbHOCTb FroCyAapCTBEHHbIX Op-
raHOB MOXET pPerynupoBaTthbCsl YacTHLIMKU OTPACNAMM Npasa, UHbIMU MYGIUYHbIMU
oTpacnsiMu npaea Unu He perynupoBaTbcsi NpaBom BoobLe. O6 agMUHUCTpaTHB-
HOM MpaBe MOXHO BECTM peyb TOMbKO B TOM Cryyae, Korga UCMONHUTErbHbIE Op-
raHbl BNacT BbIMOMHAT My6nuyHble yHKLUM, HENOCPEACTBEHHO 3aHMMAlOTCS
rocyapCTBEHHbIM YNpaBNeHUeM WIu opraHu3auuoHHbIM obecneyeHnem BbIMor-
HEHUS TaknxX PyHKLWIA.

HecmoTps Ha TO 4TO B LEHTPe BHUMaHWsi adMUHUCTPATMBHOIO NpaBa Haxo-
[OATCS UCTMONMHUTENbHbIE OpraHbl BracT, agMUMHUCTPaTMBHOE NPABO NPOHMKAET U
B Apyrve BeTBW rocydapCTBeHHOW Bnactu. Tak, nmaprnameHTy, 4Tobbl HOpManbHO
3aHUMaTbCsl 3aKOHOAATENbHOW AeATeNbHOCTbIO, HEOGX0AMMO OpraHM30BaTh CBOK
paboTty: cosgaTtb 3EKTUBHBIA annapaT, WH(OPMALMOHHOE, XO3SINCTBEHHOE,
mMaTepuanbHoe obecrnevyeHve, HanaguTb B3aMMOCBSI3U Mexay pasfuyHbiMK an-
napaTtHbiMK noAapasfeneHusimvi. AHanornyHele 3agayv cTosiT neped cynebHbIMu,
NPOKypopckMMU opraHamu. [MofoGHasi BHYTPEHHssl ynpaBrieH4Yeckasi AesiTerb-
HOCTb OpraHoB, He BXOASILUMX B CTPYKTYPY UCMOSHUTENbHON BnacTu, Takke byaert
0XBaTbIBATbCS aAMUHUCTPATUBHBIM NPABOM.

B npouecce ocyliecTBNEHWSI WCMOMHUTENbHOW BMAcTW COOTBETCTBYHOLLME
opraHbl He TOMbKO PacropsiKalTCs, HO M caMu CO3AaloT OonpeAeneHHble npaBu-
na nosepeHus. Takum obpasom, B npeaMeT aAMUHUCTPATUBHOIO nMpasa BXOAAT
06LLeCTBEHHbIE OTHOLUEHWS!, CBsi3aHHble C OCYLLIECTBNEHWEM HOPMOTBOPYECKOW
[esiTeNIbHOCTM MO NOAroTOBKE M U3AaHUI0 aAMUHUCTPATUBHBIX akToB, YTO cbnka-
eT [esiTeNIbHOCTb UCMOSHUTESbHbLIX U 3aKoHOoAaTEeNbHbLIX OPraHoB.

B OcHOBHOM 3aKoHe 3aKpenneHo MOoMoXeHWe O TOM, 4To npaBocyaune B Ka-
3axcTaHe OCyLecTBnseTcs Tonbko cyaom (n. 1 cr. 75 KoHctutyuum Pecny6nu-
kv KasaxctaH). Ha camom fene BbIHOCWUTb peLUEHUst MO pasnuyHbIM Ny6nnyHo-
NpaBoOBbIM CMopaMm, MPUMEHATb Mepbl aAMWUHUCTPATUBHOW OTBETCTBEHHOCTU
MOFYT MHOFOYMCMEHHbIE OpraHbl rOCYAapCTBEHHOW aAMUHWCTpauuu (Hanoro-
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Bble, TaMOXEHHble, CaHWTapHble, noxapHble u T.4.). Mo cyTn, 3Tn opraHbl OT-
npaBnsalT NnpaBocyane, He BXOASA NpW 3TOM B cocTaB cyaebHon BnacTu. Takas
[esTeNnbHOCTb OPraHoB rocy4apCTBEHHON aAMWHUCTPaLUN, PaBHO Kak AesTenb-
HOCTb CYAOB MO PaccMoOTpeHuto Aen 06 agMUHUCTPaATUBHBIX NPaBOHAPYLIEHUSX
unn nybnmyHo-NpaBoBLIX CMOPOB, TakXe BXOAMT B NpeaMeT agMUHUCTPaTUBHO-
ro npaea.

Taknum 06pa3om, K YMCNy OCHOBHbIX OBLLECTBEHHbIX OTHOLLEHWIA, perynupye-
MbIX @aAMUHUCTPATUBHLIM NPaBOM, B 3aBUCUMOCTU OT UX COAEPXaHWUS MOXHO OT-
HecTu cnegywolyme:

*  YNpaB/IEHYECKNE  OTHOLLUEHUS
(cBAI3aHHble C MO3WTUBHONM YNpaBIiEHYEeCKON AESATeNnbHOCTbI0 rocyaap-
CTBEHHbIX OpPraHoB);

*  rlonuyevickne - OTHOLLIEeHUS
(cBA3aHHbIE C MPUMEHEHWEM Pa3NUYHbIMU FOCYAapPCTBEHHBIMU OpraHa-
MU Mep agMWHUCTPATUBHOIO NMPUHYXOEHUS);

*  IOCTUUYMOHHbIE  OTHOLLIEHUS
(cBA3aHHbIE C paccMOTpeHnem nybnu4yHo-nNpaBoBbLIX CMOPOB);

*  IOPUCAVKYNOHHBIE  OTHOLLEHUS
(cBAA3aHHbIE C paccMOTpeHnem Aen 06 agMUHUCTPATUBHBLIX NpaBoHapy-
LIEHUSIX).

OTHoLWeHMs1, BXoAsime B npeaMeT aAMUHUCTPATUBHOIO Npaea, MOXHO onpe-
[ensiTb B 3aBUCUMOCTU U OT APYrMX KpUTEPUEB:
*  OTHOLUEHUS] B 9KOHOMMWYECKOM, afaMUHUCTPATUBHO-MONNTUYECKON, COLMNAITbHO-
KynbTypHOVi cghepax
(B 3aBMCMMOCTHM OT chepbl 0OLLECTBEHHBIX OTHOLLEHMWIA);
e OTHOLUEHUSI MEXAY roCyAapCTBEHHbIMU OpraHamu Win [ocy[apCTBEHHbIMU
opraHamu ¥ UHbIMU CcybbekTamu
(no cybbekTHOMy cocTaBy);
*  OTHOLIEHNSI NpPsIMble (BHELUHWE) U KOCBEHHbIE (BHYTPEHHUE)
(B 3aBMCUMOCTM OT Lienn ynpaBneH4eckow AeaTenbHOCTH) 1 Ap.

BTOpbIM BaXHbIM KpUTEPUEM, XapaKTEpU3YOLWMUM Ty UM UHYIO OTpachb, fiB-
nsieTCs MEeTo4, KOTOpbli OTBEYaeT Ha BOMPOC, KakuM obBpa3om perynupyroTcs
06LLECTBEHHbIE OTHOLLEHWS, BXOASLME B NMPeAMET oTpaciu.

Hepepako pasnuuHble oTpacny npasa perynupyloT cxogHble o6LecTBeHHble
OTHOLLEHUS (MMYLLEeCTBEHHbIE, TPYAOBbLIe). Takum o6pasom, No NpeameTy HeKoTo-
pble oTpacnu MoryT coBnagaTbh C a4MUHUCTPATUBHLIM NPaBOM, HO OAHOBPEMEHHO
OHM ByayT NPUHLMNUANTBHO OTAMYATLCA MO MeTody.

AOMUHMCTPaTMBHOE NpaBo, Kak u nobas apyras oTpacib, UCMoMb3yeT onpe-
[erneHHbli Habop NpaBOBbIX CPEACTB, CMOCOGOB BO3AEUCTBUS HA Y4YaCTHWUKOB
06LecTBEHHbIX OTHOLEHWUIA. K yncny Takux cpeacTB TPagULMOHHO OTHOCAT npea-
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nucaHus, [O3BOMEHUs WU 3anpeTbl. Ecnu B rpaxaaHckom npase npeobnapatot
[103BONIEHUS!, B YIONIOBHOM - 3anpeTbl, TO B aAMWHUCTPATUBHOM - MpeAnucaHusl.
KoHe4Ho, B aAMUHWCTPATWBHOM MNpaBe MCMONb3YOTCA [03BONEHUs (rpaxapaHe
MMelT nNpaBo Ha obpalleHne) u 3anpeTbl (AeATENbHOCTb PENUrMo3HblX obbeam-
HeHuli 6e3 perucTpaumm He JonyckaeTcs), PpaBHO Kak B ApYrvx oTpacnsx npasa
MCMONb3YTCA NPEanUCaHusl.

Kom6uHaumsi aTux CpefcTB, AOMUHMPOBAaHWE OAHOTO WIM [ApYroro Xapak-
TepusyloT Metog oTpacnu. MeToq aAMUHUCTPaTUBHOMO rnpaBa COCTOUT B
OHOCTOPOHHE-BNIACTHOM BO3[AENCTBUM Ha OGLLECTBEHHbIE OTHOLUEHWS, B KOTO-
pbIX O[iHa CTOpPOHa ModuvHeHa ApYroin.

Mopo6Has xapakTepucTuka MeToAa BrosiHe 06bsCHUMA, eCnK yYUTLIBATL NpU-
poay OTHOLUEHWI, perynupyembiX adMUHUCTPATUBHBIM NPaBoM. YrnpaBneHyeckue
OTHOLLEHUsI, KNoYeBble ANs aAMUHUCTPATMBHOrO nMpasa, Bcerga npeanonaraloT
HEepaBeHCTBO YYaCTHUKOB 3TUX OTHOLUEHWA, JOMUHUPOBAHWE OQHOIO y4YacTHWKa
Haj ApyruM. HepaBeHCTBO MOXET MpOSIBMSTHCA MO-Pa3HOMY: Yy OAHOMO yYacTHMUKa
6onbLuUe BNacTHbIX MOMTHOMOYMIA, YEM Y APYroro (akum obnactu u akum paioHa), y
O[HOro y4acCTHMKa UMEIOTCSI BIACTHbIE MOMHOMOYMSI, Yy APYroro OHW OTCYTCTBYIOT
(MHCMEKTOP JOPOXHOW MONMULMK U FpaxaaHuH). HopMbl agMUHUCTPATMBHOIO Npa-
Ba 3aKpPeNnsoT Takoe HepaBeHCTBO CyObeKToB. VIMEHHO NOSTOMY METOA aAMUHU-
CTPaTMBHOIO MpaBa WHOrAa Ha3biBalOT MMMEPATUBHBLIM, MPUKA3HbLIM.

BmecTe ¢ TeM, aAMUHUCTPaTUBHOE NPaBO UCMONb3YEeT U JOrOBOPHOI (AUCNO3N-
TUBHbI) METOZ, OCHOBAHHbIN Ha paBEHCTBE CTOPOH, AOGPOBONBHOCTM U cornatle-
HUW. HexapakTepHblii Ans npupoabl adMUHUCTPATUMBHOIO NpaBa MeTo UCMonb3y-
eTcs B cryyasx, korga HeobxoauMbl corfiacoBaHne BONEN3bABNEHNUIA YHaCTHUKOB
NPaBOOTHOLLEHWUIA, KOOPAMHAUMS OeATEeNbHOCTU rOCYyAapCTBEHHbIX OpPraHoB Wnu
rocyapCTBEHHbIX OPFraHOB M HErocyAapCTBEHHbIX OpraHu3aumii. KoHTpakTbl Ha
Heapononb30BaHWe, O MPOXOXAEHUN BOWHCKOW Cnyxbbl, O COTPyAHWYECTBE ro-
Cy[apCTBEHHbIX OPraHoB C OGLUECTBEHHBIMU U PEMUTMO3HLIMU OGBbEANHEHVSIMU
- BCE 3TO MpUMeEpbl Tak Ha3bIBAEMbIX a4MUHUCTPATUBHBIX [JOrOBOPOB, BCE Yalle
1 Yallie UCrnonb3yeMblX B yNpaBleHYeCKon NpakTuke.

Cucrema aAMUHNCTPATUBHOIO rnpaBa fNoka3biBaeT TO, Kak OpraHvW3oBaHa
oTpacnb, Kakue pasfenbl, UHCTUTYTbI, MOAUHCTUTYThI OHa B ce6s BKMOYaET, MECTO
3TUX MHCTUTYTOB B 0OLLel cucTeMe aAMUHUCTPATUBHOIO Npasa.

B nto6oii oTpacnu npasa npucyTcTBYEeT cybopavHaLusi HOPM, UX BHYTPEHHSIS
B3aUMOCBSA3b U B3aMMO3aBUCUMOCTb, OObeAVHEHUE U pacnonoXxeHue B obLiem
MaccuBe OTpacreBblX HOPM.

AAMUHUCTPATUBHOE NMPaBo, Kak U MHOTWe Apyrue oTpacnuv npaea, 4enuTcst Ha
06wyt n OcobeHHyto yacTn®. Camo HasBaHue - ObLas 4acTb - FOBOPUT O TOM,

9 lenenve Ha O6Lyto n OcobeHHyto YacTu XxapakTepHo B 6onbLUE CTeNeHN ANs CTPaH KOHTUHEeHTanb-
HOI cUCTEeMbI NpaBa.
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YTO 3Ta YacTb NOCBSILLeHa 06LWMM BONpocaMm opraHusaumn u AesaTenbHOCTN cybb-
€eKTOB afMWHUCTPaTUBHOIO npasa, Mx hopmam U MeToaam AesATenbHOCTU, B TO
Bpems kak OcobeHHas 4yacTb oxBaTbiBaeT aAMUHUCTPaTUBHO-NPaBOBbIE BONPOCHI
ynpaBneHust B pasnunyHbix cpepax rocyaapCTBEHHON U 0BLLECTBEHHON XNU3HW.

O6wasn YyacTb COBPEMEHHOro Ka3axCTaHCKOro agMWHUCTPATUBHOIO npa-

Ba TPaAMLMUOHHO BK/IOYAET TakKMe MHCTUTYThI, Kak:

*  CcYObeKTbl  aAMUHUCTPATUBHOrO  rpasa
(rpaxpaHe, opraHu3auuu, opraHbl WCMNOMHWUTENbHOW BNacTW, rocyaap-
CTBEHHbIE crnyxXaLuue);

*  popmbl M MeToAbl peanu3auymu nyonmyHos Bractu
(akTbl, AOroBOpbl U MHble (hOPMbl yNpaBneH4Yeckux AencTBuiA; yoexae-
HWe, NPUHYXOeHne);

e OTBETCTBEHHOCTb N0  aAMUHUCTPATUBHOMY [paBy;

*  aAMUHUCTPATUBHBLIN NPOLECC U aAMUHUCTPAaTUBHbLIE  POLYERYPbI;

* obecrieyeHne 3aKOHHOCTU B rOCY[apCTBEHHOM yrpaBieHuM.

OcobeHHast YacTb Ka3axcTaHCKOro afMUHUCTpPaATUBHOro npaBa BKNlOYa-

€T Takme MHCTUTYThI, Kak:

e ynpasreHne B cgpepe SKOHOMUKN
(MHOyCTpUS, TOProBnsa, aHepreTuka, cefbCckoe XO3AWCTBO, TPAHCNOPT U
KOMMYHMKaLUun, CTPOUTENLCTBO);

e ynpasrieHne B aAMUHUCTPAaTUBHO-NOIMTUYECKON cgepe
(obopoHa, HauumoHanbHas 6e30nacHOCTb, OpraHbl BHYTPEHHWMX Aen,
I0CTULMS, Ype3BblyaliHble cUTyaLuum);

e ynpasrieHne B coumnanbHO-KyIbTYpPHON cghepe
(obpasoBaHue, 3apaBooOXpaHeHue, KynbTypa, UHdopMaLns, cnopr, Ty-
pusm).

Mogo6Hoe MoCTpoeHUe cMCTEMbl aaMUHUCTPATUBHOIO Npasa Bbi3biBaeT ceroa-
Hs1 GonbLUKE CMOPbI CPeamn YHYeHbIX-aaMUHUCTPaTMBUCTOB. OCHOBAHHAasA Ha Moaxo-
[lax COBETCKOro aAMMHUCTPATMBHOMO Npaea’®, oHa He 0TBEYaeT COBPEMEHHbLIM Tpe-
6oBaHNAM aAMUHUCTPATUBHOTO MpaBa B YAaCTHOCTU W YPOBHIO Pa3BUTUS NPaBOBOA
Hayku B Lenom. MHorve ynpaeneHuyeckue BONpockl nepekoyesant B Apyrue oTpac-
nu npasa (ynpasneHve B 0651aCTU (OMHAHCOB - B (PMHAHCOBOE MpaBo, ynpasrieHne
B 06NacTu 3KOMOTWUK - B IKOJSIOTUYECKOE MPaBo U T.A4.), TEM caMbliM CrocoGCeTByA
opmupoBaHuo OcoBeHHol YacTh agMUHUCTPATUBHOTO MpaBa Mo OCTaTOYHOMY
NpUHLMMNY. BECKOHEYHbIE M3MEHEHUSI B CUCTEME OpraHoB, HOPMATUBHbBIX MPaBOBbIX

10 CoBpemeHHas cucTema agMUHUCTPATUBHOrO Npasa, MO MHEHWUI0 MHOTUX YYeHblX, chopmupoBanach
B KoHue 30-x - Havane 40-x rogoB NPOLUMOro CTONeTUsl, a Havyano AeneHuio Ha o6y U ocobeHHyio Ya-
cTv nonoxun y4ebHuk «CoBeTckoe agMMHUCTpaTUBHOE npaBo» 1940 r.; cM.: AQMUHMCTPATUBHOE MPaBo
Poccuu: kypc nekuwii. C. 55-56; Benbckuit K.C. O npegmeTe 1 cucteme Haykv aAMUHUCTPATUBHOIO npa-
Ba // FTocypapcTeo v npaso. 1998. Ne10. C. 22-23.
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aKTax npuBenu K HecTabunbHOCTU MHCTUTYTOB OCOBEHHOM YacTu, TPYAHOCTAM B UX
OGbSCHEHUN U MOHUMaHUW. [M0SIBUNOCH A@Xe MHEHWEe O TOM, YTO aAMWHUCTPaTUB-
HOe NPaBo SIBNSETCA He OTPachbio NPaBa, a KOHrNoOMepaToM eLle He 0POPMUBLLMNX-
CAl, CKpbITbIX NPaBOBbLIX oTpacnen’.

OeneHne Ha O6wyto n OcobeHHyl 4YacTu, pasgeneHue nocrnefgHer no
VHCTUTYLIMOHAIIbHO-0TPaCcIeBOMY MPUHLMMY ObIIO ONpaBAaHoO B COBETCKUIA nepu-
ofl, yuuTbIBasi TOTanbHOe rocyAapCTBeHHOEe BMeLLaTeNbCTBO B CamMble Pa3nuyHble
BOMPOCHI 3KOHOMMUYECKOW, COLManbHOW, NonuTU4eckol cdep, orocyaapcTene-
HUe Bcex cdep XU3HEAEATENbHOCTU, OTCYTCTBME CKOJIbKO-HWOY[Ab Cepbe3Horo
HerocyapcTBEHHOro cektopa. B Takux ycnoBusix, kK npumepy, opMbl U MeToabl
ynpaBneHusi B 9KOHOMUYECKOW cpepe HEMHOrMM OTAMYanuchb OT ynpaBneHus B
aAMUHWUCTPATVBHO-NONMTUYECKOW cdepe.

CerofHsi cuTyaums kapavHanbHO M3MeHunacb. Pa3BuTve 4yacTHOro cekropa
1 OTKa3 rocyaapcTBa B CUMy pasHbiX NPUYUH (PUHAHCOBBLIX, OPraHW3aLUOHHBIX,
NOSNIMTUYECKNX) OT NPUCYTCTBUS B Pa3nNUYHbIX cdepax o6LLECTBEHHOW XNU3HU W,
npexae BCEero, B 9KOHOMUYECKOW U CoLManbHO-KyNbTYpHOW, pasrocyaapcTane-
HWe 1 NpuBaTU3aLusa Npefonpeaenuny nepexon oT NPSIMbIX a4MUHUCTPATUBHBIX,
OVPEKTUBHbIX METOAOB K perynatuBHbiM. Co3gaHHasi B 40-x rogax npoLunoro
Beka cucteMa aJMUHUCTPaTMBHOrO npasa, obcnyxuBaiowas ToTanbHoOe rocy-
[apCTBEHHOE aAMWHUCTPUPOBaHNE, OOBLEKTMBHO HyXJarnacb B NepecMoTpe.

MMeHHO noaToMy cpeau y4eHbIX-aAMUHUCTPATUBUCTOB HECKONbKO NET Ha3ag
pa3BepHynach ANCKYCCUSi MO NOBOAY HOBOWM CUCTEMbI AMWHUCTPATMBHOIO NpaBa,
B pamKax KOTOpoW npeanaranock nHoe HanonHeHne Obwei n OcobeHHow YacTen
aMUHWCTPaTMBHOrO npasa’2 unu gaxe oTka3 oT Aenexus Ha O6uyto n Ocober-
Hyt0 YacTu'3. OCHOBHbIe UTOMM AUCKYCCUW CBOAUIUCH K TOMY, YTO criefyeT nepe-
CMOTpeTb KPUTEPUM, Ha KOTOPbIX OCHOBbIBanachb cUcTemMa agMWHUCTPATUBHOrO
npaBa coBeTckoro nepuoga. MNosiBUNMCh y4eBHMKM C He XapaKTepHbIMU paHee Ha-
3BaHWSAMU U B TPaauLMSIX adMUHUCTPATUBHOMO NpaBa eBPONEenNcKMX cTpaH™.

11 Conoseit KO.I1. Poccuiickoe nonuueiickoe npaBo: UCTOPWSA U cOBPeMeHHOCTL // Focyaap
Bo. 1995. Ne6. C. 81.

12 Cm., Hanpumep: O HeKOTOPbIX aKTyanbHbIX NpobneMax agMUHUCTPATUBHOTO Npaea (No MaTepuanam
«INasapeBckux YTeHwii») Il Tocynapcteo v npaso. 1997. Ne6 C. 22: AGMUHUCTPaTVMBHOE NpaBo W agMu-
HUCTPATUBHbIN MPOLIECC: CTapble 1 HoBblE NpoGnemsl (Mo MaTepuanam «flasapeBckux YTeHui») // Focy-

AapcTeo 1 npaso. 1998. Ne8. C. 29; Ctapuno* F0.H. O CyLHOCTM U HOBOI CUCTEME 3MUHWC rPaTUBHOTO
npaBa: HekoTopble utorn guckyccum |l Mocyaapctso u npaso. 2000. Ne5. C. 18-19.

13 CMm., Hanpumep: Tuxomupos t0.A. O KoHLEeNLWK pa3BUTUS aMUHN
ca |l FocyaapctBo 1 npaso. 1998. Ne1. C. 5-14; AGMUHUCTpPaTMBHOE MPaBO U MPOLECC: MOJHbIA Kype /
10.A.Tuxomupos. - M Uap-Bo r-Ha Tuxomuposa FO.A., 2001, C. 53; Banbckuii K C O npeamete u cucte-

Me Hayku agMuHUCTpaTmBHOro npaea. C. 22-26.

14 B BOpOHEXCKOM rocyaapcTBeHHOM yHusepcuteTe nog ped. HO.H.Ctapunoa uspaH yye6.
nof HaseaHuem «O6luee agMUMHUCTPaTUMBHOE MpaBox»; O6liee agMMHUCTpaTMBHOe mpaBo | noa pen
10.H.Crapunosa - BopoHex: /aa-8o BopoHex, roc. yH-Ta, 2007; Ha Obwwee n OcobeHHoe aamuHui rpa
TWBHO® MpaBo OTpacrb pasaensieTcs B [epMaHumn
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[leficTBMTENbHO, B COBPEMEHHbIX YCNOBMSIX ropasfo 6onee npoayKTUBHBIM
BbIFMAAWUT OTKa3 OT CMOXWBLUENCS CUCTEMbl aAMUHUCTPATUBHOMO Npasa, cepbes-
HblA NEPEeCcMOTP U HOBOE NocTpoeHue MHcTuTyToB Obwen n OcobeHHoW YacTeln,
BKNiovawlee B cebs Takme MHCTUTYTbI UNK Aaxe nNogoTpacnu, kak «YnpaBneH4ye-
ckoe npaBox», «CnyxebHoe npaBo», «[lonuuerickoe npaBo», «AAMWHUCTPATUB-
Has OTBETCTBEHHOCTbY», «AAMWUHUCTPATMBHBLIA npouecc», «AAMUHUCTPaTUBHO-
npaBoBble PeXuUMbl», «KAAMUHUCTPATUBHAA OCTULMA» U Op.

§ 2. AgMuHKUCTPaTUBHOE Npaso
Kak nybnmyHo-npaBoBas oTpacnsb.
AOMUHMCTpaTUBHOE NpaBo W Apyrve oTpacnu npasa

AﬂMMHMCTpaTVIBHoe npaBo SIBNsSieTCs OAHOM M3 rMaBHbIX OTpacrnen nyGnmyHo-
ro npaea B cucteme npaea Pecny6nuku KasaxctaH, kK Yncny KOTOPbIX Takke
OTHOCHITCA KOHCTUTYLMOHHOE MpaBo, YronoBHoe npaso, (hMHAHCOBOE MpaBo, Ta-
MOXEHHOE MpaBo M HekoTopble Apyrue otpacnu. My6nuyHoe npaBo Hepa3pbIBHO
CBSA3aHO C roCYAapCTBEHHbIMU U 06LLECTBEHHBIMU UHTEpecamMu, ¢ 06LEeCTBEHHO
nonb30M.

My6nuYHOCTL aAMUHUCTPATUMBHOrO MpaBa BblpaXaeTcs B CaMblX PasHbIX
acnekTtax. Hopmbl agMMHWCTpPaTMBHOrO npaBa npu3BaHbl obecneuynBaTtb o6Lye-
CTBEHHbI NOPsSiAOK U 06LWECTBEHHYO 6e30MacHOCTL B pasfiMyHbIX cdepax XKus-
HegesaTenbHocTU. C MX MOMOLLBIO OCYLLECTBNSIETCS NOBCEAHEBHOE onepaTUBHOE
ynpaBneHve genamu rocygapctea u obuectsa. AQMUHUCTpaTUBHOE NpaBo obe-
cneuynBaeT NyGnnYHYK 3alMTy rpaxaaH U opraHusayuin oT HenpaBOMEpPHbIX Ael-
CTBWIA rocyaapCTBEHHOW agMUHUCTpaLUUK.

B ueHTpe BHMMaHWS OTpacnu HaxOAUTCS OfHA M3 BETBEW rocynapCTBEHHOW
BNacTu - UCNONMHUTENbHAas, B3aUMOAEUCTBYOWAs C rpaxaaHaMu U opraHusauyusi-
MU C Lenbto obecneyveHunst nx 4OMKHOro NOBEAEHNA B MHTepecax Bcero obuiectsa.
OTa uenb 4oCTUraeTcs ¢ NOMOLLLI0 MMMNIEMEHTaUUM 3aKOHOAATENbHbIX NOMoXe-
HWIA, yCTAHOBNEHMS NPaBWU NOBEAEHNS, a TaKKe OTBETCTBEHHOCTM 3a UX HapyLle-
HMe, OCYLLECTBNEHNS KOHTPOJIbHOW M HaA30pPHON AeATeNbHOCTY.

MMeHHO no3ToMy agMUHUCTpaTWBHOE npaBo Hawubonee GnM3kO MO CBOEW
npupoae K ApyrM nNyGnMYHbIM OTpacnsiM npasa, rMaBHbIM U3 KOTOPbIX SBNAET-
€A KOHCTUTYLMOHHOE npaBo. AAMUHUCTPaTUBHOE NpaBo - 3TO CBOEro pofa npo-
OOMKEHNE UNU AeTanusauns KOHCTUTYLMOHHOro npaBa, HelapoM B HEKOTOpPbIX
CTpaHax KOHCTUTYLMOHHOE M aAMWHUCTPATUBHOE NPaBo YETKO He pasfensioTcs.
Ecnu KOHCTUTYLUMOHHOE MpaBo 3akpennseT obliuMe MpUHLMNLI OpraHuM3auumu ro-
CYAapCTBEHHOW Bnactu, TO afMUHUCTPaATUBHOE NPaBO HEMOCPEACTBEHHO 3aHU-
MaeTcsa opraHusauuei, gopmamu U MeToaammn AesTenNbHOCTU UCMONHUTENbHbIX
OpraHoB Kak COCTaBHbIMW YacTsIMU rOoCyfapCTBEHHOW Bnactu. Ecnu koHCTUTY-
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LIMOHHOE NPaBO 3aKpennsieT OCHOBHbIe Npasa U cBo6OAbI rpaXaaH, TO agMUHN-
CTpaTvBHOE MPaBO Pa3BMBAET 3TV Npasa W CBOGOAbI UMK CO34AET YCNOBUS AN
UX peanusaymn. KOHCTUTYLMOHHOE MpPaBO COAEPXWT (yHAAMeHTaNbHble Ans
aAMUHUCTPATMBHOTO MNpaBa MOMOXEHUS!, KacalolMecs MCNONHUTENbHON Bna-
CTW, rOCYAapCTBEHHON CryxGbl, MpaB rpaxaaH Ha yyacTue B rocy4apCTBEHHOM
ynpaBneHun, cyneGHO 3aluTbl OT HEnpaBOMEPHbIX AENCTBUIA roCyAapCTBEH-
HOM agMUHUCTpaLUN.

B OTHOLWIEHWSIX C KOHCTUTYLIMOHHLIM MPABOM OAHOM W3 CepbesHbiX Npobriem
ABNsieTcs BCe Gonbluasi 3aBUCMMOCTb peanq3aluy KOHCTUTYLMOHHBLIX NOnoxe-
HUA OT aAMUHUCTPATMBHOrO HOPMOTBOPYECTBA M MpaKTWKW. lpakTuyecku nto-
6asi KOHCTUTYLMOHHasi Hopma, ocobGeHHO B cdepe npasB M cBOGOA “enoBeka
W rpaxgaHuHa, npegnonaraeT CylecTBOBaHWE aAMUHUCTPATUBHO-MPaBOBbIX
HOPM, OTpaHWuMBaIOLMX UMW KakUM-HUGYAb ApYrMM 0Gpa3oM pernameHTUpyio-
LLMX OCYLLECTBIIEHNE KOHCTUTYLIMOHHbBIX MOMNOXEHWA. KOHCTUTYLMOHHbIE HOPMbI
oCTalTCs NyCcThIM 3BYKOM, KOrAa B rocyAapcTBe MexaHuam ux peanu3aauuu nu6o
He npogymaH, nMBo NMocTPoeH TakuMm 06pas3oM, YTO OH CKOpee CO3aaeT npensT-
CTBUSI B OCYLLECTBIIEHWUN KOHCTUTYLIMOHHbLIX HOPM,- YeM MOMOraeT X peanu3o-
BblBaTb. XOTA BCE AOSKHO 6biTb HA0BOPOT - KOHCTUTYLMOHHBIE HOPMbI AOMKHbI
onpefensTb coaepxaHue aAMUHUCTPATUBHO-NPaBOBbLIX HOPM. WHbIMK croBamu,
HE KOHCTUTYLIMOHHOE NPaBo AOMKHO 3aBUCETb OT aAMWHUCTPATUBHOMO, @ agMu-
HUCTPaTUBHOE NPaBO AOMKHO BbiTb MOMHOCTBIO MOAYMHEHO KOHCTUTYLIMOHHOMY.

AOMUHUCTPATUBHOE NMPaBO UMEET CXOXKUE U OTNUYUTENbHBIE YEPTHI U C APYTY-
MW OTpacnaMu nNyGIMYHOrO Npasa, HanpyuMep C YromNoBHbIM.

W agMUHUCTpaTUBHOE M YrofioBHOE NpaBo 3aHUMAaoTCsl BONPOCamMu NpaBoHa-
PYLUEHWIA 1 OTBETCTBEHHOCTM 3@ HUX. HO ecnu yronoBHoe NpaBo MOCBSLLEHO WUC-
KMOYMTENBHO BOMPOCaM NpaBOHAPYLUEHUIA U HaKkasaHusi, TO aAMUHUCTPaTUBHOE
npaBo OxBaTbiBaeT Goree LIMPOKUIA KPyr BOMPOCOB, paccMaTtpuBasli MOMUMO OT-
BETCTBEHHOCTU W OpraHv3aLumio rocyfapCTBEHHOro annaparta, (opMbl U MeToabl
€ro [esTenbHOCTM U MHOrMe ApYrue BOMPOCHI MO3UTUBHOMN AeSTeNbHOCTU Tocy-
[apCTBEHHOW agMUHUCTpaLUW.

ALMUHUCTPATUBHOE MPaBo siBNsieTcs 6a30Boi OTpacrbio ANA Takux nyGnuy-
HbIX OTpacneii npasa, kak (yHaHCOBOE, HaNoOroBoe, TaMOXeHHOE. o cyTu, Hop-
Mbl, COCTaBMSIOLLME 3TN OTPACTM, SBNATCS aAMUHUCTPATUBHO-NPaBOBbIMU. He-
KOTOpble U3 HUX, KaK, HanpUMep, TaMOXEHHOE NMPaBo, KOrAa-To OTNOYKOBANUCh OT
aIMUHUCTPATUBHOIO, HO COXPAHMIIM C HUM HepaspbiBHYIO CBsA3b. [Nopsigok dop-
MWUPOBaHWSI M OpraHu3auum AesTeNbHOCTV OpraHoB ynpaBrieHus, cnyx6a, npu-
HY>KEHMe N OTBETCTBEHHOCTb B 3TUX Cpepax PerynupyrTcs agMUHUCTPaTUBHO-
NpaBoBbIMA HOPMaMW, KOTOpble SBMSIOTCH CBOEro pofa (PyHOAaMEHTOM MHOMUX
ny6nMyHbIX oTpacnen npasa.

AOMWHUCTPATMBHOE NPaBO MMEET OTNMYMUE U CXOACTBO C YACTHLIMW OTPacnsiMu
npasa (rpaxxgaHCcKuM, TPyAOBbIM, CEMelHbIM U T.4.). KoHeuHo, B nepByto ovepenb
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cnefyeTt roBoputb 06 OTNMYMSX, KOTOPblE 3aKNOYalTCA B HasHavyeHuu, pyHKuu-
SX, NPMHLUMNax oTpacnen, HaxoasWMXCa Ha pasHbIX Noncax cucTemMbl npasa. Ans
YacCTHOro nMpaBa FNaBHbIM SBNSETCA WHTEPEC MHAMBMAA WM OpraHvM3auuun, a He
MHTepechl rocyaapcTea u obuiectsa B LenoM. [ins cy6bekToB YacTHOro npaea xa-
pakTepHbl He OTHOLUEHUSI BMACTU-NOAYMHEHUS, @ HAaNpoTUB - CBOGOAA BONEN3bSB-
neHus. MNpuHUMNManbHoe OTNMYMe COCTOMT B METOAE NPaBOBOrO PErynMpoBaHuWs.
ViMnepaTuBHbLIN MeTOf, XapaKTepusyoLWMINCcs OAHOCTOPOHHE-BMAaCTHLIM pacnops-
XEeHWeMm, HepaBeHCTBOM CTOPOH B MyGNMYHOM MpaBe, MeHSEeTCsl B YacTHbIX OTpac-
NAX nNpaBa Ha AUCMO3UTWBHbBIA CO CBOMCTBEHHLIMW €My pPaBHOMPaBUMEM CTOPOH U
cornawieHmem.

B TO Xe Bpems, agMUHUCTPaATUBHOE NPaBO MUMEET U CXOXUE YepTbl C HYaCTHbI-
MK oTpacnamu npasa. OHM MOryT perynuposaTtb OAWHAKOBLIE MO CBOEW npupoae
OTHOLIEHNA (MMYLLECTBEHHbIE, TpyaoBble, cnyxebHble). Hanpumep, nepenaya
MMYLLEECTBa MOXET perynmpoBaTtbCa rpaxaaHCKMm npasom (JOroBOpoM), a MOXeT
aAMWHUCTPATUBHBLIM MPaBOM (NPMKa3oM rocyfapCTBEHHOro opraHa), paBHO Kak
CyLLecTBYIOT TpyAoBble/cnyxebHble OTHOWEHUS, perynupyemble NM6o TpyaoBbIM,
nnbo aAMUHUCTPATUBHLIM NPAaBOM.

B HacTosiee Bpems nybnuyHoe u 4acTHOE MpaBO B3aMMOMNPOHMKAKOT, 3aBu-
CST OOHO OT Apyroro. B yacTHbIX oTpacnsax ucnonb3yrTcs nybnuyHo-npaBoBble
MHCTUTYTBI (pernctpauuv, paspeLleHuns, yAoCTOBEPEHUS), B CBOKO ovepeab B Ny-
6nMYHBIX OTpacnsax NPUCYTCTBYIOT UHCTUTYThI, XapakTepHble ANs 4acTHOro npasa
(mnoroBopbl, paBHoMpaBue CTOPOH W T.4.). AOMUHUCTPATUBHOE MPaBO OXpaHseT
MHOTMe YacTHOMPaBOBble OTHOLUEHWS MyTEM YCTaHOBIEHUSI OTBETCTBEHHOCTH,
OCYLLIECTBNEHNSA KOHTPONbHO-HAA30PHbLIX YHKUMIA. HekoTopoe KonuyecTBo
aAMUHUCTPaATUBHO-NPaBOBbLIX HOPM cofepxuTcs B ["paxagaHckoM kopekce Pecny-
6nukn KasaxctaH, B cBow ouvepeab Kopekc Pecnybnuku KasaxctaH o6 agMuHu-
CTpaTMBHbIX MPaBOHAaPYLUEHUSIX COOAEPXUT cTaTb 06 OTBETCTBEHHOCTU 3a Hapy-
LWeHMe rpaxaaHCcKo-NpaBoBblX 00653aTenbCTB.

MpoueccyanbHas 4acTb agMWHUCTPATUBHOIO MpaBa UMEET CXOXWe W OTnu-
ynTenbHble YepThbl C NpoLleccyanbHbiMK OTpacnaMu npaea. B oTnuyne ot rpax-
[aHCKOro 1 YrorioBHOro npouecca, agMWHUCTPATUBHO-MpoLecCyanbHble HOPMbI
He COCTaBNSAIOT MOKa OTAENbHYK oTpacnb npaBa. B To e Bpems agMUHUCTpa-
TUBHbBIM NPOLECCOM B LUMPOKOM CMbICMEe OXBaTblBAeTCs ropas3fo 6onbLUnin Kpyr
BOMPOCOB, YEM FpaxAaHCKUM Unu yronosHbIM. lMpoueccyanbHas AesaTenbHOCTb
OpraHoB rocyfapCTBEHHOW aAMWHUCTpaLWM CBSi3aHa He TOMbKO C PacCMOTPEHM-
em crnopoB (kak B rpaxgaHCKoM rnpolecce) unu npuBreYeHneM K OTBETCTBEH-
HOCTMK (KaK B YrofloBHOM MpoLecce), HO U C NO3MTUBHONM NpoLeaypHON AeaTenb-
HOCTbIO (BblAayei paspeLleHuid, NUUeH3ni, U3gaHuem akToB, pacCMOTpeHnem
obpauieHunin). BsaumosaBMCHMOCTb aaMWHUCTPATUBHOrO NpaBa W npoueccy-
anbHbIX OTpacnen MOXHO MokasaTb Ha NpMMepe TOro, YTo BOMPOCH! MyBnnYHbIX
CMOPOB C rocyAapCTBEHHOW agMWHUCTpauuen, paccmaTpuBaemblie B cyaebHOM
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nopsigke, Ao cux nop B KasaxcraHe perynupyroTcs rpaXaaHckum npoueccyarnb-
HbIM 3aKOHOLATENbCTBOM.

B cucteme npaBa KasaxcTaHa CyLLeCTBYIOT U Tak Ha3blBaeMblE KOMMIIEKCHbIE
oTpacnu npasa, coeauHsiowme B cebe nybnmyHbie U YacTHOMPABOBbLIE WHCTUTY-
Tbl. AOMUHUCTPATVBHO-NPaBOBbLIE HOPMbI 3aHUMAIOT 3HAYUTENBHOE MECTO B TaKUX
KOMIMIEKCHBIX OTpacrsX, kak GaHKOBCKOE, CTPAxoBOe, 3eMenbHOE, IKONormyeckoe
npaso, Korga peyb WOET O Pa3peLLMTENbLHON AEATENbHOCTU roCyAapcTBa, MPUHYX-
[EHUW, OTBETCTBEHHOCTU U MHbIX NYBMMYHO-NPABOBLIX BOMPOCAX.

§ 3. AOMUHUCTpPaTUBHO-NpaBOBbLIe HOPMbI
U OTHOLUEHUSA

6asi oTpacrb npasa B hopManbHO-ONpeaeneHHOM CMbICTe NpeacTasnser
l !060171 COBOKYMHOCTb NMPaBOBbIX HOPM.
AIOMWHMCTPaTMBHO-NpaBOBLIE HOPMbI - 3TO 06Leobsi3aTesibHble NpaBuna no-
BEAIEHUS], YCTAHOBMEHHbIE U OXpaHsiEMble rocyJapCcTBOM B cdepe peanusauuu
ny6rMYHONM BRacTM opraHamy WCMOSIHWUTENbHOW BRacTW M UHbIMK OpraHamu ro-
CydapcTBeHHOW agMUHUCTpauun. Kpome Toro, aAMUHUCTPaTUBHO-NPaBOBbIE HOP-
Mbl PETYNUPYIOT AEATENbHOCTb CyAeGHbIX OpraHoB B MPOLECCE PacCMOTPEHMS
aIMVHUCTPaTMBHO-NPaBOBLIX CMOPOB UMW MPUBMEYEHUS] K aAMUHUCTPATUBHOM
OTBETCTBEHHOCTU, @ TAKXKe BHYTPEHHWE BOMPOCHI OPraHu3aLm rocyaapCTBEHHbIX
OpraHoB, NpuHaanexalyux He TONbKO K UCNOMHUTENbHOV BETBW BNacTy.
3HaueHe aAMUHUCTPATMBHO-NPABOBbLIX HOPM TPYAHO NepeoLeHuTs. VIMeHHO
C VX MOMOLLbI MPOUCXOAMUT PErynupoBaHne OBLLECTBEHHbIX OTHOLUEHUN, SBMSIHO-
LMxca npeaMeToM aAMUHWUCTPaTMBHOMO npaBa. AAMUHUCTPATUBHO-NPAaBOBbIE
HOPMbI 3aJal0T NapameTpbl NOBeAeHUs pasnuuHbiX CyGBbEKTOB B cdepe rocyaap-
CTBEHHOTO ynpaeneHus. OHU onpeaensiioT NpPaBoBOW CTaTyC OpraHoB rocyaap-
CTBEHHOM afMUHUCTPaLuUK, OPMbl M METOAbl AEATENbHOCTU YNpaBneHYeckux
OpraHoB, MHOTrOYMCIEHHbIE aAMUHUCTPATUBHbIE NPOLEAYPLI, HAAENSOT NpaBaMu
1 0653aHHOCTAMU CYOBEKTOB afMUHUCTPATUBHO-NPABOBLIX OTHOLEHUA. Bornb-
LWei YacTblo NOCPeACTBOM aAMUHUCTPaTUBHO-MPaBOBLIX HOPM MPOBOAUTCS YMo-
psifoyeHue oBLLECTBEHHOW XU3HN.

OCcoBEHHOCTBI0 aAMUHUCTPATUBHO-MPABOBLIX HOPM SIBMIIETCA UX UMMNEpPaTUB-
HOCTb, NYBNUYHOCTb, OPraHW3ytoLLWii XxapakTep, ccepa B KOTOPOW OHU BO3HUKAKOT
1 peanuaylotcs (rocydapCTBeHHOe yrnpasrneHue). AOMUHUCTPATUBHO-NPAaBOBbLIE
HOpPMbl OTNMYAKOTCA MaCCOBOCTbIO WM YHUBEPCArbHOCTbI, MOCKOMbKY pacnpo-
CTpaHsIOTCS Ha BOMbLIOE KOMMYECTBO CYyGBHEKTOB, Tak UM MHadYe BCTynawLlux B
yNpaBneHYeckne OTHOLLEHUS.

ALMVHUCTPaTUBHO-NPaBOBbLIE HOPMbI, PABHO Kak M HOPMbI NpaBa ApYrux oTpac-
nei, VUMEKT CBOK CTPYKTYpY. TpaaWLUMOHHLIMW 3NIEMEHTaMK 3TON CTPYKTYpbl siB-
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NAOTCA rMnoTesa, AUCNO3NLMSA U caHKuma. T1noTesa xapakTepusyeT ycrnosue, npu
KOTOPOM AercTBYeT HopMa (AOCTMXEHWE BO3pacTa, COBEpLUEHUE HapyweHus). B
AMCMO3NLMN COAEPXKUTCS CaMO MPaBuio MOBEAEHMs!, CaHKUMA MoKasbiBaeT Mepy
OTBETCTBEHHOCTM 3a HapylueHue HopMbl. [MnoTesa, AMCNO3ULMSA U CaHKLWUsA MOTyT
HaxoaMTbCSA B PasHbIX NPaBoBbIX akTax. [aneko He Bce HOPMbI aAMUHUCTPATUBHOIO
npasa copepxar Bce Tpu anemeHTa. K npumepy, CywLiecTByIOT HOPMbI-AeKapaunm
UMM HOPMbI-AEMDUHULNN  (MUHUCTEPCTBO SIBSIETCS LIEHTPANbHBIM OpraHom ro-
CyAapCTBEeHHOro ynpasseHus). OyeHb YacTo B agMUHUCTPATUMBHO-NPABOBLIX HOP-
Max OTCYTCTBYET CaHKLWUs WK FMNoTesa CriMBaeTcs C AMCNO3NLUEN.

AQMWHUCTPATUBHO-NPABOBLIE HOPMbI MOFYT GbiTb KnaccuduLympoBaHbl
Nno pasnuyHbIM OCHOBAHUSIM.

1.Mo yerneBoMy HasHa4eHmo:

. perynsaTuBHble
(HOPMbI, NOCBSILLEHHbIE OMMWCAHWUIO CTaTyca pasfiMyHbIX CYObLEeKTOB aa-
MUHUCTPaATUBHOIO nNpaea, hopM W Npoueayp UX AEATENbHOCTMW; OMUCHI-
BalLWMe pasnnyHble NpaBoMepHble BapuaHTbl NOBEAEHUS; 3aKpennsio-
LMe MUCnonb3oBaHWe WHCTPYMEHTOB MO3WTUBHOIO YNpPaBMeHus, Takux
KaK permcrpauusi, nuueH3upoBaHve 1 T.4.);

. OXPaHUTESbHbIE
(HOpMbI, HanpaBneHHble Ha oxpaHy O6LEeCTBEHHOro nopsaka u obuie-
CTBEHHOI 6Ee30MacHOCTU U copepXaliue 3anpeTbl, OrpaHUYeHNs, Nomno-
XKeHns 06 OTBETCTBEHHOCTM).

2. Mo xapaktepy BO3AeHCTBUA:
obssbiBaroLymne
(Hopmbl, copepxalwme 0683aHHOCTb CybbekTa BbIMOMHUTHL Onpeae-
neHHoe AeiicTBME UNKU OTKa3aTbCst OT AeicTBUA: 06513aHHOCTb BCTaTb
Ha BOMHCKMUIA y4YeT No AOCTUXKEHUU OmNpeaeNieHHOoro Bo3pacTa);
. 3anpeLyaroLyme/orpaHnymBaroLyme
(Hopwmbl, 3anpeuiatowne cy6bEKTY BbINOMHWUTL OMpeAeneHHble Aeli-
CTBMA: 3anpeT noceliaTb onpefeneHHble 3aKoHOAATENbCTBOM PEXUM-
Hble TeppuTopumn);
. [103BOSNTESTbHbBIE
(HopMBI, paspeluatoLme BbINMOMNHATL ONpeAeneHHble AeNCTBUSA: BO3MOX-
HOCTb ObpalleHns B rocyfapCTBEHHbIE OpraHbl);
e ynpaBomoy4uBaioLue
(HopMBbI, HapensioLwMe rocyAapCTBEHHbIE OpraHbl NPaBoOM Ha coBepLue-
HVE pasnuuHbIX 4EACTBUIA: NPaBO Ha NPOBEAEHWE NPOBEPOK);
. cTUMynupyroLme
(HOPMbI, HampaBneHHble Ha CTUMYNMPOBaHWE YYaCTHUKOB ynpaBieH-
YECKUX OTHOLLEHWIA: NpaBO Ha NbroTbl ANA FrOCYAapCTBEHHOrO Cryxa-
wero, 4O6POCOBECTHO BbINOMHAOWErO crnyxebHble 06513aHHOCTK);
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*  pekoMeHpaTesibHble
(HOpMBI, HE UMeloLLMe 065A3bIBAIOLLEro XapakTepa, HO OpUeHTUPYIoLWMe
Ha COOTBETCTBYIOLLEE MOBEAEHWE: pekoMeHAauns NpeaocTaBnATh OT-
YeTbl B rOCYAapCTBEHHbIN OpraH B YCTaHOBMNEHHbIX (hopMax).

3. Mo 10prANYECKOMY COBEPXKAHUID:

e marepuarbHble
(HopMbl, 3akpennslwuMe npaBa W 00583aHHOCTU  YYaCTHUKOB
aOMUHUCTPATUBHO-MPABOBbLIX OTHOLLEHWIA, rapaHTUX U OTBETCTBEH-
HOCTb; MaTepuasnbHble HOPMbl - 3TO CBOEro poga craTuka agMUHU-
CTPaTWBHOrO npaBa: HOPMbl, OMWCbIBaOLWME MpaBa M 06A3aHHOCTMH,
OorpaHUYeHusi roCyAapCTBEHHbIX ClyXalluXx);

*  npoueccyarsnbHele
(HOPMbI, C MOMOLLbIO KOTOPLIX Peanu3yrTcs MaTepuarnbHbie HOpMbl,
CBOEro pofa AMHamuka agMUHUCTPATMBHOIO MpaBa: HOPMbI, OMNW-
cbiBaOLMe NOpPSSOK NOCTYNNEHUS Ha rocyaapCTBEHHY cnyxby).

4.Mo HCTOYHMKY:

e cogepxalymecs: B 3aKoHax
(orpoMHOe KOMMYECTBO HOPM COAEPXKWTCA B PasnMYHbIX 3aKOHaX, Ha-
ynHas ¢ KoHctutyuumn Pecnybnukmu KasaxctaH u 3akaH4MBasi NpocTbiMu
3aKoHamu);

* cogepxalmuecsi B MoA3aKOHHbIX aKTax
(HOpMbI MOTyT coaepXaTbCsi B MOA3aKOHHBLIX akTax, HauMHas C aKkToB
Mpe3npeHTa 1 3akaH4MBasi akTamy akVMOB CaMOro HU3LLEro YPOBHS);

e cogepxalmecs B APYrux aKrax
(HOpMBI MOTYT coAepXaTbCs B HOPMaTMBHbIX MOCTaHOBMNEeHUAX Bepxos-
Horo Cyfa, MexayHapoAHO-NpPaBoOBbIX akTax).

5. o Bpemenn pgevicTeus:

* He OrpaHW4YyeHHble CPOKOM [eVicTBus
(60NbLIMHCTBO aAMUHUCTPATUBHO-NPABOBLIX HOPM HE OrpaHUyeHbl Cpo-
KOM AelncTBus);

*  OrpaHW4eHHble CPOKOM [eVicTBUS
(HopMbI, AECTBYIOLWME B TeYeHWe onpenenieHHOro nepuopa, ycTaHoB-
TIEHHOTO aKTOM).

Mo obwemy npaBuiy agMWHUCTPATUBHO-NPABOBbIE HOPMbl HE WMEKT 06-
paTHOW CuMbl, TO €CTb HEe MOryT PacrnpoCTPaHATbLCA Ha Te OTHOLUEHWS, KOTO-
pble BO3HWKNN [0 BBEAEHWUS UX B AEWCTBUE, ECNK TONbKO B akTe, codepxaliem
HOPMbl, He yka3aHa BO3MOXHOCTb TAKOrO PacrnpoCTpaHeHUs UM ecnu Hopma
YCTpaHSIET NN CMsIr4yaeT paHee NpeAyCMOTPEHHYIO OTBETCTBEHHOCTb 3@ NpaBo-
HapyLueHue.
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6.Mo Tepputopun  gevicTeus:
*  HOpMbI, pJevicTBytowme Ha Bcevi Tepputopumn Pecnybnvky KaszaxcraH
(NpaBuna JOPOXHOro ABUXEHMUS);

*  HOpMbI,  [EVCTBYIOLUME Ha  TEPPUTOPUU  MECTHOV  8AMUHUCTPATUBHO-

TeppUTOPHATIbHON  eANHULbI
(HOpMBbI, AECTBYIOLLNE HA TEPPUTOPUN, HAYMHAsA C YpPOBHSA obnacTtu (ro-
poAa pecnybrnvKaHCKOro 3HaYeHusl, CTONULbI) U 3akaH4YMBasi YPOBHEM
cena, ayna: npaBuna cofepxaHusi OMaLIHUX XUBOTHbIX);

*  HOpMbI, [eViCTBYIOLUME Ha YacTu Tepputopum

(HOpMBbI, AencTByloWMe Ha TeppuTopumn Gonee Yem ogHol obnactu (ro-
poAa pecny6GnuKaHCKOro 3HayeHusl, CTOMMWLbI): HOPMbl, yKa3aHHble B
aKkTe O BBEAEHUW YPEe3BbIYANHOIrO MOMOXEHUSI Ha TeppUTOpUU ABYX 06-
nacten KasaxcraHa).

7.Mo agpecaty npaBoBbIX nNPEANUCAHNIL

*  HOpMbI, perynvpyrowme npaBoBoyi CTaTyc rocyAapCTBEHHbIX OpraHos;

*  HOPMbI, perynupyrolme npaBoBoyi CTatyc rpaxjgaH, B TOM 4YUC/Ie WHO-
cTpaHyeB wu vy 6e3 rpaxaaHcTsa;

*  HOPMbI, perynupyrouwme npaBoBoON CTaTyc rocyAapCTBeHHbIX —(npeanpus-
TWN, YYPEXOEHWV) U HEerocy[apCTBEHHbIX opraHu3aymi  (Xo3sCTBYOLMX
CyObEKTOB, ObLYECTBEHHbIX U PENTUINO3HBIX OOBEAUHEHWI,  YYPEXAEHNH,
¢oHg0oB u Ap.).

8. [lo obbemy perynupoBaHus:
e 0bwme
(HopMBbI, onucbliBaloLWMe KOMNETEHLMIO NPaBUTENbCTBA);
MexoTpacrnesble
(HopMBbI, onpefensioLme NopsiAoK NPOBEAEHNs NMPOBEPOK opraHamu u-
HaHCOBOrO KOHTpONs);
. oTpacnessie
(HopMmbl, ycTaHaBnuBatLe TpeboBaHNUA K NULEH3NPOBAHMIO y4ebHbIX
3aBefeHuit);
. BHYyTpUOTpacrieBble
(HopMbI, 3akpennsiowe cTaHAapThl 6e3onacHOCTM Ha aBTOMOGUNBHOM
TpaHcnopTe)'s.

CywecTByloT  knaccuyeckue crnocobbl peanusauuv  aAMUHUCTPATUBHO-
npaBoBbIX HOpM. K Takum crnoco6am OTHOCST, Mpexnae BCEro, WCMONHEHWE W
npuMeHeHue. VcnonHeHue BblpaXkaeTcsi B TOMHOM crefoBaHuu cyGbekTa npef-
NUCaHUSIM HOPMbl, MOAYMHEHUM COOTBETCTBYIOLUMM MpaBoBbIM TpebGoBaHUAM.

16 CyLiecTBYIOT U Apyrue knaccudgukaumm aaMUHUCTPaTUBHO-NPaBOBbLIX HOpM. Tak, KO.A.Tuxomupos
nUWeT O HopMmax-3afadax, HOpMax-npuHUMNax, Hopmax-AedUHULMSAX, HOpMax-3afaHusx, Hopmax-
3anpetax u 1.4. CM.: AGMMHUCTpaTUBHOE NpaBoO W npouecc: nonHelii kypc. C. 97; A.A.TapaHoB roBoput
06 o6wmx 1 cneunansHbIx Hopmax. Cm.: TapaHoB A.A. Yka3. cou.
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MpumeHeHWe npegnonaraeT M3gaHWe NpaBoBOro akTa. Takum obpasom, B cry-
Yae Cc MpUMEeHEHWeM MpaBoBasi HOpMa peanu3yeTcsi MOCPEACTBOM OpPUANYECKU
BMACTHOrO PeLUeHNsl, YTO MPUCYLLe WCKNounTenbHO cybbektam, obnaparowwum
BMNACTHLIMWU MOMHOMOYMSIMM, T.€. TOCYAapCTBEHHbIM OpraHam.

WHorga B nuTepatype BbIAENSIOT elle ABa cnocoba peanusauyun: cobnioge-
Hue (Bo3gepkaHue cyGbekTa OT COBEpPLUEHUs AeCTBUI, NAacCUBHOE NOBEAEHVE B
OTNIM4YMe OT UCMONHEHNS) U UCMONb30BaHNe (MPUMEHEHWe rocyAapCTBEHHBIM Op-
raHoM BapuaHTa [esiTeNbHOCTU NpY HanMunm B HOPMe arnbTepHaTUBbl B MPUHATUM
pelueHnin)’s. B To e BpemMs ucrnonb3oBaHue M cobniogeHne MOXHO paccmaTtpu-
BaTb kak pasHOBUAHOCTb UCTMOIHEHUS! Y MPUMEHEHWSI.

OpHolt n3 npobnem npu peanu3aunm agMUHUCTPATUBHO-NPaBOBLIX HOPM SiB-
nsieTcs ycMoTpeHue, ocobeHHOo Koraa peyb MAET O AeATEeNbHOCTU rocyAapCTBEeH-
Hblx opraHoB. [pu Bceill AeTanbHOCTW, CKPYMyne3HOCTU aAMUHUCTPATUBHO-
NpaBOBOro PErynMpoBaHNS HOPMbI HE MOTYT OTPErynnpoBaTh BCE OOLLECTBEHHbIE
OTHOLLUEHNS W OXBaTUTb BCE BO3HUKAMOLWIME XWU3HEHHble cuTyauun. CooTtseT-
CTBEHHO, MOSIBNSETCA BO3MOXHOCTb AESTENbHOCTW MO YCMOTPEHUIO, Koraa Hop-
Ma cama npefnaraeT HECKONbKO BapuaHTOB MOBeAEHWS UMK Korga 3Tv BapuaH-
Tbl NpeanonaraTcs No CMbIcNy HOpMbl. K npumepy, B COOTBETCTBUM C 3aKOHOM
Pecnybnukn KasaxctaH ot 21 pekabpsi 1995 r. «O6 opraHax BHYTPEHHUX Aen»
3TV opraHbl MMeloT NpaBo AOCTaBMSATL B CneunanbHble MeauUMHCKUe yypexae-
HUsi NGO B AEXYPHbIE YacTU OpraHoB BHYTPEHHUX AeN W cofepaTb B HUX A0
BbITPE3BMNEHUS UL, HAXOAAWMXCH B OOLLECTBEHHbIX MecTax B HETPE3BOM CO-
CTOSIHUM, Ockopbnstoem YyenoBeyeckoe JOCTOMHCTBO U OOLECTBEHHYIO HpaB-
CTBEHHOCTb. [lapameTpbl, MO KOTOPbIM MOXHO CyAWTb O TOM, YTO COCTOsIHWE
ockopbnsieT yenoBeveckoe [OCTOMHCTBO U OGLIECTBEHHYID HPaBCTBEHHOCTb,
3aKOHOAAaTEeNbCTBOM HE YCTaHOBMEHbI. [103TOMY COTPYAHMKU OPraHoB BHYTPEH-
HUX flen B KaXX4oM KOHKpPeTHOM cryyae ByayT onpefenstb Mo CBOEMY yCMOTpe-
HYIO haKT ockopbeHnst YenoBeYeCcKoro 4OCTOMHCTBA UMK O6LLECTBEHHON HpaB-
CTBEHHOCTW, YTO MOXET NPUBECTU K HE3AKOHHOMY OCTABIIEHMIO B CneLuanbHble
MeaMUMHCKe yupexaeHusi. CoepxXuBaolmMm hakTopaMm YCMOTPEHUST JOMK-
Hbl 6bITb NPUOPUTET NpaB 1 cBO6GOA rpaxaaH, NPONoOpLMOHaNbHOCTb NPUMEHsie-
MbIX Mep BO3AeicTBUs, LieniecoobpasHocTb, ahEKTUBHOCTb, CNpaBeAnnBOCTb
136paHHOro BapuaHTa MoBeAEHWS!.

Ha ocHoBe aAMWHWCTPaTUBHO-MPABOBLIX HOPM CKNaAblBAOTCS aAMWUHU-
CTPaTMBHO-NPaBOBbIE OTHOLWEHUA: OOLeCTBeHHble OTHOLWeEHWs B cdepe
ynpaBneHYecko AesTENbHOCTU OpraHoB rOCYAapCTBEHHOM aaMUHUCTPaLMU.
B pamkax KOHKPETHbIX agMWHUCTPaTUBHO-NPAaBOBbLIX OTHOLUEHWUI peanu3yloTcs
aAMUHUCTPATUBHO-NPaBOBbLIE HOPMbI.

16 Baxpax [l.H., PoccuHckuin B.B.. Ctapunos K0.H. AgMuHUCTpaTBHOE NpaBo: y4eBHWK Ans By30B. -
2-e u3pa., nam. v gon. - M.: Hopma, 2005. C. 105.
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AOMUHNCTPATUBHBIE — MPABOOTHOLLEHNS  UMEIOT  CBOM ocobeHHOCTH:

1. Cdepa, B KOTOpPOW OHM BO3HUKAIOT, CYLLECTBYIOT U NpekpalyatTcs, - 3To cde-
pa rocyaapcTBeHHOro ynpasneHusi. CnefoBaTenbHo, GOMbLIWMHCTBO agMUHU-
CTpaTUBHbIX MPaBOOTHOLLEHUA MMeEET ynpaBfieHYecKyo Npupoay U CBA3aHO C
opraHusauuein n ynopsaodyeHnem obLLecTBEHHOW XNU3HW.

2. OHM HOCAT Ny6nUYHbIA xapakTep. AOMWHUCTPATUBHO-NPaBOBbIE OTHOLUEHUS
cknaabiBatoTca B nybnuyHol cdepe, Tam, rge NpucyTCTBYIOT U peanusyrTcs
rocynapcTBeHHble Unn obLLEeCTBEHHbIE UHTEPECHI.

3. OTM NpaBOOTHOLWIEHUSI XapakTepusyeT Hanuune obssatensHoro cybbekra. Um
yale BCero ABMAETCS OpraH UCMOMHUTENbHON BNacTW UMW UHOW OpraH rocy-
[apCTBEHHOW agMUHUCTPaLUK, a nHoraa cynebHblin opraH.

4. AAMUHMCTpPaTUBHbIE NPABOOTHOLLUEHWUSI - 3TO MPEUMYLLECTBEHHO OTHOLUEHUS
BNacTU-NOAYNHEHUS C XapaKTepHbIM HepaBeHCTBOM CTOPOH. [pu aTom He
cnepyeT 3abbiBaTb O CyLECTBOBAHWM aAMWHUCTPATUBHbBIX MPaBOOTHOLLEHWA,
OCHOBA@HHbIX Ha paBEHCTBE CTOPOH.

5. Cnopbl, BbiTekawlme M3 agMUHUCTPATUBHBLIX NPaBOOTHOLUEHWN, peLlualTcs
3avyacTylo BO BHecydeOHOM nopsjke, XOTSi 3aKOHO4ATeNbCTBOM NpenycMmo-
TPeH 1 cyaebHbI NopsaaoK paspeLleHns Takux Cropos.

AOMUHUCTPaTVBHbIE NPABOOTHOLIEHUS WMEKT CBOW CTPYKTYpY, KoTopas
BKIIOYAET CreayoLne 3NemMeHTbI:
1. OGbeKT NpaBOOTHOLUEHUS.
2. Cy6beKkTbl NPaBOOTHOLLEHUS.
3. CoaepxaHue npaBOOTHOLUEHMS.

Mon obwexkTom B AOMUHUCTPATUBHBIX NPaBOOTHOLWEHUAX 4Yalle BCero noHu-
MaeTcs AeiCTBME U NOBeAeHWe ynpasnsalowWwmx U ynpaensiembiX CyObekToB.

Cyb6bektamy NpaBOOTHOLIEHWUA SABNSIOTCA KOHKPETHblE YYaCTHUKWM MpaBo-
OTHOLIEHWUN, HadeNleHHble ONpeAeneHHbIMU npaBamum M 06s3aHHOCTAMU. Vmu
MoOryT GbiTb rpaxagaHe, OpraHusauuu, rocyfapCTBEHHble opraHbl. HanomHum,
4yto 06s3aTeNlbHbIM CyGHEKTOM aAMUHWCTPATMBHBLIX MPABOOTHOWEHWUIA Bcerga
SIBNSIETCA rOCYAApCTBEHHbIA opraH. Takum 06pa3oM, HEBO3MOXHO BO3HWKHO-
BEHWE aAMUHWUCTPATUBHbLIX NMPaBOOTHOLWIEHUA MeXay ABYMsi rpaxgaHamu unu
[ABYMSi HErOCYAapCTBEHHbIMU opraHusauyuamu. Ytobbl GbiTb cyGbekTamu npaso-
OTHOLUEHWUSI, rpaxaaHe, opraHu3auum, rocy4apcTBEHHbIe OpraHbl 4OMKHbI obna-
fAaTb NpaBoOBbIMW CMOCOGHOCTSIMU: aAMUHUCTPATUBHOM NPaBOCMNOCOGHOCTbLIO U
[eecnocoGHOCTbIO.

Conepxanue (lopvanyeckoe) NpaBOOTHOLLUEHWIA BknovaeT B cebs npasa u
06s3aHHOCTU CYOBEKTOB, a Takke OrpaHuWyveHusi, 3anpeTbl. B npaBooTHOLEHUK
NpUCYTCTBYET KOPPECMOHAEHLUMA NpaB M 06A3aHHOCTENR, O3Havawwas, YTo TOT,
y KOro ecTb npaBa, HeceT onpejerieHHble 0683aHHOCTW U, HAaoBopOT, TOT, y KOro
ecTb 0653aHHOCTW, HafeneH HeKOTOPbIMU NpaBaMu.
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aBa2_

AOMUHUCTPATUBHBIE NPaBOOTHOLIEHUS Takxke KﬂaCCVId)VIL[VIpyIOTCH no
pas3fnn4yHbiM OCHOBaHUAM:

1. Mo yensm:

*  perynsituBHble
(OTHOUJeHVIFI, CKknagbiBawLimecsa B CBA3N C OCylleCTBNeHnemM nosntue-
HOTO rOCYA@PCTBEHHOTO YNpaBreHNs);

OXpaHUTesbHbIe
(oTHOLLEHUS, BO3HMKALOLLME B CBA3M C OXPaHOi 06LLeCTBEHHOro nopsia-
Ka, NpaBOHaPYLIEHUSIMW, HENPaBOMEPHLIM MOBEAEHUEM)

2. Mo cybbekTHOMYy cocTaBy:

*  [IPaBOOTHOLLEHUS] MEX/Y rOCY[aPCTBEHHbIMU OpraHamu;

°  MpaBOOTHOLIEHUS] MEXAY rOCYAaPCTBEHHbIMU OpraHamMu W rpaxgaHamu;

. NPaBOOTHOLUEHUA MeXAy rocyaapCTBeHHbIMU opraHamy v rocygapcrBeH-
HbIMU OpraHu3aLmusimm;

°  PaBOOTHOLUEHWS] MEXZY [OCyAapCTBEHHbIMU oOpraHamu U Herocygap-
CTBEHHbIMW  opraHnsaynsamu.

3.llo cgpepe (obnactn) yHKUNOHNPOBaHUSA:

4 BHYTpeHHue
(BHyTpUannapatHble, BHYTPMOPraHW3aLMOHHbIe: OTHOLUEHWS, CKrafblBa-
foLLMecs BHYTPU rocyAapCTBEHHOrO OpraHa B CBSA3W C OpraHv3auueii ero
paboTbl: OTHOLLEHWS B CBSA3U C pacnpefeneHnem obsi3aHHOCTEN Mexay
OoTAEenamu, COTPYAHUKaMU BHYTPW rocyAapCTBEHHOro opraHa);

BHeLLHWE
(BHeannmapaTHble: OTHOLUEHUS] B CBS3W C B3aWMOAEWCTBMEM rocyaap-
CTBEHHOIo opraHa v rpaxaaHamMmunm u opraHusauuamMu: OTHOLUEHUA no-
nmu,eﬁcxoro N rpaxanaHunHa B CBA3M cOoBeplUeHneM nocrnegHnm agMuHmn-
CTPaTUBHOIO NpaBoHAapPYLLEHUS).

4. o xapakTepy cBsi3e#i MeXdy y4acTHUKaMu:

*  BepTUKasbHblE
(NpaBOOTHOLLEHMS, B KOTOPbIX OAHA CTOpoHa obnagaet 6onblwmm 06b-
€MOM BRacTHbIX MOMHOMOYMIA, @ BTOpasl - MeHbLUMM Unu He obnagaet
TakUMU MOMHOMOYMSIMM BOOOGLLE: OTHOLLEHWUS Mexay akMmoMm obrnacti
1 aKMMOM paiioHa B CBSI3U C UCMOMHEHWEM akTa akuma obnactu);

*  [OPU3OHTalIbHbIE
(NPaBOOTHOLLEHWS, B KOTOPbIX CTOPOHbI PaBHbI: OTHOLLEHWSI B CBSI3U C
nopayert xanobbl rpa¥gaHNMHOM B rOCYAAPCTBEHHbIA OpraH uUnu ABymsi
MWHUCTEPCTBaMU MO MOBOAY NMOATOTOBKM COBMECTHOTO aKTa).

B agMUHUCTpaTUBHO-NPaBOBOM NUTEpaType Takke BblAenseTcs AeneHne agmu-

HUCTPaTUBHbLIX NPABOOTHOLLEHWA Ha MaTepuasbHble (XxapakTepusylolue craTtyc
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ABMMHACTDATUBHOE MpaBo Kak oTpacib  nybnuyHoro  npasa

cybbekTa) u npoueccyasnbHble (CBA3aHHble C NPUMEHEHWEM HOPM MaTtepuanbHOro
npaea); cybopanHaynoHHble (OTHOLLEHWUA TUNa HayanbHWUK-MOAYMHEHHBIN) U KO-
opAMHALMOHHbIE (OTHOLLEHUSI MEeXAY ABYMSI HEMOAYMHEHHbIMU OpraHamu), uMmy-
LYECTBEHHbIE W HEUMYLECTBEHHbIE W [p.

OcHoBaHWEM NSl BO3HUKHOBEHWS, U3MEHEHWs, NpekpalleHns agMuHUCTpa-
TUBHbIX NPaBOOTHOLUEHWI SIBRSIIOTCS lopUANYECKkMEe haKTbl, KOTOpble, B CBOIO OYe-
penb, AenATCA Ha AeicTBUS (BoneBble MOCTYMKM, OCO3HaHHOe Ges3aelicTeue) unu
cobbITnsA (06CcTOATENBCTBA, HE 3aBUCSLLME OT BONM NIOAEN: CTUXMIHbIE 6efcTBUS,
aBapuu, katacTpodbl). [leiicTBMSA, B CBOK ovepefb, MOryT ObiTb NpaBoOMEpPHbIMU
(nogaya rpaxaaHuHOM xanobbl B rOCYAapCTBEHHbIV OpraH) UM HenpaBOMEpPHbI-
MU (HapylleHve NULOM, yNpaBnsiioWuM TPaHCNOPTHLIM CPeACTBOM, NpaBwun Ao-
POXHOIO ABMXKEHNUS).

§ 4. OpraHunsaunMoHHoe (BHYTpeHHee)
W BHelWHee aAMUHUCTpaTUBHOE NpaBo

OMUHUCTPaTMBHOE NPaBO MHOrOMEPHO, OHO BHEAPSIeTCA B camble pasnvy-
AHbIe cohepbl XKu3HEeAeATENBHOCTU. VIMEHHO NO3TOMY MOXHO FOBOPUTH O pas-
NUYHOM npefHasHa4YeHUuM afMUHUCTPATUBHOrO Npasa.

Ona rpaxpaH, npeacTtaBUTENel rocyfapCTBEHHbIX Y HErOCYapCTBEHHbIX Op-
raHusauyuii agMUHUCTPaTUBHOE MpaBO NpPeAcCTaBnsieT UHTepec, MNpexsae BCero,
C TOYKU 3PEHUSA PEeryrMpoBaHUsi BHELLUHWX MPOSIBNEHWI OesiTeNbHOCTU rocyaap-
CTBEHHOW aAMWHUCTPALUN: KakoW KoMneTeHuueln obnagaeT TOT UMM MHOW rocy-
[apCTBEHHbIV OpraH, BNpaBe N OH U3JaBaTb akTbl, KAKOBbI NpoLieaypbl ero Aesi-
TENbHOCTW, MOXET NN OH NpUBIieKaTb K OTBETCTBEHHOCTU U T.[4.

[na rocynapcTBeHHbIX OpraHoB afMUHUCTPATUBHOE NpaBO MpeACTaBnseT WH-
TEPEC He TONbKO C TOYKM 3PEHUSI BHELUHEro MposiBrieHWs COGCTBEHHON AesTenb-
HOCTM, HO U C TOYKMU 3PEHUSI ee BHYTPEHHElW opraHuaaumu. Ons Toro 4tobbl npu-
HUMaTb KayeCTBEHHblE, 3 (EKTUBHbIE peLleHusl, B3aMMOAeinCcTBoOBaTb C ApYruMu
cybbekTamu, paboTta opraHa gomkHa GblTb COOTBETCTBYOLMM 06pa3oM opraHu-
30BaHa, obecnevyeHa kagpamu, MaTepuanbHbIMU U UHOPMALUOHHBIMU pecyp-
camu. B opraHe [oMmkHbl ObITb HanaxeHbl NMaHUPOBaHWE W NMPOrHO3MpPOBaHUE,
yyeT U [Oenonpou3BOACTBO, KOHTPOMb 3@ UCMONHEHWeM pelleHuii. CyliecTsyoT
Jaxe cneuuanbHble HOpMaTWBHbIE MPaBOBbIE aKTbl - PernaMeHTbl, Perynupyto-
e BHYTPEHHUIA NOPALOK AEATENbHOCTM Kakoro-nnbo rocyaapCTBEHHOro opraHa
N ero CTPYKTYpHbIX NoApasfaeneHuit.

Takvm 06pa3om, ecTb JOCTAaTOYHbIE OCHOBAHWUSA FOBOPUTbL O Tak Ha3biBAEMOM
BHYTPEHHEM W BHELUHEM aAMWHUCTPATUMBHOM npaBe. BHyTpeHHee agMuHWCTpa-
TUBHOE MPaBO CBA3aHO HE TONbKO C AEATENbHOCTHI0 UCMOMHUTENBHBIX OpraHoB
BMacTV UMW UHbIX OPraHoB rocylapCTBEHHON afMUHUCTPaLUK, HO U C AeATeNbHO-
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CTblo NtOBOro Apyroro rocyaapCTBEHHOro opraHa v MMeeT OCHOBHOW Lienbio BHY-
TPeHHee ynopsgoveHne OeaTenbHOCTU rocyAapCTBEHHOro opraHa. Hegapom v B
3aKoHofaTenbHbIX, U B CyAebHbIX, M B APYrMX opraHax MMelTCs creuuanbHble
nogpasgenexus (annapat, agMUHUCTPaLMs, KaHLenapus), Ybe OCHOBHOE npeaHa-
3HayYeHne 3aKknyaeTca B opraHvM3aLun BHYTPEHHEro ynpasneHusi, obecneveHnm
HOpMasbHOro (YHKLMOHMPOBaHUS obcnyxmeaemoro opraHa. B gaHHom cnyvae
aAMUHUCTPaTMBHOE MPaBO MMEET HEMAaNo CXOXEero C KoprnopaTuUBHbIM ynpasne-
HUeM npu Bcen cneunduke opraHM3aLMoHHO-NPaBoBbIX POPM, METOAOB AeATerNb-
HOCTM rocyapCTBEHHbIX OpraHoB.

BHeluHee agMuHMCTpaTMBHOE NpaBO NposiBAseTcs Toraa, Korga rocygap-
CTBEHHbIi OpraH BbLIXOAMT 3a CBOM COOCTBEHHble paMKu W HauuMHaeT B3au-
MOeNCTBOBaTh C rpaxaaHamMu u opraHusaumsmu. B Takom cnydvae agmu-
HWCTpaTMBHOE MpPaBO CBA3bIBAETCH, MaBHbIM 00pa3oMm, C AesiTENbHOCTbIO
MCMOMHUTENbHbLIX OPraHOB BMACTW U MHbIX aAMUHUCTPATUBHbLIX OPraHoB, a UHO-
roa cyaebHbix opraHoB, kKorga WAeT peyvb O PacCMOTPEHUWN aagMUHUCTPATUBHBLIX
CnopoB unu aen 06 agMUHUCTPaTUBHLIX NpaBoHapyweHusx. MNpegHasHaveHne
aAMWHUCTPaATUBHOrO Npasa B J@HHOM Cry4ae COCTOUT B YNOPSA0YEHUN BHELL-
Hen OeATenbHOCTU.

B 3aBMcMMOCTM OT TOrO, O KakoM agMWHUCTPATUMBHOM MpaBe - BHYTPEHHEM
WM BHELLHEM - WAET pedb, BbIAENATCS (OPMbl U MeToAbl YnpaBhneH4ecKoin
[esTeNbHOCTM (Oenonpou3BOACTBO UMW U3JaHWe aKkToB, AUCLUNIMHApHOE Wunn
aAMUHMCTpaTUBHOE MPUHYxXAeHne). KOHeYHO, BHyTpeHHee U BHellHee aAMWHU-
CTpaTVBHOE MPaBO He U30nMpoBaHbl Apyr OoT Apyra. HopmanbHas opraHusauus
rocyfapcTBeHHoro annapata 6yaeT cnocobctBoBaTb 3hEKTUBHOMY BbINOSHE-
HUIO BHELLHWX YMNpaBrneHYecKUX rocyaapCcTBeHHbIX (oyHKUuI. B cBoto odvepedsb,
NpakTVKa BbLIMOMHEHUSI BHELUHWX YNPaBMEHYeCKUX roCyAapCTBEHHbIX (yHKLMIA
MOXET cnocobcTBOBaTb M3MEHEHUAM BO BHYTPEHHEM yrnpaBneHun (CokpalleHun
yNpaBneH4Yecknx 3BE€HbEB, BHEAPEHUW HOBbIX TEXHOMOrMM, nepepacnpeneneHnm
hyHKUMIA 1 T.4.).

Mpobnemamun, Ha KoTopble C HedaBHEro BpemeHu obpallaloT BHUMaHue
y4yeHble U camu NpeacTaBuUTeny rocyJapCTBEHHbLIX OPraHoB, SBMAITCA 3aKpbl-
TOCTb, HEMNpo3pavyHOCTb BHYTPUYNPaBMNEHYECKOW AeATENbHOCTU roCyAapCTBEH-
HbIX CTPYKTYp, HEBHMMaHue K BHYTPEHHVWM npoueaypam, HecornacoBaHHOCTb B
paboTe BHYTpPeHHUX noapasgeneHuii. [na nx pelleHns B ynpaBneH4Yeckyto npak-
TUKY BBOJSATCA TEXHOMOrMW SMEKTPOHHOIO NPaBUTENbLCTBA M SMEKTPOHHOrO JOKY-
MeHTOO6opoTa, paspabaTbiBalOTCA CTaHAApPThl AEATEeNbHOCTW, ONTUMU3MpYeTCs
KOMUYeCTBO ynpaBlieH4YeCcKnX 3BeHbeB. B aToW cBA3M cylecTByeT onpeaeneHHbIn
noTeHumMan Ans agMUHUCTPATMBHOIO NpaBa B CO34aHUN MexaHW3Ma afeKkBaTHOro
perynupoBaHvsi BHYTPUYNpaBneH4Yeckon AesTenbHOCTU, 3PMEKTUBHLIX perna-
MEHTOB, B COBEPLUEHCTBOBaHWN paboTbl annapaTHbIX MOApasfeneHuidi rocyaap-
CTBEHHbIX OPraHoB W, TEM CaMblM, B MOBbILLEHUN KavyecTBa rocyAapCTBEHHOro
ynpaeneHus.
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nasa 3
OCHOBHbIE NPUHUUNBI
AOMUHUCTPATUBHOIO MPABA

esTeNbHOCTb OPraHoOB WCMOSHUTENbBHOW BAcTU U MHbIX OPraHoB rocypap-

TBEHHOW aZIMUHUCTpaLMWN OCYLLECTBISIETCS B npeferiax nNpaBoBOM cuUcTe-
Mbl. BpemeHa, korga rocyapctBo XOTS M yCTaHaBNUBANO 3aKOHbI, OOHAKO He
cBsi3biBano cebs 0653aTenbCTBOM UX WUCMOSMHSATH, KOrAa OHO MPUHYXAANo rpax-
[OaHvHa K onpeAeneHHOMY NoBeeHWo, a CaMo He 3Harno HUKakux obsisaHHocTel
UM1 orpaHuyYeHunii B npaBunax rnoBeeHusl U Korga oHo He OTBevano 3a Hapylle-
HWe npaB Apyrux, octanuce B npowwnoMm. C BO3HWKHOBEHWEM W pa3BUTUEM Mpa-
BOBOrO rOCYAapcTBa Kak eAWHCTBEHHOW NerMTUMHON hopMbl rocyAapCTBEHHOrO
rocrnofcTea rocyfapCTBEHHble opraHbl Gblny NoaYMHEHbl 3akoHy. C Tex rnop aes-
TENbHOCTb roCyapcTBa, B TOM Yucne M B 06nactu ynpaBneHusi, Morna npomcxo-
OUTb TONMbKO B NPaBOBbIX paMkax. OTa TeHAeHUUs Gblna yKpenneHa BKIYEeHUEM
B KOHCTUTYLMW MEePeYHsi OCHOBHbIX NpaB YerioBeka, rapaHTUpYLWUX rpaxaaHuHy
NPOYHblE MPaBOBbIE MO3WLMM MO OTHOLUEHMIO K FOCYJapCTBY M €ro opraHam, Ko-
TOopble, B CBOK ouyepedb, 06s13aHbl cob6noaaTb OCHOBHbIE NpaBa. OAHOBPEMEHHO
B pe3ynbTaTe YyTBEPXAEHWUS OEMOKPaTUM opraHbl ynpaBneHus Gbinu NoAYUHEHbI
3aKkoHoAaTenbCTBY, NpMHMMaemMomy napnameHToMm. OHu yxe Gornblie He Mornu
AelicTBOBaTb aBTOHOMHO, yCTaHaBMMBasi CBOW 3aKOHbI, @ BbIHY>XAEHbl Oblnu (yHK-
LMoHUpOBaTb B Npefenax, OTBEAEHHbIX AN HUX naprnamMeHTom. [emokpaTus,
npaBoBOE rocyfapcTBO W OCHOBOMONarawlyne npasa YeroBeka fexaT cerogHs B
OCHOBE NPUHLUMMNOB aAMUHUCTPATUBHOIO NpaBa, KOTOpble U3MaratTCs HUXe.

§ 1. BepxoBeHCTBO 3aKOHa

I_raaosoe rocyaapcTBo npeanonaraeT HanvMume npaBoBoro nopsiaka. Mopsgok
aTparvBaeT, C OHON CTOPOHbI, OTHOLIEHUS! FpaXaaHuHa C rocyaapcTBOM, C
ZPYroii CTOPOHbI - caMy CUCTEMY roCcyAapCTBeHHol Brnactu. [paBoBoe rocyaap-
CTBO, ycTaHaBnuBasi 0653aHHOCTb rOCYAapCTBEHHbLIX OPraHoB COGMoAaTe 3aKoH,
co3faeT onpefeneHHy0 nepapxuio Mexzay UCNONHUTENbHBIMU OpraHamu, Ucnon-
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HUTENbHOW BMNACTbIO, C OAHON CTOPOHbI, N 3aKOHOAATENbHLIMU OpraHamm, 3aKoHO-
AaTenbHON BNacTblo, C APYron CTOPOHbI.

McnonnutensHble opraHbl MOTYT W AOMKHbLI AeNCTBOBaTb TONBbKO B pamkax,
YCTaHOBMEHHbIX ANSA HWUX 3aKOHOM. B nepByto ouepefb, opraHbl ynpaBneHus oos-
3aHbl cobntogate KoHctutyuuo. OHa TpebyeT HenocpeAacTBEHHOro cobnogeHus
CBOWX HOPM OT BCEX rOCY4apCTBEHHbIX OPraHoB, B TOM YMCIIe U OT OpraHoB ynpas-
neHnsa. OgHako KOHCTUTYUMS He SBMAETCA €AUHCTBEHHbIM WUCTOYHWKOM npaea,
perynvpylowmMm AesTenbHOCTb UCMOMHUTENbHbIX opraHoB. OB6blYHbIe 3aKOoHbI
TaKKe MMEKT NpUopuTET B OTHOLLUEHUW AEWCTBUIA OPraHoB yrpaBneHus, faxe B
TeX cryyasx, korga camu UCMOMHUTENbHbIE OpraHbl YNONMHOMOYEHbl NPUHUMAaTh
HOpMaTuBHbIE akTbl. Ecnn kakoi-nmbo npeameT yperynumpoBaH 3akOHOM, OpraHbl
ynpaBneHust He BrpaBe AeiiCTBOBaTb BOMpeEKU emy. OTO crnefyeT U3 MMMaHeHT-
HOro NPaBOBOMY FrOCYAapCTBY NPUHLUMNA pasaeneHns Bnactei. B cooteseTcTBum C
HMM NPaBOTBOPYECTBO SBMSETCA B OCHOBHOM (byHKUMEn napnameHTta. Ecnu 6bl
opraHbl ynpasfeHus Kak 4acTb UCNOSIHUTENBHON BETBU BNacTu obnaganv npasom
Ha HOPMOTBOPYECTBO HaApaBHE C NapfiameHToOM, OHM Bbl yXXe He 3aBucenu oT 3aKko-
Ha, a MOrfn CaMoCTOATENbHO YCTaHaBNMBaTL Npaswna Ansa CBOew AeATENbHOCTU.
Mpn 3TOM HOPMOTBOPYECTBO COBMano Obl C NPUMEHEHUEM HOPM, a pasgeneHve
BnacTei Kak CpeAcTBO KOHTPOMSA Haj BNacTbio Obino bl ynpasgHeHo.

3HayeHMe BEPXOBEHCTBA 3aKOHA HEBO3MOXHO nepeoueHnTb. C Hero Hauw-
HaeTcs U UM 3aKkaHYMBaETCA CTaTyCc NMpaBOBOro rocydapcTea. Tam, rae opraHbl
ynpaBneHns HapyLlialT MPUHLUMN BEPXOBEHCTBA 3aKoHa, WX AEWCTBUS SABMATCA
HEe3aKOHHbIMW 1 MOryT BbITb OCcnopeHbl B cyaebHoM nopsake. Takum obpasom,
HE3aKOHHbIe aKTbl OPraHoOB YNpaBMNeHWUs He ABNSIOTCA HeAeWCTBUTENbHbIMU aB-
TOMaTUYeCcKmn, No KpaiHen mepe, ecnn B UX OCHOBE He nexaT OYeHb CepbesHble
HapyLUeHUsi 3aKoHa, OHW MOTyT OblTb OTMEHEHbI TONbKO B cyae6HOM nopsiake.

Kak ynomuHanoch Bbile, NPUHLMMN BEPXOBEHCTBA 3aKOHa BKMOYaeT B cebs
n KoHcTuTyuyuo. 31O 03HayaeT, BO-NepBbIX, YTO OpraHbl yNpaBneHns OOMKHbI B
cBoeli AesdATenbHOCTU cobnogaTb Takke M KOHCTUTyumio, K Npumepy, nepeyeHb
OCHOBHbIX NpaB. B 3TOM cMbicne BepxoBEHCTBO KOHCTUTYLUUM He oTnuyaeTcst oT
npuoputeta 0bbIKHOBEHHOIO 3aK0Ha, 3@ UCKMIOYEHNEM TOro, YTO HapyLueHne KoH-
CTUTYLMM - B 3aBMCUMOCTU OT MPaBOBOM CUCTEMbl - MOXeT OblTb 0B6xanoBaHo
B OpraHax KOHCTUTYLMOHHOTO KOHTpons unu Hagsopa. OpHako npuoputeT KoH-
CTUTYLMN OTHOCUTCA U K 3akoHaMm. lMpoTusopevaluii KOHCTUTYLMM 3aKOH Heaen-
CTBUTENEH - KaK 3TO MPUHSTO B NPaBoOBOW cucteme epmaHum - unu MoxeT 6blTb
OTMEHEH - KaK CuYMTaeT aBCTpuiiCKasi NpaBoBasi cuctema. To eCTb ecnm opraHbl
yNpaBneHnst AOMKHbl NPUMEHSITb OObIKHOBEHHbIN 3aKOH, KOTOPbIA OHW CUYUTaKT
HECOBMECTUMbIM C MOMOXEHNSMU KOHCTUTYLMW, TO OHW BbIHY>XAEHbI NMPUMEHUTb
ero. Y opraHoB ynpaBrneHnst HET BO3MOXHOCTM He MPUMEHSATb 3aKOH, KOTOPbIA OHW
paccmaTpuBaloT Kak npotmBopeyvalumin KoHcTuTyumuu. lMockonbKy STO O3Havano
6bl NocsAraTenbCTBO Ha KOMMETEHLMIO 3akoHOA4AaTENbHOM BNacTu, kotopasi UCron-
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OcHoBHble NpUHYANel  agMUHACTPaTHBHOIo npaea

HUTENbHLIM OpraHam He MPUHaanexuT. B 6oNbLWMHCTBE NPABOBLIX CUCTEM OHU He
MOryT AaXe MHWLMMPOBATL MPOBEPKY TAKOrO 3aKOHA B OpraHax KOHCTUTYLMOHHO-
ro KOHTPOSA MNK Haasopa. JTa NpUBMIErus, Kak Npasuno, 3apesepsupoBaHa 3a
cyaamu obuien opUcanKUMM. B 3TOM OTHOLWEHWU MPUOPUTET 3aKoHa UMEET CBO-
UM CReAcTBMEM TO, YTO OpraHbl ynpasfieHnsi 06a3aHbl MPUMEHUTL 3aKOH - Jaxe
ecnu oH npoTusopednt KoHcTUTyumn. OHW MOTYT TOMKOBAaTb STOT 3aKOH B pamKax
KOHCTUTYLIMOHHBLIX HOPM, HO ecnu ero hopMynMpoBKa 3TOTO He MO3BOMSAET (K npu-
Mepy, eCrniv NpaBo Ha OonpeaerieHHble couuanbHble NbroTbl NPeaoCcTaBnseTcs 3a-
KOHOM TOJIbKO KEHLUMHAM, 3TV NPUBUIIErMM HE MOTYT GbiTb PACNpPOCTPaHEHbI C Mo-
MOLLbIO TOMKOBAHWI TAKXKE U HA MYXYUH), TO UCMONHUTESIbHbIE OpraHbl He Bripase
HE NPUMEHSITb HEKOHCTUTYLIMOHHDINA 3aKkoH. 34ech uaes pasgeneHus Bnacrei, ko-
TOpas oTAaeT NPaBOBOM KOHTPOSIb UCKMIOYUTENBHO CyAaM, BaXHee BbiTEKatoLero
13 Mepapxuu HOPMaTUBHbLIX MPABOBbLIX aKTOB MPUHLMNA BEPXOBEHCTBA 3aKoHa U
BepxoBeHcTBa KoHCTUTYyumMK.

§ 2. NcknountenbHas KOMNeTeHUUs 3aKkoHa

MHUMN BEPXOBEHCTBa 3akoHa oGycnaBnvBaeT MOAYMHEHUE aAMUHUCTpa-
I tMBHO-I‘IpaBOBbIX HOPM 3aKOHy M KOHCTUTYUMW, TO ecTb ycTaHaBnusaeTcs
npuMopuTET HOPMOTBOPYECTBa opraHa, obnagawowero 6onee BbICOKON NErUTUM-
HOCTbIO, MOCKOSbKY KOHCTUTYLMSt HEMOCPEeACTBEHHO ONWpaeTcs Ha Aemokpa-
TUYyeckue cTaHaapTbl. TeM cambiM YCTPAHATCS MNOTEHUUanbHbIe KOHMIUKTHI,
Bbl3blBaeMble OAHOBPEMEHHbLIMU, HO MPOTMBOpEYaLyUMK ApYr ApYry AencTBus-
MW UCMOMHUTENbHOM U 3aKOHOAATENbHOM BracTu. B NpoTMBOMNONOXHOCTL 3TOMY
UCKNIoYMTENbHAA KOMMETEHLMUS! 3aKoHa OTHOCUTCS K BOMPOCY O pasrpaHuyeHun
Mexay 3aKkoHOAaTeNbHOW W WCMONHUTENbHOW BETBAMM BRnactu. B mpuHumne
Npu3HaeTcsl, YTO UCMONHUTENbHBIE OPraHbl He OrpaHWUYUBaIOTCS MPUHSATUEM OT-
AenbHbIX aKTOB B KOHKPETHbIX Clyyasix Ha OCHOBE HOpPM 3akoHoaaTenbcTBa. B
KOMMETEHLMI0 OPraHoB YMpaBrieHUst BXOAUT TakKe YCTaHOBMNEHWE OBLMX HOPM,
BbIXOAALMX 3@ PAMKU PErynupoBaHust TOro UM MHOTO KOHKPETHOro cnyyas. Bo-
NpoC 3aKnNio4YaeTcs NUWb B TOM, €CTb JIN OrPaHUYEHUsI B AeATENbHOCTY OpraHoB
ynpasneHusi. [lokTpuHa 06 UCKIIOYUTENbHOW KOMMETEHL MW 3aKOHa BOCXOAUT K
XIX Beky, Koraa OQHOBPEMEHHO C NPEAOCTaBMIEHNEM rapaHTUi OCHOBHbLIX MpaB
B KOHCTUTYUUSAX GbIfo ONpeaeneHo, YTo MOCAraTeNlbCTBO Ha 3alyulieHHble Ta-
kMM 0Gpasom npasa, T.e. MOKyLeHne Ha cBoBoay U COGCTBEHHOCTb, MOXET GbiTb
NPeanpUHATO TOMbKO B COOTBETCTBUM C 3aKOHOM WMM Ha OCHOBAHWM 3aKOHa.
Mgea 3akniovyanacb B TOM, YTO 3aKOH MPUHUMAETCS NapramMeHTOM, KOTOpbIi
ABNSAETCS MpeACTaBUTENbHBIM OPraHoM BRacTW rpaxaaH. OTOT opraH umeeT
Gonblue MNOMHOMOYMI ANsi BMellaTeNbCTBa B Mpasa, OTHOCSALWMECH K 3awurte
rpaxgaH, npuyem B NepBylo oyepeab OT AeiCTBUI npaBuTenbcTea. MocnegHee
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B Te BpeMeHa ObiNo MOAOTYETHO TONbKO MOHApPXy W, CneAoBaTenbHO, HUKOUM
06pa3oM He KOHTPONMPOBASIOCh MapflaMeHTOM, MOCKOMNbKY NpeAcTaBUTENbHbIN
opraH He gonycTtun Gbl NocAraTenbCTB Ha NpaBa W MHTEPECHl rpaxaaH. Takum
ob6pa3om, ecnu 3aTparuBanuck cBoboaa M coBCTBEHHOCTb, TO OpraHbl yrnpas-
NEeHNa He MOrnU CaMOCTOSITENBHO MPWHUMATb NPaBOBblE aKTbl, AN 3TOr0 UM
6bIN HeoBXoAMMbI MPSIMO yKa3aHHble B 3aKOHE MOMIHOMOYUS. TO eCTb UCKITHYK-
TenbHasi KOMMETEeHLUsI 3aKoHa pe3epBupoBana perynupoBaHue onpeaeneHHbIX
npeaMeToB 3a MapfiaMeHTCKON 3aKOHOAATeNbHOM BRacTbio, OTCTPaHSS OT HEro
TEM CaMblM UCMONHUTENBHYIO BNacTb.

MckniounTensHas KOMNEeTEHUMS 3aKoHa CYLLECTBYET CErofHs BO BCEX 3anapj-
HbIX MPaBOBbIX CUCTEMAX, @ TakKe Halluna CBOE OTpaXeHuWe B MeXOyHapoAHbIX
[oroBopax o npasam yenioBeka. Tak, B COOTBETCTBUM cO cT. 1 EBponeiickol KoH-
BEHLUUM O 3aluTe npaB YenoBeka, JKcrnponpuauus umyllecTtsa, T.e. Haubonee
cepbesHoe MocAraTenbCTBO Ha COGCTBEHHOCTb, MOXET MPOU3BOAUTLCA TOMbKO
Ha OCHOBaHWM 3akoHa. Ho 1 nocsaratenbCTBO Ha OXpaHseMyl npaBom csoboay,
Kak npaBumno, Takke NpeanoniaraeT HanMyne 3akoHoaaTenbHOM OCHOBLI. BmecTe
C TEM UCKIYUTENbHAA KOMMETEHLUMS 3aKoHa B pasfiMyHbIX MPaBOBbIX CUCTEMAX
pasBuBanacb no-pasHomy.

Bo dpaHLy3ckoli KOHCTUTYLMK BOMPOCHI, MO KOTOPbIM HOPMbI MOFYT MPUHW-
MaTbCsi 3aKOHOAATEeNbHOM BNAcTbi0 MapnameHTa, npsMo nepe4vucnexbl. K atum
BOMpocaM, pasymMeeTcsi, OTHOCATCA U OCHOBHble npasa. 1o ocTanbHbIM BOMPO-
cam opraHbl ynpasneHus MoryT AeicTBoBaTb U NPUHMMAaTL NPaBOBble HOPMbI, B
TOM uYMuCne M B Tex cryyasx, Korga 3akoHogaTenbHasi OCHoBa OTcyTcTByeT. bonee
TOro, Bo ®paHuUmm Kak HapyLleHne KOHCTUTYLuM paccmaTpmBatoTCcs cryyau, Koraa
3aKoHoAaTeslbHas BNacTb MPUHUMMAaeT HOPMbl B cdepe, KoTopas SIBHO BXOAWUT B
cepy KOMNETEHLUN UCMOMHUTENbHbLIX OPraHoB.

OcHoBHOW 3akoH ®epepatvBHoW Pecnybnuku [epmaHum copepxuT co-
BEPLUIEHHO WHOW MEXaHusMm perynupoBaHusi. B COOTBETCTBMM C HUM OpraHbl
ynpaBsrieHusi BnpasBe MNpuUHMMaTb obLieobs3aTenbHble MPaBOBble HOPMbl, TO
€CTb NOCTaHOBJIEHNS NWLLIbL MNOCTOMbKY, MOCKOMIbKY 3TO MPsSIMO pa3pelleHo 3a-
KOHOAaTenbHOW BNacTbio. bea Takoro NONMHOMOo4Mst COOTBETCTBYIOLLME HOPMbI HE
OOMKHBI NpMHUMAaTLES. [pu aToMm 3akoHogaTenb AOMKEH KOHKPETU3NpoBaTb CO-
AepxaHue, Lenu n o6bem nonHomoumii. PefepanbHbli KOHCTUTYLMOHHBIN cya
noLuen B CBOMX TPeboBaHMUAX K TakuM NOMHOMOYUAM elle Aarnblie, 3asBuB, YTO
OTBETbl Ha BCe CYLIEeCTBEHHble BOMPOCHI, B OCOGEHHOCTW Te, KOTopble CBs3a-
Hbl C OCHOBHbIMW MpaBaMu, AOMMKHbI AaBaTbCA CamMuM 3akoHoaaTtenem. 3ako-
HopaTtenbHas BnacTb He Brpase nepefaTb WUCMOMHWUTENbHOMY OpraHy BnacTtu
MOSIHOMOYMSI MO BOMPOCaM perynumpoBaHus TpeboBaHWin TeXHWKN Be3onacHocTu
npu CTPOUTENLCTBE aTOMHbIX 3IEKTPOCTaHLMI, N0 BONPOCaM BBEAEHUS npasun
obpalleHusi ¢ NoAcneACTBEHHbIM, YCTAHOBMEHUS MPUHLMMNOB LUKOMLHOIO AWC-
LMNnMHapHoro yctaea. Takoe pelleHve cyaa npusBaHo obecneynTb yperynmpo-
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BaHWe coLnanbHO M MOMUTUYECKN 3HAYMMbIX BONPOCOB OpraHom, obnagawLmm
CaMOI CUNbHOW AEeMOKPaTUYEeCKON NerMTUMHOCTbLIO. JIULb HEMHOrME KOHCTUTY-
LMOHHbIE CUCTEMbI CNeayT npuMepy MepMaHMn B TakOM LUMPOKOM TONKOBAHUK
NCKMIOYNTENBHOW KOMMNETEHUMN 3akoHa, W cnefoBaTenbHO, TakoW NOPSAOK He
MOXeT cuMmTaTbCa OOLMM KOHCTUTYLMOHHO-NPaBOBbLIM CTaHgapTom. Pasymeer-
CA, B OCHOBE Takoro noaxoda NexuT cTpeMneHne NoavYepKHYTb UCKMHYUTENb-
HYI0 pofb MapnameHTa, B TOM 4MCrie M B OTHOLIEHWW OPraHoB ynpaBreHus,
ponb, OT KOTOPOW NapnameHT He MOXeT OTKa3aTbCs Aaxe No CBoel Bone, ynon-
HOMOYMB OpraHbl UCMOMHUTENbLHOW BNacTW ycTaHaBnuBaTb NPaBOBble HOPMbI.
3Ty Bblgatowytoca ponb napnameHta B PepepatuBHon Pecnybnuke epmaHumn
cnepyeT NOHMMaTb B KOHTEKCTE MCTopun TpeTbero penxa, bonblume owmnbkn Ko-
TOPOro 06BACHANNCL, B YACTHOCTWU, TEM, YTO BCEMOryLUME OpraHbl ynpaBneHus
BnacTBoBann 6eCKOHTPOMbLHO.

Bonpoc o npaee uspaBatb o6uieoba3aTenbHble pacnopsxeHus npeacraBns-
eT coboi BaXHbI acnekT NpuHLMNAa UCKMYNTENbHON KoMMneTeHuMn 3akoHa. Ho
NOMUMO 3TOr0 BO3HWKAET BOMPOC O TOM, B KaKOW Mepe opraHbl ynpasneHus B
Lenom HyX[alTcs B 3aKOHOAATENbHOW OCHOBE, YTOObI MMETb BO3MOXHOCTb Mpu-
HUMaTb eAUHUYHbIE akThbl (T.e. BHe NpeaenoB HopmoTBopyecTsa)? Ecnu geicteus
OpraHoB ynpaBneHust 3aTparvBaloT OCHOBHbIE MpaBa, HEOO6XOAMMOCTb 3aKOHHbIX
OCHOBaHMWIN He Bbi3biBaeT BONpocoB. OfHaKO CMOPHBIM SBNSETCS BOMPOC O TOM,
HYXOalTCS N OpraHbl ynpasneHus B MpaBOBOW OCHOBE Takke B TeX cny4asx,
Korga OHW MPefoCTaBnsAT YCnyru, Hanpumep, BblAensoT cybcuauu, Bbinnavun-
BalT coumanbHble Nocobus, HasHavawT cTuneHaun. B aTux cnyyasx BnacTb He
HapyllaeT OCHOBHbIE MpaBa, a UCKMIYMTENbHash KOMNETEeHLUMS 3akoHa, ecnu ee
NoHMMaTb B KNacCUM4ecKoM CMbicne, He TpebyeT paspelueHus Ha 3Tu OencTBus,
3aKpenneHHoro HenocpeacTBEHHO B 3aKOHe. TeM He MeHee opraHbl BnacTu nyTem
pacnpefeneHnst AeHer okasblBaloT 3HAYUTENbHOE BNMSHWE Ha opmupoBaHue
YCINOBWUIA XWU3HW OTAEMbHbIX rpaXaaH, U NO3TOMY He CnyvalHO BCTaeT BOMPOC O
TOM, He crefyeT Nnu Takoro pofa AesTenbHOCTb OpraHoB ynpaBneHus Takxe no-
CTaBUTb NMOA4 KOHTPONb 3akoHoAaTenbCcTBa.

B MepmaHun npaBoBas 4OKTPUHA U cyaebHas npakTvka B Ka4ecTBe JOCTaTOY-
HOro NPaBOBOrO0 OCHOBAHUS paccMaTpuBany 3akoH o GlogxeTe, KOTOpbIM napna-
MEHT 3aKpennsieT pacxoibl OpraHoB ynpaBneHus. [MockonbKy 3TOT 3aKOH, C TOYKM
3pEeHMs HeMELKOro npaea, He ycTaHaBnuBaeT Kakux-nnbo npae u ob6a3aHHOCTEN
rpaxanaH, B JOMOSIHEHWE K HEMY MPUMEHSIETCA KOHCTUTYLMOHHBIA NpUHUMN pa-
BEHCTBa BCEX Nepef 3akOHOM, COrNacHO KOTOPOMY OpraHbl ynpaBneHus, Bbinna-
yuBasi coumanbHble nocobusi, obs3aHbl Aenatb 3TO C cOGMNAEHMEM MpUHLMNA
paBeHcTBa. [paxaaHe MMEKT rapaHTUpPOBaHHOE KOHCTUTyuUMen npaBo Ha 370. C
NOMOLLIbIO TaKOW [OrMaTUYEeCcKol KOHCTPYKLMM HOPMATUBHO U, MO KpalHeln mepe,
onocpeaoBaHHO, PErynupyeTcsl MpaBo OPraHOB yNpaBneHUs Ha OesiTENbHOCTb B
cdepe coumanbHbiX BbiNnaT.
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§ 3. denernposaHue yHKLMIA
¥ NONHOMOYUI Ha coBeplleHne AeliCTBUNA

Cyu.;ecmyeT npesymnuua ceoboabl AeNCTBUIA MHAMBMAA. YenoBek MOXeT Aeii-
'CTBOBAaTb MOCTOMbKY, MOCKOSIbKY 3TO €My He 3anpeLLeHo, NpUYeM orpaHuyeHns
ero csoboab! Bceraa A0MKHbI OCHOBbLIBATLCA Ha 3akoHe. OpraHbl ynpaBneHus, Ha-
npoTMB, MOrYT AENCTBOBATL TONMBLKO B TEX cdhepax 1 TEMU CPeACTBamu, Asi KOTOPbIX
Y HUX €CTb NMOJIHOMOYMS, 3aKpPENNEHHbIE HEMOCPEACTBEHHO B 3akoHe. bes cooTteeT-
CTBYIOLLEro NOMHOMOYMS Ha COBEpLUEHNE AeNCTBUIA OpraH BNacTn He uMeeT npasa
AeiicTBoBaTb. He cylecTByeT He3aBMCMMON KOMMNETEHLMN OpraHoB ynpaBsrieHuns.

KomneTeHuus oxBaTbiBaeT ABa acnekta. C 04HOIM CTOPOHbI, OpraHam ynpasne-
HUS [OMKHbI ObITb AenernpoBaHbl PyHKLMKU, KOTOpble OHW 06s3aHbl BbINOSHATD.
OHW He MOryT caMoCTOATENbHO OnpeaensTb aTn dyHKuun. Hanpumep, B agmu-
HUCTPaTMBHOM MpaBe onpefenseTcs, Kakve 3ajadn AOSKEH BbINOMHATb opraH
MECTHOr0 CaMoynpaBneHust - TONbKO Te, KOTOpble BXOASAT B UX TEppUTOpUAIbHYIO
KOMMETEHLMIO, KakvMe 3aauum - LKOMbHOe ynpaBneHue (obpasoBaHve nepBoW U
BTOPOW CTYMEHW) U Kakue - nonuumsa (noaaepxaHve 6e3onacHocTy u nopsiaka).
BHe npepenoB cdepbl AeATENbHOCTW, BblAENEHHOW KaXaok agMUHUCTPaTUBHOM
eAVHMLEe 3aKOHOM, OHW HE UMEIOT NpaBa AeliCTBOBaTb.

BTOpoi acnekT KOMMNEeTEHLMN OTHOCUTCS K MOMHOMOYMSIM Ha COBEpLUEHWE Aeu-
CTBWI, T.€. K BOMPOCY O TOM, KakKuMU CPeACTBaMu OpraHbl YNpaBlieHUs BnpaBe Bbl-
MONHATL BO3MOXEHHbIE HA HUX 3adayun. 3[4echb OpraHbl yNpaBneHus Takke He MoryT
cBOOOAHO BbIOMPaTL CPEACTBA, C MOMOLLIbIO KOTOPbIX OHWU HAaMepeHbl AOCTUYL CBOUX
uenen. [lenernposaHve yHKUMIA He BKIIOYaeT aBTOMATUYECKM BCEX MONIHOMOYUI
ONS UX UCTONHEHWs. Tak, opraH 304paBoOXpPaHEHNs HE MOXET apecToBbIBaTL NoAeNn,
opraH obpa3oBaHusi He BNpaBe cofepXaTb LLUKOMbHUKOB 1 CTYAEHTOB NOA CTpaxen, a
camoe rnaBHoe, NoMnuLeckoe ynpasneHne He AOMKHO UCNOoNb3oBaTh Nobble cpea-
cTBa, 4To6bl 0becneumBaTb Ge3onacHoCTb 1 NopsAoK. MNoaToMy OHO Bripase AepxaTb
y cebsi Tonbko Te MepcoHanbHble AaHHbIE, XpaHEHME KOTOPbIX eMy MPsSIMO paspe-
LLEHO 3aKOHOM, OHO He MOXET OCTaBNATb MIOAEN B 3aKMOYEHUN JONbLUe, YEM 3TO
npeaycMOTPEHO B 3aKOHe, OHO He BrpaBe Takke NPUMEHATb UHble Mepbl NPUHYXAe-
HUSI, YeM Te, Ha UCMOMNb30BaHNE KOTOPbIX OHO BbINO YNONTHOMOYEHO.

MpyHUMN NpsiMoro AenerMpoBaHust yHKLMIA U MONMHOMOYMIA Ha COBEpLUEHME
OelCTBMIA B HEKOTOPON CTeneHn npefactaBnsieT coboi paclumpeHne npuHumna
MCKINIOYUTENBHON KOMMNeTeHUun 3akoHa. Ecnu nocnepgHss, kak nokasaHo Bbilue,
CNyXWT 3awmTe OT nocsiraTenbCcTB Ha cBoboay U CobCTBEHHOCTb, TO Aenernpo-
BaHWe opraHam ynpasneHus yHKUWA 1 NOMHOMOYMIA Ha COBEpLUEHNE AeCTBUI
03Ha4yaeT, YTO OHW BrpaBe AEeNCTBOBaTb, TOMbKO €CMN 3TO NPefyCMOTPEHO 3a-
KOHOM. Takum obpa3oM, opraHbl ynpaBneHUs MOMHOCTHI0 NOAYMHSAKTCA KOHTPO-
M0 CO CTOPOHbI 3aKOHOAATENS, KOTOPbIA, COBCTBEHHO, U onpeaensieT obbem mx
MOSIHOMOYMI Ha COBEPLUEHME TEX UMW UHbIX AEACTBUIA.
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§ 4. MNpaBoBas onpeaeneHHOCTb

no6aﬂ npaBoBas cucTema umeeT Lenblo obecneyeHne onpeaeneHHoOCTU.

OTO BaXHO Takxe Ans ocywecTBneHns apdhekTMBHOro ynpasneHuns. Bo-
nepBblX, NNaHOMepHoe ynpasneHne Oblino 66l HEBO3MOXHBIM, ecnn Gbl noboi
war B OCyLWeCTBMEHUN HamepeHWi OpraHoB ynpaBneHuss Mor OblTb OTMEHEH
B nio6oe Bpemsa. Kpome Toro, eanHoobpasne B NOAXOAE K aHanorMyHbIM 06-
CTOSATeNbCTBAM ynpowiaeT NPUHATUE pelleHnii opraHamu ynpaenexus. To ecTb
UM YXe He NpuxoauTcsa KaxAabli pa3 3aHOBO B3BeLUMBATb CBOE PeELUEHUE, OHU
MOTYT OpPMEHTUPOBAaTLCA Ha Npeablaylime peLleHus.

[na nencTenii opraHoB ynpaBneHUs, COBEPLUEHHbIX B NPOLUNIOM, MPUHLMN
npaBoBOI ONpeAeneHHOCTM O3HaYyaeT, YTO OfHaXAbl NPUHATBIE pelleHus cTa-
HOBATCA OKOHYaTenbHbIMW, TO €CTb B6onblle He MOryT GbiTb OCNOPEHbI B Cy-
nebHom nopsgke. OHW yxe He MoryT OblTb OTMeHeHbl. Takum obpasom, ecnu
opraH ynpasfieHUs n3gan HanoroBoe M3BelleHne, KOTopoe BCTYMUNO B cuny,
emMy 6Gonblle He HYXHO onacaTbCs, YTO Hanorn npuaeTcs BepHYTb, MOTOMY
4TO aAMUHUCTPATUBHbLIA aKT OTMEHAT. TONbKO B 3TOM Criyyae cornacoBaHHOe
ynpaBneHne CTaHOBUTCA BO3MOXHbIM.

MNMpaBoBas onpegeneHHoCcTb obecnevynBaeTca TakxKe TeM, YTO, KaK yxe ro-
BOPWUNOCH Bbllle, AEeNCTBUSA OpraHoB ynpaBneHus obbl4HO paccmaTpuBalTCs
KaK 3aKOHHble W, cnefoBaTenbHO, AOMKHbLI MPUHUMATLCSA BO BHUMAHWE A0 Tex
nop, Noka CyA He YyCTaHOBWI WX He3akKoHHOCTb. WM xoTa nwboe 3auHTepeco-
BaHHOE NULO0 MOXEeT OCNOPUTb aAMUHUCTPATUBHBLIA akT B cyde, Y CyAOB eCcTb
MOHOMONUSA Ha OTMEHY Takoro akta. bnarogaps aTton moHononuu npegoTepa-
LwaeTca cutyauyus, Korga nioboe nuMuo MOXeT 0TKas3aTbCA OT NPUMEHEeHWA aj-
MUHUCTPaATUBHOrO NpaBa, eCnn COYTET, YTO COOTBETCTBYIOLUIA akT SBnseTcs
HE3aKOHHbIM.

C TOYKM 3peHUs nepcrnekTUBbl NpaBoBasi onNpeAeneHHOCTb O3HayaeT, YTo
AencTBns opraHoB ynpasneHus AOMXHbl OblTb NpeAckasyemMbiMn. TO BO3IMOX-
HO TOMbKO B TOM criyyae, ecnu AesTenbHOCTb OPraHoB ynpasreHus onvpaeTcs
Ha NpeaLwecTBYOWY0 aAMUHUCTPATUBHYIO NpakTuky. 6o ecnu oHa He GyaeT
paccmaTtpuBaTbCsl B KayecTBe OpUeHTWUpa, TO A4EeWNCTBUSA OpPraHoB ynpaBreHus
B OyayleM MoryT oka3aTbCs NPOU3BOJSIbHLIMU, NMOCKOMbKY KaXAblii pa3 BONpo-
Cbl MOXHO 6bIn0 6bl pelwaTb No-pa3Homy. C NO3UUMIA 3alKUTbl NPaB NMUYHOCTU B
KavectBe 060CHOBaHNSA 0653aHHOCTU NPOAOMXaTb YCTAHOBMUBLUYIOCA aAMUHU-
CTPaTMBHYIO NPaKTUKy NPUBOAMTCSA MPUHLMN paBeHCTBa BCEX Nepen 3akOHOM.
Ecnu npexpae B aHanorMyHblX cnyvyasx NpUHUManuUcCb WHblE pelleHus, TO Ha-
pywaetca TpeboBaHWe paBeHCTBa Bcex nepen 3akoHom. CobnwgeHue atoro

TpeboBaHUA TakXe CNyXWT NpaBOBOWN onpeaeneHHOCTU.
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§ 5. lo6pocoBeCTHOCTb

[pyroii CTOpOHbI, MpaBoBasi ONpeAeNeHHOCTb NpuU3BaHa ChyXuTb 3aliuTe
C rpaxaaH, oHa OTHOCUTCS K BOMpoCy 0 06pOCOBECTHOCTU. He Tonbko opraHbl
ynpaBneHusi AOMKHbI UMETb BO3MOXHOCTb paccuuTbiBaTb Ha AanbHelllee cylle-
CTBOBaHWE OAHAXAblI NPUHATOrO pelleHus. [paxgaHnH Takke UMeeT NpaBo Ha To,
YTOGbI yNpaBneHYecke peLleHnsi He MOTTIU MOCTOSIHHO OcnapuBaTbCs, 0COGEHHO
€CIN OHW NPUHATBLI B ero nonbay. J1o6ol, KTo nonyyun paspelleHue Ha CTpou-
TENbCTBO, BNpaBe MonaraTbCs Ha TO, YTO OHO He ByJeT OTMEHEHO MOCIEe TOro, Kak
[OM, CTPOWUTENbCTBO KOTOPOro 6bino ofobpeHo, yxe NocTpoeH. B atom cmbicne
NOCTOSIHCTBO AEUCTBUSI aMUHUCTPATUBHOIO aKTa TakkKe CRyXUT rpaxaaHuHy.

Tem He MeHee NpUHUMN OOGPOCOBECTHOCTU MOXET UMETb CBOW Mpegesbl,
ecnv BNoCneACTBUM BbISICHUTCS, YTO U3AaHHBIA aAMUHUCTPATUBHbIN akT ABNseTcs
HE3aKOHHbIM, MIIN ecrniv U3MeHeHne o6CTOATENLCTB NOTPebyeT OTMEHbI afMUHU-
CTPaTMBHOrO akTa, K NpuMepy, €Cln YXXEeCTOUMBLLEECS 3KONOrMYeckoe 3akoHoaa-
TenbCTBO Gonblue He AonyckaeT dKchnyaTauum npoMbILLNEHHOro 06opyAoBaHUs,
paspeLleHHOn paHee.

3peck HeobxoaMMO BUAETb NPUHLMMUATIBHBIE OTIIMYUA MO ABYM KPUTEPUSIM:
BO-MEPBLIX, CMEAYET NOCTaBUTb BOMPOC O TOM, OblN N aAMUHUCTPATUBHLIA akT
3aKOHHBIM MM HE3aKOHHbIM. He3akoHHble aAMUHUCTPATMBHbIE aKTbl, Kak NpaBu-
1o, ner4ye OTMEHUTb, YeM 3aKOoHHbIe. [TOCKOIbKy B CryYae NPUHATUS HE3aKOHHOTO
aAMWHWUCTPATMBHOIO akTa B Mofb3y ero OTMeHbI roBOpST TpeboBaHWs NpaBoBOro
rocyfapctea, NpoTvB - MPUHLUMN MPaBOBOW ONPEAENeHHOCTW, a B cryyae npu-
HATUS 3aKOHHOTO aAMMUHUCTPATVMBHOTO akTa Ha ero OTMEHy HanpaBfieHa TONbKO
BOMsSI OpraHa yrnpasreHusi, B TO BpeMs Kak eii NpoTUBOCTOUT npaBoBasi ornpeae-
NEHHOCTb, KoTopas Takke CBsi3blBaeT OpraHbl ynpaeneHusi. BTopbiM kputepvem
npy NPUHSATAN peLLEHNi 06 OTMEHe aAMUHUCTPATMBHBIX aKTOB SIBNSETCS BOMPOC
0 TOM, UMEIT NN OHU oBpeMeHuUTeNbHbIE UM BnaronpuaTHLIE NOCNEACTBUS ANs
3auHTepecoBaHHoro nuua. Mpu obpemeHUTENbHBIX NOCNEACTBUSX adMUHUCTpa-
TUBHOTO akKTa - Kak, Hanmpumep, B clly4ae MOCTaHOBIEHUS1 O AenopTauum - opraH
ynpaeneHusi pacrionaraeT, padymeeTtcsi, 6onbLueli cBo600i ANsi ero OTMEHbI, YeM
npy 6naronpuATHLIX NMOCNEACTBUSAX - Kak, Hanpumep, Npu npefocTaBneHun u-
HaHCOBOW MopAepxku. Mockonbky NpU OGPEMEHUTESNbHLIX MOCMEACTBUAX agMu-
HWUCTPaTUBHOTO aKkTa cregyeT UCXOAWTb U3 TOro, YTO NMULO, KOTOPOrO AaHHbIA akT
KacaeTcs, He 3aMHTepecoBaHo B TOM, YTO OH OCTaHeTCs B cure.

Ecnv e BCTYyNUBLUMIA B CUNY aAMWUHWUCTPATUBHBIA akT uMeeT GnaronpustHole
NOCNEeACTBYsI, TO ero OTMEHa, Kak NpaBurno, BO3MOXHa TOSIbKO B TOM Crlyyae, ecnu
3aMHTEPECOBAHHOE NTULIO MOSYyYUT Bo3MeLleHue yiepba, NPUYMHEHHOrO OTMEHO
akta. JToro TpebyeT NpuHUMN SO6POCOBECTHOCTM, TaK Kak LEnbl agMUHUCTPa-
TMBHOrO aKTa SIBNSIETCA NpaBoBasi onpeferneHHoCTb, T.e. Takoe NpaBoBOe MOmno-
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XEHWe, Ha KOTOpOoe 3aMHTEePecoBaHHOE IMLO MOXET MoNoXMTLCA. JTO JoBepue,
BblpaXaloLeecs B UCMOMb30BaHUN paspelleHnst Ha CTPOMTENbLCTBO UMK nosyde-
HUE AEHeXHOro nocobus, B pesynbTate OTMEHbI aAMWHUCTPATUBHOMO akTa pas-
pywaetcs. Ecnu Bo3HUKHYT 06CTOSTENLCTBA, KOTAa OpraH yrpasrieHnsi CoYTeT OT-
MeHy 6aronpusTHOro AN rpaxgaHuHa agMUHUCTPaTUBHOIO akTa Heo6X0oauMON,
OH pomkeH Gyaet BoamecTuTb emy yuep6. MogoGHoe MomnoxeHue MPUMEHUMO
KaK K 3aKOHHbIM, Tak U K HE3aKOHHbIM aAMUHWCTPaTUBHLIM akTam. Pasymeetcs,
[AOBepue 3aMHTEPECOBAHHOTO NiLA AOMKHO BbiTb 4EMCTBUTENBHO NPABOMEPHbLIM.
OTO He OTHOCUTCS, HampuMep, K Crydyar, Korga 310 NMLo A0BMNOCh NPUHATUS
aAMWUHUCTPATMBHOTO akTa NyTeM COOGLLEHUS NIOKHbLIX CBEAEHWIA MU C MOMOLLbIO
B3ATKW. B Takom cnydyae cnefyeT UCXOAWTb M3 TOTO, YTO AOBEpWE OTCYTCTBYET.
Yuwep6, NoHeCceHHbI BCNEeACcTBIUE 4OBEPUS K aAMUHUCTPATUBHLIM akTam, Kak npa-
BUMO, HE MpeAmnonaraeTca Takke B TeX Cly4asx, Koraa 3anHTepecoBaHHoOe NuuLo
VMW He BOCMOMb30Basnock, HanpuMep, €cfv OHO He MoJiyyarno npuyuTalLeecs
emy couyumanbHoe nocobue. B TakoMm criyyae MpUHATLIA agMUHUCTPATMBHLIA akT
Takke MOXeT BblTb OTMEHEH C TeM MOCNEeACTBMEM, YTO COOTBETCTBYIOLLEE NULO
[AOMKHO ByAeT BEpHYTL nonydYeHHoe nocobue.

§ 6. CopasmepHOCTb

enbl BCEX aAMWHUCTPaTUBHbLIX eNCTBUIA siBnsieTcs obwee 6naro. Jliobble

eCTBUA roCYyAapCTBEHHOro opraHa AOMKHbl OPUEHTMPOBATLCA Ha HEro.
O6uiee 6naro - aTo abcTpakTHoe noHaTue. CopepkaHWem ero HamnonHAT Hop-
Mbl KOHCTUTYLUUW, a Takke, B MepByl oyepeb, - 0OblYHbIE 3aKOHbI, NPUHATbIE
napnaMeHTOM B pe3ynbTate AemokpaTtuyeckoro npouecca. OHM npeanucbiBaloT
CoBepLlUEeHNEe aAMUHUCTPATUBHBLIX OEMCTBUA U yCTaHaBRAMBAKOT WX rpaHuubl. Ho
[axe ecnu ynpaBneH4yeckue pelleHusi npeanucaHbl HOPMaTUBHBIMU akTaMmu, BO
MHOMMX CRy4asix OHW, TEM He MeHee, He MOryT ObiTb BbiIBEAEHbl HEMOCPEACTBEH-
HO M3 HOPM 3aKOHOAATENbCTBA, MOCKONbKY NMPEACTaBMSOT COGON OYEHb CIIOXHbIE
npouecchl, KOTopble AOMKHbI corfiacoBaTb APYr C APYroM pasHble uenu. Ecnu, k
npumepy, NPUHUMAaETCst MnaH 3acTPOWKU TeppuTOpuUM, TO B MpoLecce NPUHSATUA
pelleHuss Heo6XOAMMO yYecTb LEenn 3akoHofaTeNbCTBa, PErynupyloLwero cTpou-
TENbCTBO, OXpaHy OKpyxawleh cpefbl, BO3MOXHO, MPUHLMUMbLI 3KOHOMUYECKO
NOMNTUKM U T.4. HO MpUHSITME aAMMHWUCTPaTUBHBIX PELLEHWii, npexae Bcero, 3a-
TparnBaeT Takke KOHKPETHbIX nul. B aTux cnyyasx opraH ynpaBrieHusi OOKeH
NOCTOSIHHO B3BelUMBaTb, HE HapyllaeT n sBnsoLleecs Lenbio oblee 6naro uH-
Tepechl U npaBa KOHKPETHbIX NUL. JTO crneayeT M3 3aKpensieHHOro B NpuHUMnax
npaBoBoOro rocygapctsa Tpe6oBaHusi copasmepHocTu. O6uee Gnaro camo no
cebe He ABNsieTCS HACTONbKO abCOMOTHLIM, YTOGbI NOCTOSIHHO 3acTaBMATb OTCTY-
naTb Ha 3afHWIA NaH nNpaBa MMYHOCTW, B YACTHOCTW, OCHOBHbIE NpaBa YerioBeka,
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16O OHU Takxe ABMSTCA YacTbio NMPaBOBOV CUCTEMbI MPABOBOro rocyaapcTaa U,
cnefosaTenbHO, MOMb3YTCA €ro 3aLyuTown.

B Teopuun n cyaebHoi npaktuke epmaHnn cnoxunacb OYeHb AeTanbHO MNpo-
paboTaHHas cuctema KOHTPONs Hag cobnodeHVeM MpuHUMNa copasmepHOCTH,
KoTOpas B nocnegHee BpeMs UCnonb3yeTcs U npu oTnpasneHnn npasocyaus Cy-
nom EBponerickoro cotosa, a Takke EBponelickum cyaom no npasaMm Yenoseka.
KoHTponb ocyluecTBnseTcs B HECKOMbKO aTanoB. B nepByo oyepeap npoBepseT-
cA, ABNAETCA N NPUHUMaemMas OpraHom yrnpasneHWs mMepa BOOOLe 3aKOHHOW.
Ecnn mepa, B3siTas cama no cebe, yxxe NPOTUBOPEUUT 3aKOHY, TO OHA HU B KOEM
cny4ae He AOMKHaA HapylaTb OCHOBHble npasa. Ecnu, k npumepy, npoTuBopeya-
e 3aKoHy fBNsieTca npecnefyemas AaHHOW Mepoi Lenb - 4OoNyCTUM, NOTOMYy
4YTO OHa HanpaBneHa Ha AUCKPUMUHALMIO XEHLUWH UM OOHOW U3 PEenmurmo3HbiX
rpynn - UnM ecnu Takas mepa HeAonycTMMa Kak TakoBasi, Tak Kak MpuHUMaro-
LM ee opraH He MMeeT Ha 3TO MONMHOMOYUIA - Hampumep, nonuuenckuin Gepet
KPOBb Ha aHanu3, - TO OHa HW MpW Kaknx 0BCToATENbCTBAX HE MOXET nocsraTb
Ha OCHOBHble MpaBa. Ha cnepytoliem atane npoeepsieTcs, NpUrogHa nu gaHHas
Mepa ANns JOCTUXEHWS xenaemow uenu. Hanpumep, orpaHuYeHue cCKopocTu Ha
LIocce BBOAMTCH B LENAX YMeHbLUEHNA BbIGpOCa BpeAHbIX BELLECTB B OKPYXato-
LUy cpefly, a ecnu Ha camoM Aene BblIBpoC BbIXMNOMHbIX ra3oB 3a CHET 3TOW Mepbl
He coKpalllaeTcs, TO OHa HenpurogHa Ans AOCTWKEHUs ykasaHHoM uenu. Henpu-
rogHast mepa, KoTopasi He MOXeT AOCTWUYb XenaeMow Lenu, oTeevatoLen obuye-
CTBEHHOMY MHTEpPECY, HO MOXET HapyLUUTb OCHOBHbIE NpaBa YenoBeka, O3Ha4aeT,
cnegoBaTenbHO, NULWb OrpaHUYeHue, a He Nosb3y, U MOTOMY SIBNSIETCA HE3aKOoH-
HoN. Ha TpeTbem aTane nNpoBepKu KOHTPONUPYeTCS, ABNSETCA N Mepa Heobxoau-
MOW, T.€. HeNb3s N HalkTM Bonee yMepeHHoe CPeaCcTBO ANs AOCTUXEHUS TOW xe
uenu. Ecnun, Hanpumep, opraH ynpasneHus TpebyeT cHoca BETXOro U rpossilero
o6Banom goma, XOTsi ero Nierko MoXHo 6bino Gbl OTpeMOHTUpoBaTb, TO AN Ao-
CTMXeHust Lenu obuwero 6nara, To ecTb obuweri 6e3onacHOCTU, NPUMEHSETCS He
TO CPeACTBO, KOTOPOE B HaMMEHbLUEN Mepe yleMnsieT npasa Bnagenbla goma.
Takyto mMepy Takke cneposano bl paccmaTpuBaTh Kak HE3aKOHHYHO, MOCKOSbKY
OHa ABNSETCS HecopasMepHOWA.

HakoHel, npuHATasi Mepa paccmaTpuBaeTCs Ha npeaMeT ee copa3mMepHOCTH
B Y3KOM CMbiche crioBa. 3Ta NpoBepka COOTHOCUT Uckomoe obLiee 6raro ¢ 0cHoB-
HbIM MpaBOM YerioBeka, KOTOpOe OorpaHMyMBaeTcst AaHHOW Mepoii. Monuuelickas
ornepauus B Liensix pocrycka 3anpeLeHHoro no an1aeM1orioruiyeckm npuyMHam
cobpaHusi, KOTOpoe CTaBWUT MoJ Yrpo3y XWU3Hb €ro YHacTHUKOB, AOSKHA B 3TOM
CMbICIle paccMaTpuBaTbCs Kak HecopasmepHas. [laxe ecnv AercTBUsS MOnvLum
ABMSIOTCA B MPUHLMMNE AOMYCTUMbBIMU, U B AAHHOM KOHKPETHOM Cryyae ux crnepy-
€T Npu3HaTh NPUroaHbIMU ANS JOCTVIXKEHWS Lienu, T.e. pocrycka coBpaHusi, 1 OHu,
HaKoHell, SBMSATCA HeOOXOANMBIMM, Tak Kak Gonee ymepeHHble crnocobbl Hedo-
CTYMHbI, HAaNpUMep, NOTOMY YTO YYacCTHUKV COBpaHusi He pearvipytoT Ha MpuU3bIBbI
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pasonTUCb, TEM HE MeHee OMacHOCTb AN XW3HU HecousMepuma C npecnenye-
MO Lienbio, @ UMEHHO C OXPaHOW 30pOBbS HaceneHus.

MpuHUMN copasmepHOCTM BKMOYaeTCs B aAMUHUCTPATUBHOE NpaBo, B YacT-
HOCTW, Yepe3 [eiiCTBUE OCHOBHbIX nMpaB. C YMCTO agMUHUCTPaTUBHO-NPABOBbLIX
no3uLMini MOXHO Jlerko 06OCHOBAaTb TOYKY 3pEHUs, YTO cTpemneHue k obliemy
Bnary, nockonbky oHo 0603HayeHO B 3akoHe, SBMSIeTCA JOCTaTOYHbIM ornpaBAa-
HUeM ANs afgMUHUCTPATUBHO-NPaBOBbLIX AeiCTBUA. OfHako BCeACTBME TOTO YTO
NoNoXeHne UHAMBKUAA BbINO B 3HAUMTENBHON Mepe YCUIIeHO MyTeM 3akpenneHus
KOHCTUTYLIMOHHBIX rapaHTWii ero OCHOBHbIX MpaB U TeM cambiM emy Gbln npeao-
cTaBneH ocobblii He3aBUCKMMbI NPaBOBOW cTaTyc, obwee 6naro Gonblue yxe He
MOXET MOHMMAaTbCA Kak Hekasi abconTHasi camocTosiTenbHasi LIEHHOCTb, K KO-
TOpOW crieflyeT CTPeMUTbCS, HEB3Mpasi Ha MOCMEACTBUSI 9TOro CTPEMIIeHUs Ans
MONOXEHNs OTAenbHOro yenoseka. [MpuHUMM COpasMEepHOCTU OTpaxaeT Takxe
TECHYI0 B3aUMOCBSI3b afiMUHUCTPATUBHOIO W KOHCTUTYLIMOHHOTO npasa.

§7. Mop4nHeHue

A,ElMMHI/ICTpaTMBHoe npaBo MOHWMAaEeTCA Kak MpaBo, KOTOpOe perynupyet B
nepByl0 oYepeab OTHOLWEHWUS MEeXZy OTAENbHbIM NMULOM U BbIMOMHSIOWNM
CBOM CyBEpeHHbIe 3aayn rocyaapcTBOM (€CMM rocyaapcTBo Kak 0BblUHbIA X03sii-
CTBYWOLMIA CyGHEKT yU4acTBYeT B 9KOHOMUYECKON XWU3HW, Hampumep, Kak akuyuo-
Hep kakoi-nnGo KoMMaHuK, TO OHO MOoAMaAaeT nog AENCTBUE HOPM FPaXAaHCKOro
npaea). /1 xoTa agMUHUCTPATMBHOE NPaBO BKIKOYAET Takke BOMPOCHI B3aUMOOT-
HOLWEHWIA MexXay opraHamu BiacTi U TeppuUTopUanbHBIMU opraHamu - HanpuMep,
opraHamm MecTHOTO camoyrpaBlieHus], - TeM He MeHee B npeobriagatoleit csoen
4acTy OHO 3aHUMAEeTCA PEerynupoBaHMeM OTHOLIEHWA MEeXAy WHAMBMOYYMOM W
rocyaapctsom. Mo aToi npuynHe agMUHUCTPATMBHOE MpaBo Gbio TOYHO OXapak-
TEPM30BaHO Kak KOHKPETU3MPOBAHHOE KOHCTUTYLMOHHOE NpaBso.

B KknaccuMyeckom MOHWMaHWKM agMUHUCTPATUBHOE MPaBo - B OTMNYME OT rpaXx-
[aHcKkoro npasa - npefctasnsieT coboi npaBo, perynupylolee OTHOLIEHWUS Mog-
YnHeHusi. FOCyAapcTBO M €ro UCMOSHUTENbHAS BAcTb NMOCPEACTBOM aaMUHUCTPa-
TWBHOTO Mpasa Mony4YalT MOfIHOMOYUSI B OQHOCTOPOHHEM MOPSIAKE PerynupoBaTh
NPaBOOTHOLIEHUSI C OTAENbHLIM MHAMBMAOM. Tak, OpraH BNacT MOXeT OTAaTb pac-
NopshXeHWe O AenopTauun MHOCTPAHHOTO rpaXKaaHuHa UM CHOCe 34aHus, npukas
0 3apepXaHuu NUL B criyyae rposslleii UM OnacHOCTU MW OTO3BaTb NIULEH3UIO Y
npeanpusitus. Co ccbinkoii Ha obLee 6aro u B pamkax COOTBETCTBYIOLMX 3aKOHOB
Takoro poaa AewcTBUsS MOryT NpeanpuHMMaThCs B O4HOCTOPOHHEM Mnopsiake. Bos-
MOXHOCTU rpaxaaHuHa orpaHuyeHbl 1x nocneayrlum o6xanosaHnem.

AOMUHUCTPATUBHOE NPaBO NPEAOCTaBMsET opraHaM BMacTu ele OAHy npu-
Bunernto. Ecnu B o6nactu rpaxaaHckoro npasa B CUIly rOCyAapCTBEHHOW MOHO-
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nofiMM Ha BNacTb YYaCTHUK cropa He MOXEeT camocTosiTenbHO obecneyvBaTb
ncnonHeHve ceovx TpeboBaHuiA, eMy Ans aToro Bceraa Tpebyetcs cyaebHbln nuc-
NOSIHUTENbHBIV NNUCT, UCNOSIHEHUE KOTOPOro, ecnn 0bsi3aHHas CTOpoHa He AenaeT
3TOro 4o6pOBOSILHO, AOMKHO 06ecnevnBaTbCs OpraHamu rocyapCTBEHHOW Bna-
CTW, TO OpraH ynpaBneHusi, Kak npaBuno, MoxeT 06ecneunTb UCNONHEHNE CBOWX
pacnopsikeHuii, He obpallasch B cya Unu Kk cyaebHomy ncnonHutento. 3awuTsl ot
UCMOMHEHUS aAMUHUCTPaTUBHbIX PELLEHWIA rpaXdaHWH Takke MoXeT gobmBaTbes
TONbKO B cyae6GHOM nopsiake.

W, HakoHel, NpuBUNErMpoOBaHHOE MOJIOXEHWE OPraHoB yrnpaBleHUs HaxoauT
CBOE Bblpa)k€HME B TOM, YTO UCMONTHEHWE aAMUHUCTPATUBHBLIX PELLUEHUA BO MHO-
X NpaBoBbIX CUCTEMAX HE NMPUOCTaHaBNUBAETCA B CUMY TOro, YTO 3aMHTEPECO-
BaHHOE NUL0 OcrnapuBaeT 3TO pelleHue B cyae. XOTS KOMMETEeHTHble cydbl BO
MHOMMX Cryyasix MOryT Mo XOAaTaWcTBy M NpU HanM4yuu onpeaeneHHbIX YCnoBuii
NPUOCTaHOBUTb WCMOSNIHEHWE, TEM He MeHee, B OObIYHOM cllyyae MCMOSHEHWe
Bceraa npegycmatpuaetcs. OHO OCHOBbLIBAETCA Ha NPe3yMnumuM 3aKOHHOCTM af-
MWHUCTPATMBHbIX AEWCTBUIA. M TONbKO NpU3HaHWe cyaoM HE3aKOHHOCTU agMUHU-
CTPaTMBHOIO AEWCTBUS 3anpeLlaeT ero UCMonHeHne.

MpaBaa, B COBPEMEHHBIX aAMUHUCTPATUBHO-NPABOBbLIX CUCTEMAX, 0COBEHHO
B MocrefHee BpeMs, MOXHO HabnogaTb TeHAEeHUMIo, KoTopasl 3akfvaeTcs B
TOM, YTO OTHOLLEHMS MEXAY OpraHamMu ynpaeneHusi U rpaxaaHamy onupatrTcst He
TONbKO Ha MoAuuHeHue. Bo-nepBbix, rpaxgaHuH BCe Yalle BOBfieKaeTcs B Npo-
Lecc NPUHATUS aAMUHUCTPATUBHOIO peLleHnsl. ATO NposIBMSETCS, B YHAaCTHOCTH, B
YCTaHOBNEHHOI 3aKOHOM 06S13aHHOCTM OPraHoB YNpaBneHUs 3acnyLlimBaTb rpax-
OaH nepepn NpUHATUEM pelleHnid. XOoTs pesynbTaTbl MPUHSTUS pPeLLeHnii 30eck He
3aBUCAT OT BOMK rpaxdaH, opraHbl yrpaeneHns u B 3TOM cliyyae He 06s13aHbl Co-
rnacoBbIBaTh C HUMK CBOM AeicTBus. Ho rpaxpaaHuH paccmaTpuBaeTcs He NpocTo
Kak 0ObeKT 3TUX AeNCTBUiA, a ckopee BOCMPUHUMAETCS Kak UX CyObeKT.

Kpome Toro, 06 oTMeHe OTHOLLEHUIA CyBopayHaLmmn CBUOETENbCTBYET Takke To,
YTO BO MHOIMX CTpaHax opraHbl yrpaBfieHUs BCe Yalle AOMycKarT NpPUHATUE OOHO-
CTOPOHHETO aAMUHUCTPATUBHOIO aKTa B pe3ynbTaTe NeperoBopoB. TO eCTb OH YXe He
OnNMpaeTcs Ha aBTOHOMHOE, T.€. OAHOCTOPOHHEE PELLEHWEe opraHa ynpaBlieHUs:, HO
emMy npeaLecTsytoT 6eceabl C 3aMHTEPECOBaHHLIMIA CTOPOHAMM, KOTOPbIE NpY 3TOM
MOryT OKasaTb BnusHUE Ha HOPMy aAMUHUCTPaTMBHOrO akta. CornalleHus mMoryT
MPUBECTY K TOMY, YTO OpraH yrnpaBreHusi 0fobpuT UCNIPOLLEHHbI aAMUHUCTPATUBHbIN
aKT, HanpyMep paspeLLEHVE Ha CTPOUTENBCTBO, HO BO3MOXMT Ha MU0, NOAaBLUEE XO-
[aTaiicTBo, 065s13aHHOCTU, KOTOPbIE OHO AOIHKHO BYAET NPU 3TOM UCMOSTHUTD.

Euwe cunbHee TeHAEHUMS pasBUTUSI B CTOPOHY «COrNacoBaHHbIX yrnpaBreH-
YecKUX [OeNCTBUNY NPOSIBMSETCA B CRy4vasx 3akmoveHus ny6nnyHo-npaBoBOro
noroeopa. 34ecb He TONbKO aAMUHUCTPATUBHOE peLleHne NPUHNMAETCS Ha OCHO-
BE MEeperoBopoB, HO W pe3ynbTaT MoKa3blBaeT, YTO OTHOLUEHWE MEXZY OpraHoMm
ynpaBneHns u rpaxaaHWHOM OMOPMIISIETCS He Kak OTHOLUEHUE MOAYUHEHUS:
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opma pelleHusi npeactasnseT coboi 4OroBop, KOTOPbLIA BCeraa ABMSAETCS Bbl-
paxeHWeMm ABYX PaBHbIX BONEU3bABMNEHUN.

B nocnegHee BpeMsl «agMUHWCTPATWBHOE MPABOOTHOLIEHWE» MOMYYUno
fdanbHeiilwee passuTue. MHorve ynpaeneH4yeckue 3afadv pelawTcs B pamkax
Tak Ha3blBAEMOro rocyAapCTBEHHO-YaCTHOrO MapTHepPCTBa, B pamMkax KOTOPOro
rOCyAapCTBEHHbIE OpraHbl ¥ YacTHbIe MPeAnpUATUS Ha PaBHbIX YY4acTBYIOT B OCY-
LLECTBIIEHNN TOCYAAPCTBEHHLIX (PYHKUMI. OTa «MpuUBaTM3aLMA YyNpaBeHYEeCcKon
[AEATENbHOCTM» TakkKe BHOCUT CYLLECTBEHHbIV BKNag B TO 06CTOSATENLCTBO, YTO
MPUHUMM MOAYUHEHHOCTM KaK CTPYKTYPHbIA MPU3HAK agMUHWCTPATMBHOTO npasa
cTaHoBUTCA BCe 60riee OTHOCUTESbHBIM.

§8. dopmanbHOCTb AeiicTBU

YepnbiBaloWmii nepeyveHb opM, B KOTOPbIX MOMyT OCYLUECTBAATbCA aaMu-
wchpaTMBHble Aencteusi, B GONbLUMHCTBE lopUCAMKLMIA oTcyTcTByeT. OpraH
ynpaBrieHnss MOXeT u3gaBaTb MMetoLme obs3aTenbHylo CuUny agMUHUCTPaTUBHbIE
aKTbl ANS1 KOHKPETHBIX CNy4YaeB unm obLieobsi3aTenbHble NOCTAaHOBIIEHUS, BHYTPU-
BEJOMCTBEHHbIE aAMUHUCTPaTUBHbIE PACMOPSIKEHUS, NPeaynpexaeHns, Hanpu-
Mep, nepej KaTacTpopU4EeCKUMN HABOAHEHWUAMM, UK NPeanpuHUMaThL peanbHble
NPUHYAUTENbHbIE Mepbl, Hanpumep, 3BaKyaLuilo HenpasuIlbHO NPUNapKoBaHHOIO
aBTOMOGUNSA. [JeiCTBUSI OPraHoOB yNpaBeHUs B NPUHLMME He NPUBSi3aHbl K KaKoii-
nnbo onpepeneHHoi popme. OfHAKO 3TO He 3HAYUT, YTO OpraH ynpaBleHUs MOXET
pobuBaTbca onpeaeneHHoro pesynbtarta AercTeusMu B noboi dopme. Ecnu op-
raH ynpaBneHWs Xo4eT MPUHSATb NMOCTaHOBMEHWEe, uMelollee obssaTenbHyo cuny,
TO emy cnepyeT obpaTuTbCsi K yCTaHOBMNeHHbIM dopmam. Hambonee uaBecTHoM
hopMoii MHANBMAYANbLHOrO NPaBOBOro akTa ABNSAETCA aAMUHUCTPATUBHbBIN akT. OH,
B CBOIO o4epeb, MOXET 13faBaTbCs B pa3fnnyHblX popmax, HO, Kak npasuno, Tpe-
ByeTcsi, 4TOObI €ro NPUHSITUE OCYLLECTBASNOCh B XOA4€e ONpefeneHHol npoueaypsb!
- 06bIYHO C yyacTMeM 3auHTepecOoBaHHbIX CTOPOH, B NWCbMEHHON opme, ¢ 06s-
3aTenbHbIM cofepkaHneM 0BOCHOBaHMSA M ykasaHMeMm Ha nopsigok obxanoBaHus,
pasbAcHALLWMIA agpecaTy, Kakum obpa3om 1 B KaKoW CPOK OH MOXET 3aluTUTbCA
OT aAMWUHUCTPATUBHOrO akTa. HapylueHne ogHOro 13 yCcnosuii 03Ha4vaeT, 4YTo aaMu-
HUCTPaTMBHBINA aKT COCTaBMEH C MPaBOBbIMW owwnbkamu. OTCYTCTBUE yKa3aHUs Ha
nopsiAok obxanoBaHWsA BeAeT K TOMY, YTO CPOKM 06XanoBaHUA He y4UTbIBalOTCS.
OTcyTcTBME 060CHOBAHNUSA [OMKHO ObITb YCTPAHEHO, @ €CNUN 3TO Y€ HEBO3MOXHO,
TO aAMWUHUCTPATUBHbLIA aKT MOXET ObiTb MPU3HAH HE3AKOHHbIM.

AKTbl BNpaBe M3faBaTb TONbKO T€ rOCYAapCTBEHHbIE OpraHbl, KOTOpbIE MPSIMO
YNOMHOMOYEHbI Ha 3TO 3aKOHOM. Kpome Toro, BO MHOMMX MpaBoOBbIX CUCTEMAX Ta-
KOe MOCTaHOBMEHWE OOMKHO BblTeKaTb U3 MOMOXEHUN 3aKOHa.
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§9. MNpaBo Ha yyacTue

[aBHWe BpemeHa AesTeNbHOCTb roCyAapCTBEHHbLIX OpraHoB paccmaTpusa-
BJ‘IaCb Kak cyBepeHHasi. OpraH ynpasfieHusi MOr aBTOHOMHO M3[4aBaTb aKTbl,
“MetoLme Cuily B OTHOLIEHWM «MOAAAHHOrOo». ATO B 3HAYUTENLHOW Mepe u3-
MEHUMOCh B COBPEMEHHOM aaMUHWUCTPaTUBHOM npase. Bce Gornbluee Yncno aa-
MUHWUCTPATUBHLIX peLleHnii TpeGyeT NpeaBapuTensHOro 3acnyLWnBaHUs U UHbIX
opM yyacTusi 3auMHTEepecoBaHHbIX rpaxgaH. 3To 06OCHOBbIBAETCS npexae
BCEro Tem, YTO €Crv 3auHTepPEecoBaHHbIe LA UMEen BO3MOXHOCTb BbiCKasaTb
CBOU 3amMeyaHusi Mo NOBOAY HAaMEPEHWH OpraHoB yNpaBfieHus, TO Toraa ynpas-
NeHYeckne peLleHnst MOryT onupaTbCsl Ha Gonee LMPOKYIo U fyylle oTpaxarto-
Lyl0 peanbHoe NonoxeHue Aen akTMYeckyto ocHoBY. TeM caMbiM MOBbILLAETCS
Ka4yecTBO afAMUHUCTPATMBHLIX OENCTBMIA. B To e Bpems rpaxgaHuH 6onblue
He paccmaTpvBaeTCsi NULb Kak OBbEKT, Ha KOTOPbIA HanpasBneHo agMUHUCTpa-
TuBHOE peweHne. OH paccmMaTpuBaeTCs CKopee Kak CaMOCTOATESNbHbIA Cy6bekT,
KOTOPLIA MOXET Nepea MPUHATUEM aLMUHUCTPATUBHOMO PELUEHUS 3aLUTUTb
W BbIpa3uTb Ha 3acnylWMBaHUM CBOU COBCTBEHHble MHTEpechl. [paxgaHuH n3
NPOCTOro «agpecarta PacrnopsiKeHWsi» NpPeBpallaeTcs B OQHOMO U3 yYaCTHUKOB,
onpegensiowmx GopMy aaMUHUCTPATUMBHOTO AeWcTBus. HakoHeu, mpueneve-
HUE rpaxaaHuHa MOXEeT CrnocoBCTBOBATH COKpALLEeHU uucna oGxanoBaHuii
aAMUHWUCTPATUBHbLIX PELUEHW, NOCKOMbKY MHEHUE rpaaaHuHa yXe BKMYeHO
B NpOLECC MPUHSATUS PELeHUst U JOMKHLIM 06pa3om yyteHo. Passutue aToro
NoCNeAHero aprymMeHTa 3alino HacTOMbKO AafieKo, YTO B HEKOTOPbIX Cryyasx
rpaxaaHuH MOXeT ofanoBaTb HapyLIeHWe CBOMX MpaB B CyAe TONMbKO B TOM
criyyae, ecii OH YXKe Xarnosarcsl Ha 3TO HapyLlueHWe B XO04e aAMUHUCTPATUBHOI
npoueaypbl 3acnyLwmBaHus.

HapylwieHne opraHoMm ynpaBfieHVs npaBa Ha 3acnyluMBaHuWe W ydactve Mo-
XKEeT NPUBECTU K TOMY, 4TO COOTBETCTBYIOLME afMUHUCTPATUBHbIE AeNcTBUA Oy-
OyT NpU3HaHbl He3akoHHbIMK. OfHaKo BMOCNEACTBUM OpraHy yrnpaBneHus Takxke
MOXeT ObITb NpefocTaBneHa BO3MOXHOCTb MPOBECTU 3acnylumMBaHUe, ecnn OHO
ele MoxeT OblTb y4TEHO B agMWHUCTPaTMBHbIX AercTBuaX. [Mpueeger nu npo-
LueaypHoe HapylleHue K MpU3HaHUK He3aKOHHOCTW MPEeAnpUHSTOro B pesynbTa-
Te agMWUHUCTPATUBHOIO AEWCTBUSA, 3aBUCUT OT TOrO, Kakoe 3HayeHue npuaaertcs
ponu oTAenbHOro Nuua B COOTBETCTBYIOLLEN agMUHUCTPATUBHON Npoueaype. Yem
BaXKHee yyacTue OTAENbHOro nuua, Tem 6onee BepOSTHO, YTO HapyLUEHUE COOoT-
BETCTBYIOLLMX NpaB NPUBEAET K NPU3HAHWIO HE3aKOHHOCTW BbITEKAKLWMX U3 HEro
aAMUHUCTPaTUBHBIX Mep.
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§10. Cyane6Hasn 3awuTta npasa

'apaHTUsi MaTepuarnbHbIX MpaB, kak B aAMWUHUCTPATUBHOM, Tak W B KOH-
rCTVITyLU/IOHHOM npaBe, OCTaeTCsl HeMosHOW, eCnu OAHOBPEMEHHO He Mo-
3a60TUTLCA O TOM, YTOObI 3TV NpaBa AECTBUTENbHO OCYLECTBAANUCL. XOTS
COOTBETCTBYIOLME HOPMbI yCTaHaBNMBaT 06513aHHOCTb OPraHoB ynpaBneHus
MPUMEHSATb UX HEMOCPEACTBEHHO, HO ANS TEX CMyYaeB, KOrAa B NPaBOMEPHOCTU
aAMWHNUCTPaTUBHBIX AENCTBUI BO3HUKAIOT COMHEHUs, Heobxoammo obecneunts
BO3MOXHOCTb WX MepecmMoTpa He3aBWCUMbIM OpPraHoM, To ecTb cyAoMm. [oaTto-
My B COBPEMEHHbIX KOHCTUTYLMUSIX 4YeTKO (DOpMynupyeTcsi, 4To OT [AeACTBUI
rocyfapctBa AoJkHa 6biTb obecneyeHa 3awuta. [locnegHsis BMOMHE MOXET
BKIOYaTb TakKe CaMOKOHTPOJIb OpPraHoB ynpaBneHusi. To eCTb B OTHOLIEHWUM
nuya, KOTopoe CYMTaeT, 4YTO ero npasa Gbiny HapyLleHbl a4MUHUCTPATUBHLIMU
[eiCTBUSIMU, MOXET CyLLeCTBOBaTb TpeboBaHue, YTobbl 3TO NULO cHavana ob6-
paTUnoch B OpraH ynpaBneHusi ¢ TeM, 4To6bl OH MO CaM yCTPaHUTb HapyLueHue
npaBa. Takoli CaMOKOHTPOIlb He TONIbKO pa3rpyaun Obl Cyfbl, HO, KPOME TOro,
3acTaBun 6bl camy opraHbl ynpaBneHusi AymMmaTb O 3aKOHHOCTU CBOUX AeCTBUA.
3pecb MOXeT GblTb MPUBIIEYEH TaKXe BbILECTOSALWMUIA OpraH rocyfapCTBEHHON
Bnactu. OfHako CaMOKOHTPONb OPraHoB BMacTu, eCnu OH He BEAEeT K Ucrnpas-
neHvto ob6xanyembiX aAMUHUCTPaTUBHbBIX AEACTBUIA, He MOXeT 3aMEHWUTb Cy-
ne6Horo kKoHTpons. V60 Tonbko NocnefHuit AaeT BO3MOXHOCTb U3y4eHUs Aeii-
CTBUiA, NPEANPUHATLIX HE3aBUCUMbIM OpPraHoM.

MpaBoBas 3awuMTa OOMXHA rapaHTUPoOBaTbCA He TOMbKO NULb abcTpak-
THO, Ha Bymare, oHa fofmxHa ObITb appekTnBHON. JTO TPebyeT B NepByto oYve-
pedb Hanu4us cyaoB, YNOMHOMOYEHHbLIX NPOBEPSTH 3aKOHHOCTb aAMUHUCTPa-
TUBHbIX AelcTBUiA. [locTyn Kk cyaam He AOJKeH ObiTb 06YyCNnOBNEH CIULLIKOM
BbICOKMMU TpebGoBaHusMU. Cpoku, B TEYEHWE KOTOPbIX afMUHUCTPaTUBHbIE
nencTema mMoryT BblTb 06xanoBaHbl, HE AOKHbI GbITb CIUWKOM KOPOTKMMMU, a
B NPUHSATUN UCKa HE MOXET OblTb OTKa3aHO TONbKO MOTOMY, YTO 3asiBUTENb He
pacnonaraeTt [OCTaTOYHbIMU (PUHAHCOBLIMU pecypcamu ANs BeAEHUsI Npo-
uecca. B gaHHOM cnyyae ¢ NOMOLLbI CUCTEMbBI MaTepuanbHO NOMOLLM B BO3-
MelleHnn cynebHbIX pacxodoB AOMKHO OblTb obecneveHo, 4TobblI rocypap-
CTBOM NpeaocTaBnsnNuUCb cpefcTBa, HeobxoauMble ANs BeAeHMs npolecca,
no KpaiiHein Mepe, B TEX Cryvasix, Korga UCk C camoro Havana He npeacTaBnsi-
eTcsi 6ecnepcnekTUBHbIM.

MpuHuun cyne6Hon 3awmTel npaBa TpebyeT Takxke, 4YTobbl cyaam 6bino
npeAocTaBneHo NpaBo MPOBOANUTL BCEOOBLEMIIOLLYI0 MPOBEPKY COOTBETCTBYIO-
LMX AeACTBUI OpraHoB ynpaBneHusi. 3gecb Heobxoanmo obecneynTb, YTOOLI
HVKakue agMUHUCTpaTUBHblE AENCTBUA He UCKMo4Yanuchk M3 nposepku. pas-
[a, B HEKOTOPbIX MPaBOBbIX CUCTEMAax akTbl, MPUHMMaeMble Ha BbICOKOM MO-
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NUTUYECKOM YpOBHE, Takue, Hanpumep, Kak BHELUHEeNONWTUYEeCKUe peLlueHus,
CyA npoBepsTb He Brnpase. B npaBoBbiX cucTemax, OCHOBAHHbIX Ha pOMaHo-
repMaHcKkoM npaBe, OHM HasbiBaloTCcHA acte de gouvernement, atto di governo
(akTamu ynpaBneHusi), B 3akoHogatenbctBe CLUA roBoputcs o political question
doctrine (AOKTPWHe NOMMTMYECKOro Bomnpoca). 34ecb NpoBeAeHbl rpaHuLibl KOM-
neTeHUnn CyA0B Ha TOM OCHOBAHUW, YTO UCNONHUTENbHaA BNacTb pacnonaraet
B 9TUX 0bnacTax Takumu crneymanbHbIMU 3HAHUAMU U OMbITOM, YTO CyAbl He
UMeT YCNoBuIiA ANA NPOBEPKM ONUPaIOLWLUXCA Ha HUX AencTBuii. Kpome Toro,
B Cny4ae MONMUTMYECKMX PeLUeHWUii BbICOKOro ypOBHSI Bcerga npegnonaraercs,
4YTO OTCYTCTBYIOT OPUANYECKME KPUTEPUMN ANA UX NPOBEPKU. [pn 3TOM He BblI-
3bIBAaET COMHEHUI, YTO Takne pelleHns TakkKe MOryT HapyLiaTb NpaBa rpaxaaH.
Tem He MeHee Uenb, npecnegyemas NONUTUYECKUM aKTOM BbICOKOTO YPOBHS
- B M3BECTHOW CTeneHn NpOTWUBOMOMOXHOCTb GanaHcy Mexay uHAuBUAyanb-
HbIMW NpaBaMu M UHTepecamy o6LieCcTBa, - HE NOANEXMUT NPaBOBOW OLEHKe.
KoHdpurypauusi acte de gouvernement orpaHnymBaeT BO3MOXHOCTU CyfebHO-
ro KOHTPONS, NO3TOMY €ro UCNonb3oBaHWe BeCbMa orpaHu4eHo. B HekoTopbix
NpaBoOBbIX CUCTEMAX, IAe Takue akTbl TPaAULMOHHO BbIN U3BECTHBI, OHU MOYTH
ncyesnu, NpMyYemM MMEHHO B CUIY NPU3HAHWUA BAXHOCTW 3aliUTbl MHAMBUAYaNb-
HbIX NpaB. B epmaHun Takoe UCKNIOYEHNE U3 KOHTPOIIbHOW KOMNETeHUUN cyaa
HWKOTAA He NpU3HaBanochb.

Ho paxe ecnu BO3MOXHOCTb MPOBEPKU BCEX AECTBUIA OpraHoB yrnpaerne-
HUS MpU3HaeTCcsi, BCE Xe& BO3HMKaEeT BOMpoc 06 o6bemMe COOTBETCTBYHOLLEN
npoBepkn. ITO 0COBEHHO aKkTyanbHO B OTHOLUEHWUMU OENCTBUIA, OCTaBNEHHbIX
Ha YCMOTpPeHWe opraHoB ynpaBreHusi. Bo MHorux cutyauusix 3akoHogaTtenb
npy Hanuuuu onpeaenieHHbIX NPeAnoChiNoK NpefoCcTaBnsaeT opraHaMm ynpas-
neHus ceoboay AencTBuii U BbiGOpa cpefcTB, KOTOPble OHU MpKU 3TOM Hame-
peHbl ucnonb3oBaTtb. [pepgocTaBneHne cBoboAbl YCMOTPEHUs HendbBexHo,
NMOCKOMbKY 3aKkoHoAaTenb He MOXeT NpeaycMoTpeTb perynupoBaHue Ans
KaXAoro KOHKPETHOro cryyasl; BO MHOTMX CRy4yasix OH MOXeT MUullb yCTaHo-
BUTb paMKu Anst AEACTBUI M 06ecneynTb opraHbl ynpaBreHus COOTBETCTBYIO-
MMM MOJNTHOMOYUAMU, HE MMEsi BO3MOXHOCTU NPeAnuChbiBaTb B KaXAoW cu-
Tyauuu, JOMKHbI N opraHbl BnacTu npeanpuHumath kakue-nu6o fencTeus u
KaK UMEHHO OHW JOMXHbI AelcTBOBaTb. Ecnn opraHbl ynpaBneHus AeicTByioT
B TaKMX pamkax, TO BO3HMKaeT BOMPOC, B Kakoi Mepe Cyabl MOTYT OCyLlecT-
BMNATb KOHTPOMNb Haj MepaMu OpraHoB yrNpaBfeHWsi, NOCKONbKy napameTpbl
TaKoro KOHTPOSsi Bcerga onpefensioTcsl nNpaBOBbIMU HOPMamu, 3akpemnmneH-
HbIMM B KOHCTUTYL MK, 3aKOHax M MoA3aKOHHbIX HOPMaTMBHbLIX akTax. Ecnu
npaBoBasi HOpMa NpeaoCTaBNseT opraHy ynpaBneHus ceo6oay AeUCTBUIR, TO
HeobxoanMO 3afaTbCsl BONPOCOM: MOXET MU Takoe pelleHne Unm, BO3MOXHO,
0TKa3 B NPUHATUM peLLeHusi, BoobLLe KOHTponvpoBaTbesi? B cTpaHax ¢ Tpagu-
LMOHHOW afMWHUCTPaTMBHO-MPaBOBON CUCTEMOW, Takumx, kak ®paHuyus, ep-
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MaHus n Utanusa, yxe [OCTaTOYHO AABHO CNOXUNacb OTTOYEHHas OOKTPUHA
cyneGHOro KOHTPONS Haj pelleHammn, NpUHUMaeMbiMy NO YCMOTPEHUIO opra-
HOB ynpaBneHus. Bbin coctaBneH cnucok ownbokK, AoNycKaeMbiX NPU NPUHS-
TUW TaKOro pofa pelleHnin, Hannume 3Tux ownbok genaeT COOTBETCTBYOLLEE
pelleHne He3aKOHHbIM.

MepBas owunbka MOXET 3akn4yaTbCs B TOM, YTO NMPUHUMAKOLWMNIA pelieHne
opraH BnacTtu cyutaeT cebs CBA3AHHbIM B CBOEM PELUEHWUM, XOTS 3aKOH NpPsiMO
npegycMmaTtpuBaeT Ans Hero ceo6oay yecmMoTpeHus. 34ecb pedb UAeT o clyyae
Heucnonb3oBaHUs cBo6GoAbl yCMOTpeHUs. Kak npaBuno, 3To BeAeT K OTMeHe
peweHuns. MockonbKy Aaxe ecnu pesynbTaT peleHus cam no ce6e, BO3MOXHO,
N He SABNAeTCA He3aKOHHbIM, Henb3s UCKMIYUTb, YTO ecnu Gbl opraH BracTu
nUcxoamn u3 cBoboabl NMPUHSATUA peLleHns, To pesynbTaTt Obin Gbl UHBIM.

[Opyraa owwnbka B NPUMEHEHUN YCMOTPEHUSA COCTOUT B MpPEBbILIEHUN CBO-
604bl YCMOTPEHWS, @ UMEHHO: KOrla OpraH BMacTu pacnopsxaeTcs O NPUHSATUN
Mep B pamkax cBoboabl pelleHuns, KoTopas He Gblna npegycMoTpeHa 3aKoHOM.

TpeTbs pasHOBUAHOCTb OLIMGKM B MPUMEHEHUU CBOGOAbI YCMOTPEHUS UME-
eT MeCTO, €Cnu opraH yrnpaBleHUsi Npu ee MPUMEHEeHWU Y4YUTbiBaeT He Bce
acnekTbl, UMeKLNe 3HaYeHNe ANs NPUHATUA pelleHns. Hanpumep, npy NpuHs-
TUU pelleHusi o AenopTaunu He 6epeTcs BO BHUMaHWe TO, YTO AenopTupyemsblit
cocTouT B Gpake C rpaxgaHkoin CTpaHbl U Y HUX ecTb obLne aeTu.

HakoHel, cywecTtByeT ewe 3noynotpebneHve cBo60oaoli NpUHATUA peLle-
HWIA, T.e. OopraH ynpaBfieHnst UCNoNb3yeT CBOGOAY YCMOTPEHUSA AN [OCTUXEHUS
Luenen, KoTopble ABNSOTCA He3aKoHHbIMU. Tak, 3noynotpebneHnem csobonoi
NPUHATUS peleHuii Bbin 6bl 0TKa3 B HaTypanu3auun adpukaHLeB No pacoBbiM
npuynHam.

Takum o6pasom, M B pamkax cBoGOAbl MPUHSATUS PELUEHUIA HedonyCTUMbI
nencTeusi, cBoboaHble oT cobnogeHns 3akoHa. Hanpotue, yyeHune 06 owun6-
Kax, AOMNyCKaemMblX NpU MNPUHATUU peLleHnid No YCMOTPEHWto, ycTaHaBnuBaeT
KPUTEPUU, KOTOPbIX OpraHbl yNpasneHus AOJKHbI NPUAEPXUBaTLCS, B TOM YUC-
1ie 1 NpU OCYLLECTBIIEHNN CBOEro NpaBa Ha yCMOTpeHue. B onpeaeneHHol cTe-
NeHn pelleHus, NpuHMMaeMble No YCMOTPEHUIO, Takxke noanexar cyaebHomy
KOHTPOO.

Cypne6Hblii KOHTPONb pacnpocTpaHsAeTca M Ha HeonpeaeneHHble npaBo-
Bble MOHATUS. JTO TakMe MOHSATUA, KOTOpble 3akoHoAaTenb UCNonb3yeT Ans
onucaHWs KOHKPETHbIX aAMWHUCTPaTUBHbIX OENCTBUIA, HO OCTaBnseT opra-
Ham ynpaBneHus npaBo Ha WX COOCTBEHHYL oueHky. Ecnu, gonyctum, ro-
BOPUTCSH, YTO onpeneneHHble NULEeH3NW - HanpuMmep, NpaBo TOProBiM - MO-
ryT BblJaBaTbCs TOMbKO BHyLaWWM AOBepue nuuam, To MMEHHO opraHam
ynpaBfieHUss HaanexuT onpeaensaTb, KTo obnagaeT TakuMu HeoGXxoaAuMbIMMW
kayectBaMu. OHAKO CyAbl HE UCKNIOYATCSA U3 NPOBEPKU NPUMEHEHUS TakUX
HeonpeaeneHHbIX NOHATUIA, NPefyCMOTPEHHbIX 3akoHofaTenbcTBOM. Hanpo-
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TUB, B Cllyyae KOH(NUKTa OHW MOTYT MPOBEpPUTb NPaBUMbLHOCTbL UCMNONb30Ba-
HWUA TAKOro MOHATUS.

Ewe TpyaHee oTBETUTb Ha BOMPOC O TOM, HaCKOMbKO CyAbl KOMNETEHTHbI
NPUHUMaTb peLEeHUss MO TEXHUYECKMM HOPMaMm, YCTaHOBMEHHbIM OpraHamu
ynpaBneHusi, 6yab TO B NPaBUTENbCTBEHHbLIX NOCTAHOBIIEHNUAX UMW BO BHYTPU-
BEZJOMCTBEHHbIX pacrnopsikeHusx. Kak npaBuno, Takoro poaa pacrnopsiKeHus
OCHOBbIBAIOTCA Ha GOMbLUIOM TEXHUYECKOM OfMbITE, KOTOPbIA B HEO6GXO0AMMOM
o6beme cyLLecTBYeT TONbKO B OpraHax ynpaBneHusi, B TO BPEMS Kak cyaam npu-
XoauTcsl npuberaThb K 3aKNOYEHUsIM 3KcnepToB. B cnopHbIX cryyasx cynam Hag-
NexuT pelatb, 6yayT nu oHM Gonblue ONUPaTbLCS Ha OMbIT OpraHa ynpaBneHus
UM, HaobopoT, Ha apryMeHTbl 3KCnepTa, KOTopble MOryT eMy NpOTUBOCTOSITb
B MepmaHun 13 cyne6HOro KOHTPOMS He MCKMIOYEHbl AaXe Takoro poaa TEXHU-
yeckune cgepbl. Tak, npumepHo B 70-80-x rogax npoLusioro Beka NpoBoAUIUCH
MHOFOYUCMEHHbIE MPOLECCHI B CBA3M CO CTPOMTENBLCTBOM aTOMHbIX 3NIEKTPO-
cTaHumin. Mpu 3TOM paccmaTpuBanuCb OYeHb CrOXHblE BOMNpochbl 6e3onacHo-
CTW Taknx o6bekToB. Bnpoyem, Takme npouecchl NOABOAAT CUCTEMY HCTULMMN K
npeaeny ee KOHTPOSIbHbIX BO3MOXHOCTEN, NOCKOMbKY pPELUeHME OCHOBbIBAETCS
cKopee Ha TEXHUYECKMX, YEM Ha MpaBoBbIX Bonpocax. HecMoTps Ha 3To0, B ep-
MaHWK1 3Ta KOHTponupytowasi yHKLWS CYA0B COXPaHSETCsl, NOCKOMbKY B Mpo-
BeAEHUN BCeOBBbEMMIOLWErO KOHTPOMNS Had aAMWHUCTPATUBHLIMUA PELUEHUSIMU
He [OMXHO ocTaBaTbCs NPoGEenos.

[apaHTus o6ecneyeHus apeKTUBHON NPaBOBON 3alMTbl O3HAYaeT Tak-
Xe, 4YTo cyaebHana 3awmuTa BCTynaeT B AeiiCTBME He TOMbKO Toraa, Koraa He-
raTvBHble NOCNeACTBUS aAMUHUCTPATMBHbIX PELLEHUIn yxxe HacTynunu. Ecnu
K Npumepy, 3anpellaeTca AEMOHCTpaUWs, KOTOPYIO NMNaHWPyeTcs NpoBecTu B
CBS3W C KOHKPETHbIM COObITMEM, TO AEMOHCTpPaHTaM He MOMOXET pelueHune
cyha, NPUHATOE yXe nocne Toro, Kak AJaHHoe cobbiThe 3akoHYunocb. B Takux
cny4asx y cyaoB Ao/KHa OblTb BO3MOXHOCTb 06ecneynTb npeaBapuTensHYyo
NpaBoOBYIO 3aLMTY, AaXe eCNn OHW NOKa He MOTYT NPUHATL PeLUEeHne no cyluye-
CTBY, Hanpumep, B CUly CMOXHOCTU UCCNeAoBaHUA AoKasaTenbcTB Bo3mox-
HOCTb NpeABapuTENbLHON NPaBOBON 3aLUTbl B HEKOTOPOIN CTENEHU KOMMEHCU-
pyeT npeporaTuBy OpraHoB BRNacTu, UMEeKLLNX BO3MOXHOCTb CAMOCTOATENbHO
MCNONHATL cBou pelwleHuns. Cyabl MOTYT OrpaHNMYnUTL 3TY NPUBMNETNIO B NOMb-
3y oTdenbHbIX nuy. OgHako npu 3TOM crnefyeT yuuTbiBaTb, 4TO MpeaBapu-
TenbHas nNpaBoBas 3alliuTa Bcerga o3HavyaeT Takxke BMellaTenbCcTBO B cepy
KOMNeTeHUUN ynpaBneHus, 4To aBnseTcs LeHow 3deKTMBHOro nog4ymHeHuns
yrnpaBneHnsa 3aKoHy.

KomneTeHuus cynoB B 06nacTv KOHTpONs BkNoYaeT B cebs 3awuTy oT Ha-
PYLEHWIA NpaBa Kak NyTeM COBEpPLUEHUS AeNCTBUIA, Tak u nyTem 6e3neincTens
Bo MHoOrux npaBoBbIX CMCTeMax, B YaCTHOCTKU, BO ppaHLy3CKOi, Aonroe Bpe-
M OorpaHuymMBanacb komneTeHuusi CyaoB B cepe YCTaHOBMNEHWUS HE3aKOH-
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OcHoBHble NpUHYAIIBI 8AMUHUCTPATUBHOIO npasa

HOCTW aKTOB OpraHoB ynpaBneHus. VIM He NMO3BONANOCL NPUHYXAAaTb OpraHsbl
ynpaBneHuss K onpeAeneHHbIM AeAcTBUSAM. [JOMXHO ObiTb, Takum cnoco6om
npuMHUManacb BO BHUMaHue uies pasfeneHus setBei Bnactu. Cyaam Hap-
nexano, BEPOSITHO, NPOBEPSATbL COOTBETCTBUE AENCTBUI OpraHoB ynpasneHus
3aKOHY, HO OHM He [OMXHbl OblNM BMELUBATLCS B ynpaBlieHUe nyTeMm npu-
HATUA 0053bIBAOLWUX peLUeHni. OTO 3a4acTylo OCTaBnseT rpaxaaHuHa Hesa-
LWMLEHHbIM, K NPUMepY, B TEX clyyasx, Korga npasam rpaxgaHuHa npuymHeH
yuwep6 BcneacTteue 6Ges3neiicTBus opraHa BnacTu, Hanpumep, Korga oprad
ynpaBneHua He yaoBMeTBOPSeT ero Xxo4aTaicTBO O Bblgaye paspelleHus Ha
cTpouTenbcTBo. MoaTomy npaBoBas cuctema [epmaHuu ¢ AaBHUX Nop npeay-
cMaTpuBaeT BO3MOXHOCTb TOrO, YTO CyAbl He TONbKO OTMEHSIOT HE3aKOHHbIe
aAMUHUCTPaATUBHbIE aKTbl, HO, KPOME TOro, B Clyyae HesakoHHoro 6Gesgei-
CTBUSI OpraHa ynpaBreHUs MPUHYXAAalT ero K COBEepLUeHUo onpeaeneHHbIX
feicTBuii. Tem camblM cyAbl BMeLIMBAOTCA B KOMNETEHLUUO, KoTopasl, cob-
CTBEHHO, MpUHaAnexaT opraHam ynpaBneHusl, a UMEHHO B peELUeHWe O Mpu-
HATUM aAMUHUCTPATUBHBIX akTOB. HO 3TO Takxke SIBNSAETCSA LEHOW 3a noauyunHe-
HWe ynpaBreHUs 3aKoHy.

§11. OTBeTCTBEHHOCTbL rocyaapcTaa

Brocy,qapCTBeHHOM npaBe Ha NPOTSXXEHUU ANUTENBHOrO nNepuoda BpeMeHU
rocnofcTeBoBana Touka 3peHus, koTopasi 3akfyanacb B TOM, YTO rocy-
fapctBo He 06s3aHO oTBevaTb 3a AONYLUEHHYI MM MAWU ero AOJIKHOCTHbIMU
nuuamu HecnpaBeanuBocTb. «The king can do no wrong (Koponb He MoOXeT
6bITb Henpae)», - FOBOPUTCS B BpUTAHCKOM rocyaapcTBeHHoM npaBe. OgHako
3Ta TOYKa 3pEeHUs M3MEeHMnacb B NPOLEccCe CTAaHOBMEHWS KOHUenuuu npaso-
BOro rocyaapctea. B cooTBeTCTBMM C Hell rocyfapcTBO CTano NOHMMaTbCs Kak
n1LUo, NOAYMHEHHOe npaBy. B 3TOM CMbiCrie OHO MOFNO HapywaTb 3aKOH U B
COOTBETCTBMU C 3aKOHOM, Kak U Apyrue lopuauyeckue nuua, npusnekatbecs kK
oTBeTcTBEeHHOCTU. [axe coBeTckas KoHctutyumss 1978 r. npegycmatpuBana
BO3MOXHOCTb OTBETCTBEHHOCTU rOCyAapcTBa, XOTS 3TO MONIOXEHUE Tak U He
6bINO BOMMOLWEHO B 06bIYHOM 3akoHOAaTENbCTBE.

OTBETCTBEHHOCTb rocygapcTea npeactaBnsaeT coboil WMPOKoe NOHATUE.
OHa 06bl4HO NMpefycMaTpuBaeTCsl B Cllydae HenpaBOMEPHbIX AENCTBUIA rocy-
[apCTBEHHbIX OPraHoB, KOTOpble AOJKHbI BblTb OTHECEHbI Ha cyeT rocyaap-
ctBa. Takum obpa3om, ecnu opraH no Hag3opy 3a CTPOUTENLCTBOM B Hapy-
LeHNe npuHuMnNa copasMepHOCTU NpuKasbiBaeT CHECTU AOM, TO rocyaapcTBO
[OMXHO BO3MECTUTb MPUYMHEHHbIA 3TUM pacrnopsikeHuem yuiep6. [MepBbim
yCNoBMEM ANa BO3NOXEHWS OTBETCTBEHHOCTU Ha rocyaapcTBO siBNseTcs To,
YTO HE3aKOHHbIN akT MOXeT 6biTb BMEHEH emy camomMy. 3TO, Kak npasuno,
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NPOMCXOAMT B Cny4vasx, Korga AencTBMe MCXOoauno OT rocyAapCTBEHHOro
cnyxawero, HO TOMbKO €Cnu OHO OblNo CAenaHo Mpu OCYLECTBNEHUN roCy-
[AapCTBEHHbIX MOMHOMOYUIA. 3a Kpaxy KHWUIM, COBEPLUEHHYIO MOMULENCKMUM BO
BpeMs nNaTpynupoBaHusl, rocyaapctBo He ByaeT HeCcTW OTBETCTBEHHOCTb. Ho
rocyfapcTBO HeceT OTBETCTBEHHOCTb TaKXe 3a AeNCTBUS YacTHbIX Nul, ecnu
OHMW BbINOMNHAT rocyaapcTBeHHble PYHKLUUN MO ero nopyyeHuto. 3To MoOXeT
OTHOCUTLCS, Hanpumep, K HOTapuycam WM K Ha3HaYeHHbIM rocygapcTBOM
aKcnepTam, KOTOpble OT MMEHW roCyAapcTBa BbIMOMHAKT rocyAapCTBEHHbIE
DYHKLMUN.

OTBETCTBEHHOCTb rocyJapcTBa B LUMPOKOM CMbICNe He orpaHu4MBaeTcs
TONbKO CNyYasiMy He3aKOHHbIX AEWCTBWUIA opraHoB Bnactu. HampoTus, rocy-
[apcTBO AOMKHO B35iTb Ha cebsi OTBETCTBEHHOCTb, AaXe ecnu OHO AelicTByeT
Ha 3aKOHHbIX OCHOBAHUSAX, HO MOCMEeACTBUS 3TUX AENCTBUI TEM UK UHbIM 06-
pasom 3aTparuBalT UHTepechl rpaxaaH. Hanpumep, ecnu Bepyuimecs rocy-
[apCTBOM CTpoUTenbHble paboTbl B TEYEHUE ANUTENbHOrO BPEMEHU MeLaT
paboTe eaAMHCTBEHHOW GEH30KONOHKWM, TO rocyaapcTBO MOXET Mpu onpege-
nNeHHbIX 06cToATenbCTBax ObiTb 06si3@aHHBIM BbINNATUTL KOMNeHcauuo. He-
CMOTPSl Ha TO, YTO AaHHasi Mepa siBNsSieTCcs 3aKOHHOW (rocyaapcTBo 06sizaHO
cofepxaTb AOPOrM B UCNPaBHOM COCTOSIHWM) U cnyXkuT obwemy Gnary, oHa
npuBoauT kK ocobomy BpemeHn OOHOro MMM HEeCcKoNbkux nuy. Takoe monoxe-
HWe aHanorMyHo 3Kcrnponpuauuu, KoTopasi, eCclim OHa OCyLlecTBNAeTca Ha
OCHOBaHUM 3aKoHa W, cnefoBaTeNbHO, SABNSETCA 3aKOHHOW U CNyXUT obwemy
6nary, moxeT GbITb NpoBefeHa, HO HanaraeT Ha rocygapcTBo 0683aHHOCTb
BbINNaTUTb KOMMNEHcaUuio.



MnaBa 4
NCTOYHUNKN
AOMUHUNCTPATUBHOIO MPABA

§ 1. KoHcTUTyumMsa, 3akoHbl, ykasbl [MpesngeHTa,
nocraHosneHus lNpaBuTenbcTBa U UHbIE
noasakoHHble HOpMaTUBHbIE NPaBOBbl€ aKThI

rrm onpeaeneHun agMUHUCTPaATMBHOIO npasa B rmase 1 yxe roBopunocb o
OM, 4TO aJMUHUCTPaTMBHOE nNpaBo npeAcTaBnseT coboil COBOKYMHOCTb
aAMUHNCTPATMBHO-MNPaBOBbLIX HOPM, Perynupyrlmx obecTBEHHbIE OTHOLIEHNS
B cdepe ynpasreHYecKko AeATenlbHOCTW OpPraHoB rocyAapCTBEHHOW aaMUHK-
cTpauun. B cBolo ovepeab, aAMUHUCTPATUBHO-NPABOBLIE HOPMbI GbiNu onpeae-
neHbl B rnaee 2 Kak obujeo6s3aTensHbIe NpaBuna NoBeaeHus, yCTaHOBIIEHHbIE U
OoXpaHsieMble rocyaapcTBoM B cdepe peanusaumn ny6rvMyHON BnacTu opraHamu
MCNOMHWUTENBLHON BNACTU U UHLIMW OpraHaMu rocyJapCTBEHHON aAMUHUCTPaLUK.

OpHako BHe NpedyCMOTPEHHbIX ANMS HWX NPaBoOBbIX (HOPM HOPMbI aAMUHU-
CTPaTMBHOrO npaBa YCTaHaBMMBATLCA, CyLEeCTBOBAaTb, M3MEHSATLCA U Mpekpa-
LATbCs HEe MOryT.

MpaBoBble HOPMbI HYXAAlTCS:

* B CBOEM BHELUHEM BbIpaXeHuu 1 3akpenneHum (ogopmneHun);
* B NPeAMETHOW U nepapxuyeckoi cuctemaTmsauumn n CTpyKTypusaumu;
* B NpugaHuy UM rocyaapcTsoM ouLManbHOro xapakrepa u pUaNYEeCcKon CUnbl.

PelleHnio aTux 3agay CnyxuT CyLeCTBOBAaHME WHCTUTYyTa WCTOYHUKOB aj-
MUHUCTPATUBHOIO npasa, TPaAWLMOHHO onpedensemMbiX B aaMWUHUCTPaTUBHO-
NpaBOBOW HayKe KakK BHeLHWe OopMbl BblpaxXeHUs aaAMUHUCTPATUBHO-NPaBOBbIX
Hopm'.

BonblWMHCTBO aBTOPOB MPSIMO YKa3blBalOT Ha TO, YTO ANS NpUAAHUA Npasuny
noBefeHnsl xapaktepa npaBoBOVi HOPMbl HE06X0AMMO, YTOBbLI OHO GbINO BbIpaxe-
HO B onpefeneHHblX opmax (MCTOYHMKAX) aAMUHUCTPATUBHOrO npasa. VHbIMU
crnoBamu - AnNa IOPUANYECKNX HOPM HeobXoauMa MX BHELWHSs dopMa Bblpaxe-

1 ABMUHUCTpaTMBHOE npaBo: y4ebHuk / noa ped. J1.J1.Monosa. - M.: FOpucr, 2002. C. 76.
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HMA2. BHe dopMbl (MCTOYHMKA) NpaBa NpaBoBasi HOPMa CyLLEeCTBOBaTb HE MOXET,
a npaBuIo NOBELEHWUs, HE 3aKMioYeHHoe B (hOpMy MpaBa, He SBASIETCS NPaBOBOM
HOPMOWA.

MocpeacTBom cBoux OpM NpaBO 3apoXAAeTcsl, CyLlecTByeT, pa3BMBaeTCs
N coBeplUeHCTBYyeTCA. Yepe3 CBOM WUCTOYHMKM NpPaBO [OBOAUTCS A0 CBEAEHUS
Ka)Kgoro y4YacTHMKa KOHKPETHbIX MPaBOOTHOLLEHWIA, MPUMEHSIETCS U peanuayeTcs
VMU B NOBCEAHEBHON OPUAMYECKON MnpakTuke. M3 ncToyHukoB npasa YepnaeTcst
oblwas nHhopmauusa o npasunax noBeAeHUsi CyGHLEKTOB NPaBONPUMEHUTENBHOM
[esiTenbHOCTH.

Takum obpasom, no[ cbopmamu (UCTOYHUKaMV) anMUHUCTPATUBHOIO npasa
criegyeT MoHUMAaTb PerfiaMeHTUPOBaHHbIE WU MPU3HABaeMble ocy[apcTBOM
Crocobbl BHELUHErO BbIPAXEHWS, 3aKpenneHusi, CTPYKTypupoBaHusi 1 nocre-
AYIoLero  caMOCTOATEIbHOrO — CyLYeCTBOBaHUsS — aAMUHUCTPaTUBHO-NPAaBOBbIX
HOpM.

B npakTnyeckom cmbicnie OpMbl  (MCTOYHUKWM) aAMWHUCTPATUBHOIO npa-
Ba MOXHO Takke ONpeaenuTb Kak 06bEeKTUBUPOBaHHbIE KOHEYHble pesyrbTaTbl
(aKTbl) HOPMOTBOPYECKON AEATENIbHOCTU YNPaBOMOYEHHbIX FrOCYapCTBOM CybOb-
€KTOB afMWHWCTPaTUBHOIO npasa.

B 3aBMCMMOCTM OT KOHLEMNTyarnbHbIX NOAXOAOB rocyaapcTea k npaBoobpaso-
BaHWIo, (POPMbl (MCTOYHWKM) aAMMHUCTPATUBHOIO MpaBa KaXAoro KOHKPETHOro
rocygapctsa MoryT GbiTb NpeAcTaBneHbl pasnuyHbIMU BuaaMu.

Tak, B UCTOpUM MpaBa M B NPaBOBbIX CUCTEMAx COBPEMEHHbLIX FOCYyAapCTB
TPaAMLMOHHO CMOXWANCL U NPOAOMKAIOT CYLLECTBOBATh Takne BUAbl UCTOYHUKOB
(cdbopm) npaBa, Kak:

1) npaBoBoii 0bblyaii;

2) HOpMaTUBHbIA NPaBOBOWN aKT;
) HOPMaTUBHbI [OroBOp;

) obwue Hayana (NpuHLMNbI) NpaBa;
5) npaBoBoW (cyaebHbI) npeLeaeHT;

) NpaBoBble UAeW Y NPaBOBbLIE JOKTPUHbI;

) PenuruosHble HOpPMbl U JOKTPUHBIS.

lNpaBoBovi 0bbiyar, Nnoxanyh, camasi ApeBHsst hopma npasa, koTopasi No CBO-
eli cyTW nydlle Bcero oTpaxaeT reHeauc npasa. [paBoBoi obblyait kak obliee
NpaBuno MoOBEAEHUs! CKNadblBaETCsl IBOMIOLMOHHBIM MyTEM - OOBEKTUBHO W
WUCTOPUYECKM HA OCHOBE MOCTOSIHHO MOBTOPSIOLLMXCSH KOHKPETHBIX OBLLECTBEHHBIX
OTHOLWeHuiA. MpaBoBol 06bl4alk CTaHOBUTCA MCTOYHMKOM [AENCTBYHOLWEro npaea,
€CNM OH CaHKLMOHWUPOBaH rocyaapCcTBOM.

2 AoMuHUCTpaTHBHOe npaBo Poccun: kypc nekuuii / K.C.Benbckuii v Ap; nog pea. H.K0.XamaHeBoii. -
M.: TK «Ben6u», uan-so «Mpocnekt», 2008. C. 97.

3 Cm., Hanpumep: AOMUHUCTPATUMBHOE NpaBO M npoLecc: NonHbii Kypc/ KO.A. Tuxommpos. - M.: U3p-Bo
r-Ha Tuxomuposa O.A., 2001. C. 100.
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HUcrouHum 8AMUHNACTPaTUBHOIo npaBsa

HopmatuBHbIVi MpaBoBoO# akT - camasi pacnpoCTpaHeHHasi Ha cerofHs dop-
Ma No3NTMBHOro npasa. HopmaTuBHLIN NpaBOBOW akT npeAcTasnsieT cobol Takom
NUCbMEHHBIA 0ULManbHbIA [JOKYMEHT YNONHOMOYEHHOr0 rOCyapCTBOM CyOb-
eKTa npaBa, KOTOpbI/ MPUHAT B pPernameHTUPOBaHHbIX FOCYAapCTBOM MOPSAKE U
dopme, coaepxunT B cebe rocyaapcTBeHHoe BoNnensbsiBneHne, obnagaet opuam-
YecKoi CUMoN W Mpu3BaH MOCPEACTBOM MNPAaBOBbIX HOPM PerynupoBaTb ykasaH-
Hble B HEM OGLLECTBEHHbIE OTHOLUEHMS.

HopmaTtuBHbIVi 4OroBOp Kak UCTOYHMK MpaBa npeactaBnseT coboil caHKumo-
HWPOBAHHbIA rOCYAapCTBOM COBMECTHbIV aKT COrnMacoBaHHOrO BOMEU3bABIIEHUS
OBYyX 1 Gornee cy6bekToB npaBa Mo BOMPOCaM YperynupoBaHus UMW CBOUX COB-
CTBEHHbIX OTHOLUEHWUI M OTHOLLEHWI NOABNACTHLIX UM CYyObEKTOB.

O6iyne Havana (MpuHUWMbl) npaBa Takxe Npu3BaHbl CNOCO6GCTBOBATb MpaBo-
o6pa3oBaHuio, NMOCKONbKY B MpoLecce HOPMOTBOPYECTBA B HOPMAaTUBHbIX MPaBo-
BbIX aKTax M3HayanbHO HEBO3MOXHO Y4YeCTb BCe MHOroobpasve obLeCTBEHHbIX
OTHoWeHwui. Obwume Havana (NPUHLMMbLI) NpaBa hOpMYNUPYHOTCS B OCHOBHbIX UC-
TOYHMKax MpaBa U MMEIOT KOHKPETHYIO NpaKTUYeckyto HanpaBneHHocTb. Kak cnpa-
BeNMBO OTMeYaeTCsi Mo 3TOMY MOBOAY B OPUANYECKO NuTepaType, «BO-NePBbIX,
OHW (OCHOBHbIE NMPUHLUMNLI NpaBa) obs3aTenbHO yYUTbIBAKOTCA Npu paspaboTke
HOBBIX UM U3MEHEHWUM CTapblX 3aKOHOAATEMNbHbIX aKTOB; BO-BTOPbIX, UMEHHO Ha
HUX HY>XHO OPUEHTMPOBATLCS, €CMN OKaXeTCsl, YTO KakoW-nmbo CrnopHbIi cryyai
He nopnagaeTt noA AeUCTBME CYLLEeCTBYOLWMUX U NMPUMEHSIEMbIX HOPM (aHanorus
npaBa); B-TPeTbMX, OCHOBHbIE Hayana yunTblBalOTCSl MpY TONKOBaHWU, T.€. BbisiC-
HEHWUW NOANUHHOIO COAEepXXaHWs HOpPMbl nNpaea NMbo Aorosopax4.

lNpaBoBovi npeyeneHT npeacTaBnseT coboW pelleHne No KOHKPeTHOMY Aeny,
KOTOPOMY roCyAapcTBo npuaaeTt cuny obuieobssatensHoOro B nocneayowmx cno-
pax5. Camoi pacnpoCTpaHeHHOW pa3HOBMAHOCTbLIO MPaBOBOrO MNpeuedeHTa siB-
nseTcs cyAebHbIi npeyedeHT - pelleHne cyaa Mo KOHKPETHOMY Aeny, KoTopoe
CaHKLMOHUpYeTCsa rocyfapcTBOM B kavecTBe o6Lieo653aTenbHOro Ans npumeHe-
HWUA Npu paspelleHun B GyayLem aHanornyHbIX Cnopos.

[ipyroii pasHOBMAHOCTLIO NPaBOBOrO NpeLeaeHTa, He NOMyyYMBLUEN LUMPOKO-
ro pacnpocTpaHeHusi, UCCnefoBaHWs U NPU3HaHUS B NpaBe, MOXHO Has3BaTb aj-
MUHUCTPATUBHBIN NPELEeaEeHT, KOTOpbli B OTnMuMe oT cyaebGHoro npuHumaetcs
aAMUHUCTPATUBHLIM KBa3ncyaebHbIM OpraHoM rocyjapctsa B BUAE peLUeHus no
KOHKPETHOMY Cropy, PacCMOTPEHHOMY W paspelleHHOMY B agMWHUCTPaTUBHOM
nopsiake.

Ha npakTuke opraHbl rocyfapCTBEHHOro ynpaBneHUs 3a4acTylo He yTpyxaa-
10T cebs camoCToSATeNbHbIM AeTanbHbiM WUCCneAoBaHMEM aAMWHUCTPATUBHbIX
Aen nNpy Hanuyuu pelleHns BblLLECTOsLWEero opraHa no aHanoruyHomy geny. Mc-

4 [paxpaHckuin kopekc Pecnybnuku Kasaxcran (O6was yacTb). KommeHTapuii (nocTaTeiiHbli).
B 2 kH. - 3-e napanve, vncnp. u gon. / ote. pea. M.K.CyneiimeHos. - Anmatbl. 2007. KH. 1. C. 92-93.
5 O6Lwasn Teopus Npaea u rocygapcTaa: y4ebHuk / noa pea. B.B.J1asapesa. - M.: tOpuct, 1994. C. 29.
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XO[, Takmx den, Kak npasuno, npeapelleH. W xoTa rocyaapcTeo B TakoM criyyae
He ycTaHaBnvBaeT aAMWHWUCTPATUBHbIA NpeLefeHT B kayecTBe oduumanbHOro
MCTOYHMKA aAMWHUCTPATUBHOrO Npaea, MOXHO KOHCTaTMpoBaTb, YTO B AEWCTBU-
TENbHOCTW OH MOMYYUn CaMoe LLUMPOKOE pacnpoCTpaHeHue.

B KkauyecTBe caMOCTOSATENLHOIO UCTOYHWKA Npaea B psae rocyaapcTs npusHa-
10TCA 1paBoBble MAen v MpaBoBble AOKTPUHBI.

MpaBoBble naen n NpaBoBble AOKTPUHBLI KAk MCTOYHWKM NpaBa NpeacTaBfeHbl
B TeX rocyjapcrBax, rae B JOCTATOYHOW CTeNeHW pasBuUThl U MPU3HAIOTCA NpaBo-
Bas Hayka W MpaBoBasi MbICMb, KOTOPblE CYLECTBYIOT B TECHOM B3aMMOAeiCcTBIM
C lOpMOMYECKOi NPaKTUKON W MPaBOTBOPYECTBOM. YYeHble-lOpUCTbl OTCreXuBa-
10T pa3BUTUE IOPUONYECKON NPAKTUKX, KOMMEHTUPYIOT HOPMbI NpaBa U cyaebHyo
npakTuKy, BbipabaTbiBalOT HOBblE NpaBOBble MAeWU, POPMYNUPYIOT U BHOCAT 3a-
KOHOAATeNo M YNOMHOMOYEHHbIM Ha HOPMOTBOPYECTBO FOCYAapCTBEHHLIM Op-
raHaMm npeasiokeHUs Mo COBEPLUEHCTBOBAHWIO HOPMATMBHbLIX MPaBOBbIX AKTOB
rocygapctea. Bnocneactsuu, B cryyae npuHATUA (CaHKUMOHMPOBAHMUS) TakKux
naen n JOKTPUH rocyAapcTBOM, OHM obnekatoTcsi B hopMy NPaBoBbIX KOHLeNUui,
cTpaTernyeckux nnaHoB pasBUTUSA 3akoHoAaTeNbCTBa M KOHKPETHOro nnaHa 3a-
KOHOMPOEKTHbIX paboT.

PenurnosHbie HOpMbl M [OKTPUHbI B KavecTBe OMULManbHOrO MCTOYHMKA
npaBa CyLLeCTBYIOT B CTpaHax, rAe rocy4apCTBeHHble WHCTUTYTbl TECHO CBs3a-
Hbl C LIepKOBbIO (PENUrMo3HbIMU 06bEAMHEHVSMU), @ NPaBO - C FOCMOACTBYOLLEN
penurueli. B Takux rocyaapcteax, kak npasuno, rnaea rocyaapctsa (nNpaBuTenb-
CTBa) ABNSETCA OQHOBPEMEHHO AyXOBHbIM NMAEPOM Hauuu (Hapopa), rmaBow ro-
cyaapcTBeHHOW Lepkeu (kak, Hanpumep, B CoeanHeHHom KoponescTBe Benuko-
6putaHnm n CesepHoii Mpnanauu, Koponesctse Hopserus).

Ho He Bceraga coBMmelLeHVe BbICLLIEro NocTa B rocyAapcTBe C BbICLUMM [yXOB-
HbIM CaHOM O3Ha4aeT Npu3HaHWe PenuUrno3HbIX HOPM M AOKTPUH B KavecTBe Wuc-
TOYHMKOB NpaBa Takoro rocyaapcTea. [ipyrumu cnoamu, obbeanHeHne rocygap-
CTBa M LepKeM camo Mo cebe elle He BAeYET MPU3HAHWS PENUMMO3HBLIX NpaBun
B KayecTBe WCTOYHMKA MpaBa. Ha npusHaHMe penurmosHbiX HOPM WCTOYHUKOM
npaBa BAusAIOT hopma npasneHns, opma rocygapCTBEHHOIO YCTPOMCTBa U no-
TNIMTUYECKNIA PEeXuUM B rocyaapcTees.

Hopmbl npaBa B NofoGHbIX rocyAapcTBax BbIPaXaloTCs U CyLIECTBYIOT Kak B
CBALLLEHHOMUCAHUAX, BOXECTBEHHBIX OTKPOBEHUSIX, KOMMEHTapUAX K HUM, Tak 1 B
crneyuuarbHbIX 3aKOHaX rocyAapcTBa O PenUrMo3HbIX OPraHn3aLmsax u ux gestenb-
HOCTU. B MCTOYHMKax npaea, KOTOpble, CHMTAETCS, MMEelT 6oXeCTBEHHOe npounc-
XOX[AeHne, pernameHTUpytoTcst BCe cdepbl XM3HK rocygapctea u obujectsa - oT
rocyjapCTBEHHOr0 M aAMWHUCTPATUMBHOIO YCTPOMCTBA A0 CEMEeHO-6bITOBbLIX OT-
HOLLEHWI rpaxaaH (noaaaHHbIX) 3TOro rocyaapcrea.

6 Moponpuropa P.A. I'ocyuapcnao 1 PenuUrnosHble opraHn3aLnmn (aaAM1MHUCTPaTUBHO-NPaBOBbIE BOMPO-
cbl). -Anmatbl: Apkaum, 2002. C. 129.
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Uctounmim aaMUHNCTPaTUBHOro npasa

Hanpumep, «mycynbmaHckoe NpaBoO - 3TO CUCTEMA HOPM, BbIPaXEHHbIX B
penurnosHolit popMe U OCHOBaHHbLIX Ha MYCYNbMaHCKOW penuruu - ucname. B
ucrname rocrnofcTByeT KOHLEnNuusi TeokpaTuyeckoro obliecTBa, B KOTOPOM rocy-
0apCTBO BLINOMHSAET pofib CAyXuTensa penurun. MycynbMaHCKOe NpaBo UMeET Ye-
Tbipe uctoyHuka: 1) KopaH - cBsiLleHHas kHWUra ucnama; 2) CyHHy, unv Tpaguuum,
CBsi3aHHble ¢ npopokom Bora; 3) maxmy, unu eguHoe cornawieHne MycyrbmaH-
ckoro obuiecTtBa; 4) kuhac, unu cyxxgeHme no aHanorumn»’. «OgHaKo YTo kacaeTcs
ny6nmM4yHo-NpaBoBOro perynMpoBaHust 4eSTENbHOCTU PasnNUYHbIX OpraHn3auui, To
ponb Penurmo3HblX HOPM 34eCb He3HaYMTErNbHa, - MULIET Ka3axXxCTaHCKUIA yYeHblii-
agmuHucTpaTmeucT P.A.Mogonpuropa, - U Npexae BCero noTomy, Y4To MycynbMaH-
CcKoe MpaBo - 3TO YacTHOE MpaBo, MaBHbIM OOBLEKTOM ANs KOTOPOro SIBASKOTCSH
ceMbsi U nMYHoCTLE. U3 Becex cTpod KopaHa «KOHCTUTYLMOHHbIE CTPOdbI» camble
mManoyucrieHHble. Hopmbl rocyfapcTBeHHOro, agMUHUCTPATUBHOIO, (PUHAHCOBOTO
npaea, paspabaTbiBaBlIMecs haknMxamu, BbICTynanu BTOPOCTEMNEHHbIM 3feMEH-
TOM MyCyrnbMaHcKoro npasax»®. B 3Tol CBSiI3W MHOrMe MycynbMaHCKWEe rocyaap-
CTBa BbIHYXAEHbl 6bINM BOCMONHWUTEL 3TOT NPOGEN CUCTEMOW NO3UTMBHOrO Npasa.

KasaxctaH, ytBepxaas cebs B n. 1 cr. 1 KoHcTtutyuyum ot 30 aBrycta 1995
roga /JAemMoKpaTu4ecKkuM, CBETCKUM, [PaBoOBbIM U COUMANbHBIM rOCYyAapCTBOM,
B KayecTBe BWAOB WCTOYHWMKOB AelcTBylollero npasa B n. 1 cT. 4 KoHCTUTyuun
npusHaeT W YTBEPXOAeT HOPMATUBHbIE MPaBOBble aKkTbl U MEXAYHaPOAHbIe
(HopmaTtuBHble) fgorosopsl. Npu 3TOM B rpaxpaHckom npase Pecny6nuku Kasax-
CTaH B kKayeCTBe MCTOYHMKOB [EMCTBYIOLLEro npasa NpU3HaKTCA U onpeaensoTcs
npasosbie 0bbiban (n. 4 c1. 3 paxpaHckoro kogekca PK) n obwyme Havyana (npuH-
Yunbi) rpaxaaHckoro npaea - aHanorust npaea (n. 2 ct. 5 MK PK). MpumexnTensHo
K aAMUHUCTpPaTUBHOMY MpaBy BOMPOC MNPU3HaHWs B KayecTBE WCTOYHMKA MpaBa
npaBoBOro o6blyasi He MONy4Yun OOMKHOr0 M3yYeHUs U 3aKpenneHus B npase W
SIBNAAETCS HAa CEroAHsl AUCKYCCUOHHBIM.

CynebHasa npaktuka B Pecnybnuke KasaxctaH B o6o6uieHHOM Buae npep-
CTaBneHa HOpMaTUBHbIMW NocTaHoBneHusimu BepxosHoro Cypma PK, koTopble
Takke NPU3HaIOTCA MCTOYHMKaMKU [AeNCTBYIOLWEro aAgMUHUCTPaTUBHOMO npasa
Pecnybnukn Kasaxctan'0. o cBoei popme HopmaTuBHbIE NOCTaHOBNEHUs Bep-

7 O6LWwas Teopus npasa 1 rocyaapcrea: yyebHuk. C. 229.

8 Mopgonpuropa P.A. Ykas. co4. C. 139.

9 Nasua P., Xoddpe-CnnHoan K. OCHOBHble NpaBoOBble CUCTEMbI COBPEMEHHOCTU / nmep. ¢ dp.
B.A.TymaHoBa. - M.: MexayHapoaHble oTHoweHus, 1999. C. 134; Wcnam: 3Huwmkn. cnoeapb. - M.: Ha-
yka, 1991. C. 257.

10 Hanpumep, HopmaTtueHoe noctaHoBnenne BepxosHoro Cyga Pecny6nukn Kasaxcran «O npume-
HEHWU cyJamu 3akoHopaTenbcTBa 06 ocnapuBaHWM pelleHuid u aeicteuii (unu 6e3aeincTens) opraHoB
rocy/lapCTBEHHOW BNAacTW, MECTHOrO0 CamoynpaBreHus, OBLECTBEHHbIX O06beAVHEHUN, opraHu3auuii,
AOMKHOCTHBIX MUL, U rocyAapcTBeHHbIX cnyxatmx» Ne10 ot 19 pekabps 2003 r.; HopmaTuBHoe nocrta-
HoBneHne BepxosHoro Cyna Pecnybnuku KasaxctaH «O HekoTOpbIX BOMpPOcax NpUMeHeHWUst cyaamu 3a-
KoHofaTenbcTBa 06 aAMUHUCTPATUBHbLIX NpaBoHapyLleHusx» Ne18 ot 26 Hosbps 2004 r.; HopmaTusHoe
nocraHoBnexne BepxosHoro Cyaa Pecny6nuku KasaxctaH «O cyaebHol npakTike NpuMeHEeHWUst 3aKoHO-
patenbcTBa 06 agMuHucTpaTuBHOM Haasope» Ne3 ot 20 uioHs 2005 r.
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xoBHoro Cypa PK npepctaBnsitoT coboit pa3HOBMOHOCTb HOPMaTUBHBIX MpaBo-
BbIX aKTOB.

B ykasaHHbIX HOpMaTMBHbIX MocTaHoBneHusix BepxosHoro Cyaa Pecny6nuku
KasaxctaH npowu3Bogutcs msyveHne n ob6obuieHne cyaebHon npakTuku no oT-
AenbHbIM KaTeropusm Aen unu oTpacnam 3akoHopartenbctsa. [MpuHATbIe npaso-
Bble HOPMbI NMPU3BaHbl Ha OCHOBE KOHCTUTYLMK 1 3akoHOB Pecny6nuku KasaxcraH
yperynuposaTb CMOPHbIE OTHOLLIEHUS, BOCMOMHWUTL Npobenbl NpaBoBOro perynu-
pOBaHUsi, YCTPaHUTb HEACHOCTU U NPOTMBOPEYMS B APYrMX UCTOYHUKAX AeRCTBYIO-
wero npaea. K yicny MCTOYHMKOB nMpaBa, BKMOYas agMUHUCTpaTMBHOE Npaso, B
Pecnybnuke KasaxctaH OTHOCATCSA Takke HOpMaTUBHbIE NOCTaHOBNeHUs KoHcTu-
TyunoHHoro Coseta'l.

OTaenbHble cyaebHble akTbl NO KOHKPETHbIM AenaM Mexay CropswuMu cTo-
poHamu B Pecnybnuke KasaxctaH He siBNsitoTCsi obsisaTenbHbIMU ANs ApYryx
YYaCTHUKOB aAMWHUCTPATUBHBIX NMPABOOTHOLLIEHWI NO aHanorMyHelM Aenam u He
NpU3HalTCs rocyfapcTBOM B KavecTBe UCTOYHUKOB AEWCTBYIOLLEro npasa. Takum
obpasom, KazaxctaHy kak CBETCKOMY rocyapCTBy C KOHTUHEHTaNIbHOW CUCTEMOM
npaBa He NPUCYLLM B Ka4eCcTBe UCTOYHMKOB Npasa cyaebHbIN npeueneHT u penu-
rMO3HblE HOPMbI U JOKTPUHBI.

Bce uctouHmkn agMmuHucTpaTtuBHoro npasa Pecnybnvkun KasaxctaH npuHuma-
I0TCA rOCyAapCTBOM W CYLLIECTBYIOT TONbKO B NMCbMeEHHOW dhopme. [ina KasaxcraHa
HexapaKTepHO CyLLeCcTBOBaHME HeMmMcaHblX UCTOYHWKOB NpaBa, kak 1o B psae cry-
YaeB MMeeT MeCTO B roCyAapCTBax aHrno-CakCOHCKOM CUCTEMbI npasa (Hanpumep,
HenucaHasi KOHCTUTYLMS U HenucaHble KOHCTUTYLMOHHbIE 06blvan (KOHBEHLMM)
CoepnmnHerHoro KoponesctBa Benukobputanum n CeepHon Vipnangum)'2.

MucbmeHHas opMa UCTOYHMKOB aAMUHUCTPATUBHOMO NpaBa Kak Henb3s nyyd-
e CRY>XWUT LEenu BHELIHEro BblPaXKeHWs U CTPYKTYPUPOBAHUS MPaBOBbIX HOPM U
Aenaet ux 4OCTYNHbIMU ANSi O4HOBPEMEHHOMO, PaBHOIO, OAHO3HAYHOIO U €ANHOO-
6pasHoro BOCNpUATUA, NMOHUMAHNUA U peanu3auun Bcemu cybbektamu npasa.

OCHOBHbBIMW NMUCbMEHHBIMW  UCTOYHUKamMK (dbopmamun) agMUHUCTPaTUBHOIO
npaea Pecnybnukn KasaxcTaH siBNATCA HOPMaTWUBHbIE NPABOBbLIE aKThl.

B KasaxctaHe Bonpocam pernameHTauuMu MOHATUS, BUAOB, Mopsiaka paspa-
GOTKM ¥ NpeAcTaBNeHUs, NPUHATUSA, perucTpauuv, BBEAEHUS B AEWCTBUE, U3Me-
HEeHVs, JOMOMHEHWUs, NpeKpalleHUs WNu NPUOCTaHOBNEHWUA AeNcTBusA, onybnu-
KOBaHUWS, TONMKOBaHWS U peanusauuy HOPMaTMBHBLIX MPaBOBbIX aKTOB MOCBSLLEH
crneumanbHblii 3akoH Pecnybnuku Kasaxctan ot 24 mapta 1998 r. «O HopmaTtuB-
HbIX NMPAaBOBbIX aKTax».

11 Hanpumep, HopmatneHoe noctaHoBnenne KoHctutyumoHHoro Coseta Pecny6nvku KasaxctaH «O6
ocuumansHOM TonkoBaHum ctatbk 54, noanyHktoB 1) u 3) nyHkta 3 ctathu 61, a Takke psiga Apyrux
HopM KoHcTutyumm Pecny6nnkv KasaxcraH no Bonpocam opraHv3auum rocyAapCTBEHHOTO yrpaBneHus»
Ne8 ot 15 okTsi6psi 2008 r.

12 AQMUHUCTPaTMBHOE NpaBo 3apybexHbix cTpaH: y4ebHuk/ noa pea. A.H.KoabipuHa n M.A.LLTaHnHoi.
-M.: Cnapk, 2003. C. 331.
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HUctounnim aAMUHNCTPATUBHOro npasa

B ykasaHHOM 3akoHe B n/n. 11) cT. 1 HopmaTuBHbIVG NpPaBoBOV akT onpepe-

nseTcsa Kak MMCbMEHHbIN oduLmnanbHbIi JOKYMEHT YCTaHOBNEHHON (GopMbl, Npu-
HATBIN Ha pedepeHayme nUMBo YNONMHOMOYEHHBLIM OPraHoM WUAWM AOSNMKHOCTHBLIM
nULOM rocyaapcTBa, yCTaHaBNUBaIOLWMIA NPaBOBble HOPMbl, WU3MEHSIOLMA, npe-
KpaLlaoLWwun unv npuocTaHaBnMBaLWnin X AericTBue.

HOpMaTMBHbIe npaBoOBbl€ aKThbl B KasaxcTtaHe 0ensaTcst Ha OCHOBHbIE U npowuns-

BOAHbIE.

K ocHOBHOMY BMAy HOPMaTMBHbLIX NPaBOBbLIX aKTOB OTHOCATCA:

KOHCTUTYUMS, KOHCTUTYLIMOHHBbIE 3aKOHbI, KOAEKCbI, 3aKOHbI;

ykasbl [Mpe3ngeHTta Pecnybnukn KasaxctaH, nmetowime cumny KOHCTUTYLMOHHOrO
3akoHa; ykasbl [Mpe3ngeHTa Pecnybnukun KasaxctaH, umerowne cuny 3akoHa;
MHble HOpMaTUBHble NpaBoBble ykasbl [pe3ngeHTa Pecnybnuku Kasaxcrah;
HopMaTuBHbIE NnocTaHoBneHns MNapnameHta Pecny6nukn KasaxctaH u ero na-
nar;

HOopMaTuBHbIe noctaHoBneHus lMpasutensctea Pecnybnuku Kasaxcrah;
HopMmaTuBHble noctaHoBneHnus KoHctuTtyumnoHHoro Coseta, BepxosHoro Cyga
Pecnybnukn KasaxctaH n LleHTpanbHon usbupatenbHoit komuccum Pecnybnu-
kn KasaxcrtaH;

HOpMaTWBHbIE NPaBOBblE NpUKa3bl MUHUCTPOB Pecnybnukn KasaxctaH u UHbIX
pykoBoAuUTENen LeHTpanbHbIX rocyaapCTBEHHbLIX OpPraHoB;

HOpMaTMBHbIE MpPaBOBble MOCTAHOBMEHUS LEHTPanbHbIX FOCYAAPCTBEHHbIX
OpraHos;

HOpMaTWBHbIE NPaBOBblE PELUEHNs MacnuxaToB, HOPMaTWBHbIE NPaBOBbIE MO-
CTaHOBMEHNS akKMMaToB, HOPMAaTUBHbIE NPaBOBblE PELUEHNs akMMOB.

K npovnssogHOMY BMAY HOPMaTUBHBLIX NPAaBOBbIX aKTOB OTHOCATCS:
pernameHT - HOPMaTUBHbLIN MPaBOBOW aKT, PEerynupyroLwwuin BHYTPEHHUA no-
PSAOK AEATENbHOCTM Kakoro-nmbo rocyaapCTBEHHOro opraHa u ero CTpyKTyp-
HbIX NoAapasfaeneHuii;

TEXHWYECKUI perniameHT - HOPMaTWBHbIA NPaBOBOW aKT, yCTaHaBMUBALWNA
obsasatenbHble TpeboBaHUS K NPOAYKUMM U (MNK) Npoueccam UX XU3HEHHOro
uukna, paspabaTtbiBaemblil U NPUMEHSEMbIVi B COOTBETCTBUM C 3aKOHOAATENb-
ctBoM Pecny6nuku KasaxctaH 0 TEXHUYECKOM pEerynmpoBaHunu;

CTaHAapT oOKasaHusi rocyfapCTBEHHOVW yCryrM - HOPMAaTMBHBIA NpaBoBOM
aKT, ycTaHaBNMBaILWMIA HOPMATUBHbIE 3HAYEHUS MoKasaTeneln KonMyecTsa, Ka-
YecTBa W AOCTYMHOCTU rocyfapCTBEHHON yCryru, NOpPSAOK B3aMMOAEWCTBUSA C
POUNYECKUMI U IOPUANYECKUMU NULLAMU U UHBbIE HOPMbI, o6sa3aTenbHble Ans
BbINONHEHUs1, obecneymBatoLLme NPaBo MUNYECKUX U IOPUANYECKUX UL, HA MO-
nyyYeHune rocyfapCTBEHHbIX YCNYr YCTaHOBNEHHOrO KONMMYECTBa U KavecTsa;

4) rosrioXxeHue - HOpMaTMBHbIVI ﬂpaBOBOI7I akKT, onpe,u,enmou.wm cTatyc U MNOJHo-

MOUMS KaKoro-nnbo rocyapCTBEHHOrO OpraHa UM ero CTPYKTYpHOro noapas-
faenenus;

87



masa 5

5) npaBuna - HOpMaTUBHBIA NPaBOBOW aKT, onNpeAensoLWnii NOPSAOK opraHu3a-
LN 1 OCYLLECTBNEHNA KaKoro-nmbo Bnaa AeATENbHOCTH;

6) MHCTPYKYMs1 - HOPMATUBHbLIA MPaBOBOW akT, AeTanusupylwWwuii NpuMeHeHue
3aKkoHopaTenbCcTBa B Kako-nnbo cdepe o6LLECTBEHHbLIX OTHOLLEHWIA.
3akoHamn Pecny6nuku KasaxctaH mMoryT 6biTb NpeaycMoTpeHbl UHble dhopMbl

HOPMaTMBHbIX NPABOBbLIX aKTOB MPOW3BOAHOMO BUAA.

Bce 13 ykasaHHbIX akToB B 6onblUel UM MeHbLUEN CTeNeHn coaepxat HOpPMbI
aAMWHUCTPATUBHOMO MnpaBa. B HEKOTOpbIX M3 HUX aAMUHUCTPATUBHO-NPaBOBbIE
HopMbl AomuHupytoT (Kogekc 06 aaMUHMCTPaTMBHBLIX MNpaBOHapyLIeHUsX); B
OPYrUX Hapsay ¢ agMUHUCTPaTMBHBIMU COAEPXAaTCH U HOpPMbI ApYrux oTpacnein
npaBa (3akoH «O rocygapcTBeHHOlW cnyxbe»); TpeTb B OCHOBHOM SIBMSIOT-
CSl UICTOYHMKaMK ApYrux oTpacneil npas, HO TEM He MEHee BKIYalT B cebs n
aAMUHUCTPATUBHO-NPaBOBblE HOPMbI ("paXxaaHCKWIn KOOEKC).

§ 2. O6wue Havyana (NpUHLUNLI)
afMUHMCTpaTUBHOro npaBa U cygebHble aKThl

Oﬁu.wle Havana (NPUHUMMbI) aAMWHUCTPATMBHOrO MNpaBa Kak WCTOYHUK
(chopma) agMUHUCTPATMBHOIO MNpaBa OO HAaCTOSILLEro BPeMeHu He npu-
Brnekanu k cebe [OCTaTOMHOrO BHMMaHWS CO CTOPOHbI OTEYECTBEHHbBIX YYEHbIX-
aAMWHUCTPaTUBUCTOB U BCReACTBME STOr0 He MOMyyYusiv CBOEro [OIMKHOro
N3YYEHUs1 1 OCBELLIEHUS B Ka3axCTaHCKOW U POCCUIACKON nuTepaTtype no agMUHU-
cTpaTMBHOMY npaBy’s.

OT4yacTu Takoe MONIOKEHUe MOXHO OBBSICHUTb TEM, YTO aAMUHUCTPaATUBHOE
npaBo TPaAMLIMOHHO CYMTAETCS OfHOW M3 CaMbIX KOHCEpBaTUBHLIX OTpacrneit ny-
6rnMyHoro npaea, rae cTporasi perfnameHTauust BCeX agMUMHUCTPaTUBHbBIX MPaBoOT-
HOLUEHWIA BbIABUraeT Ha NepBoe MeCTO B Ka4yecTBe OCHOBHOMO M [MaBHOTO WUCTOY-
HMKa agMUHUCTPATUBHOIO NpaBa HOPMaTMBHbIA NPABOBON akT.

B Takux ycnosusax npusHaHue obLimMx NPUHLMNOB UCTOYHMKOM (dopmoit) aa-
MWHUCTPATUBHOTO MpaBa W Kakas-nubo aHanorusi aaMuHUCTPaTUBHOMO rnpasa
- yperynupoBaHue O6LLEeCTBEHHbIX OTHOLUEHUA B OTCYTCTBUE agMUHUCTPaTUBHO-
NpaBOBbIX HOPM UCXOAS M3 OBLLUMX Havan (MPUHLWNOB) aAMUHUCTPATUBHOMO npa-
Ba - HE TONbKO HE MPUBETCTBYIOTCH, HO U MOFYT ObITb pacLeHeHbl B kayecTBe
aAMWHUCTPATUBHOIO Mpov3Bona.

BmecTe ¢ Tem Henb3s HepooOLeHMBATb METOAONMOTMYECKY0 U KOHLENTyanbHo-
CMbICIOBYIO pofib 06LMX HaYan (MPUHLMMIOB) aAMUHUCTPATUMBHOIO Mnpasa.

13 Cm., Hanpumep: Tuxomupos tO.A. Yka3. cou.; AODMUHUCTPATUBHOE MpaBo: y4eBHUK / noa peaak-
uvei J1.J1.MonoBsa; AaomuHucTpatueHoe npaso Poccuu: kypc nekuwii / K.C.Benbckuidi n ap; nog pea.
H.}0.XamaHeBoii; Baxpax [1.H., PoccuHckuii B.B., Ctapunos HO.H. AomuHucTpaTuBHoe npaso: y4ebHnK
AnNs By30B. 2-e u3A., u3M. u gon. - M.: Hopma, 2005; AgmuHuctpatusHoe npaso Pecny6nukm Kasax-
cTaH. YacTtb obuwas: y4ebHuk / noa pea. A.A.TapaHoBa - AnmaTbl: XKeTi XKaprbl, 1996.
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UcTouHmin  agMUHMCTPAaTMBHOrO  rfpasa

B nto6om cryyae npu NOArOTOBKE U MPUHSAITAN HOBbIX HOPMATMBHbBIX NMPaBOBbIX ak-
TOB, @ Takke U3MEHEHWUU U AOMONHEHUN AeiCTBYIOLLMX CyObeKTbl HOPMOTBOPYECKOM
[esTeNIbHOCTM JOMKHbI YYUTbIBaTh 06LUME NPUHLMMBI aAMUHUCTPATUBHOMO Npaea.

Bce cyujecTBytoume agMMHUCTPATUBHO-NPABOBbIE HOPMbI HE MOTYT B CBOEM
cofepXaHun NpOTMBOPEYUTb OCHOBOMOMarawwWwmyM U pPyKOBOASLWMM WMAEAM af-
MWHUCTPaTMBHOIO NpaBsa, AOJIKHbl CTPOro COOTBETCTBOBATb MM, pa3BuBaTb UX U
packpblBaTb WX CMbICA U COAEpXKaHWe NMPUMEHUTENIbHO KO BCEM perynmpyembiM
06LLEeCTBEHHbIM OTHOLIEHNAM 63 UCKMIOYEHUS.

Kpome Toro, BRmOCneAcTBMM NpW peanu3auyuu CyLLeCTBYHOLWMUX aAMUHUCT-
paTUBHO-NPABOBbLIX HOPM CyObeKTamu npaBa 3TM HOPMbI AOMKHbLI NOABEpraTbcs
eAMHO06Pa3HOMY NMOHUMaHUKO U TONKOBaHWIO B CTPOrOM COOTBETCTBUM CO CMbIC-
nom obwux Havan (NPUHLMNOB) aAMUHUCTPATUBHOIO npasa.

B npoTuBHOM crniyyae kakumu 6bl NOMHLIMU, SCHBIMU U OAHO3HAYHLIMU HU GbInn
BCE aAMWHUCTPATUBHO-MPABOBbLIE HOPMbI, B KaXA0W KOHKPETHOW CUTyaL M B OTCYT-
CTBME NPUHLMMNOB aAMUHUCTPATMBHOIO NpaBa OHW BCe paBHO GyayT BOCNPUHUMATL-
CA W peanu3oBbIBAaTbCA B COOTBETCTBMU C JINYHLIM YCMOTPEHMEM U MOHUMAaHUEM
Kaxpgoro cybbekta npaea, a He B COOTBETCTBMU C OBLLMMU PYKOBOASLLMMU U OCHO-
BOMonarawLwymMm naessMm agMMHUCTPaTUBHOIO NpaBsa, ero LensMu 1 3agadamu.

[MoaToMy Takue OCHOBHble Hayana (NMPUHLMMbLI) agMWHUCTPATMBHOrO Npaga,
KaK BEPXOBEHCTBO 3aKOHa, UCKNIOYUTENbHAs KOMNETEHUUs 3aKOHa, MpUHLMUN Co-
pasMepHOCTV ¥ NPaBOBOW ONPeAENEHHOCTU U Ap., AOIMKHbI 00653aTENbHO YYNUTbI-
BaTbCsl, NPU3HABATLCH Y NMPUMEHSATLCS B Ka4eCTBE CaMOCTOSTENbHbIX CTOYHMKOB
(cbopM) agMUHUCTPaATUBHOrO Npaea, kak MUHUMYM, B NPaBOTBOPYECKOW U NpaBo-
peanu3alnoHHOW AeATeNbHOCTU CYGBbEKTOB aAMUHUCTPATUBHOrO npasa npu Ton-
KOBaHUU UMW agMWHUCTPaATUBHO-NPABOBLIX HOPM.

B agmuHuctpatuHom npase Pecnybnuku Kasaxctan oTaenbHble obwime Ha-
Yana (MPUHLMNbLI) NOMYyYMNM CBOE BblpaXeHWe W 3akpenneHue B koauduumpo-
BaHHOM akTe 06 aAMWHUCTPaTMBHbLIX NpaBoHapylleHusix - Kogekce Pecnybnuku
KasaxctaH 06 agMuHucTpaTuBHbIX NpaBoHapyweHusax (KoAll), a Takke B 3akoHe
Pecnybnukn KasaxctaH ot 27 Hosibpsa 2000 r. «O6 agmMuHUCTpaTUBHBIX NpoLe-
aypax». Tak, npakTuyeckoe 3HayeHvWe NPUHLMNOB 3akoHodaTenbcTBa 06 agmu-
HUCTPaTUBHBLIX NpaBOHapyLUEHUsX, cornacHo ct. 8 KoAll, cocTouT B TOM, 4YTO UX
HapylleHWe B 3aBMCMMOCTM OT €ro xapakTepa W CyLleCTBEHHOCTW BrneyveT npu-
3HaHWe COCTOSIBLLErocsi Mpou3BOACTBaA MO Aeny HeAeWCTBUTENbHbIM, OTMEHY Bbi-
HECEHHbIX B XOA4Ee TaKoro MpOW3BOACTBA peLUueHuii NMMbo npusHaHue cobpaHHbIX
npy 9TOM MaTepuanos, He VMEILMNX CUIbl AoKa3aTenbCTB.

OavH 13 npoGriemMHbIX BOMPOCOB B cepe WMCTOUHWMKOB afMUHUCTPATUBHOMO
npaBa CBsi3aH C NPaBOBOW NPUPOLOI CyaeGHbIX akTOB, BbIHOCUMbIX MpW ocnapu-
BaHUM HOPMAaTMBHbIX NMPABOBbIX aKTOB rOCYAapCTBEHHbIX OPraHoB.

Mocne npoBosrnawexna B KoHcTutyumm Pecnybnukm KasaxctaH npuHuuna
pasaeneHusi BnacTei, NpuaaHus cyaam cratyca caMoCTosiTeNbHOW BETBU rocydap-
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CTBEHHOW BRacT W HageneHns ux yHKUusaMu cyaebHoro HOPMOKOHTpONst cyAapl
NOMYYnnM BO3MOXHOCTb MPOBEPSATb MO 3aABNEHUSAM 3aWHTEPECOBaHHbIX NuL, 3a-
KOHHOCTb MOA3aKOHHbIX aKTOB - HOPMAaTMBHBLIX MPaBOBbIX akToB [lpaBuTenbcTBa
Pecnybnukn KasaxctaH, LeHTpanbHbIX U MECTHbIX FOCYyAapCTBEHHbLIX OPraHoB.

Tak, B COOTBETCTBUM C [paxaaHCKMM npoueccyanbHbIM kogekcom Pecnybnukm
KazaxcraH (I'TIK PK) cyabl paccmaTpuBatoT no nepeoi MHCTaHuuu gena o6 ocna-
pvBaHMM HOPMaTWBHbLIX MPaBOBbIX akToB [MpaBuTensctBa Pecnybnukn KasaxcTaH,
MWHUCTEPCTB, APYrux pecnybnmnkaHCKMX UCMONHWUTENbHBIX opraHoB. Eule cpaBHu-
TenbHO HEAABHO MPaKTUYECKM OTCYTCTBYIOLME B cyaebHON npakTyke Aena o6 ocna-
pVBaHUM HOPMATMBHBIX MPABOBbIX aKTOB PA3NMYHOrO YPOBHS CErodHs BCe Yallie rno-
nagatoT B opbuTy cyponpounssoacTea. K npumepy, B kKazaxcTaHCKOW nNpakTuke 6binv
cnyyau, korga rpaxgaHe obpaljanuce B CyA, He COrmallasichb G NpaBUTENbCTBEH-
HbIM aKToM B cchepe 6e30nacHOCTN AOPOXKHOIO ABMXKEHWUA UM MUHUCTEPCKUM aK-
TOM Mo npuMeHeHuto Kogekca 06 agMUHUCTPATUBHBIX NPaBOHAPYLUEHUSX.

B cootBetctBuM ¢ n. 2 ct. 283 MK PK He nognexaTt paccMOTpeHuWio B cyae
3asBneHns o6 ocnapuBaHUM 3aKOHHOCTW HOPMATUBHbLIX NPaBOBbLIX aKTOB, MPO-
BepKa KOTOpbIX OTHeceHa k komneTeHuun KoHctutyumoHHoro CoseTta Pecnybnu-
kv KazaxctaH. K komneTteHummn KoHctutyuymoHHoro Coseta PK B cooTBeTCTBMM CO
cT. 72 KoHctutyumm PK oTHocuTCA:

1) paccmoTpeHune 3aKOHOB Ha X COOTBETCTBME KOHCTUTYLMM [0 NOANUCAHUA UX

Mpe3naeHTom;

2) paccmoTpeHue NpuHATbIX MapnameHTom 1 ero MNManatamy NOCTaHOBMEHWIA Ha
nx cooTtBeTcTBME KOHCTUTYLMM Pecnybnuku;
3) paccMmoTpeHue MexayHapoAHbIX [OroBOpPOB Ha UX cooTBeTCTBME KOHCTUTY-

Lmmn fo mx patudmkaumu;

4) paccmoTpeHune obpalleHnin CyaoB O NPU3HAHWN 3aKOHOB UMW WHbLIX HOpMaTWB-

HbIX NMPaBOBbIX aKTOB HEKOHCTUTYLIMOHHBIMU.

MmetoTca ocHOBaHWA NS NpU3HaHWS cyaebHbIX akToB, BbIHOCUMbIX NO Aenam
06 ocnapvBaHW1 HOPMAaTMBHBIX NPABOBbIX aKTOB FOCYAAPCTBEHHbLIX OPraHoB U Mpsi-
MO MpeaycMOTPeHHbIX B 3akoHe Pecny6nuku Kasaxcrad (n. 4 c1. 285 ITIK PK) B
KayecTBe CaMOCTOSITENbHOrO MCTOYHMKa (dhopMmbl) NpaBa Pecnybnuku KasaxcraH'™.

CornacHo n. 4 cr. 285 I'MIK PK, pelueHune cyna, KOTOpbIM HOPMaTUBHbIV NPaBo-
BOW aKT B LLENOM WUNW B OTAESNbHOM ero Yyactu npusHaH HeaencTBUMTENbHbIM, 065-
3aTenbHO ANA rocyAapCTBEHHOrO opraHa Wnv AOMKHOCTHOrO nuua, NPUHABLLErO
3TOT aKT, ANSA rpaxaaHuHa U HeorpeaeneHHoro Kpyra nuy, Ha npasa v csoboabl
KOTOPbIX PacnpoCTpaHssiocs [eyicTBue OCMOPEHHOr0 HOPMAaTUBHOMO paBo-
Boro akta. OHO UMeeT npelauunanbHylo Cumy, M 3aKOHHOCTb HOPMaTMBHOMO
NpaBoOBOro akTa MOXeT ObITb OCMopeHa BHOBb APYrUMU rpaxaaHamu TOMbKO B
TOW ero yactu, KoTopasi He sBnsinacb 06 LEKTOM NPOBEpKX cyaa.

4 TopoGHOWM MO3ULMW NPUAEPKUBAIOTCSI U HEKOTOPbIE POCCUICKME YyueHble. CM., Hanpumep:
Baxpax [.H., PoccuHckuin B.B., Ctapunos tO.H. Ykas. coy. C. 117-118.
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Takum o6pasom, NpMHUMaemble NO pesynbTataM paccMOTpeHusi cyaebHbIx aen
06 ocnapmBaHUM HOPMATVBHbIX NPABOBbIX AKTOB CyAebHble akTbl HeNnocpeACTBEHHO
BMUSIIOT Ha topuanYeckyo cyabby HOpMaTHBHbBIX NPaBOBbLIX aKTOB B cdhepe aaMUHU-
CTpaTMBHOrO npaea (MX AeNCTBUTENBHOCTb UMW HEAEWCTBUTENBHOCTD, OCTaBMNEHNE
B CUIlIe MU OTMEHY) M TakxXe MPU3HAIOTCA rocyAapCTBOM CaMOCTOATENbHLIMUA UC-
TOYHMKaMK (hopmamu) agMUHUCTpPaTUBHOIO npaea Pecnybnuku KasaxcrtaH.

Bce vHble cyaebHble akTbl, KOTOPbIMW paspelualnTcs KoHdeTHble Aena, He
NPU3HaIOTCA B KayecTBe MCTOYHMKA aAMWHWUCTPATUBHOrO npaea. OTO O3HAYaerT,
4YTO B IOPUANYECKON MpakTuke Takme cyAebHble akTbl He umetoT cuny obuieobs-
3aTenbHbIX AN HUWKECTOALWMX CYA0B NPU paspelleHny uMu apyrux gen no aHa-
nornyHbiM cnopam. CocTosBLUMECS MO KOHKPETHbIM Aenam W BCTynuBLUME B 3a-
KOHHYt0 cuny cyaebHble akTbl 0653aTenbHbl U UMEIT NpetoanunanbHoe 3HayeHne
TONbKO ANA NUL, y4acTBoBaBLUMX B cyaebHOM pasbupaTenscTBe nNo AaHHOMY KOH-
deTHOMY Aeny, u cyaoB, paccMaTpuBaloLmx Aena c yyactmem atmx nuy (1. 21 un
n.n. 2 u 3 ctr. 71 MK PK).

C nomoLbto Takmx cyaebHbIX aKTOB OCYLLECTBNSAETCA NpaBoONpUMeHUTeNbHas,
a He HopmoOTBOpYeckas AesATeNnbHOCTb. [1OCTOSIHHO paccmaTpuBaemMble U paspe-
laemMble CyAaMmn NOCPeACTBOM BbIHECEHUSI CyAeOHbIX akTOB MO KOH(ETHbIM Ae-
nam crnopHble afMWHUCTPATUBHbIE MPAaBOOTHOLIEHUS B MpoLiecce OTNpaBneHus
npaBocyaust U CYAOMCMONMHUTENbHOTO MPOU3BOACTBA MCCNEAYIOTCS, OLeHMBAIOT-
CS, KOPPEKTUPYIOTCA M MPUBOASITCA B COOTBETCTBME C HOpMamu AeiCTBYIOLLEero
npaBa 6e3 NOPOXAEHUSI HOBbIX NPaBOBbLIX HOPM.

HecmoTps Ha To 4TO cyaebHas npakTuka He ABNSETCA UCTOYHWMKOM aAMUHU-
CTPaTUBHOrO npaBa, OHa UMeeT HeManoBaXHOe 3Ha4YeHue Ana Hopmoobpasosa-
Hua B KasaxctaHe.

W30 gHA B AeHb cydamu paspelualnTcs camble pa3HoobpasHble crnopbl yyacTt-
HWKOB KOH(ETHbIX aAMUHUCTPATUBHbBIX NPaABOOTHOLLEHMWA. Bce aTn cnopbl B CBO-
eM paspelleHun NpoxoasT pasnuyHble cTagum cyaebHoro pasbupaTtenbctBa u
MHCTaHUMKn, opMupyst Maccus cyaebHON NpakTUKu.

BepxoBHbii Cyn Pecnybnukm KasaxctaH kak BbiCLUMIA cyAeOHbIV opraH cTpa-
Hbl OCYLLEeCTBNAET BbICWINI cyAebHbI Haa30p 3a BCemMu CyAebHbIMU peLueHnaMm
no Bcem kateropusim gen. B pamkax cBoew gestenbHocTu BepxoBHbii Cya aHa-
NM3NpyeT NPUHATBHIE CyAaMu akTbl, AaeT UM OKOHYaTemNbHYI0 NPaBOBYIO OLIEHKY,
npu HeobxoANMMOCTU KOPPEKTUPYET UX, NPUBOASA B COOTBETCTBUE C HOPMamu Aen-
cTBylollero npaea KasaxctaHa, cneaut 3a eAnHoobpasHeIM NpYMEHeHWem npasa,
n3yyaet u obobuiaeT chopmMnpoBaBLLYOCA CyAebHY NPaKTUKYy MO KOHKPETHbIM
KaTeropuam gen.

Mo pesynbTatam nsyyeHus n obobeHns cyaebHon npakTukn BepxoBHbin Cya
PK Ha cBOuX nneHapHbIX 3acefaHuax NPUHUMaeT HOPMAaTUBHbIE NOCTAHOBMNEHUS.

C npuHaTtnem KoHctutyuum Pecny6nuku KasaxctaH 1995 r. guckyTvpyemelii B
IopuanYeckoil NuTepaType BONpoc O TOM, CYMTaTb NN PYKOBOASLLME Pa3bACHEHNS
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BepxoBHoro Cyaa PK camocTosiTenbHbIM MCTOYHUKOM AEeNCTBYOLEro npaea, 6bin
OKOHYaTenbHO paspelleH. B cootBetctBum ¢ n. 1 ct. 4 KoHctutyumum PK Hopma-
TUBHble noctaHoeneHuss BepxosHoro Cyda PK Takke npu3HaOTCA WCTOYHUKOM
npaea Pecny6nuku KasaxcTaH Hapsigy € APYrMMU UCTOYHMKaMW AeWCTBYHOLLEro
npasa Pecny6nukn KasaxcraH.

B HopmaTuBHbIX nocTaHoBneHusx BepxosHoro Cyaa PK cogepxartcsa pasbsc-
HEHVS 1 PYKOBOASLLME YKa3aHUsi MO pa3peLleHnto TeX UK MHbIX CMOPHbLIX BOMPO-
COB B Cyfe6HOI NpaKkTuke, yCTPaHEHWUIO HESCHOCTE 1 MPOTUBOPEUNIA B MPUMEHU-
MOM npaBe, 4aeTcs HopMmaTuBHOe cyaebHoe TONKoBaHWe NpaBoBbIX HOPM APYrnx
VCTOYHMKOB MpaBa, B Chy4yae CyLlecTBOBaHWSA NpobenioB B 3aKOHOAATENbCTBE
hOpMYNUPYIOTCH CaMOCTOATENbHbIE NPaBOBblE HOPMbI.

Mpn 3TOM HOpMaTUBHbIE NocTaHoBneHusi BepxoBHoro Cyga Pecny6nukun Ka-
3axcraH, 6yayum no KOHCTUTYLMM camOCTOATENbHbIM UCTOYHUKOM AEeNCTBYIOLLe-
ro npaea KasaxcTaHa, He NoAMeEHSAIOT COBOM U He WCKNIoYaKT CyLiecTBOBaHUS
N OEiCTBUS OPYrMX UCTOYHWMKOB NpaBa, NPUHMMAaEMbIX WHBIMW KOMMNETEHTHBbIMU
opraHamu rocyaapcrsa.

Tak, B YacTHocTh, BepxoBHbili Cya Pecnybnuku KasaxctaH He MoxeT paccMa-
TpyBaTb B CBOMX NOCTAHOBMEHUAX COOTBETCTBME 3aKOHOB Pecnybnuku KasaxcrtaH
UKW OTAENbHBIX UX nonoxeHuii KoHcTutyuum Pecnybnuku KasaxctaH, a Takke He
MOXeT NPUHUMATL NPaBOBblE HOPMbI, KOTOPble OTHECEHBI K KoMneTeHuun Mapna-
meHTa, MNpesunaeHTta nnu MpasuTtenscTBa Pecny6nuku.

HopmaTtuBHble nocTtaHoBneHuss BepxosHoro Cygma Pecnybnuku KasaxcraH
XOTS U MPU3HAIOTCA 3aKoHoAaTeneM pasHOBUAHOCTLIO HOPMATMBHbLIX MPAaBOBbLIX
aKToB, MO CBOEW OpUANYECKON CUIEe HaXOAATCA BHE Mepapxmm BCex ApYyrux Hop-
MaTMBHbIX MPaBoOBbIX akToB Pecnybnukn KasaxctaH, noAYMHASCH TONbKO KOH-
CTUTYLMN.

Bce geno B TOM, YTO Npu OTNpaBNeHUN NPaBOCYAUS CYAbU HE3aBUCUMbI
N NOAYMHAIOTCA TONbKO KOHCTUTyumn w 3akoHy. Bonee Toro, cyabl He Brpase
MPUMEHATL 3aKOHbl N WHble HOPMaTUBHbIE NPaBOBbIE aKTbl, YLeMASOLWKNe 3a-
KpenneHHble KoHCTUTYUMel npaBa 1 cBoboAbl YernoBeka W rpaxaaHuHa. YkasaH-
Hble MOMOXEHWA, BaXKHbIE NPU OTNPaBNEHNN NPaBOCYAUs, NPAMO NPEeAYyCMOTPEHbI
KoHcTuTyumeli Pecny6nuku KasaxctaH (n. 1 c1. 77 u c1. 78 KoHCTUTYUMN).

CBOVM CyLLECTBOBAHNEM W KOHCTUTYLIMOHHO-NPABOBbLIM 3aKpenneHnem Takue
NONOXeHNA NO3BOMAT CyAaM:

BO-NepBbIX, obecneymsaTtb Npu OTNpaBlieHNM NpaBocyauns NpsMoe AencTBue
KoHcTuTyuum Pecnybnukv KasaxctaH npyMEHWUTENBHO KO BCEM CMOPHbLIM NpaBo-
OTHOLUEHUAM;

BO-BTOPbIX, KPUTUYECKN OLIEHNBATL NOMOXEHUS 3aKOHOB M ApPYrMX HOpMaTuB-
HbIX NPaBOBbIX aKTOB Ha MpeAMeT UX COOTBETCTBUSA KOHCTUTYLUMM U B cnyyae Bbl-
ABNEHNA (PAKTOB TaKOro HECOOTBETCTBUSA - HE MPUMEHATL 3aKOHbI U MHbIE HOpPMa-
TUBHbIE aKTbl B NpoTuBOpeYaLlen KoHCTUTyummn yactu.
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Bnocneacteun npu 0606LieHnn cyaebHON NpaKkTUKM U MPUHATUN HOPMATUB-
HblX nocTaHoBneHu BepxoBHbli Cya Pecnybnukn KaszaxctaH npou3BoguT cBoe-
ro poja peBu3NI0 CyLLECTBYIOLLMX HOPMAaTMBHbIX MPaBOBbIX akTOB BCEX YPOBHeW
nepapxum - oT 3aKOHOB [0 NMOA3aKOHHbLIX aKTOB - HA MpeAMeT UX NPUMEHUMOCTH
K CMOPHBIM MPaBOOTHOLUEHWSAM, He paccMaTpuBasi UX Npu 3TOM Ha COOTBETCTBUE
KoHcTutyyum.

CoO0TBETCTBEHHO, B YacTU BbIBOAOB O NMPUMEHUMOCTU URK HEMPUMEHUMOCTM TEX
WU VHBbIX HOPMaTUBHbIX MPABOBbLIX aKTOB UMW UX OTAEMbHbLIX MONOXEHMWIA K CMIOPHBIM
NpaBOOTHOLLEHUAM NpaBoBble HOpMbI BepxosHoro Cyga PK He moryT cooTHocuTbCS
No CBOE opuaNYeckoii cune ¢ ApYrMMin HOpMaTUBHLIMU NPABOBLIMU akTaMu.

Mpu aToM no utoram u3yyeHusi cyfeGHOW MpakTUKU, NPU MPUHATUU HOpMa-
TUBHOrO NOCTaHOBMEHUs, NieHapHoe 3acefaHne BepxosHoro Cypa PK BnpaBe
BHECTW NpeanoXeHNs No COBEPLUEHCTBOBAHMWIO 3akoHogaTenbcTBa B NapnameHT
Pecnybnuku KasaxctaH.

CypebHasi npakTvka yuuTbiBaeTcs B CBOEN AeATEeNbHOCTU U APYTMMU CyGbek-
TamMuM agMMHUCTPaATUBHOrO npaBa. Ha ocHoBe crnoxuBlueics cyaeGHOW NpakTuku
YYaCTHUKM afiMUHUCTPATUBHbIX MPABOOTHOLLEHWUI, C OQHOW CTOPOHbI, KOPPEKTU-
pytoT cBoe byayliee noBeAeHWe B pamMKax yxe ApPYrnx CBOMX OTHOLLUEHWIA MO aHa-
nornyHoro poaa sonpocam. C Apyroi CTOPOHbI, CY6beKTbl aAMUHUCTPATUBHOIO
npaea, ynofIHOMOYEHHblE B Mpefenax CBoel KOMNEeTEHLMN Ha HOPMOTBOPYECKYIO
[esiTeNbHOCTb, C y4eToM CcyaeGHOW MpakTUKM M HOPMAaTUBHbIX MOCTaHOBMEHWI
BepxosHoro Cyga PK koppekTupyloT CBOM HOpMaTMBHbIE NPaBOBble aKThbl, MPUBO-
OST UX B COOTBETCTBME C MPaBOBLIMM HOPMaMu akToB Gornee BbICOKOW lopuanye-
CKOW CWnbl, BOCMOMHAIOT BbISIBIIEHHbIE CyAamu npobenbl, YCTPaHsIT HEACHOCTU
1 NpoTUBOpPEYUSI.

Takum obpasom, B Lenom cyaebHas npakTuka nocne ee aHanm3a u 0606LweHns
B pesynbTaTe HOPMOTBOPYECKON AesTenbHOCTU camoro BepxosHoro Cyga Pec-
ny6nukn KasaxctaH U ynonmHOMOYEHHbIX FTOCYAAapPCTBEHHbIX OPraHOB B pamkax ux
KOMMETEHLMN YYUTLIBAETCA U HEMOCPEACTBEHHO BNUSIET Ha AanbHeillee pasBu-
TUE U COBEpPLUEHCTBOBaHWE aAMUHUCTpATUBHOroO npasBa Pecny6nuku KasaxcrtaH.

CypebHas npakTuka npeactaBnsieT coboil TOT He3aMEeHWMbI XWBOW MaTe-
pvarn, KOTOpbliA MOCTOSIHHO MO KPYNWHKaM akkyMynupyeTcsi B cydax U mosBonsieTt
nocrie ero aHanusa u 0606LieHNsi CBOEBPEMEHHO BbISIBASIT CyLECTBYHOLLME NPO-
6rembl B fecTBylOLEM NpaBe U NPUHUMaTb afeKkBaTHble Mepbl K MX NpaBUibHO-
My paspeLleHuio.

B oTnuune ot abcTpakTHO hopMynuMpyeMbix MpaBoOBbIX WAEW, KOTOpble CHa-
Yana 3aknagblBaloTCs B OCHOBY BHOBb MPUHMMAaEMbIX HOPMAaTUBHbBIX MPaBOBbIX
aKTOB M TONbKO B fanbHeNLeM NpoXoasT NMPOBEPKY Ha CBOK UCTUHHOCTb B XOAE
peanu3auum akToB Mocne UX NpPUHATUS, cyaebHas npakTvika kak Kputepuin UCTUH-
HOCTW yXe MOMyYeHHbIX 3HaHUA U3HaYanbHO rapaHTUPyeT XU3HEeCmoCoBHOCTb U
3 HEKTUBHOCTb BHOBb CO3[AHHBIX C €€ MOMOLLbIO NPABOBbLIX HOPM.
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§ 3. Nepapxusi UICTOYHUKOB MpaBa.
Mpawoe peiictBne KoHCTUTYLMKU

y KaXxgoro yenoseka CyllecTByeT cOGCTBEHHOe MpefcTaBrieHne O npasuiax
CBOEro MoBefeHUs U MOBEAEHWS OKPYXaloLUX B OTHOLUEHUSX ¢ HUM. Ho
npaBo, 1 B 0COBEHHOCTM Ny6rMyHOe, - 3TO He Ta cdepa YenoBeYveckon AeaTenb-
HOCTW, rOe MPUBETCTBYIOTCS NNIOPanu3M U He3aBUCUMOe MHeHue. OTcyTcTBUE
€[IMHOI COrnacoBaHHON BONM N aBTOHOMHOE CleloBaHNe KaXaoro CO6CTBEHHOMY
MHEHWIO O NpaBunax CBOero NoBeeHUs1 B KOHEYHOM MTOre NpuBeno Gbl k aHapXum
M CTONKHOBEHWIO UHTEPECOB CYOLEKTOB MpaBa NpW BbICTPaMBaHWM UMW OTHOLLE-
HWi Mexay coboil. Hanuuve MHOro4MCneHHbIX NpaBui NOBeAeHUs Bbi3blBaeT BO-
npoc 06 MX COOTHOLUEHUW, JOMUHMPOBAHWUM, topuanyeckoii cune. B otcytcTeue
Kakux-nmbo cneunanbHbIX KPUTEPUEB M YCMOBUIA ANS NPU3HAHUS OOHOTO U3 HUX
NPUOPUTETHBLIM, Y4aCTHUKaM OTHOLLUEHWUIA HEBO3MOXHO 6bino 6bl onpeaenuTbes
C TEM, KaKoe U3 HKX, KOra M MO OTHOLLEHMIO K KOMY peanu3oBbiBaTb. B kaxgom
KOHKPETHOM Ccrly4ae OfHOBpPEMeHHas peanusauust Bcex aTWX npaBun Bceraa npu-
Boauna 6bl K KOH(MUKTAM U MPOTUBOPEUUSIM Mexay yYaCTHUKaMU OTHOLLEHWIA.
B Takoi cuTyaumm He 6bino 6bl egMHOOOpasnst B peann3auyumn CyLiecTBYHLLMX
HOPM MpaBa, eAuHoI 3aKOHHOCTU M NpaBonopsiaka. Ans Toro 4tobbl He AONYCTUTb
TaKoro sIBNEHUs, B MNpaBe CyLUEeCTBYET MOHATUE Wepapxuu MpaBoOBbIX HOPM W
NPUOPUTETHOCTU UX peanusauuun. B cBoto ouepeab, nepapxus U NpuopuTETHOCTb
NpaBOBbIX HOPM OMNPEAENsIOTCA nepapxuein cogepxatimx ux opm (MCTOYHMKOB)
npasa.

KpuTepvem npusHaHus akta oguLManbHOTO CyLeCTBOBAHWUS WCTOYHMKA
(dbopmbl) NpaBa 1 onpeaeneHnst ero Mecta B Uepapxum Apyrux UCTOYHUKOB Npasa
CNYXWT topuaMyeckas cuna UCToYHUKa npasa.

KOpugnyeckasi cnna nctodHnka (bopmbl) nNpasa - 3T0 0GpPeTEHHOE MO pe3yrb-
TaTaM MPOXOXAEHWS BCEX MPEedyCMOTPEHHbIX FOCYAapCTBOM (hOpMarbHbIX Mpo-
Lueayp NpUHATUS (NPU3HAHWS, YTBEPXAEHWS, CaHKLUMOHWPOBaHUS) BHYTPEHHee
CBOWCTBO MCTOYHMKA (pOpMbl) NpaBa, XapakTepusylollee ero nosiBNeHue B Ka-
YecTBe CaMOCTOSITENIbHOIO UCTOYHUKA (hOpMbl) MpaBa B CUCTEME [AeiCTBYOLLEro
npaBa B COOTHOLLEHUW C APYrMMU CYLLECTBYIOLMMU UCTOYHUKAMK NpaBa.

Takum 06pasom, opuanyeckasi cuna UCTOYHMKA npasa Mo3BonsieT NpusHaTbh
€ro COCTOSIBLUMMCS, O(HOPMMBLUMMCS, ODULMATNIBHO MPUHATBEIM U CaHKLMOHUPO-
BaHHbIM FOCYAapCTBOM B KaYeCTBe WCTOYHMKA MpaBa v OAHOBPEMEHHO onpefe-
NUTb ETO MECTO B UEPAPXUU YXKE CYLLIECTBYIOLLMX UCTOYHUKOB NpaBa 1 B LieJIOM - B
cucTeme npaea.

Kak cnpaBednuBo oTMevaeTcsi Mo 3TOMy MOBOAY B nuTepaType, «lopuande-
cKkasi cuna ykasblBaeT Ha MECTO aKTa, ero 3HauyeHue, BEePXOBEHCTBO MM Moguu-
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HEHHOCTb. 3aBUCUT OT NOMIOXEHUS 1 PONW OpraHa, usgaBLUero akT, OT ero KOHCTU-
TYLMOHHBIX NOTHOMOYUIA U KOMNETEHLUW, KOTOPOW OH HafeneH no AencTByoLWeMy
3aKoHoAaTenbCTBy» 15,

BmecTe ¢ TeM BCTynneHne UCTOYHUKA NpaBa B IOPUANYECKYIO (3aKOHHYI0) cuny
cnepgyeT oTnM4YaTh OT BBEAEHWA ero B Aeictene. byayumn yxe npuHATbLIM 1 odu-
LUManbHO CYyLECTBYIOWMUM B Ka4yeCcTBe CaMOCTOATENIbHOrO0 UCTOYHWKA npasa, Te
BCTYNUBLLMM B OPUANYECKYIO (3aKOHHYIO) CUNY, aKT MOXET eLle He AelicTBOBaTb,
T.e. He perynupoBsaTb yKka3aHHble B HEM OOLEeCTBEHHbIE OTHOLIEHNS A0 BbINOMNHe-
HUSA apyrux obsasartenbHbix TpeboBaHUI U yCnoBuin - onybnukoBaHue, HacTtynne-
HWe AaTbl BBEAEHNS B AeNCTBUE U Ap.

CoOoTBeTCTBeHHO, JPYro€ BaXHOE BHYTPEHHEE CBOMCTBO BCTYNUBLUEIO B
OPUANYECKYIO0 (3aKOHHYI0) CUIly MCTOYHMKE (GbopMmbl) npaBa, a MMEHHO Criocob-
HOCTb perynpoBaHnsi OOLYECTBEHHbIX OTHOLUEHWH, [OSIBIISIETCS Y HEro ToJib-
KO rocrie BBEAEHNs1 €ro B AeHCTBHe.

B KasaxctaHe nepapxus otaenbHbIX UCTOYHMKOB (DOPM) NpaBa ycTaHOBMEHa
Ha KOHCTUTYLIMOHHOM W 3aKOHOJATellbHOM YpPOBHE.

Tak. cornacHo n. 2 cT. 4 KoHctutyyun Pecny6nuku KasaxctaH, KoHcTutyums
MMeeT BbICLUYIO IOPUANYECKYIO CUMY U MPsIMOe AelCTBME Ha BCel Tepputopumn pe-
cnybnukn Bocnpoussoaumas B cT. 4 3akoHa Pecnybnuku KasaxctaH oT 24 mapta
1998 r. «O HOpMaTMBHBIX NPABOBbIX aKTax» HOpPMa TakkKe rMmacuTt o0 TOM, YTO BbiC-
Wwen opuamyeckoi cunori obnagaet KoHctutyumns Pecnybnukn KasaxcTaH.

Hopmartusrbie  nocraHoenenusi KonctutyymonHoro Coseta  Pecnybnvkm
Kasaxcran kak UCTOYHUK feiicTBytollero npasa Pecnybnuku KasaxcraH, cornac-
Ho . B cT. 4 3akoHa PK «O HopMaTMBHbIX NPaBOBbIX aKTax», OCHOBbLIBAIOTCS TOMb-
ko Ha KoHcTuTyuun Pecnybnuku KasaxctaH, 1 Bce UHble HOpMaTWBHbIE NPaBOBble
aKTbl (BkMno4asi HopMaTuBHble nocTaHoBrneHus BepxosHoro Cyga PK) He moryT
UM NPOTUBOPEYUTD.

Hopmbl MexayHapoaHbIX [OroBOPOB U WHbIX 0653aTenbCcTB ¢ yyactuem Pe-
cny6nukn KasaxctaH no tpe6osanuio n. 1 ct. 4 KoHcTuTyumm Pecnybnukm Kasax-
ctaH ot 30 aBrycta 1995 r. fomKHbI COOTBETCTBOBaTL HopMam KoHcTutyuum Pe-
cny6nukn KasaxcraH.

Takum obpasom. KoHctutyums Pecnybnuku KasaxctaH kak akt, obnagatowuii
no n. 2 ct. 4 KOHCTUTYLUM BbICLLIEN 0pUANYECKOWA CUNOW, MMEET NPUOPUTET B CBO-
eM AelcTBMM nepes MexayHapoAHbIMM JoroBopamu ¢ yyactuem KasaxcraHa.

B cBow ovepeab MexgyHapogHble LOroBopkl, paTUdULMPOBaHHbLIE pecrny-
6nMKOW. UMeIDT NPUOpUTET Nepes ee 3akoHamu, cornacHo n. 3 cr. 4 KoHcTutyuymmn
Pecnybnukn KasaxcraH.

CnepoBaTenbHo, B MepapXxuy UCTOYHMKOB (popM) aAMUHUCTPATMBHOIO Npasa
MeXAyHapoAHble JOroBopbl MO CBOEN topuanyeckoi cune cnepytoT nocne KoH-

15 06w as Teopus Npasa 1 rocyaapcTea yuebHuk / noa poa B B Ilasapesa C. 116.
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CTUTYLMM U HOPMATUBHbIX NOCTaHOBNEHMA KoHCTUTyLuuoHHoro CoseTa PK 1 nme-

10T NpuopuTeT nepeq 3akoHamu Pecnybnukn KasaxcraH.

COOTHOLLEHWE HOPUANYECKOW CUIbl UHBIX, KpOMEe KOHCTUTYLUUM 1 nocTtaHoBne-
Huii KoHctutyymoHHoro CoeeTa PK, HopMaTVBHbLIX NpaBOBbIX akTOB COOTBETCTBY-
eT cneaywmuM HACXOAALWMM YPOBHSAM:

1) 3aKOHbl, BHOCALLME U3MEHEHUS 1 AONONHEHNS B KOHCTUTYLMIO;

2) KOHCTWUTYUMOHHbIe 3akoHbl Pecnybnukun KasaxcraH u ykasbel MNpesugeHTta Pe-
cnybnukn KasaxctaH, nmerowme cuny KOHCTUTYLIMOHHOMO 3aKOHa;

3) kopekcbl Pecnybnukn Kasaxcrah;

4) 3akoHbl Pecnybnukn KasaxctaH, a Takke ykasbl [pe3avageHTta Pecnybnukn Ka-
3axcTaH, UMELLME CUny 3aKoHa;

5) HopmaTuBHble noctaHoBneHusi MNapnameHta Pecny6nuku KasaxctaH u ero
nanart;

6) HopmaTuBHble ykasbl MpesnpgeHTta Pecnybnukn KasaxcraH;

7) HopmaTuBHble nocTaHoBneHus lMpasutenbctBa Pecnybnuku KasaxcTah;

8) HopmaTuBHblE NMpaBoOBble NpWKa3bl MMHUCTPOB Pecnybnukn KaszaxctaH v nHbIX
pyKoBoAMTEnNen LeHTpanbHbIX rocyAapCTBEHHbIX OPraHoB, HOPMaTUBHbIE Mpa-
BOBblE MOCTAHOBMEHUSA LIEHTPanbHbIX rOCYAapCTBEHHbLIX OPraHoB U HOPMaTWB-
Hble nocTaHoBneHus LleHTpanbHoW M3bupatenbHol komuccumn Pecnybnuku
KasaxcrtaH;

9) HopmaTVBHble NPaBOBblE PELLeHNs MacnnxaToB, HOPMATUBHLIE NPaBOBbIE MNO-
CTaHOBNEHUS aKMMaToB, HOPMATUBHbLIE NMPABOBbLIE PELUEHNST aKUMOB.
Mepapxusa HOpMaTUBHbLIX NPaBOBbLIX PELUEHWA MacnuxaTtoB, HOPMaTUBHbLIX

NpaBoOBbIX MOCTAHOBNEHWA aKMMATOB M HOPMAaTMBHbLIX NPaBOBbLIX PELUEHUI aKu-

MOB aAMWHUCTPATUBHO-TEPPUTOPUATbHBLIX eAMHUL, onpeaenseTca KoHcTuTyumen

Pecny6nukn KasaxctaH v 3akoHoAaTenbHbIMWU akTaMyu O MECTHOM roCyAapCTBeH-

HOM ynpaBfieHuu.

BHe yka3aHHOW Bbllle Mepapxun HOPMAaTMBHbBIX MPaBOBbIX aKTOB HaxoasTCs
HopMaTuBHbIe NocTaHoBneHust KoHcTuTyumoHHoro CoeTa Pecnybnuku KasaxcraH
n BepxosHoro Cyna Pecny6nuku KasaxctaH. B oTHOLIEHWUN BCex nepeymcreHHbIX
B MepapxmM4eckoM nopsake HOPMAaTUBHLIX NPaBOBbLIX aKTOB AEWCTBYET npasuno,
COrnacHo KOTOPOMY KaXAbli M3 HOPMAaTUBHbIX NPaBOBbLIX aKTOB HWXKECTOSLLEro
YPOBHSA He AOMKeH MpPOTUBOPEYNTL HOPMAaTMBHLIM MPABOBLIM aKTaM BbILLECTOS-
wmx ypoBHeit (n. 3 ct. 4 3akoHa PK «O HopMaTMBHbIX NPaBOBbLIX akTax»).

B OTHOWEHUM HOPMaTUBHBLIX NPaBOBbLIX aKTOB OAHOIO YPOBHS, B HOpPMax Ko-
TOPbIX MMEITCH NPOTUBOPEYMS, YCTAHOBIIEHO NPaBUMO, COrNacHO KOTOpPOMY Aein-
CTBYIOT HOPMbI akTa, Nno3aHee BBedeHHble B AencTeue (n. 3 cr. 6 3akoHa PK «O
HOPMaTMBHBIX NPAaBOBbLIX aKTax»).

Mo o6wemy npaeuny, Bce HOPMaTUBHbIE NPABOBbLIE aKTbl UMEKT NPSMOE Aelt-
CTBUWE, eCny MHOe He OFOBOPEHO B CAMUX HOPMAaTUBHbLIX NPaBOBbLIX akTax UMK ak-
Tax 0 BBEAEHWUUN UX B ieiicTBME.
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lNpsmoe pfevicTBue HOPMAaTUBHBIX MPaBOBbIX aKTOB O3Ha4aeT BO3MOXHOCTb
MX HEMOCPeACTBEHHOrO MPUMEHEHUs camMuMu cyObekTaMu npaBa K KOHKPETHbIM
OTHOWeEHNsAM 6e3 HeobXxoaAMMOCTU U3[aHWUSA KaKuxX-MMGO AOMOMHUTENBHbLIX aKTOB
UNW BblAayn AONOMHUTENbHbBIX YKa3aHWUiA.

OpHako B Tex cnyvasix, korga B CamOM HOPMaTWBHOM MNPaBOBOM aKkTe yka-
3aHO, 4YTO Kakas-nMbo ero Hopma npasa NPUMEHSAETCS Ha OCHOBE AOMOSHUTENb-
HOr0 HOPMAaTMBHOrO NPaBOBOrO akTa, 3Ta HOpMa MPUMEHSETCS B COOTBETCTBUM
C OCHOBHbIM W AOMNOMHUTENbHLIM HOPMATUBHLIM NPaBOBLIM aKTOM. [0 NpUHATUS
AONOSIHUTENBHOrO HOPMAaTUBHOrO NPAaBOBOro akTa AeWCTBYIOT HOPMaTUBHbIE Mpa-
BOBbl€ aKTbl, paHee perynvpoBaBLUNEe COOTBETCTBYOLIME OTHOLIEHUS.

KoHcTutyuma Pecnybnuku KasaxctaH Kak akT BbICLUEN HOPUAUYECKOW CUMbI
TakKe MMeeT nNpsiMoe AeWCTBUE Ha Bcel TeppuTopumn pecnybnuku. Bce koHCTW-
TYLIMOHHbIE HOPMbI M MOMOXEHUS, OAHO3HAYHO pernameHTUpyioLmMe Te Unu nHble
BOMPOCHI NPaBOBOW AEWCTBUTENLHOCTU, perynupyloline Havbonee sHaunmblie 1
BaXKHble 06LLEeCTBEHHbIE OTHOLUEHUS U He HOCSLLME OTChINOYHbIA XapakTep, Aeii-
CTBYIOT U AOMXHbI Peann3oBbIBaTbCS NPUMEHUTENbHO KO BCEM OTHOLUEHUSM He-
MOCPeCTBEHHO U HEe HYXAalTCs B U3AaHWM KeM-nMbo [ONONHUTENbHbIX aKToB
HOpPMOTBOpPYECTBA.

B Tex xe cny4yasix, Korga y cyObeKkToB mpaBa BO3HMKAlOT CMOPbl B CBS3U C
HEOJHO3HaYHbIM U [ABYCMbICIIEHHLIM MOHUMaHWEM, TONKOBAHWEM U NMPUMEHEHU-
em HopMm KoHcTuTyuumn Pecnybnukn KasaxctaH, odpuumanbHoe TONKOBaHME 3TUM
Hopmam aaeT KoHCTUTyumoHHbI CoBeT Pecny6nuku KasaxcrtaH (n/m. 4) n. 1 ct. 72
KoHcTuTyymn PK n n. 3 c1. 17 KoHCTUTyUMOHHOrO 3akoHa Pecnybnuku KasaxctaH
oT 29 pekabps 1995 roga Ne2737 «O KoHcTuTyuuoHHom CoBete Pecny6nuku Ka-
3axcTaH»),

MpuHumaemble npu atom pelleHns KoHcTutyuymoHHoro CoBeTa, cornmacHo
n. 3 c1. 74 KoHctutyumm PK, BCTynatoT B cuny co AHA UX NPUHATUS, SsBRSOTCSA 06-
Lweoba3aTenbHbIMWU Ha BCEN TeppuTopuM pecnybrnukn, oKoHYaTenbHbIMKU 1N 06xa-
noBaHuio He noanexart. Kak akTbl KOHCTUTYLIMOHHOrO TOMKOBaHWUSA HOPMaTUBHblE
noctaHosneHns KoHcTtuTyumoHHoro CoseTta PK OeicTBYIOT C MOMeEHTa NMpUHATUA
camoit KoHcTutyumu.

§ 4. MexpyHapoaHo-nNpaBoOBbie AOrOBOPLI

ct. 8 cBoenn KoHcTutyummn Pecnybnuka KasaxctaH npoBosrnaiwiaeT, 4YTo oHa
B yBaXaeT NPUHLMNbI U HOPMbl MEXAYHapOAHOro npasa, NPOBOAUT MONUTUKY
COTpyAHUYEeCTBa M A06POCOCEACKMX OTHOLIEHUIA MexAdy rocyaapcTBamu, UX pa-
BEHCTBA W HeBMelLaTenbCTBa BO BHYTPEHHWe Aena Apyr Apyra, MUPHOro paspe-
LWEHNA MexAyHapoAHbIX CMOPOB, OTKa3biBAeTCA OT MPUMEHEHUS NepBOW BOOPY-
XEHHOW Cunbl.
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B pasBuTME YyKa3aHHOrO KOHCTUTYLMOHHOrO nonoxeHus KasaxcrtaH kak
CyObEeKT MexayHapoAHOro npaBa MpuU3HaeT AeWiCTBUME Ha CBOei Tepputopun
MEXAYyHapoOHO-NPaBOBbIX aKTOB B KayeCTBE CaMOCTOATENbHbIX WCTOYHMKOB
(cbopm) cBoero npaBa. Tak, cornacHo n. 1 ct. 4 KoHctutyuun PK, geicTeytowmm
npaeom B Pecnybnuke KaszaxctaH NoMMMO NPOYEro Takxke siBMSTCA HOPMbl MEX-
AyHapOoAHbIX AOrOBOPHBIX U UHbIX 0653aTensCcTB pecnybnuku.

MesxgyHapoaHo-npaBoBoyi akT onpefensieTcs B nutepaType kak nopoxaato-
Liee MexayHapoaHO-NpaBoBble NOCNEACTBUS AENCTBUE CYOBLEKTOB MexXAyHapoa-
HOro npaea, COBEpLUEHHOE B YCTAaHOBMEHHOM MMWU MOpsiAKe U 3adMKCcMpoBaHHOe
B onpeaeneHHoln hopme, oTpaxaroLlen ux HamepeHue obnevb pesynbTaTbl 3TOro
OENCTBUS UMEHHO B AaHHY0 dopmy’S.

B cBolo ouepenb, MexayHapoaHO-NpaBoBble akTbl AENATCA Ha HOpMaTuB-
Hble W MHOMBMAYanbHble akTbl. ICTOYHMKaMK npaBa Npu3HalTCS HOPMaTUBHbIE
MexayHapoAHO-NPaBOBbIE aKTbl, KOTOPbIE MOTYT 6blTb pasgeneHsl Ha HopMaTuB-
Hble MexayHapoaHble AOroBOPbl rOCYAAPCTB-y4aCTHUKOB U HOPMAaTUBHbIE pelle-
HUS MeXAYHapOoAHbIX OpraHusauuii, KoTopble SABRSIOTCA 06LWweobs3aTenbHbIMM
ONS rocyAapcTB-4NeHoB 3TUX OpraHn3aumii.

Camoi pacnpocTpaHEHHON 1 4acTo WUCMONb3YyeMOWN B OTHOLLEHUSX MeXay ro-
cypapcTBamu (hopmMON MexaAyHapoAHO-NPaBOBOro akTa SBMSETCA MexayHapoa-
HbIi AOrOBOP.

MexayHapoaHbivi qorosop Pecriybnvkn Kasaxctaq onpegeneH B n/n. 8) ct. 1
3akoHa Pecnybnuku KasaxcraH ot 30 mas 2005 r. «O mexayHapoOHbIX AOroBo-
pax» Kak MexayHapoaHoe cornalleHue, 3aknioveHHoe Pecnybnukoi KasaxctaH
C MHOCTPaHHbIM rocyapCTBOM (MHOCTPaHHLIMU rocyAapcTBaMun) Unu ¢ MexayHa-
poAHoON opraHu3auuer (MexayHapoaHbIMM OpraHvM3aumamu) B MMCbMEHHON dop-
Me U perynMpyemoe mexayHapoaHbIM NpaBoOM HEe3aBUCKUMO OT TOro, COAEPXKUTCS
Takoe cornalleHvne B OAHOM JOKYMEHTE UNU B HECKOMbKUX CBA3AHHbLIX MexXay COo-
6oV JOKYMEHTax, a Takke He3aBUCUMMO OT ero KOHKPETHOro HauMeHOBaHUS.

Pecnybnuka KasaxctaH 3akniouuna 6onbLioe KOMMYeCTBO MeXAyHapOAHbIX
[OroBOpOB, B KOTOPbIX COAEPXaTcst afMUHUCTPATUBHO-NPaBoOBble HOpMbI. [pu-
MepaMu SBNSIOTCH COrnalleHWs O B3auMHbIX 6e3BM30BbIX Moesdkax rpaxaaH,
KOHBeHUUK B cchepe Be3onacHOCTU [OPOXKHOro ABWMxXeHUs n 6e3onacHocTn pas-
NUYHBIX BUAOB AeATENbHOCTU U MHOrUe Apyrue.

MexpayHapoaHble aoroBopbl Pecnybnuku KasaxctaH 3aknioyaroTcs, BbINOMHSA-
I0TCS, M3MEHSIIOTCS W NpeKpaLlaoTcs B COOTBETCTBUM ¢ KoHCTUTyumel Pecnybnu-
kn KasaxcraH, o6Lienpu3HaHHbIMWU MPUHLMMNAMW U HOPMamu MeXAyHapoaHOro
npasa, NOMOXEHUAMU CaMOro MexayHapoAHOro orosopa, BeHckon koHBeHUuen
0 npaBe MexayHapoaHbix gorosopos, 3akoHoMm PK «O mexayHapoaHbIX 4OroBo-
pax» U MHbIMK 3aKoHoAaTenbHbIMK akTamn Pecnybnuku KasaxcraH.

16 MexayHapogHoe npaBo: y4yeGHUK Ans cTydeHToB BysoB / B.M.Awasckwii 1 ap.; nog pea.
A.A KoBanesa, C.B.YepHuyeHko. 3-e uaa., ucnp. - M.: Omera-J1, 2008. C. 78.
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Mo umnepaTtueHomMy TpeboBanuto n. 4 cT. 4 KoHcTutyumm PK Bce mexayHapoa-
Hble JOroBOpbl, Y4aCTHUKOM KOTOpbIX siBnsieTcs Pecnybnuka, ny6nukyotcs.

Kpome Toro, Ans npuaaHus mexayHapoAHbIM foroBopam ¢ yyactuem Kasax-
CTaHa opUANYECKON CUMbl B YacTKU OMpeaeneHns NX COOTHOLUEHUS B Mepapxuu
MCTOYHMKOB (pOpM) AeiicTBYIOLEro nNpaBa 1 3akpenneHus 3a HUMK npuoputeta
nepep 3akoHamu Pecnybnukn KasaxctaH, KoHctuTtyumsa PK 1995 r. yctaHaenu-
BaeT obszaTenbHoe TpeboBaHMe K paTudukaumm mexayHapoaHbIX AOrOBOPOB.
MexgyHapogHble [OroBopbl, paTudULUPOBaHHbIE pecny6nukoi, cornacHo n. 3
cT. 4 KoHcTutyumm Pecnybnukmn KasaxctaH, MMeloT NpuopuTeT nepep ee 3ako-
Hamu.

Lo npuHaTtusa Konctutyuun Pecnybnukn Kasaxctan ot 30 aerycta 1995 r. Bo-
NpOC COOTHOLIEHWUS MeXAyHapoHbIX AOrOBOPOB U HaLMOHAaNbLHOrO 3akoHoAa-
TENbCTBA, a Takke YCNoBWUi NpuaaHus MexayHapoaHbIM JOrosopam npuoputeT-
HOCTW B UX NPUMEHEHWUN Nnepe[, HauWOHAaNbHLIMU 3aKOHOAATENbHLIMW aKTamn He
MMen CBOEero OJHO3Ha4yHOro paspelleHusi B Hopmax KoHcTtutyuum Pecny6nvku
KasaxctaH oT 28 aHBapst 1993 r.

YkasaHHbI Npoben KOHCTUTYLMOHHOrO perynvMpoBaHusi BONPOCOB COOTHOLLEe-
HMS1 Mexay coboii OCHOBHbBIX MCTOYHMKOB NpaBa KasaxcTaHa nopoaunn MHOXeCTBO
npo6nem, KOTOpble 4O CMX NOP OCTAlOTCA HepaspeLUeHHbIMU B KOHKPETHbIX OTHO-
LeHNAX Cy6BbEeKTOB MpaBONPUMEHUTENbHOW AeATEeNbHOCTU.

lMpaBoBoe pelleHWe BOMpoca O COOTHOLWEHWM [OEeNCTBUS HOPM MeXxayHa-
POAHBIX AOrOBOPOB, 3aKntoYeHHbIX 4o npuHaTus KoHctutyumm PK ot 30 aBrycta
1995 r.,, 1 HOpPM HaumoHanbHbIX 3akoHOB Pecnybnukn KasaxcTtaH Gbino ocyuiecT-
BneHo KoHcTutyuyuoHHbeim CoBetom Pecnybnuvkmn KasaxcraH.

11 okta6psi 2000 r. KoHCTUTYUMOHHBIM CoBeToM Bbino npuHaTo MocTaHoBne-
Hue «O6 oduymanbHOM TonkoBaHum nyHkTa 3 cr. 4 KoHctutyuum Pecnybnuku
KasaxctaH», n. 3 KOTOPOro ykasbiBamn, YTO HEKOTOpble MeXAyHapoAHble JOroBo-
pbl, 3aknoveHHble Pecny6nukoit KasaxctaH o npuHatus KoHctutyuum 1995 r.,
obpenn npuopuTeT nepef 3akoHaMu B CUIly TOro, YTO OTHOCWUMUCH K YMCHY Ka-
TEropuii cornawleHuit, npuopuTeT KOTOpbIX Npegycmatpusanca KoHcTutyumen
1993 r. Tak, cr. 3 KoHctutyummn Pecny6nukn 1993 r. nossonsna umeTb npuopu-
TeT nepeq ee 3akOHaMy MeXAyHapoAHO-NPaBOBbIM akTam O npaBax u csobogax
YernoBeka U rpaxaaHuHa, npu3HaHHbIx Pecny6nukoii KasaxctaH. OTu akThl, no-
CKONbKY OHM YXe npu3HaHbl KasaxcTaHom, obnapaloT paBHOW OpMANYECKOW Cu-
NoI ¢ MexXAyHapoAHbIMK JoroBopamu pecnybnuku, KoTopble 6binu paTuduuympo-
BaHbl nocne npuHatua KoHctutyuyun 1995 ropa.

KoHcTuTyLmoHHbIM CoBETOM ObINIO TakkKe yKasaHO Ha TOo, Y4TO B OTAENbHbIX
3aKkoHax pecnybnuku npegycmatpuBaeTcs NpuoputeT MexAyHapoAHbIX AOroBo-
poB nepes HOpMamu 3TUX 3aKOHOB. B yacTHocTu, B n. 8 cT. 3 ['paxagaHcKoro Ko-
nekca Pecnybnukn KasaxcraHn (O6was 4actb), npuHatoro BepxosHbim CoBeTom
Pecny6nukn KasaxctaH 27 gekabpsa 1994 ropa, 3akpenneHo: «Ecnu mexpayHa-
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pOAHbLIM AOrOBOPOM, YHaCTHMKOM KOTOporo sensetca Pecnybnuka KasaxcrtaH,
YCTaHOBMEHbl WHble MpaBuna, Yem Te, KOTOpble COoAepXaTcs B rpaxgaHCKoM
3akoHofAaTenbcTBe Pecnybnukn KasaxctaH, NpMMeHSATCS npasuna ykasaHHo-
ro goroeopa...» 9T HOpMbl He npoTuBopeynnu KoHcTtutyuumn 1993 roga. OHu
ocTatloTcs B cune u nocne npuHATMa KoHctutyumm 1995 ropa, Tak Kak ykasaH-
Hble 3akoHoaaTenbHble akTbl He noasepranucb oTMeHe [MapnameHTom Pecny-
6nukn KasaxcTaH.

KoHcTuTyumoHHbIi CoBeT oTmeTwn, yto 31 mapta 1993 r. Pecnybnuka Ka-
3axcTaH npucoeamHunacb K BeHckoli KOHBEHLUMM O NpaBe MexayHapoaHbIX A0-
roBopoB 1969 roga, koTopasi, kak rnacut ee CT. 4, «He umeeT obpaTHOW cunbl»,
TO ecTb KOHBEHLMSI MOXET MPUMEHATHLCS «TOMBKO K [JOrOBOPaM, 3aKMYeHHbIM
rocyaapcTeamu nocrie ee BCTYNNeHUS B CUMY B OTHOLUEHWM 3TUX rocyAapcTBy.
3akpennas npuHUMn pacta sunt servanda - «KaxAbli OENCTBYKOLIMIA [OroBOp
obszaTeneH ANA ero y4acTHUKOB W JOMMKEH UMW OOBPOBOMBbHO BbIMOMHATHCA»
(cT. 26), KoHBeHUMS He onpefensieT nopsiaka UCMOMHEHWS foroBopa. JTO OTHO-
CUTCA K KOHCTUTYLIMOHHBIM W 3aKOHOAATENbHBIM NpeporaTuBaM rocyaapcTs U Bbl-
TekaeT U3 obLEenpu3HaHHOro NpUHLUMNa MEXAyHapoaHOro npaea - CyBEPEHHOTO
paBeHCTBa rocyaapcTs.

Takum ob6pasom, cornacHo n. 4 MNoctaHoBneHus KoHctutyuymoHHoro CoBeTa
Pecnybnuku KasaxctaH ot 11 okta6ps 2000 r., mexayHapoaHble [JOrOBOPbI, He
npegycmatpusaBLune patudukauum Kak yCrioBus BCTYNNEHWUSA B CUNy, 3aKnioYeH-
Hble Pecnybnukon KasaxctaH o npuHatus KoHctutyuum 1995 r., o npuoputert-
HOCTW KOTOPbIX FOBOPUTCSA B BbllUENPUBEAEHHbIX 3aKOHOAATENbHbBIX akTax, sABns-
10TCS AEVCTBYIOLLMMU 1 AOMKHbI Haanexalle BbINOMHATLCS.

CnepoBaTtenbHO, MexAyHapoAHO-NpaBoBble [A0roBopbl UM 0b6si3aTenscrea
KasaxctaHa, 3aknouveHHble, XOTS U He paTudUUMpOBaHHble, 40 NPUHATUS KoH-
ctutyumm 1995 r., HO NpogomKakwLiMe CyLLecTBOBaTb B HOBOM KOHCTUTYLIMOHHO-
npaBoBOM one, B 04HO BpeMs ¢ Hopmamu KoHcTuTyuum 1995 r., Takke BXOASAT B
cucTeMy AENCTBYIOLLEr0 B CTPaHe npasa.

Bce peictBylowme mexagyHapoaHble 4OroBopbl ¢ yyactvem Pecnybnuvku Ka-
3axcTaH, Mo umnepaTuBHOMy TpeboBaHuio Hopmbl M. 3. cT. 4 KoHctutyuum PK,
NPUMEHSAITCA HenocpeACTBEHHO, KpOMe CryyaeB, Koraa us MexayHapoaHoro Ao-
roBopa crnefyet, YTo Ansa ero npumeHeHus TpebyeTtcs usgaHve 3akoHa.



naBa 5
CYBBLEKTbBl ADMUHUNCTPATUBHOIO MNMPABA

§ 1. NoHATMe 1 BUALI CyOBEKTOB
aAMUHUCTPATUBHOrO npasa

y6bEeKTbl aAMUHUCTPATUBHOIO MpaBa - 3TO NULA, HafeneHHble npaBamu U
COGHaaHHOCTHMVI B cdepe rocyapCTBEHHOIO yNpaBneHns U cnocobHble pea-
NM30BbLIBATb WX B aAMWHUCTPaTUBHBLIX NPaBOOTHOLWIEHWAX. Peanusauusi npae u
06s13aHHOCTEl OCYLLECTBNsSeTCA Yepe3 agMUHUCTPATUBHbIE NMPABOOTHOLUEHWUS, B
KOTOpble CyGbeKTbl MOTYT BCTynaTb N0 COGCTBEHHOM MHULMATUBE UMK MO UHULMA-
TUBE APYroi CTOPOHbI (B CUMY HanoXeHHoN 06A3aHHOCTH, peanu3auumn BNacTHbIX
nonHomouuni). Takum obpasom, cyObeKkTbl agMWHUCTPaATMBHOIO Mpasa - 3TO No-
TeHLManbHble YYaCTHUKU afMUHUCTPATUBHBIX NMPABOOTHOLLEHWUIA, KOTOPbIE CTaHO-
BATCS TAKOBbIMW MPW HACTYMNEHUN IOPUANYECKMX (PaKTOB.

[ns Toro 4ToGbl NpU3HaBaTLCA CyObekTamy agMUHUCTPaTMBHOrO NpaBa W afg-
MWHUCTPATUBHBIX NPaBOOTHOLLEHWIA, NMMUA JOMKHbLI 06nagaTb NPaBoBbIMK CNOCO6-
HOCTSIMU - aAMWUHUCTPaTUBHOW NPaBOCNOCOGHOCTLIO (CNOCOGHOCTL MMETHL MpaBa
n 06513aHHOCTU) U aAMUHUCTPaTUBHONM AeecrnocoBHOCTbIO (CNOCOBHOCTL CBOUMU
OelCTBMSIMM peanus3oBbiBaTb NpaBa M HECTU 06S3aHHOCTW). AAMMHUCTPATUBHbIE
npaBoCNocOBHOCTb U AEeCnOCOBGHOCTL SBMATCA OAHWMMU U3 OCHOBHLIX 3MEMEH-
TOB aJMMWHUCTPaTMBHO-NPABOBOro cratyca CyObekTOB agMWHUCTPATUBHOMO mnpa-
Ba. AAMUHUCTPATMBHO-NPABOBON CTaTyC B Ka4eCTBe APYrMX OCHOBHbIX 3NEMEHTOB
BKINOYaET Takke npaBa M 0653aHHOCTM B cdepe rocyaapCTBEHHOrO YnpaBneHus,
aAMWHUCTPATUBHO-NPAaBOBbLIE rapaHTUM NpaB U cBOGOA rpaxaaH wnu npas opra-
HU3auuin. Ons oTaenbHbIX CYObLEKTOB aAMUHUCTPATUBHOIO MpaBa CTaTyc MOXeT
OOMNOMHATLCA APYTMMU 3NIEMEHTAMM: OrPaHUYEHUSIMU, NOPALKOM MOCTYNNEHUS Ha
cnyx0y AN rocyAapCTBEHHbIX CyXalux; uensamu, 3agadamu, yHKUMSMU, Komne-
TeHUMeN, NopaaKoOM NOAYMHEHHOCTU ANA roCYyAapPCTBEHHbIX OPraHoB U1 T.4.

OYyeHb BaXHbIM SIBNSIETCS BOMPOC O Knaccudukaymn cy6bekToB agMUHUCTPa-
TUBHOrO Mpaea.

PacnpocTpaHeHHbIM B pa3nuyHbIx oTpacnsix npaea (6narogaps, npexae Bcero,
rpaxgaHcKomy npaBy) siBNSeTCA AeneHne cyObekToB Ha manyeckue v opuamye-
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ckue nuua. Takoe AeneHve NpucyTCTBYET U B aAMUHUCTPATMBHOM MpaBse, K Npu-
mepy, B Kogekce 06 agMMHMUCTPaTMBHBIX NpaBoHapyLleHusix. Ho oHO He coBceM
yAa4HoO, NOCKOMNbKy cybbekTamn aAMUHUCTPATUBHOMO NpaBa MOryT NpuU3HaBaTbCs
opraHu3auuu, He obnagatoLive NpaBoM pUAMYECKOro nuua (chunuansl u npea-
CTaBUTENLCTBA, TPYAOBbIE KONNEKTUBbI, 3a6aCTOBOYHbLIE KOMUTETbI, PENIUTUO3HbIE
rpynnbl). Takum o6pa3oM, TpaauLMOHHOE AeneHne cybbeKToB NpaBa, NpuHSAToe B
rpaxgaHckoM npase, He Bcerga npMMeHUMO B afMUHUCTPATUBHOM MpaBe.

Ele ogHUM pacnpocTpaHeHHbIM AeneHneM CyGbekToB afMUHUCTPaTUBHOMO
npaBa sIBNsieTCA AeneHWe Ha rpaxaaH u opraHmusaumn. Takoe fgeneHune Gonee
yAayHo, ecnu nog rpaxzgaHaMu NoHUMaTb HE TOMNbKO Ka3axCTaHCKUX rpaxaaH, Ho
1 MHOCTPaHHbIX rpaxxaaH u nuy 6e3 rpaxpgaHcTsa, koTopble, 6e3ycrnoBHo, ABNSAOT-
ca cybbekTamMmu agMUHUCTPaTUBHOIO MpaBa.

Hanbonee npvemnembiM siBRNsieTCA AeNEHUe Ha WHAMBUAYamnbHbIX U KOMMek-
TUBHbIX cybbekToB. K umcny nepsbix OTHOCATCS: rpaxaaHe Pecnybnuvku KasaxcraH,
WHOCTPaHHbIe rpaxaaHe, nuua 6e3 rpaxaaHcTBa, rocyaapcTBeHHble cnyxatyue. K
4MCHy BTOPbIX: FOCYAAPCTBEHHbIE OpraHbl, FOCYAAPCTBEHHbIE U HErOCYAAPCTBEHHbIE
opraHusaumm (kak obnagatoLLyie npaBom IOPMANYECKOro nuua, Tak u 6e3 TakoBoro).
KoHeuHo, 1 3aecb MOryT BO3HWMKHYTb BOMPOCHI, K MpuMepy, B criyyae c Mpeanaen-
TOM, KOTOPbIN SBRSIETCS €AMHONMUYHBIM FOCYAapCTBEHHLIM OPraHoM.

Bcex cy6bekToB agMWHUCTPATUBHOIO MpaBa MOXHO MOAENUTb Ha TeX, KTO
obnafaeT rocyfapCTBEHHO-BNACTHbIMU (DYHKUMSIMU (MCMOMHUTENbHbIE OpraHbl,
cyaebHble opraHbl), U TeX, KTO Takumun PyHKLMSMU He obnagaeT (rpaxaaHe, rocy-
[apCTBEHHbIE U HEroCyapCTBEHHbIE OpraHu3aLmmn).

CnepyeT NOMHUTb, YTO cy6bekTamu agMUHUCTPATUBHOTO MpaBa MOryT 6biTb
He TOMNbKO OpraHbl UCMONMHUTENBHOWM BacTv U UHblE OpraHbl rOCyapCTBEHHOW aa-
MUHUCTPaLMK, HO U cyaebHble N NPOKypOpCcKUe opraHbl (B Cryyae paccMOTpeHus
fen o6 agMUHUCTPaTUBHBIX NPaBOHaPYLLUEHUSIX UMW MyBnMYHBIX CMIOPOB C rocyaap-
CTBEHHOV agMUHMCTpaumeli). A ecnim BECTU peyb O BHYTPEHHEM aAMUHUCTPaTUB-
HOM MpaBe - TO 3aKoHoAAaTeNbHbIE U Niobble ApYyre rocyaapCTBEHHbIE OpraHbl.

§ 2. MpaxpaHe - MHOAMBUAYalNbHble CY6BHEKTDI
agMUHUCTpaTMBHOro npasa

OCHOBHbIM, HO U KN4YeBbIM Cy6'beKTOM npasa.
VimeHHo ¢ y4yactuem 4yenoseka B TOM UINMN UHOM Ka4vyeCTBe€ BO3HUKAKOT U CyLLeCTBY-
OT MHOrMe agMUHUCTPATUBHbIE NPABOOTHOLLEHUA.
VIMeHHO yenoBek B cTtatyce npeacrtaBuTensa U Bblpa3nTesida UHTEpecoB ApYyrux
Cy6'beKTOB AAMUHUCTPATUBHOIO npaBa HenocpeacTtBeHHO CBOUMMWU OencTBNAMU
peanusyet nx npasa n 06513aHHOCTU B OTHOLLEHMSIX C AOPYrMMU yHaCTHUKaMU.

BCOBpeMeHHOM obLecTBe U rocyaapcTBe YenoBeK SBNSETCS He TOMbKO
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UcTouHuKM 3AMHUHNCTPaTUBHOIO Npasa

MmeHHO 4enoBek obnagaeT ToW M3HayanbHOW npaBocyObeKkTHoCTblo, Gna-
rogaps KOTOpoW BCe OCTaslbHble KOMMEKTUBHbIE U (PUKTUBHbIE CYGBHEKTLI aamu-
HUCTPATMBHOrO Mpasa BMOCIEACTBMU B MPOM3BOAHOM MNopsiake obpeTarT CBOU
npaBa u 06S13aHHOCTU, CTAHOBSITCH MOJSIHOLEHHLIMW yYacTHUKaMU agMUHUCTpa-
TUBHbIX NPaBOOTHOLIEHWUNA.

Mpn ocBelyeHun Bompoca knaccugukaumm cyGbEKTOB afMUHUCTPATUBHOMO
npaBa yxe Oblfo yka3aHO Ha TO, YTO CYLUECTBYIOT pasHble Moaxonbl k 06o3Ha-
YeHWIo YenoBeka B kayecTBe CybbekTa agMUHUCTPATUBHOrO npaBa. ABTOPbI Mo-
pa3HOMYy Ha3blBalOT 3TOr0 CyGbekTa: UHAMBUAOM, NUYHOCTHIO, PU3NYECKUM -
LOM, MHOWBUAYaANbHBIM CYGBHEKTOM.

Haunbonee pacnpocTpaHeHHbIM B UTEPATYpPE SABNAETCA TEPMUH «FPaXKAAHUH»
C TOV TONbKO OrOBOPKOM, YTO MOA rpaxaaHaMu MOHUMAOTCS He TOJSIbKO rpaxaaHe
KOHKPETHOro rocyfapcrea pecnybnukaHckol (hopMbl NpaBneHns, HO U UHOCTpaH-
Hble rpaxaaHe v noadaHHble, U nuuya 6e3 rpaxaaHcTea.

XapakTepucTuka MHAMBMAA Kak cyObekTa agMUHUCTPATMBHOMO MpaBa Mpous-
BOAMUTCA Yepes3 ero agMUHUCTPaTUBHO-NPABOBOW CTaTycC.

A[MUHUCTPATUBHO-PaBOBOY ~ CTaTyCc rpaxgaHnHa - 9TO KOMMMEKC 3a-
KPenneHHbIX B HOPMax agMWHUCTPATMBHOIO NpaBa W MPUCYLUMX TpaxOaHuHy
npaB u o06s3aHHOCTEN, a Takxe NpaBoOBble CMNOCOGHOCTU UM NPeayCcMOTPEHHbIE
aAMUHUCTPATUBHO-NPABOBbLIMU HOPMaMy FapaHTUM U MexaHW3Mbl peanusauuu
3TUX NpaB u 0683aHHOCTEN.

AOMWHUCTPATUBHO-NPaABOBOW CTaTyC rpaxaaHuHa kak cyGbekTa agMuUHUCTpa-
TMBHOrO Npaea onpegensieTcs 06bEMOM M XapakTepoM ero agMWHUCTPATUBHOW
npaBoCcyObEKTHOCTU.

ALMUHUCTPATUBHAS NPaBOCYOBLEKTHOCTb SIBNSIETCH OAHUM U3 OCHOBHbIX
3M1EMEHTOB aAMUHUCTPATUBHO-NPABOBOro cTatyca Cy6bekToB aAMUHUCTPATUBHO-
ro npaea (Hapsiay ¢ npaBamMu U 06513aHHOCTSIMU U rapaHTUSIMU UX peanusauunm) u
BKNtoYaeT B cebsi aAMUHUCTPATUBHYIO NPaBOCNOCOOHOCTE U aAMUHUCTPATUBHYHO
neecnocobHOCTb rpaxaaHuHa.

ALMUHUCTPATUBHAS PaBoCoCOOHOCTL KaK CNOCOGHOCTb WMMETb  aAMUHU-
cTpaTuBHbIe NpaBa U 06S3aHHOCTM BO3HMKaET y rpaxaaHuHa B MOMEHT €ro pox-
OEHUS U NpekpallaeTcs CMepTbHo.

B cBol ouepenb, a4MUHUCTPATUBHAS [EEeCrloCOOHOCTb Kak CrnocoBHOCTb
CBOVMMM COGCTBEHHbLIMW BONEBLIMU AEWCTBUAMU NpuobpeTaTb U peanv3oBbiBaTb
CBOM afMWHUCTpPaTMBHbIE NpaBa M UCMOMHATb 06S3aHHOCTM HAaCTynaeT y rpax-
OaH, Kak npaBuso, Nno AOCTWXEeHWW onpeneneHHOro HoOpMaTUBHLIMU MPaBOBLIMU
aKkTamy Bo3pacTa U NpekpallaeTcs CMepTbio.

B onpepeneHHbIx 3akoHodaTenbHbiMKM akTamu Pecnybnukm Kasaxctan cny-
Yasax rpaxgaHuH MoxeT ObiTb NpuU3HaH HeneecnocobHbIM WM OrpaHU4EeHHO
AeecnocobHbIM. [Npu3HaHHasa cyaoM HeaeecnocobHOCTh UNW orpaHuYeHHas aee-
cnocobHOCTb rpaxaaHuHa, paBHO Kak Apyrue ocobeHHOCTW MpaBoOBOro craTyca
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rpaxgaHuHa, Hanpumep HaxoxAeHWe B MecTax NueHns cBobozbl NO NPUrosopy
cyAa, BNekyT 3a coboii HEBO3MOXHOCTb peanu3auny Takumu rpaxagaHamu onpe-
AeneHHbIX NpaB B cpepe rocyAapCTBEHHOro ynpasneHus, Hanpumep, npasa Ha
OOCTYN K rocygapcTBeHHou cnyxbe unu Ha nposefeHne cobpaHuii, MUTUHIOB U
AEMOHCTpaLUMiA, LWECTBUA N NUKETUPOBaHUS.

A[MUHUCTPATUBHAS [E/IMKTOCTOCOOHOCTL TpaxaaHWHa onpefensieTcs  Kak
€ro cnocobHOCTb HECTU aAMUHUCTPATUBHYK OTBETCTBEHHOCTb 3@ COBEpPLUEHHbIE
UM, @ uHoraa ApyruMu nuuamu (GETbMM UK NULaMK, yNpasnsoLwmMm TpaHcnopT-
HbIMW CpeacTBaMu) agMUHUCTPaTWBHbIE NpaBOHApPYLIEHUS W npeTepneBaTb BCe
CBSI3aHHbIE C 3TUM NMUYHbIE U UMYLLECTBEHHbIE NULIEHNSA U OrpaHnYeHns. AgMmu-
HUCTpaTUBHAs AENUKTOCNOCOBHOCTL y rpaxAaHnHa HacTynaeT Mo AOCTMXEHUU
um 16-neTHero Bo3pacra.

AOMUHUCTPaTUBHO-NPABOBOW CTaTyC rpaxaaHuHa ABNSEeTCS COCTaBHOW U Op-
raHM4yeckon 4YacTblo ero obLiero nMpaBoBOro craTyca, BCNEACTBME Yero OH npe-
aonpegensieTcs, npexae Bcero, O6WMMU KOHCTUTYLMOHHBIMU MOMOXEHUSMU O
NpaBoOBOM CTaTyce YenoBeka W rpaxaaHuHa.

HecmoTps Ha TO YTO KOHCTUTYLIMOHHbIE HOPMbI HOCAT OCHOBOMONaratoLmin xa-
pakTep npu onpeaeneHnn agMMHUCTPaTUBHO-NPABOBOrO CTaTyca NMYHOCTU, OHU
BCE Xe He ABNSIOTCA BCEOXBAThIBAIOLMMMN N MCYEPMbIBAOLLMMUN B XapakTepucTuke
rpaxaaHuHa Kak cybbekta aAMUHUCTPaTUBHOIO Npasa. [ocyaapcTBO B PasnuyHbIX
MNCTOYHMKaX aAMWHUCTPATMBHOIO MNpaBa KOHKPETU3MpYyeT MpaBOBOE MNOMOXeHne
rpaxpaHuHa B KayecTBe CyObekTa KOHKPETHbIX BMAOB aAMWUHUCTPaTUBHBLIX NPaBo-
OTHOLLEHWNA.

CnepyeT OTMETUTb, YTO TOCYAAPCTBO MNPV pernameHTauum B KOHCTUTYLMM
NpaBoBOro cratyca MHAMBUAA He OTOXAECTBNSET ero npasa M 0643aHHOCTU Kak
YenoBeka 1 rpaxgaHuHa, a paccmaTtpuBaeT ux o6ocobneHHo Apyr oT Apyra, npu-
[iaBas TeM caMbiM UM pasHoe NMpaBOBOe 3HayeHue W 3ByvaHue. Kak npasunbHO
OTMEeYaeTcsi Mo 3TOMY NMOBOAY B HOPUAMYECKOW nuTepaType, «4eroBeKy Kak Tako-
BOMY OTBOAWTCS @aBTOHOMHOE None AeATENbHOCTU, FAe ABWMXKYLLEN CUMOW BbICTY-
natT ero UHAMBMAyanbHble MHTEpechl. Peanu3auusa nx npoucxogut B obuiectse
1 onupaeTca Ha ecTecTBEHHble Npasa Yenoseka. CTaTyc rpaxaaHWHa OCHOBbLIBa-
eTCsA Ha NPaBOBOM KOHTaKTe C rocyfapcTBOM» .

OcHoBHas cocTasnsaolas agMUHUCTPaTUBHO-NPaABOBOro crartyca noboro uH-
avBuaa - npexae BCero ero npasa v cBoOOAbl, KOTOPbIE SABNATCA €CTECTBEHHLIMU
- abConTHLIMM N HEOTYYXXAaeMbIMU, MPUHAANEXAT KaXAoMy YenoBeKy OT poxae-
HWS U He 3aBUCAT B CBOEM BO3HUKHOBEHWMN OT BONEU3bABIIEHUS rocy4apcTBa.

B Hemanon cteneHn ecTecTBEHHbIN XapakTep npas v csobop Yenoseka n npu-
3HaHWe WX rocyfapCTBOM B KayeCcTBe TaKOBbIX MpefonpeensoT AanbHenLwyro
NO3MLMI0 rOCY[apcTBa U €ro OpraHoB B OTHOLLEHUSIX C YENOBEKOM.

1 AoMuHKCTpaTUBHOE NpaBo Poccum: kypc nekuuii / K.C.Benbckuii 1 ap.; nog pea. H.K0.XamaHeBoi. -
M.: TK «Ben6wu», usg-so «MpocnekT», 2008. C. 117.
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HUcTourHmin agMUHACTPaTUBHOrO NpaBa

Hu B kakoM crniyyae 4yenoBeky HUKEM He MOXeT BbITb 0TKa3aHo U He MOryT BbITb
CO3AaHbl MPEensiITCTBUS B peanu3auun MM CBOWX eCTEeCTBEHHbIX npae u ceobof.
Peanusayunsi YenoBekom CBOMX €CTECTBEHHbIX NpaB 1 cBO6O HE MOXET 3aBUCETb
OT WCMOMHEHUSI UM HEUCNOMHEHNs rocyfapCTBOM Kakux-nmbo obsisaHHocTel B
pamKax KOHKPeTHbIX NPaBOOTHOLUEHWI C 3TUM YenoBekoM. [ocyaapcTBo 06s3aHo
BCero nuwb obecneunBaTb, co3haBaTb U COXPaHATb YCNOBWS ANS peanu3auuu
YenoBeKOM CBOMX €CTECTBEHHbIX NpaB U cBOGOA M BO3AEPXMBATHCS OT NOObLIX
[eNCTBUI, NPensTCTBYIOWMX UX peanu3auuu, 4To AOCTUraeTcs, B Yucne Apyrux
¢hakTopoB, C MCNONb30BaHWEM aAMUHUCTPATUBHO-NPABOBLIX MHCTPYMEHTOB.

OTuyXaeHWe 4eNnoBEKOM CBOMX €CTECTBEHHbIX MpaB WM cBoboa, Aaxe ecnu
OHO 1 6bINO COBEpLLEHO MO ero Bone, C ero BeAoMa W cornacusi, B ToM 4yucre B3a-
MeH Ha Apyrue npasa v 6nara, HefOMyCTUMO, HeAeCTBUTENBHO U He nopoxaaeT
HMKaKWX MpaBoOBbIX NOCMNEACTBUI, KPOME HeraTuBHbIX AN MpaBoHapyluuTenel B
pamkax npaBoOXpaHWUTENbHbIX OTHOLLEHWIA.

[encTBUTENBHO, B COBPEMEHHOM rOCyAapcTae, CTpeMsLemMcst 6biTb AEMOKPa-
TUYECKUM W NPaBOBbIM U YTBEPXAAMOLEM B Ka4eCTBE CBOUX BbICLUMX LEHHOCTEN
YenoBekKa ero Xu3Hb, npasa U cBOGOAbI, YENOBEK AOMKEH 3aHUMaTb LeHTpanbHoe
MecTo, a ero npasa M cBo60abl AOMKHbI GbITb OTNPABHbLIM Ha4arnom BO BCel npa-
BOBOW cucTeMe. Bce 3akoHbl U MHblE HOPMATUBHbIE NPABOBbLIE aKkTbl FOCyAapCTBa
OOMKHbl MPUHUMATBLCS, MOHUMATbCS, TONKOBATbCA M MPUMEHSTLCS B COOTBET-
CTBUW, @ HE B MPOTMBOPEUNMU CO CMbICIIOM U COAEpPXXaHUeM eCTECTBEHHbIX MpaB U
cBobop yernoBeka. Bcs npaBonpumeHuTenbHas AesATENbHOCTL rocyaapcTea Tak-
e OOMmKHa OnpeaensiTbCA eCTeCTBEHHbIMU NpaBamMu UM cBobodamu YenoBeka U
HW B KOEM Cry4ae He JonyckaTb UX OTPULAHWSA, HapyLUeHUss Unn yLleMIeHusl nog
NPeAnoroMm AOCTUXEHUS APYrMX rocy4apCTBEHHO-3HAUYUMbIX LiEnein.

AAMUHACTPaTHBHO-NPAaBOBOM craryc rpaxgaH

Pecnybrnmkn  Kasaxcran

KasaxctaH B cBoeW KOHCTUTyUUW npu3HaeT 4enoBeka, ero u3Hb, npasa u
cB060Abl CBOMMW BbLICLUMMUW LIEHHOCTAMWU U MocnefoBaTenbHO NpoBOAWT NOnu-
TUKy obecrneveHuns ux peanusauyuu Ha CBOEW TeppuTopunM B COOTBETCTBUU C UX
HasHayeHneM.

Tak, B cootBeTcTBUM ¢ N.N. 1 1 2 cT. 12 KoHcTuTyuun Pecnybnukn KasaxcraH
NpU3HAIOTCA U rapaHTupyloTca npaBa M cBoboabl venoseka. [paBa m cBobopbl
YernoBeka npuHagnexaTt KaXaomy OT POXAEHWS, NMpUsHaloTcst abConTHBIMU U
HeoTYyXJaembiMU, ONpefensiT CoAepXaHue W MPUMEHEHUEe 3aKOHOB U WHbIX
HOPMaTMBHBIX MPaBOBbLIX aKTOB.

EAVMHCTBEHHBIM OrpaHMyYeHnem npaB YeroBeka SIBMNSETCA KOHCTUTYLMOHHbIN
nocTynaTt o TOM, YTO OCyLUeCTBIIeHVe npaB U cBobof YenoBeka u rpaxgaHuHa He
AOMKHO HapywaTb npaB U cBo6OA APYrux nuu, nocsratb Ha KOHCTUTYLMOHHbIN
CTPOI1 1 06LLEeCTBEHHYI0 HPABCTBEHHOCTb (M. 5 ¢T.12 KoHcTuTyuyun PK). B cooTtseT-
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ctBum ¢ n.1 cT. 39 KoHCTUTyummn npasa 1 cBoboAbl YenoBeka 1 rpaxxgaHnHa moryT
ObITb OrpaHMyeHbl TONbKO 3aKOHaMK U NLLbL B TOW Mepe, B Kakol 3T0 Heobxoau-
MO B LiensiX 3aluTbl KOHCTUTYLIMOHHOIO CTPOSl, OXpaHbl O6LLECTBEHHOrO Nopsiaka,
npaB 1 cBoGOA 4YenoBeka, 3[0POBbsi M HPABCTBEHHOCTU HaceneHusi. CornacHo
n. 3 3TON e cTaThW, HY B KaKuUX CRyyasix He noanexaT orpaHMyYeHuio npasa Yeno-
Beka Ha XM3Hb, Ha NUYHYyl0 cBOGOAY, MMYHOE AOCTOMHCTBO, Ha HALMOHANbHYIO 1
PEenUrmo3Hyto NPUHAANEXHOCTb, Ha MOMb30BaHWE POAHBIM A3LIKOM U KyNbTYpPOW,
Ha yacTHylo cobcTBeHHOCTb, cBoboda crnosa, cBoboaa Bbibopa s3blka 0bLeHns,
BOCNWTaHWs, 0by4YeHus n TBopyecTBa, cBoboda coBeCcTU.

OpfHako, Kak yka3blBarnoch Bbllle, ECTECTBEHHbIE MpaBa U CBOGOAbI YerioBeka
SIBNSAOTCS HE €AMHCTBEHHbIMU B XapakTepuCTVKe afMWHUCTPaTUBHO-MPaBOBOrO
cTaTyca rpaxgaHuHa.

B KoHcTuTyuumn copepxatcs npasa rpaxaaH, KoTopble HENOCPEACTBEHHO CBSI-
3aHbl C roCyapCTBEHHbIM yrpaBrieHeMm:

* MpaBo Ha yyacTue B ynpaBrieHuu Jefniamu rocynapcrea;

* MpaBo Ha UHAMBUAYarlbHbIE U KOMNEKTUBHbIE OOpaLleHusi B rocy4apCTBeHHbIe
opraHbl ¥ opraHbl MECTHOTO CaMOoynpaBneHNs:;

* npaBo u3bupaTb M BbITb M3GPaHHLIMK B rOCYAapCTBEHHbIE OpraHbl W opraHbl

MECTHOrO CaMoymnpaBneHus:;

* MpaBo Ha JOCTYN K rocyAapCTBEHHOW crnyxbe;
* MpaBO Ha MUPHble cOBpaHNs, MUTUHIM U AEMOHCTpaLuK, LECTBUS U NUKETU-
poBaHue.

MHorue apyrme KOHCTUTYLMOHHbIE MpaBa M cBoOOAbI Takke CBA3aHbl C aaMU-
HUCTPaTUBHLIM NPaBOM, MOCKOMbKY WX peanusauus npeanonaraeT onpeaeneH-
Hble AENCTBUSI, aKTbl CO CTOPOHbI FOCYAAPCTBEHHON agMuHUCTpauun. OYeHb YacTo
aOMVHWCTPaTUBHO-NPaBOBbIE HOPMbI OBYCNaBnMBalT WNW [axe OrpaHuyMBaroT
KOHCTUTYLIMOHHbIE HOPMbI. Tak, MpaBo Ha cBoGoady NepeaBMKeHUst MOXET ObITb CBSi-
3aHO C HEOBXOAMMOCTBIO PErUCTpaLmMM B OpraHax cTuLmmM, 3anpetamy nocelartb
onpeaeneHHble Tepputopun. MpaBo Ha cBoboay obbeavHeHwn obycnaBnmBaeTcs
HEOOXOAMMOCTBLIO TOCYAAPCTBEHHOW perMcTpauum obLLeCcTBEHHbIX 0GbEANHEHWIA.
Pa3BuTME KOHCTUTYLIMOHHBIX MpaB MPUBOAMT K BO3HUKHOBEHWIO Y rpaxaaH Jomnorn-
HUTENbHBIX NpaB U 00s13aHHOCTEN, KOTOpbIE yXe, B GOMbLUOIA CTEMNEHU, TArOTET K
aAMUHUCTPaTMBHO-NPaBoBol cdepe. K npumepy, KOHCTUTYLIMOHHOE NpaBo Ha obpa-
30BaHME 03HAYaeT NosIBNEHNE Y 0By4atoLLMXCA U BOCMUTAHHWKOB TakuxX NpaB, Kak:

* MonyyeHue KayecTBEHHOro 0b6pa3oBaHNs B COOTBETCTBUM C FOCYAapPCTBEHHbI-

MU o6Leoba3aTenbHbIMU CTaHaapTamn obpa3oBaHus;

* yyacTue B ynpaBfeHWu opraHusauvein obpasoBaHus;

*  BOCCTaHOBIIEHWE U NEPEBOS U3 OHOrO Y4eBHOro 3aBefieHnsl B Apyroe, ¢ OOHOW
cneumansbHOCTU Ha ApYryto Unu ¢ ogHoin opMbl 06yYeHUsI Ha ApYyryto;

* nonyyeHue UHOPMaLUM O MONOKEHUN B chepe 3aHATOCTU HaCEeneHusi B CO-

OTBETCTBUM C 3aKoHOAaTeNnbCTBOM Pecnybnuku KasaxcTaH;
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*  NbroOTHbIA Npoe3a Ha 06l ecTBEeHHOM TpaHcnopTe (KPOMe Takcu) MO peLLeHuio

MECTHbIX MPeACTaBUTENbHbIX OpPraHoB;

*  OTCPOYKY OT Npu3blBa Ha BOMHCKYH CNyby B COOTBETCTBUM C 3aKkoHoAaTenb-
ctBom Pecnybnukun KasaxctaH u gp.

CyujecTByeT uenas rpynna npas, KoTopble He copepxaTtca B KoHCTUTY-
LN UNn HenocpeacTBEHHO HE BbITEKAlT U3 Hee, HO TakxXe ABNSATCA HEOTb-
eMnemMon 4acTbio agMUHUCTPaATUBHO-NPaABOBOro cTaTyca rpaxaaH (npaso Ha
ynpasfieHne TpaHCNopTHLIM CPeACTBOM, MPaBO Ha HOLEHWe, XpaHeHne opy-
Xusa v ap.).

KoHCTUTYLmusi ropa3fo B MeHblUell cTeneHn roBoput o6 obssaHHocTsAX. [eHe-
panbHas obssaHHoCTb cobnioaate KOHCTUTYUMIO 1 3akoHopaTenscTBo Pecnybnu-
kvn KasaxcTaH, npegycmoTtpeHHas n. 1 c1. 34 KoHctutyuuu, npegonpegensier Ha-
nM4me OrpoMHOro KonmyecTBa 06513aHHOCTEN, CoAEepXKaLlLNXCA B MHOTOUYNCIIEHHbIX
HOpPMaTMBHBIX NPaBOBbIX akTax (cobnogate pasnuyHele npasuna obLiecTBeHHOro
nopsgka u obectBeHHon 6e3onacHOCTU, MonyyaTb paspelleHusi, permcrTpauum,
YyBe[OMMATb roCyAapCTBEHHbIE OpraHbl U T.4.).

AQMUHNCTPATUBHO-IPaBOBOM craryc

MHOCTPaHHbIX TpaxgaH wu sy 6e3 rpakgaHcTBa

OnpepeneHHble 3akoHamu Pecnybnukn KasaxctaH oco6eHHOCTUM UMelTCa B
XapaKkTepucTuke agMUHUCTPaTMBHO-NPaBOBOro CTaTyca MHOCTPaHHbIX rpaxaaH u
nuy 6e3 rpaxgaHcTaa.

CyuiecTBoBaHue Takux ocobeHHocTeil 0BycrnoBneHO OTCYTCTBUMEM Yy WHO-
CTpaHHbIX rpaxaaH u nuy 6e3 rpaxaaHcta ocobol NMONUTUKO-NPaBOBON CBSA3M
¢ Pecny6bnukoit KaszaxcTaH kak ¢ rocyaapcTtBoM - rpaxaaHcTBa Pecny6nukm Ka-
3axcTaH, BNusioWei Ha 06beM U XxapaKkTep B3auMHbIX NpaB U 06583aHHOCTEW 3TUX
cy6bEKTOB aiMMHUCTPATUBHOIO Npasa.

CnepyeT uMeTb B BMAY, YTO OTCYTCTBME Y MHOCTPaHLUEB M anatpuaos (nuy
6e3 rpaxpgaHcTBa) rpaxaaHcTBa Pecnybnuku KasaxctaH HU B KOeM crny4yae He
ymansieT ux B ctaTyce YenoBeka, He NullaeT Ux eCTECTBEHHbIX nNpaB U ceoboa n
BO3MOXHOCTU uX 6ecnpenaTcTBEHHON peanu3auuun Ha Tepputopun Pecnybnuvkm
KasaxcTaH B OTHOLWEHUAX C APYrUMKU cyBbekTamn afMUHUCTPATUBHOIO NpaBa.

B KasaxctaHe B cooTtBeTcTBMM C N. 4 cT. 12 KoHctuTtyuun PK ot 30 aBrycta
1995 r. nHocTpaHubl 1 nuua 6e3 rpaxgaHcTBa Nonb3ylTCA NpaBamu U csoboaa-
MW, @ Takxe HecyT 06s3aHHOCTW, YCTAHOBMEHHbIE AN rpaxaaH, ecnu UHoe He
npeaycMoTpeHo KoHCTUTyuMel, 3akoHaMn 1 MexayHapoaHbIMU [OroBOpamm.

OTcyTcTBME Y MHOCTpaHUeB U nuy 6e3 rpaxagaHcTBa npaB U 06s3aHHOCTEN,
KOTOpble CYLLECTBYIOT TONbKO Yy rpaxaaH Pecny6nuku KasaxctaH B cuny ux rpax-
[aHCTBa, 03Ha4YaeT HEBO3MOXHOCTb BO3HWKHOBEHMWS U CyLLECTBOBaHWS B NPUHLN-
ne NpPaBOOTHOLLEHWUI, B paMKax KOTOpbIX Takue npasBa M 06583aHHOCTU Mornu Bbl
6bITb peanv3oBaHbl.
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BmecTe ¢ Tem ykasaHHas 0cob6eHHOCTb aAMUHUCTPaTUBHO-NPaABOBOro cTaTyca
MHOCTPaHLEB BMNAET HE TOSbKO Ha 06BbEM UX NpaBo- U AeecnocobHOCTU, HO Tak-
Xe U Ha 00beM U xapakTep WX AeNMKTOCNOCOBHOCTU. Tak, B COOTBETCTBUM C 3a-
KOHOAaTenNbHLIMN akTamn 06 agMUHUCTPaTUBHOW OTBETCTBEHHOCTU CyGbekTamu
OTAENbHbIX COCTaBOB aAMUHUCTPATUBHbIX NPaBOHapPYLUEHWA MOryT ObITb UCKMIO-
YATENBHO MHOCTPaHLbl. TOMBKO K HUM NPUMEHSETCA Takas Mepa aAgMUHUCTPATUB-
HOro B3bICKaHUSI, KaK agMUHUCTPaTUBHOE BbiABOPEHME.

CneuuanbHbIM 3aKOHOM, PErnameHTUPYHLLMM OCHOBHbIE nMpaBa n 06s3aHHO-
CTU MHOCTpaHLeB, NOPSAOK WX Bbesda B Pecnybnuky KasaxctaH, npebbiBaHus n
nepeaBMXeHUst NO ee TeppuTopun 1 Bolesaa u3 Pecnybnukn KasaxcrtaH, sBnsertcs
3akoH Pecny6nukn KasaxctaH oT 19 utoHs 1995 r. «O npaBoBOM NOMOXEHUN UHO-
CTpaHLEeB».

MpaBoBoe nonoxeHve nHocTpaHueB B Pecnybnuke KasaxctaH moxeT onpe-
[ensaTbCa Takke MexayHapoAHblMu goroBopamu Pecnybnukm KasaxcraH. Ecnu
MeXayHapoaHbIM [OrOBOPOM, paTuduumpoBaHHbiM  Pecnybnukoii KasaxcTaH,
YCTaHOBMEHbI MHbIE Npasuna, Yem Te, KOTopble coAepxaTcs B 3aKoHe, TO npu-
MEHSITCA NpaBuna MexayHapogHOro 4orosopa.

CornacHo cT. 29 ykazaHHOro 3akoHa, ero NnonoXeHns pacnpocTpaHsATCa Tak-
Xe Ha nuy 6e3 rpaxgaHcTBa, eCcniM MHOe He YCTaHOBIIEHO 3aKOHOAATeNbHbIMU
aktamu Pecnybnukn KasaxcraH.

B TO e Bpems NonoXeHWs yKkasaHHOro 3akoHa He 3aTparvBaloT yCTaHOBMEH-
Hble 3aKoHofaTenbcTBOM Pecny6nukn KasaxctaH u mexayHapoaHbIMU [oroBopa-
MK Pecny6nuku KasaxctaH npusunermm 1 UMMYHUTETbI FMaB U COTPYAHWUKOB UHO-
CTPaHHbIX AUNIOMATUYECKUX U KOHCYNbCKMX npeactaBuTenscTB (CT. 30 3akoHa).

B cootBeTctBUMM co cT. 2 3akoHa Pecnybnukm KasaxctaH «O npaBoBoM no-
NOXEHUN WMHOCTPaHLUEB» uHOCTpaHuavu B Pecnybnuke KasaxcTaH npusHatoTcs
nuua, He aBnaoWwwmecs rpaxaaHamu Pecnybnukn KasaxctaH u umetowme gokasa-
TenbCTBa CBOEN MPUHAANEXHOCTU K IPaXgaHCTBY MHOro rocyaapcTsa. Jluua, He
aBnsowyecs rpaxaaHamu Pecnybnukn KasaxctaH u He nmetowme aokasaTenb-
CTBa CBOE MPUHAANEXHOCTU K FpaXAaHCTBy WMHOrO rocyfapcTsa, NpU3HaloTCH
nyamu 6e3 rpaxaaHcTBa.

MHocTpaHubl B Pecnybnuvke KasaxctaH mmetoT npaBo Ha obpalieHune B ¢y
N WHble rOCYAapCTBEHHble OpraHbl ANA 3aluWTbl NpUHagnexawmux UM umylie-
CTBEHHBIX U NINUYHBIX HEUMYLLLECTBEHHbIX NpaB. VIHOCTpaHLpbl Nonb3ylTca B cyae
npoueccyanbHbIMM NpaBamu HapasHe ¢ rpaxgaHamu Pecny6nuku KasaxcraH, 3a
UCKITIOYEHMEM CIyYaeB, NPefyCMOTPEHHbIX MEeXAyHapoaHbIMW foroBopamu Pe-
cny6nukn KasaxcraH.

Mcnonb3oBaHne MHOCTpaHLamu CBOMX MpaB U CcBOGOA He AOMKHO HAaHOCUTb
yuiepb nHTepecam Pecnybnuku KasaxcTaH, npaBam W 3aKOHHbIM UHTepecam ee
rpaxgaH 1 gpyrux nuy, U HEOTAENMMO OT WUCTONHEHUS UMK 06A3aHHOCTEN, ycTa-
HOBMEHHbIX 3aKoHoAaTensCcTBOM Pecnybnukn KasaxcraH.
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OnpepeneHHble npaBa (Kak npaBuno, BCE MNOMAUTUYECKME U  Y4acTUYHO
coumnanbHO-IKOHOMMUYECKME) MOryT NpuHaanexaTtb U COOTBETCTBEHHO ObiTb pea-
nn3oBaHbl TONbKO rpaxaaHamu Pecnybnuku KasaxcraH.

Tak, Hanpumep, MHOCTPaHLbBl He MMEIOT NpaBa JOCTyna K rocyAapCTBEHHOM
cnyx6e, HasHa4yaTbCA Ha OTAeNbHblE AOMKHOCTU UMW 3aHUMAaTLCS ONpeaeneHHbIM
BWOM TPYAOBON AeATeNbHOCTU, eCNv B COOTBETCTBUM C 3aKOHOAATENbLCTBOM Pe-
cny6nukn KasaxctaH HasHauyeHue Ha 3T JOSHKHOCTU UMW 3aHATUE TakuMm BUAOM
[eATeNbHOCTU CBSI3aHO C MPUHAAMNEXHOCTbIO K rpaxaaHcTBy Pecnybnuku Kasax-
cTaH (cT. 6 3akoHa PK ««O npaBoBOM MOMOXEHUN UHOCTPaHLEBY),

B cootBetcTBMM co cT. 12 3akoHa PK «O npaBoBOM MOMOXEHWM MHOCTpaH-
LeB» MHOCTpaHLbl, MOCTOSHHO Npoxwusatwlme B Pecnybnuke KasaxcTtaH, umetot
npaBo BCTynaTb B 06LEeCTBEHHbIE 0ObEANHEHNSA, KPOME NONUTUYECKUX NapTUil u
o6LecTBEHHbIX 06BbeAMHEHNIA, NpecneayoLnX NONMTUYeckne Lenn, ecnm aTo He
NpOTMBOPEYUT ycTaBam (MOMOXEHUAM) 3TUX 06 beAUHEHWIA.

MHocTpaHubl B Pecnybnuke KasaxctaH He moryT usbupatb 1 6biTb 36paHHbI-
MW B NpeAcTaBuUTENbHbIE U ApYyrue BbIGOpHbIE rocyaapCTBEHHbIE OpraHbl U AOMX-
HocTh (cT. 19 3akoHa PK ««O npaBoBOM MOMNOXEHWUW MHOCTPAHLEBY).

OpHOBPEMEHHO MHOCTPaHLbl HECYT Te Xe 06A3aHHOCTU, YTO U rpaxaaHe Pe-
cnybnuku KasaxcTaH, 3a ucknioveHmem o6sa3aHHOCTEN, NPefyCMOTPEHHbIX TOMbKO
ansa rpaxgaH Pecnybnukn KasaxcraH.

Tak, Hanpumep, cornacHo cT. 17 3akoHa PK «O npaBoBOM MOMOXEHUU MHO-
CTpaHLUeB», MHOCTpaHLbl obnaratTca Hanoramu n cbopamu B Pecnybnuke Kasax-
CTaH Ha obLunx ocHoBaHMAX C rpaxpgaHamu Pecnybnukn KasaxctaH, ecnu nHoe
He npeaycMOTPEHO 3aKOHOAATENbCTBOM U MeXAyHapoAHbIMWU fgorosopamun Pe-
cnybnuku KasaxctaH. OgHako B COOTBETCTBUM cO CT. 20 TOro xe 3akoHa BOMHCKas
0653aHHOCTb He pacnpocTpaHAeTCs Ha MHOCTPaHLEB, NMOCTOSIHHO NMPOXWUBAIOLLMX
Ha TeppuTopun Pecnybnukm KasaxcTaH.

Ha uHoCTpaHHbIX rpaxaaH HaknagblBatoTCs M AONOMHUTENbHbIE 06A3aHHOCTY:
permcTpupoBaTb No NpubbLITUM CBOM MacnopTa, yBeAOMMATb OpraHbl BHYTPEHHUX
Aen o nepemelieHnn no Tepputopumn KasaxctaHa, umeTb npu cebe AOKYMEHT,
YAOCTOBEPSAIOLLMNIA MNYHOCTb, U T.4.

Kpome Toro, B OTHOLLEHUN MHOCTPaHHbIX rpaxaaH u nuy 6es rpaxagaHcTea ro-
Cy[apcTBOM yCTaHOBNEeHbl ocobble npasuna ux Bbesga B Pecnybnuky KasaxcraH,
npebbiBaHNA Ha ee TeppuTOpUN, UX Bble3aa n3 Pecnybnukn KasaxcrtaH u TpaH3uT-
HOro npoesaa 4yepes ee TeppuUToOpUIO.

Tak, cornacHo cT. 22 3akoHa PK «O npaBoBOM MOSIOXEHUW WHOCTPaHLEBY,
MHOCTpaHLbl MOryT Bbe3dxaTb B Pecnybnuky KasaxctaH no geicTBuTenbHbIM 3a-
rpaHWMYHbIM MacrnopTam Wnu 3aMeHsLWMM UX JOKYMEHTAM NPU HanMuun BbLE3A-
HbIX BU3 Pecnybnukm KasaxctaH, ecnu nHOM NOpsAoK He YyCTaHOBMEH cornalleHu-
em Pecnybnukn KasaxcTtaH c COOTBETCTBYIOLLEN CTOPOHOWA.
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Bbesg B Pecnybnuky KasaxctaH MHOCTpaHLy MOXeT ObiTb 3anpeLyeH:

a) B MHTepecax obecneyeHus rocyaapcrBeHHol 6e3onacHocTu, oxpaHbl obLue-
CTBEHHOrO MopsiaKka Unu 340poBbA HACENeHUs;

6) ecnu ero AenNCTBUS HanpasneHbl HA HACUIIbCTBEHHOE W3MEHEHWE KOHCTUTY-
LIMOHHOTO CTPOS;

B) €Cnu OH BbICTynaeT NpoTue cyeepeHuteta Pecnybnuku KasaxctaH, npusbisa-
eT K HapyLUeHW0 enHCTBA U LieNOCTHOCTU ee TeppuTopum;

r) ecnu OH pa3XuraeT MEeXrocyfapCTBEHHYIO, MEXHaLMOHanbHy U penurnos-
Hyt0 Bpaxay;

A) ecnu 3To HeobxoAMMO AN 3alyuTbl MpaB U 3aKOHHbLIX UHTEPECOB rpaxaaH
Pecnybnukn KasaxctaH v gpyrux nuu;

€) €eCnu OH OCYXAEH 3a TEPPOPUCTUYECKYHO AeATENbHOCTb NGO NpU3HaH CyaoMm
0cob0 OnacHLIM peLuanBUCTOM;

X) €eCnu OH He nNpeAcTaBun NOATBEPXAEHWE O HanMMuuu CPeacTB, HeobXoAUMBIX
ans npebbiBaHna u Bble3aa n3 Pecnybnuku KasaxctaH, B nopsiaike, onpeae-
naemom lpasutensctBom Pecnybnukn KasaxcraH, 3a ucknoveHmem opanva-
HOB, NUL,, POAMBLUMXCS WNWN paHee COCTOSIBLUMX B rpaxaaHcTBe Pecnybnuku
KasaxctaH unu Kasaxckon Cosetckon Couuanuctudeckor Pecnybnuku, wu
UYNEeHOB UX CeMel;

3) ecnu BO Bpemsa npeabigyliero npebbiBaHua B Pecnybnuke KasaxctaH 6binm

ycTaHoBIMEeHbl (hakTbl HapyleHWs UM 3akoHofaTenbCcTBa O MPaBOBOM MOMO-

XEHWUU UHOCTPaHLEB, TaMOXEHHOIO, BamnoTHOIO UMW MHOTO 3akoHo4aTeNbCTBa

Pecnybnukn Kasaxcrah;

ecnu npu obpalleHn ¢ xogaTancTBom O Bbesae OH coobLmn o cebe noxHble

CBeAeHVs Unn He NpeacTaBun Heo6XoAMMbIE AOKYMEHTbI B CPOK, YCTAHOBIEH-

HbIli 3akoHogdaTenscTBom Pecnybnukn KasaxcTaH.

MHocTpaHuam, paHee BbiasopsiBMMCA M3 Pecnybnuku KasaxctaH, 3anpe-

waetca Bbe3 B Pecnybnuky KasaxctaH B TedeHWe NATU NET CO AHA BblHECEHUS

peLleHns O BbiABOPEHUN.
Bblean 13 Pecny6nuku KasaxctaH MHOCTpaHLUy He pa3pellaeTtcs:

a) ecnu UMelTCA OCHOBAHWA ANS NPUBMNEYEHUS ero K yronoBHON OTBETCTBEHHO-
CTW - 40 OKOHYaHUsi NPOM3BOACTBA MO Aeny;

6) ecnu OH ocyXdeH 3a CoBeplUeHWe NPEeCcTYNreHnUs - A0 OTObITUS HakasaHus
MM ocBobOXAEHUS OT HaKasaHus;

B) €CNW OH YKMOHSAETCS OT UCNONHEeHUs 0653aTeNbCTB, HaNOXEHHbIX Ha Hero cy-
[OM, - 4O MCMNoNHeHUst 06a3aTensbCTB;

r) MO WHBIM OCHOBaHWAM, YCTaHOBMNEHHbIM 3akoHoAdaTenbcTBoM Pecnybnuku Ka-
3axcTaH.

Bblesa n3 Pecnybnukm KasaxctaH nHocTpaHua MOXeT ObITb OTCPOYeH A0 ucnors-

HEHUS1 UM UMYLLLECTBEHHbBIX 0653aTENBCTB, C KOTOPbIMU CBSA3aHbI CYLLECTBEHHbIE UH-

Tepechl rpaxaaH Pecnybnukn KasaxcTaH, apyrix ousnyeckux 1 iopuanyeckux ni.

=
=
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MHocTpaHel, moxeT 6bITb BblABOpPeH 3a npegensl Pecnybnuku KasaxctaH:

a) ecnu ero AencTBusa NpoTMBopevaT MHTepecam obecrnedeHuss rocyaapcTBeH-
Hol 6e3onacHOCTU UNK oxpaHbl 06LLECTBEHHOro Nopsaaka;

6) ecnu 310 HeobxoANMO ANSA OXPaHbl 340POBbA U HPABCTBEHHOCTU HaceneHus,
3almMThl NpaB M 3aKOHHbIX MHTepecoB rpaxaaH Pecnybnukn KasaxcTtaH u apy-
rmx nuy;

B) €CnW OH HapyLluun 3aKoHOAATENbCTBO O NPaABOBOM MOMOXEHUW WHOCTPaHLEB,
TaMOXeHHoe, BantTHOe UMK MHoe 3akoHoaaTenscTBo Pecny6nukn Kasaxcrak;

r) B cnyvyae npusHaHusa Gpaka HeAeWCTBUTENbHBLIM B NOpsAAKe, YyCTaHOBNEHHOM
3aKoHoAaTenbHbLIMU akTamu, ecnu 3aknoveHne 6paka ¢ rpaxaaHnHom Pecny-
6nukn KasaxctaH SBMNOCb OCHOBaHWEM ANS OCTaBMNEHUSA ero Ha NOCTOSIHHOE
MecTo xutenbctea B Pecnybnuke KasaxctaH.

PelseHne o BbiABOPEHWM MPUHUMAETCst YNONHOMOYEHHBIMW Ha TO rocyaap-
CTBEHHbIMU opraHamu Pecny6nukn KaszaxctaH. B cooTBeTCTBUM C 3akoHOAaTeNb-
CTBOM 006 afMWUHWUCTPATUBHbLIX NPABOHAPYLUEHWUAX TakKMM OpraHoMm SBnsieTcs cyn.
WHocTpaHel 065a3aH noknHyTe Pecnybnuky KasaxctaH B CpOK, yka3aHHbIA B pe-
WeHUn cyaa. YKNoHSAKLWMeca oT Bble3da UHOCTPaHLbl NoAnexaT, ¢ CaHKLuU npo-
Kypopa, 3agep>XaHuio U BbIABOPEHUIO B MPUHYAUTENBHOM NOpsiaKe.

lMacnoptHeli pexum B Pecrnybnuke KasaxcraH

[Mpn nccnepoBaHMM BONPOCOB afMUHUCTPATUBHO-NPaABOBOro cTaTyca rpaxaaH
Pecny6nukn KasaxctaH U agMUHUCTPATMBHO-NPABOBOroO cCTaTyca WMHOCTPaHHbIX
rpaxgaH u nuy 6e3 rpaxgaHcTBa B KasaxcTaHe HeTpyaHO 3aMeTuUTb pasHuly B
ob6beme 1 xapakTepe ux npas v obsizaHHOCTel. [ocyaapcTso, Npu3HaBas 3a BCemu
nHanenagyymamum nx ectectBeHHble, abconoTHble U HeoT4vyXaaemMble npasa 4veno-
BeKa, TEM He MeHee noaBepraeT pa3NMyYHoON NPaBOBOW pernameHTauun ux nonuTu-
Yeckme M coumanbHO-3KOHOMMYeckue npasa u 06s3aHHOCTY, peanusauns KOTopbixX
B KOHKPETHbIX aAMNUHUCTPATUBHbIX MPaBOOTHOLLUEHNAX B Hemarnoun cTeneHn 3aBmcuT
OT NO3nyMn camoro rocygapctea no OTHOLUEHUIO K KaXXAOoMy TakoMy UHOUBUAY.

C rpaxgaHamu Pecnybnukn KasaxctaH B cuny ux rpaxgaHcTBa y rocygapcrsa
cyuwectsyeTt yCTOVIHVIBaH NONNTUKO-NPaBoBas CBA3b, 3aKntoyawuwlasacsa B Hannu4nmn
B3aUMHbIX MONMIUTUYECKNUX N coLManbHO-3KOHOMUYECKUX NMpaB U obsi3aHHocTen. C
MHOCTpaHuamu n nuuamu 6e3 rpaxagaHcTBa y rocyaapcrea Takux ocobbix B3aumo-
OTHOLUEHUI HET U ObiTb HE MOXET.

B ykasaHHOW CBSI3W B LENSIX BBEAEHUS YNPOLLEHHOIO Nopsiaka NoATBEPXAEHUS
rpakaaHamu CBOEW NMPUHAANEXHOCTW K rpaxnaaHcTBy ONMpefeneHHoro rocynap-
CTBa W, KaK crieicTBMUE, BO3MOXHOCTU BecnpensiTCTBEHHOW peanu3auyuv npuHag-
nexaiux UM B CUMY rpakgaHcTBa MONMUTUYECKMX M COLMAnbHO-3KOHOMUYECKUX
npaB U 0653aHHOCTEN B OTHOLLUEHWUSIX CO CBOUM rOCyapCTBOM U C UHOCTPaHHbI-
MW rocyaapcTBamy KaxzabiM rocy[apCTBOM Ha CBOEW TeEppUTOpUKM BBOAMTCS ra-
criopTHasl cucTeMa W YCTaHaBINUBAETCS [1acrOPTHLIA PEXUM.
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lMacnopt (ygoctoBepeHne NMYHOCTH) rpaxgaHuHa - 3TO ABNSOWMIACA cob-
CTBEHHOCTbIO rocyAapcTBa U HaxoAsALWMIACS B NIMYHOM BIaAeHUU U NONb30BaHWUK
rpaxgaHuHa aToro rocygapctea ouLmasnbHblil AOKYMEHT CTPOro yCTaHOBNEHHOW
hOopMbI, BblAaBaeMblii B YCTAHOBNEHHOM 3aKOHOM MOPSAKE YNONHOMOYEHHbLIMU
opraHamu rocyfapcTea rpaxgaHam 3TOro rocyfapcrsa, codepXalluii OCHOBHbIE
NMYHbIE AaHHbIE U BUOMEeTpuYeckMe napameTpbl rpaxaaHuHa - Bnagensua na-
cnopra, YAOCTOBEPSIOWMIA €ro NMMYHOCTb WU NOATBEPXKAAIOLWMIA ero npuHaanex-
HOCTb K rpaxaaHCTBy 3TOro rocydapcrsa.

3akoHofaTenb onpefensieT nacrnopT W yAOCTOBEPEeHWE NUYHOCTU B Kade-
CTBE OCHOBHbIX JOKYMEHTOB, MoATBepxaalowwmx rpaxaaHcteo Pecnybnuku Ka-
3axcTaH. Tak, cormacHo cT. 4 3akoHa Pecnybnukm KasaxctaH ot 20 gekabps
1991 r. «O rpaxgaHcTBe», JOKYMEHTOM, NOATBEPXKAAOLMM rpaxaaHcTBo Pecny-
6nmkn KasaxcraH, SBnseTca yAoCTOBEPEHNE NMYHOCTU NMBO NacnopT rpaxaaHu-
Ha Pecnybnukn KasaxcraH. Kpome Toro, rpaxaaHcTBo pebeHka B Bo3pacte Ao 16
neT MOXeT TaKxke NOATBEPXAAaTbCA ero CBMAETENLCTBOM O POXAEHWUM U nacnop-
Tom ntoboro u3 poagutenen.

B cootBetctBUM € N. 1 [MpaBun AOKYMEHTUPOBAHUS U perucTpauum Hacene-
Hus Pecnybnukn KasaxctaH, yTBepXAeHHbIX noctaHoeneHuwem [lpaBuTenscrsa
Pecny6nukn Kasaxctan ot 12 uions 2000 r., rpaxagaHe Pecny6nukv KasaxctaH,
He3aBUCUMO OT MeCTa MPOXUBAHWSA, OOMKHbI UMeTb [OKYMEHTbI, YA0CTOBEPSIO-
e nuyHocTb. B TO e Bpemsi 3akoHopaTenbctBOo Pecnybnuku KasaxctaH He
065a3bIBaeT rpaxaaH HOCUTL Npu cebe AOKYMEHTbI.

MHocTpaHHble rpaxaaHe u nuua 6e3 rpaxaaHcTsa, NOCTOSIHHO UMW BPEMEHHO
npebbiBaoLme Ha Tepputopun Pecnybnukun KaszaxcraH, Takke AOMKHLI UMEeTb A0-
KYMEHTbI, YAOCTOBEPSIOLLMNE UX NINYHOCTb.

[Ins nHOCTpaHLUEB TakKMMy AOKYMEHTaMK ABNSIOTCA NacrnopTa CTpaH UX rpax-
[aHCTBa, BU3bl Ha Bbe3[ W npebbiBaHue Ha Tepputopumn KasaxctaHa v BuA Ha
XUTeNbCTBO MHOCTpaHua B Pecnybnuke KasaxcraH. Mpu 3TOM MHOCTpaHLbl, Bpe-
MeHHO npebbiBatolime B Pecnybnuke KasaxcraH, o6s3aHbl umeTb npu cebe na-
cnopTa, 3aperucTpupoBaHHble B Mnopsake, ycTaHosneHHoM [lpaBunamu Bbesga
1 npebbiBaHua MHOCTpaHueB B Pecnybnuke KasaxctaH, a Takke ux Bble3ga u3
Pecny6nuku KasaxctaH, n npeabaBnate UX No Tpe6oBaHMIO YyNONHOMOYEHHBIX ro-
CYLapCTBEHHbIX opraHoB (n. 12 MNpasun Bbesga v npebbiBaHWs MHOCTpaHLEB B
Pecnybnuke KasaxctaH, a Takke ux Bblesga u3 Pecnybnuku KasaxcraH, yTBepx-
[eHHbIX noctaHoBneHuem Mpasutensctea PK ot 28 aHeaps 2000 r.).

[nsa nuy 6e3 rpaxgaHcTBa, NOCTOSHHO NPOXMBAIOLWMX Ha TeppuTopumn PK, go-
KYMEHTOM, YAOCTOBEPSIOLMM UX NINYHOCTb, SBMNSETCS yAoCTOBepeHue nuua 6e3
rpaxgaHcTBa.

[okyMeHTbI, yaocToBepsiolMe NUMYHOCTb, BblaaBaeMble Pecnybnukoi Ka-
3axcTaH, ABnsATCs cOBCTBEHHOCTbIO rocydapcTea. [paxagaHe 06s3aHbl 6epexHo
OTHOCUTLCA K BblA@BaeMbiM WM YAOCTOBEPEHUAM NUYHOCTU, obecneumBaTtb MX
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UcrouHnkm agmuH1CTpaTMBHOIO Npasa

COXPaHHOCTb W He BnpaBe nepefasaTb yKasdaHHble JOKYMEHTblI TPeTbUM nuuam,
chaBaTb WX B 3anor. MsbaTue yaoCTOBEPEHUA NMUYHOCTU AOMYCKAeTCA TOMbKO B
cnyyasx, yCTaHOBMEHHbIX 3aKOHOM, W TOMbKO AOSHKHOCTHLIMWU NUL@MMW YNOMHO-
MOYEHHbIX Ha 3TO rocyapCTBEHHbIX OPraHoB.

[loKyMeHTbl, yAOCTOBEpPSIOWMNE MUYHOCTb, 3aMOMHAKTCA YMNOMHOMOYEH-
HbIM OpraHom, Mo XenaHuioo Bnagenbua, Ha rocyaapCTBEHHOM WX PYCCKOM,
a nacnopt rpaxgaHuHa Pecnybnukn KasaxctaH, kpome 3TOro, Ha aHrnmMnckom
A3blKax.

Macnopt rpaxpaHuHa Pecnybnukn KasaxctaH siBnSeTcs OOKYMEHTOM, YAo-
CTOBEpPSALMM NMYHOCTb Bnagenbla npu Bble3ge W 3a npegenamu Pecny6nvkm
KasaxctaH. Macnopt rpaxaaHnHa Pecnybnukn KaszaxcTtaH BblgaeTcs CpoKoOM Aei-
CTBUA Ha AecATb neT. 1o 3asBneHuio rpaxhaHvHa Cpok AecTBUS nacnopTa Mo-
XeT OblTb NPOANEH YNONHOMOYEHHbBIM OPraHoM elle Ha OAWH rof.

MacnopT rpaxpanuHa Pecny6nukn KasaxcTaH BblgaeTcs rpaxpaHam, no ux
XenaHuio, He3aBuMcCUMO OT Bo3pacTa.

Bce rpaxpaHe Pecnybnukn KasaxctaH, NOCTOSHHO NpoXuBalolwwmne Ha ee Tep-
pUTOPUN, JOIKHBI UMETb YAOCTOBEPEHUE NINYHOCTM.

YpoctoBepeHne nuMYHOCTWM rpaxpaHuHa Pecnybnukm KasaxctaH Bblaaetcs
rpaxaaHam ¢ 16-neTHero Bospacta W AelCTBUTENbHO Ha TEPPUTOPUN pecnybnuku.

YpaoctoBepeHne NMYHOCTU BblAaeTCs CPOKOM AENCTBUS Ha AecATb NeT.

Jnuam 6e3 rpaxpaHcTBa, MOCTOSIHHO MPOXWBAKLWMM Ha Tepputopun Pecny-
6nukn KasaxctaH, gocturwmm 16-neTHero Bo3pacTa, BblAAeTCs yAOCTOBEpeHue
nuua 6e3 rpaxagaHcTBa. YAocToBepeHue nuua 6e3 rpaxaaHcTBa BbigaeTcs cpo-
Kom gencteusa Ha 10 net Ans NoATBepXAEHUSA NUYHOCTM Bnajenbla Ha Teppu-
Topun pecnybnvkn u 3a ee npegenamu. Mpu Belesge 3a rpaHuly 6e3 poautenei,
OMeKyHOB, noneyuTenein yaoctoBepeHue nuua 6e3 rpaxpgaHcTBa MOXeT Bblga-
BaTbCs nNuuam mnagwe 16 ner.

Bua Ha xuTenbcTBO MHOCTpaHua B Pecnybnuke KasaxctaH BblgaeTcsi WHO-
CTPaHHbIM rpaxaaHaMm, MOCTOSIHHO MpOoXuUBalWMUM Ha Tepputopun Pecnybnuku
KasaxctaH, ¢ 16-neTHero Bo3pacTa, Ha CpOK AeiCTBUS nacrnopta CTpaHbl ero
rpaxgaHctea. Bupa Ha XuTenbCcTBO yA0CTOBEPSET NMMYHOCTL Brnadensua Ha Teppu-
Topun Pecnybnuku KasaxcrtaH.

YpocTtoBepeHue NMYHOCTM M nacnopT rpaxpgaHvHa Pecnybnukun KasaxctaH Bbl-
[aloT opraHbl CTUUMK. [JOKYyMEHTbI, yAOCTOBEPSAIOLME NINYHOCTb, BbIAAOTCH MO
MECTY MOCTOSIHHOIO XWUTENbCTBa (perncTpayun) AOKyMEHTUPYEMOro nuua u Bpy-
YyalTcs NUYHO BRnafenbLly WK ero 3aKkOHHOMY NpeAcTaBUTEN!o.

Mpu OTCYyTCTBUM MOCTOSIHHOrO MeCTa XWUTEeNbCTBa AOKYMEHTbI, YA0CTOBEpSio-
LLiMe NNYHOCTb, BblJaloTca rpaxaaHam Pecnybnvkm KasaxctaH no mecTy BpemeH-
HOro NPOXWBAaHWA, NOATBEPXAaeMOMY OpraHamu CTULUKU, NO MecCTy dakTnde-
CKOro HaxoXAeHusi, noATBepXAaeMoMy B YCTAHOBIIEHHOM 3aKOHOAAaTeNbCTBOM
nopsake opraHamy BHYTPEHHUX Aen.
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Macnopt rpaxpaHuHa Pecnybnukn KasaxctaH odopmnsieTcs Takke vepes 3a-
rpaHyypexaeHus Pecnybnuku KasaxctaH rpaxgaHam Pecnybnuku KasaxcraH:

*  MOCTOSIHHO NpOoXMBatLWMM 3a npegenamu Pecnybnuku KasaxcraH;

* nony4awowmm obpasoBaHue no o4Hol hopme obyueHns B y4ebHbIX 3aBeeHU-
AX, PaCMoONOXEHHbIX Ha TEPPUTOPUN MHOCTPAHHBIX FOCYAapCTs;

* paboTallmM B MHOCTPAHHLIX rocyAapcTsax no TPyAOBOMY [OroBOpY, 3aKmio-
YEHHOMY Ha CPOK He MeHee O[HOro roaa;

*  YneHam CeMbM YKa3aHHbIX NnL, NPOXUBAIOLWUM BMECTE C HAMMU;

* POACTBEHHMKaM NepcoHana AunnoMaTuyeckon cnyxbbl, NpoxusaloWmm Bme-
CTe C MepcoHarnom AUniomMaTU4eckoin cnyxbbl 3a pybexoM u He MMeLUM
npaea Ha nony4yeHne AUNNOMAaTU4ECKOro unu cnyxebHoro nacnopta B COOT-
BETCTBUM C 3aKoHoAaTenbcTBoM Pecnybnuku KasaxcraH.

Bua Ha xuTenbcTBO MHOCTpaHua B Pecnybnvke KasaxctaH u yooctoBepeHue
nuua 6e3 rpaxaaHcTBa BblAAOTCA OpraHamu BHYTPEHHWUX Aen.

paxxgaHam Pecnybnukv KasaxctaH npu ytpaTe yAOCTOBEPEHUS NIMYHOCTU Unn
HenpurogHoOCTV ero Ans AanbHenWwero UCrnonb3oBaHNs, a Takke nuuam, Bblllef-
1M 13 rpaxaaHcTea Pecnybnuku KasaxctaH, 4O NONYYEHUS UMW HOBbIX AOKYMEH-
TOB, YAOCTOBEPSAIOLLMNX NIMYHOCTb, BbIAAETCS BPEMEHHOE YAOCTOBEPEHNE NNYHOCTH
CPOKOM AeiCTBMUA [0 Tpex MecsleB. ITOT CPOK MOXET OblTb NpoAneH ynonHoMo-
YeHHbIM OpraHoM Mo 3asiBNeHUo Bnajenbla elle Ao Tpex mecsiueB. BpemeHHoe
YAOCTOBEpEHWE AENCTBUTENBHO Ha TeppuTopun Pecnybnukn KasaxcraH.

IpaxxpaHam Pecnybnuku KasaxctaH, BpeMeHHO Haxofswwmmcs 3a pybexom,
npu yTpaTe nacrnopTa AUNNomMaTUYecknuM NpeacTaBUTENLCTBOM UMK KOHCYNbCKUM
yypexaeHnem Pecnybnuku KasaxctaH 3a py6exom BblgaeTcsi CBUAETENbCTBO Ha
BO3BpalleHve, AeiicTBuTeNbHOE ANS Bbe3aa B Pecnybnuky KasaxctaH u npoesaa
no ee TeppuUTOpUN K MECTY MOCTOSIHHOrO XUTEMNbCTBA.

BpemeHHoe yaocToBepeHne MMYHOCT U CBUAETENBLCTBO HA BO3BPALLEHUE SAB-
NATCS JOKYMEHTaMM KpaTKOBPEMEHHOrO nonb3oBaHus. o HUM Henb3s coBep-
LWaTh rpaxaaHCcKo-NpaBoBbIe CAENKU.

paxpgaHam Pecny6nukm KasaxctaH B yCTaHOBIIEHHOM 3aKOHOAATENbCTBOM
nopsake MoryT ObITb BblAaHbl AUNNOMAaTUYECKUIA, CNyebHbI nacnopT u nacnopT
mopsika Pecnybnukn KasaxcraH.

PeructpaymoHHbiii  Pexmnm

B cootBetcTBUM co cT. 21 KoHcTutyuumn PK kaxxgomy, KTO 3aKOHHO HaxoauTces
Ha Tepputopun Pecnybnukn KasaxctaH, npuHagnexuT npaBo cBoGOAHOro nepe-
OBWXKEHUS NO ee Tepputopun M cBoGOAHOro BbiGOpa MECTOXMUTENbLCTBA, Kpome
Cny4yaeB, OrOBOPEHHbIX 3aKOHOM. Kaxablii MMeeT npaBo Bble3xaTb 3a npeaensl
pecnyonuku.

BmecTe ¢ TeM B Lensix rocyfapCTBEHHOrO yyeTa rpaxaaH no Mecty UX Ha-
XOXOEHUS, YCTAHOBNEHUSI U AOKYMEHTANIbHOro NOATBEPXKAEHUSI UX MOCTOSIHHOrO
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MECTOXUTENbCTBA WM BPEMEHHOro npebbiBaHna Ha Tepputopumn Pecnybnuku
KasaxctaH, a Takxe onpegeneHus ux opuanyeckoro agpeca rocyaapcrtsom BBO-
ANTCS U peanu3yeTtca Ha Bcel Tepputopumn Pecnybnuku KasaxcraH peructpaym-
OHHbIVI  PEXUM.

Tak, B cooTBETCTBMU C M. 27 [NpaBun JOKYMEHTUPOBaAHNA U pErncTpaLum Hace-
nenus Pecnybnukm KasaxctaH ot 12 utonsa 2000 r. BnagenbLbl JOKYMEHTOB, YA0-
CTOBEPSIIOLLMNX MUYHOCTb, PETUCTPUPYIOTCS MO NMOCTOSIHHOMY MECTY XWUTENbCTBA, a
TakXe CHUMAlTCS C perncrtpauuu npyu nepemMeHe MecTta XWUTenbCTBa.

Mmetowas cBoel Lenblo yyeT Haxoaswmxcsa B KasaxcTaHe rpaxpaH, peru-
cTpauus No MECTY XUTENbCTBA UMW BPEMEHHOTO NPebbiBaHWA He JOIKHa npe-
NSATCTBOBAaTbL rpaxpaHam B peanu3auuu uMu cBoboabl NepeaBUKeEHUs Mo Teppu-
Topun KasaxcTtaHa u cBo6oabl BbIGOpa MecTa UX XUTENbCTBa.

OpHako B cooTBeTCcTBUM € N. 39 MNpaBun AOKYMEHTUMPOBAHUS W perucrpayuu
HaceneHusa B UHTepecax rocyaapcTBeHHOW 6e30nacHOCTU U oXpaHbl O6LecTBEH-
Horo nopsigka, obecneveHns 300poBbs HaceneHns Pecnybnuku KasaxctaH moryt
6bITb B COOTBETCTBMM C 3aKOHOAATENbCTBOM YCTAHOBMEHbLI OrPaHUYeHUs B Bbl-
6ope mecTa xuTenbcTBa M cBO6OAE NepeaBUXKEHNS B OTAEMbHLIX MECTHOCTAX Pe-
cny6nukn KasaxctaH. YCTaHOBNEHWE WUHbIX OrpaHUYeHnii He fonyckaeTcs.

Ons peructpauuv nuu, NpuBLIBLUMX K MECTY MOCTOSIHHOTO XXUTenbcTBa WNu
BPEMEHHOro nNpebbiBaHNsa B HACENEHHbIX MYHKTax, HaxXOAsALWMXCS B YCIOBUSX OCO-
60oro pexuma (3akpbITbiX agMUHUCTPATUBHO-TEppUTOpUanbHbIX 0bpa3oBaHusX),
npefocTaBnseTCcs paspeLleHne KOMMNETEHTHbIX OPraHoB, BbljaBaeMoe B YCTaHOB-
neHHoMm nopsgke. lNpu 3TOM nuuam, NOCTOSAHHO MPOXWBAKLWMUM Ha TEpPUTOPUN
NorpaHUYHoON 30Hbl, YNOMHOMOYEHHBIMU OpraHamu K nacrnoprtam, YAOCTOBEpPeHU-
SIM NIMYHOCTW BblAaeTCcs AOKYMEHT, NOATBEpXAalwWwuii X npoxueaHne B norpa-
HUYHON 30He.

OpraHamu, YnonHOMOYEHHbIMU OCYLLECTBNSATL PErucTpauuio no MecTOoXu-
TEeNbCTBY U CHATME C peructpauuv rpaxgaH Pecnybnuku KasaxctaH, ssnsioTcs
opraHbl OCTUYMM, KOTOPble BedyT y4eT 3aperncTpupoBaHHbIX U CHATbIX C peru-
cTpauwum rpaxgaH Pecnybnukm KasaxctaH B nopsigke, yctaHoBrneHHOM MuHucTep-
cTBOM tocTuumm Pecnybnukm KasaxctaH. Peructpaums n cHsaTue ¢ peructpauum
OCYLLECTBNAIOTCA NyTEM MPOCTaBMEHWS LITamMna U 3anucu B KHUre perncrpayuu
rpaxpaH, Kotopasi BblAaeTcs opraHamu HCTULMM COBCTBEHHMKAM (HaHMMaTensm)
XUMuLa v UHbIM Nuuam, B BEAEHUMN KOTOPbIX HaxoAAaTCsa 34aHNs U NOMELLEHUS.

PerucTtpauusa mecta xutenbctsa puanyecknx NuL, ocyLLeCTBNAETCA Ha OCHO-
BaHUM AOKYMEHTOB, MOATBEPXAAKLWMX MNpuobpeTeHne MMM B YCTAHOBMNEHHOM
nopsiake xunuwa B co6CTBEHHOCTb NMOO CBUAETENBLCTBYIOLWMUX O MOMYyYEHUN €ro
B NoOnb3oBaHWe, B TOM 4Yucrne No AOroBopy Hailma (apeHabl), nogHalrima, a Tak-
Xe NpefoCTaBnsloWMX UM MpaBO Ha BCENEHWE B XUMULLE MO WMHbIM OCHOBAaHU-
SIM, NpefyCcMOTPEHHbIM 3akoHoAaTenbcTBoM Pecnybnuku KasaxcTtaH, a Takke no
NUCbMEHHOMY COrnacuio co6CTBEHHMKA (HaHUMaTeNs) xunuwia.

115



asa 5

PerucTpaums rpaxgaH OCyLEeCTBSETCS B XUIbIX AOMaX, KBapTUpax, AauHbX
CTPOEHUSIX Caf0BOAYECKMX TOBApULLECTB W KOOMEPaTUBOB, OBLUEXUTUSAX, FOCTU-
HULaX, AoMax OTAbIXa, CaHaToOPUsAX, NPOMUIAKTOPUSX, NTEYEBHBIX YUpPexaeHusX,
[LOMax-UHTepHaTax, naHcuoHaTax, AOMax npecTapesbiX, CyXebHbIX 3aaHusx v
NOMELLEHMSAX.

YNOTHOMOYEHHBIMY OpraHamm Mo OCYLLECTBIEHWNIO PETUCTPALMM U CHATUS C pe-
TUCTPaLMM MHOCTPaHHbIX rpaxaaH 1 nuy 6e3 rpaxgaHcTea, NOCTOSIHHO NPOXUBAK-
WX Ha TeppuTopun Pecnybnuku KasaxcraH, SBRATCA OpraHbl BHYTPEHHUX Aerl.

MecTo peructpauuu rpaxaaHuHa sIBMSIETCS ero pUaNYECcKM agpecoM.

[loKyMeHTOM, NOATBEPXKAAOLMM MECTO perucTpauun dhusnyeckoro nuua, ss-
NAETCA KHUra PerucTpayny rpaxsaaHr.

B cnyuyasix, yCTaHOBMEHHbIX 3aKOHOAATENbCTBOM, KHUra Peructpauuu rpax-
[aH Unn ee Konusi NPEAbABNAETC B 3aMHTEPECOBaHHbIE OpraHbl.

B cootsetctBuMM ¢ . 36. Mpasuni LOKYMEHTUPOBAHWS U PErUCTPaLIMK HaceneHus
rpaxgaHe Pecny6nmki KasaxcraH, npubblBLUMe HA BPEMEHHOE XMTENbCTBO CPOKOM
cBblLLE Tpex MecsiLeB, GepyTcs opraHaMu ICTULMK Ha YYeT No MECTy BPEMEHHOTo
npoxXwuBaHus. MocTaHoBKa Ha yYeT OCYLLECTBIAETCS MO 3asBMEHUI0 rpaxaaH um
VHOMY [OKYMEHTY, MOATBEPXAAOLEMY OCHOBaHWUSI BPEMEHHOro npebbisaHus. Mo
3asIBMEHNI0 COCTOSALLMX HA BPEMEHHOM YYeTe ML, B yCTAHOBIIEHHOM MOPSAKE, OHU
MOryT GbiTb 3apErucTPUPOBaHbI Kak MOCTOSIHHO MPOXMBalOLLE.

ALMUHNCTPAaTUBHO-IPABOBble rapaHTum npas W cBobod rpaxgaH.

Obpawjenns rpaxgaH Kak crnocob rocynapCTseHHOro obecrnevyenus

peanusaumn M 3aluTel npas u ceoboa rpaxgaH

AAMUHUCTPATUBHO-NPAaBOBbIE rapaHTUM npaB U cBobof rpaxaaH - elle oauH
3MEeMEHT aAMUHUCTPATUBHO-NPABOBOrO cTatyca. [apaHTuM MoryT BblpaxaTbcs B
pasnuuHbIX hopmax.

Tak, nobon rocygapCTBEHHbIN CnyXalwMin B CBOeW OesTenbHOCTU obs3aH
obpawatb BHMMaHMe Ha npaBa M cBobopabl rpaxaaH. B cootBeTcTBUM ¢ 3ako-
Hom Pecnybnukmn Kasaxctan ot 23 uions 1999 r. «O rocyaapcTBeHHoON cnyx6e»
npuvopuTeT MpaB, CBOGOA M 3aKOHHLIX MHTEPECOB rpaxaaH nepen UHTepecamu
rocyfapctsa siBNsieTCs OAHWM W3 MPUHLMMNOB rOCYAApPCTBEHHON cnyx6Gbl. B co-
oTBeTCcTBUM C 3akoHoMm Pecnybnuku Kasaxctan oT 27 Hosbps 2000 r. «O6 ag-
MWHUCTPATUBHBIX MpoLedypax» NpuopuTeT npaB M cBoboA rpaxaaH siBnsercs
OZHVM U3 MPUHLMMNOB afMUHUCTPATUBHbIX Npoueayp. CyLiecTByioT creumanbHble
rocyapCTBEHHbIE OpraHbl W OpraHu3aunn, B Yblo KOMMETEHLMIO BXOAUT NpenmMy-
LLeCTBEHHO 3aluMTa npaB U cBoGog rpaxaaH. B topucnpyneHuun Takue opraHbl
Ha3bIBaKOTCS MpaBOOXpaHWUTeNbHBIMU. XOTS B 3akoHopaTenbcTBe KasaxcraHa
He COLEpPXUTCS MOHSTUSI MPaBOOXPaHUTENbHbLIX OPraHoB, K HUM TPaAULMOHHO
OTHOCSIT OpraHbl BHYTPEHHUX Aef, HauuoHanbHoi Ge3onacHocTn, duHaHCOBOM
MoNuLUK, YrorioBHO-UCMONMHUTENBHOW CUCTEMbI, NPOKYpaTyphl, TAMOXEHHbIE Op-
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raHbl 1 opraHbl No YpesBblyariHbIM cuTyaumsaM. Kpome toro, B Pecnybnuke Kasax-
CTaH CyLlecTByeT AOMKHOCTHOe nuuo, HasHayaemoe [pesugeHTom Pecny6nuvkm
KasaxctaH, - YNONHOMOYEHHbIA MO MnpaBaM 4YenoBeka, AeATeNnbHOCTb KOTOPOro
obecneynBaeTca rocyfapCTBEHHbIM Yy4ypexaeHnem - HauuoHanbHbIM LEHTPOM
no npaeam yenoseka. Mpu MpesngeHte Pecnybnukn KasaxctaH geiicTByeT Takxe
Komucemsa no npaBam uyenoBeka - KOHCYNbTaTUBHO-COBeLLATENbHbIA OpraH, co-
AencTeyoWNA peanusauuun NaBoi rocyfapcTBa €ro KOHCTUTYLMOHHBIX MOSHO-
MOuMiA rapaHTa npas U cBOOO YenoBeka U rpaxaaHuHa.

Takvum obpa3om, CyLecTBOBaHWE Ha3BaHHbLIX OPraHOB W OpraHu3aumii npeacTas-
nsietT cobowi cBoeobpasHble (OpraHnM3aLumoHHbIE) rapaHTum Npae 1 cBobop rpaxaaH.

B 3akoHopaTenbctBe Pecnybnukn KasaxctaH npeaycMOTpeHbl pasnuyHble
0653aHHOCTUN roCyAapCTBEHHbBIX OpraHoB no cobniogeHuto npas u cBobopg rpax-
OaH, a Takke OTBETCTBEHHOCTb 3a UX HecobniogeHne, 4TO MOXHO paccMaTpuBaTh
B Ka4yeCcTBe rapaHTuin.

Hanpumep, B cootBeTcTBUM € N. 3 cT. 18 KoHcTuTyummn Pecnybnukn KasaxctaH
rocyfapcTBeHHble opraHbl, 06LecTBeHHble 00beAMHEeHUs, OOMKHOCTHbIE nuua
1 cpeacTBa MaccoBol MHbopMauuu obs3aHbl obecneynTb KaxaoMy rpaxaaHu-
HYy BO3MOXHOCTb O3HAaKOMWUTbLCS C 3aTparuBalLiMMU €ro npasa W MHTepechl A0-
KyMEeHTaMW, peLleHUs MU U UCTOYHMKaMn uHdopmauyuun. B cootseTcTBum ¢ n. 2
cT. 164 Okonorunyeckoro kogekca ot 9 sHBaps 2007 r. rocyaapcTBeHHbIE OpraHbl, a
TakXke AOMKHOCTHbIE NULA, BbINOMHAKLNE FOCYAapCTBEHHbIE YHKUWUN, unu du-
3MyeckrMe 1 lopuanyeckne nuua, okasbiBaloliMe HaceneHuto Ha OcHoBe ny6nuy-
HOro AoroBopa ycrnyru, UMerolme OTHOLUEHWE K OKpyalolen cpeae, obsa3aHbl
npeaocTaBnATb OTKPbITLIA AOCTYN K 3KOMOrM4yeckon uHdopmauuu, B TOM uucne
no 3anpocam U3NYECKNX U IOPUANYECKUX NnL,.

CyulectByeT 6onbluOe KOMUYECTBO TaK Ha3blBAEMbIX HOPM-rapaHTuin unu
npas-rapaHTuii, T.e. MOMNOXEHWA B Pa3NUYHbIX HOPMATMBHLIX MPABOBbLIX akTax,
crnocobCeTByOWMX peanusauun npas U cBobod rpaxaaH. HekoTopble M3 Takux
HOpPM-rapaHTuii, UMelLnX HeNOCPeACTBEHHOE OTHOLEHWE K aAMUHUCTPaTUBHO-
npasoBoi cdepe, cogepxatcsa B KoHcTutyuun. Mpumepamu ssnsoTca Tpebosa-
Hue 06 oduuymanbHOM onybnMKoOBaHUW HOPMAaTWMBHLIX MPaBOBbLIX aKTOB, Kacato-
Lwmxcs npas, cBob6oa u obsisaHHOCTen rpaxaaH (n. 4 cr. 4), npaBo Ha cygebHyto
3awmTy npaB u ceobog (n. 2 ct. 13), npaBo Ha obpalleHne B rocygapCTBEHHbIE
opranbl (n. 1 c1. 33). HopMbI-rapaHTUn 1 npaBa-rapaHTUM Haxo4saTcs U B oTpac-
neBOM 3aKoHopaTenbcTBe. Tak, B cdepe 34paBOOXpPaHEHUS, rpaxaaHe UMeroT
npaBo Ha OTKa3 OT MEeAMWLMHCKOW MOMOLLM, NPaBO Ha NonyyYeHWe He3aBUCUMOro
MHEHWUS O COCTOSIHWUM 340POBbSA, NPaABO Ha NOMyYeHne rapaHTMpPOBaHHOro obbema
becnnaTHOW MeAWLMHCKOW NMOMOLLUN U T.4.

OrpoMHoe 3HayeHue cpeaw rapaHTuii npuaaeTcs npasy Ha obpaieHune. 3a
rpaxpgaHamun Pecny6nukun Kasaxctan B n. 1 cr. 33 KoHcTtutyummn PK npusHaetcs
npaBo obpallaTbCs NMYHO, @ TakkKe HanpaeBnATb MHAWBUAYaNbHbIE U KONNEKTUB-
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Hble obpalleHns B rocyAapCTBeHHbIe opraHbl U opraHbl MECTHOrO camoynpasne-
HUsA. YKasaHHOe NpaBo Yepe3 MeXaHusMm nofauu rpaxpaHaMu U opraHv3auusamm
obpalleHnin 1 pacCMOTPEeHNUs UX rocyfapcTBOM Ha npakTuke obecneumBaeT BO3-
MOXHOCTb W CO3[aeT rapaHTuu peanu3auum u 3almTbl npae, cBo6oa 1 3aKOHHbIX
WHTEPECOB rpaxaaH 1 opraHusauui.

Mopsgok nogaum u paccMoTpeHust obpalleHuin rpaxaaH U opraHusaumin pe-
rnameHTupyetca B KasaxctaHe 3akoHom Pecnybnuku KasaxctaH oT 12 siHBaps
2007 r. «O nopsigke paccMOTpeHus obpalleHuin hUsn4eckux U HpUaNYECKNX
nmuy» (ganee - «3akoH 06 obpalleHusxX»).

BmecTe ¢ Tem felicTBUe yka3aHHOrO 3aKkOHa He pacnpoCTpaHsieTcsl Ha 06-
paweHns UsnYeckux u pUaANYECKUX NnL, NOPAAOoK PacCMOTPEHUS KOTOPbIX
yCTaHOBNEH 3akoHodaTenbcTBoM Pecnybnvku KasaxctaH 06 agMUHUCTPATUBHbBIX
npaBoHapyLUEeHWsX, YronoBHO-NpoLeccyanbHbIM, rpaXaaHCKUM npoLeccyanbHbiM
3akoHopaTtenbctBoM Pecnybnukn KasaxcrtaH.

Cybbektamu obpallyeHnin no 3akoHy o6 obpalleHusax npusHatoTcs Bce usm-
Yyeckue U ropuanyeckue nuua.

Cy6bekTamu, paccmaTtpvBaolmMmy obpalleHusi, B COOTBETCTBUU C 3aKOHOM
06 obpalleHnax NpU3HalTCA rocyAapCTBEHHble OpraHbl, OpraHbl MeCTHOro ca-
MOYNpaBreHunsl, PUONYECKUE NuLa CO CTOMPOLEHTHBIM y4YacTuem rocyfapcrea
nubo npepocTasnsaoLWwme ToBapbl (paboTbl, yCnyru) B COOTBETCTBUN C YCNOBUSMU
rocy4apCcTBEHHOrO 3aka3a M (Mnu) rocyfapCTBEHHOrO 3akyna, KoTopble BripaBe
paccmaTpuBaTtb U NpUHUMATL peLleHus no obpalieHnsaM PU3nYecknx U opuan-
YeCKUX NMUL, B COOTBETCTBUM C UX KOMMETEHLMEN.

lMox obpatyeHnem, cornacHo n/n. 4) ct. 1 3akoHa 06 o6paLleHusix, NoHMMaeT-
ca HanpaBneHHoe cyGbekTy, paccMaTpuBatoLlemMy obpalleHue, Unm SOMmKHOCTHO-
My N1LY MHAMBMAYANbHOE UMK KONNEKTUBHOE MUCbMEHHOE, YCTHOe Nnbo B dop-
Me 3MeKTPOHHOro AOKYMEHTa, 3aBepeHHOro 3feKTPOHHOW LMdPOBON NOANUCHIO,
npeanoxeHune, 3assneHue, xanoba, 3anpoc Unu OTKNWK.

Kak BMAHO M3 3akoHoAaTenbHOro onpedeneHust obpalleHusi, pasnuyatoT cre-
Aytoume Bnabl obpalleHnii rpaxaaH U opraHu3auuii B rocyaapCTBEHHbIE OpraHbl:

1. 3asBneHue - 3To xogaTancTBO NULa O COAECTBUMN B peanu3aunmn ero npas
n ceoboa unu npae u csobop Apyrux nuy, nubo cooblieHne O HapylleHun 3a-
KOHOB M MHbIX HOPMATWBHbIX NPABOBbIX aKTOB, HeAoCTaTkax B paboTe cy6bekToB,
paccmaTpuBaroLmx obpalleHns, OOMKHOCTHBIX NuL, NBo KpUTUKa UX AesTenb-
HOCTW;

2. 3anpoc - ato npocbba nuua o npegocTaBneHny UHOPMaLMU NO UHTepe-
CylOLWMM BOMPOCaM fIMYHOTO Mnn 06LLEeCTBEHHOTO XapaKTepa;

3. lpeanoxeHue - 3T0 peKoOMeHAaumMs nuua no CoBEpPLUEHCTBOBAHUIO 3aKOHOB
N MHbIX HOPMAaTUBHbIX MPaBOBbLIX aKTOB, AEATENbHOCTN rOCYAapCTBEHHbIX OPraHoB,
pasBuUTUIO OOLLECTBEHHbIX OTHOLLUEHWUIA, YMYyYLIEHWIO COLManbHO-3KOHOMUYECKON
N MHBIX Chep AeATeNnbHOCTM rocyaapcTea u obLyecTsa;
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4. OTKMK - 3TO BbIpaXXEHUe NULOM CBOEro OTHOLIEHUS K MPOBOAWMON rocy-
NapCTBOM BHYTPEHHEN W BHELUHEN NOMUTUKE, a Takke K COBbLITUAM U ABNEeHUsSm
0o6LLeCTBEHHOrO xapakTepa;

5. XKanoba - ato TpeboBaHne nNuua 0 BOCCTAHOBIIEHUW UNW 3aLUUTE HapyLUeH-
HbIX MpaB, CBOGOA WMNWN 3aKOHHbIX MHTEpecoB, 06 yCTpaHeHUW HenpaBOMEpPHbIX
OencTBuiA unu 6e3necTBus AOMKHOCTHBIX UL, a Takke OTMEHe He3aKOHHbIX pe-
LWEeHWN CyOBEKTOB.

B uensx peanusauuu u 3awmTbl C NOMOLLbIO rOCyAapcTBa Bcex npas, cBoboa
N 3aKOHHbIX WHTEPEeCOoB rpaxaaH u opraHusauuin 3akoH 06 obpalyeHusx Bosna-
raeT Ha rocyfAapcTBeHHble opraHbl 06513aHHOCTb MPUHATUA U PaccMOTPEHUs No
CyLecTBy BCex MOCTynatoLwmnx obpalyeHuii rpaxaaH u opraHusauii.

0653aTenbHOCTL NPUHATUS U PAcCMOTPEHUA obpalleHunii rpaxaaH U opraHu-
3auuin obecneunBaeTcs:

1) camum 3akoHogaTenbHbIM TpeboBaHueM 06583aTenbHOCTU M 0COGbIM Nopsia-
KOM npvema, perucrpaumm, yyeta U pacCMOTpeHusi obpalleHuidi rpaxpaH u
opraHusauuii; otkas B npueme obpalleHus 3anpeliaeTcs;

2) ycTaHOBNEHWeM B 3aKOHe 4eTKOro nepeyHs ycrnosui, korga obpalieHusa He
nognexaT paccMOTPEHUIO.

Tak, B cooTBeTCTBMM CO CcT. 5 3akoHa 06 obpalleHusx He noanexart paccMmo-
TPeHuio:

1) aHoHUMHOe obpalleHue, 3a UCKINIYEHUEM CryyaeB, Korga B Takom obpalue-
HUW cofepXaTcs CBEAEHMSI O TOTOBSILLMXCA UMW COBEPLUEHHbIX NpecTynne-
Huax nubo o6 yrpose rocyaapcTBEHHOW Mnn obLiecTBeHHOW Be3onacHocTn 1
KOTOpPOE NOANEXWUT HEMEANEHHOMY MepeHanpaBieHU0 B roCyAapCTBEHHbIE
opraHbl B COOTBETCTBMU C UX KOMMETEHUMEW; NOL aHOHUMHbIM obpalyeHnem
noHnmaeTcs obpalleHne, No KOTOPOMY HEBO3MOXHO YCTaHOBWUTb aBTOPCTBO,
OTCYTCTBYIOT NOAMUCL, B TOM YUCIIE INIEKTPOHHAsS LndpoBas Noanmch, NoYTo-
BbIi agpec 3asBuTens;

2) obpalyeHre, B KOTOPOM HE M3MOXeHa CyTb BOMpoca.

Ecnu ycnosusi, nocnyxuBLiMe OCHOBaHWEM ANs ocTaBneHust obpaiyexHus 6e3
paccMoTpeHusi, B nocneayouwemM Gbinu ycTpaHeHbl, CyOBEKT Unum AOMMKHOCTHOE
nuuo obs3aHbl paccmaTpuBaTh ykazaHHoe obpalleHue.

3akoH 06 obpalyeHnax yctaHaBnuBaeT TpeboBaHUs K NMCbMEHHOMY obpalle-
HWIO TpaxaaH u opraHu3auuii, B COOTBETCTBUM C KOTOPbIMU:

1) obpalleHne OOMKHO afpecoBaTbCsl CYGBEKTY MNM AOMMKHOCTHOMY nuudy, B
KOMNETEHLMI0O KOTOPOro BXOAWUT paspelleHue MOCTaBMNeHHbIX B obpalleHun
BOMPOCOB;

2) B obpaleHun hr3nyeckoro nuua OoMKHbl ObiTh ykasaHbl ero damunus, uvs, a
TakKKe No XenaHuo 0T4ECTBO, NOYTOBLIV afpec, IPUANYECKOro NnLa - ero Haume-
HOBaHMWe, MOYTOBLIN agpec, ucxoaswmii Homep n gata. ObpalleHve AOMmKHO BbiTh
noanvcaHo 3assutenem nMbo 3aBepeHO 3NEeKTPOHHOW LidpoBOI NOANUCHIO.
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Mpu nogave xanobbl yka3biBaloTCA HAaMMeHOBaHWe CyGbekTa U AOMKHOCTb,
daMunmuu 1 MHULManbl JOMKHOCTHBIX NUL, YbW AENCTBUS 0GXanyloTcs, MOTUBbI
obpalyeHus u TpeboBaHus.

OpHako Hanuyve TpeboBaHWii K NMMCbMEHHOMY oBpalleHnto rpaxaaH He uc-
KMtoYaeT BO3MOXHOCTU rpaxaaH v NpeacTaBuTenelt opraHusauuii obpatutbest B
rocyapCTBEHHbIE OpraHbl YCTHO.

B aToii cBSI3n BaxkHOW hopmori MexaHu3Ma obecneyveHnsa peanusaumm u 3am-
Tbl NpaB rpaxzaaH ¥ opraHu3auuii No UX YCTHbIM 06palLeHnaM SIBRSeTCA NUYHbIN
npuvemM rpaxgaH v npefcTaBuTeneli opraHu3aumii pykoBoauTensiMmn (3amectute-
NSMU pyKOBOAMUTENEN) rocyAapCTBEHHbIX OPraHoB.

Mo TpeboBaHuio Hopmbl cT. 13 3akoHa 06 obpalleHusix pykoBoaMTEnu rocy-
[apCTBEHHbIX OpraHoB, OPraHOB MECTHOrO CaMOympaBneHWUs U UX 3aMecTuTenu
0653aHbl NPOBOAUTL NUYHBIVA NpUeM rpaxaaH v npeacTaBUTENen opuanNYeckux
1L, B TOM uncre pabGoTHUKOB 3TUX OpraHoB, He pexe OAHOro pasa B Mecsil Co-
rmacHo rpadwuky npvema, yTBepXgaemomy PyKOBOAWUTENEeM COOTBETCTBYHOLLErO
rocyfapcTBeHHoro opraHa. [puem [OMmKeH MpoBOAUTLCH MO MecTy paboTbl B
YCTaHOBNEHHbIE W [OBEAEHHbIe [0 CBEAEHUS (DU3NYECKUX U IOPUANYECKMX NnL,
[OHU 1 yackl.

Ecnu oGpalleHue He MOXeT GblTb paspeLLeHo AOMKHOCTHBIM NLOM BO BpeMsi
npvema, OHO M3naraeTcsi B MUCbMEHHOW hopme U ¢ HUM BefeTcst paboTa kak ¢
NMUCbMEHHBIM 0BpalleHnem.

O6palleHre MOXeT BHOCUTLCS Yepe3 npeacTaBuTens U3NYECKOro Unu opu-
andeckoro nuua. OdopmneHve npeacTaBUTENBCTBA NPOM3BOAMTCS B NOpsiaKe,
YCTaHOBNEHHOM FpaXxdaHCKUM 3aKoHofaTenbcTBoM Pecny6nuku KasaxcTaH.

B noaTtBepxaeHue dakta nonyvyeHusi obpalleHus 3asiBUTENio, Henocpes-
CTBEHHO 06paTMBLIEMYCSI MUCBbMEHHO K CYObeEKTY, BblAAeTCs TanoH C ykasaHueM
OaTbl U BpeMeHW, haMunum n MHULManNoB nuua, NPUHSBLLENO obpalleHue.

Ob6palleHne, NocTynuBLIee TFOCYAAPCTBEHHOMY OpraHy Wnu [OMKHOCTHOMY
nuLy, B KOMMETEHLMIO KOTOPOrO HE BXOAUT paspelleHue MocTaBlieHHbIX B obpa-
LLIEHUM BOMPOCOB, B CPOK HE NO3AHee Tpex paboumx AHeN HanpaBnseTcs COOTBET-
CTBYIOLLMM rOCyAapCTBEHHLIM OpraHam ¢ coobLyeHnem 06 3ToM 3asiBUTENIO.

Mo ycTtaHoBneHHoMy Hopmoli cT. 8 3akoHa 06 obpalleHuax obwemy Tpebosa-
HWo obpalleHne huanyeckoro n (Mnu) LPUONYECKOro nNuua, Ans paccMOTPeHUs
KOTOpOoro He TpebyeTcs nonyveHne MHGOPMaLMKM OT MHBIX FOCYAAPCTBEHHBIX Op-
raHoB, OMKHOCTHBIX NUL, NIMGO NpoBepka C BbIE3AOM HA MECTO, paccMmaTpuBaeT-
CA B Te4YeHue MSATHaAYaTv KaneHaapHbIX AHEH.

Ob6palleHre usnmyeckoro n (Mnu) PUANYECKOro nuua, Ans paccMOTPeHUs
KoToporo TpebyeTtcsi nonyyeHne MHGOPMALMN OT UHbIX FOCYAAPCTBEHHbLIX Opra-
HOB, OOIMKHOCTHBIX NUL, NGO NpoBepKa C BbIe3AOM Ha MecTo, paccMaTpuBaeTcs
M NO HeMy MPUHUMAETCs pelleHue B TeYeHue TpuAuath KaneHgapHbIX AHEV co
[HS1 MOCTYNNEHUs rocyAapCTBEHHOMY opraHy, JOSHKHOCTHOMY NuLly.
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B Tex cnyuasx, korga Heo6XOAMMO MpoBefdeHWE OOMOSIHUTENBHOTO M3y4ye-
HUSI UNK NPOBEPKU, CPOK PACCMOTPEHMUSI MOXET GbiTb NpoaneH He bosee yem Ha
TPUALATL KaneHAapHbIX AHEW, O YeM COoOoOLlaeTcsl 3asiBUTEN0 B TEYEHME Tpex
KaneH4apHbIX AHe ¢ MOMEHTa NPOANEHUs cpoka paccMoTpeHusi. Cpok paccmo-
TpeHusa no obpalleHunio NpoaneBaeTcs pykoBoAMTENEM rocy4apCTBEHHOrO opraHa
UNW ero 3amecTUTENEM.

Ecnu pelueHne BonpocoB, M3NOXeHHbIX B obpalieHun, TpebyeT AnuTenbLHOro
cpoka, To obpalleHne CTaBUTCA Ha AONOMHUTENbHbIA KOHTPOSb BNIOTb JO OKOH-
YaTenbHOro ero UCMOJSIHEHUs!, O YeM coobLiaeTcs 3asBUTENIO B TeYEHWe Tpex ka-
neHpapHbIX AHEN.

Mpn aTom 3akoHamu Pecny6nuku KasaxcTaH MOryT yCTaHaBnMBaTbCsl WHblE
CPOKW paccMOTpeHus obpaLyeHuii.

Mo pesynbTatam paccMoTpeHusi obpalleHunii NPUHUMAaeTCcst O4HO U3 creayto-
LMX peLleHunit:

1) O MOSMIHOM MMM YaCTUYHOM YAOBMETBOPEHUN OBpaLLEeHUs;

2) 06 oTkase B yfoBneTBOpeHun obpalleHnsi ¢ 060CHOBaHMEM MPUHATUSA Takoro
peLleHus;

3) 0 gaye pasbsACHEHUs No cylecTBy obpalleHus;

4) o npekpalieHMn paccMoTpeHus obpalleHus.

Mpn nocTynneHun Heckonbkux oGpalleHuid No OJHOMY WM TOMY Xe BOMpOCy
B MHTEpecax OAHOrO U TOro e nuua nepBoe obpalleHue perucTpupyeTcs Kak
OCHOBHOe obpalleHue, a nocneaywowme npuobLuaoTcsi K OCHOBHOMY 06palLeHuio
N paccmaTpuBaloTCs Kak ofHO obpalleHue ¢ yBeAOMMEHUEM 3asiBuTenei o pe-
3ynbTaTax UX paspelleHusi B npeAenax yCTaHOBMNEHHOrO Cpoka, UCYUCIISIEMOro Co
[HSA NOCTYNreHWs nepBoro o6palleHus.

3akoH Takke npeabsiBnsieT TpeboBaHUs kK OTBETAM rOCYAapCTBEHHbIX OPraHoB
N X OOMKHOCTHBIX WL, Ha obpalleHusi rpaxaaH U opraHu3aumii.

Tak, cornacHo ct. 10 3akoHa 06 obpallyeHusx, OTBETbl Ha OBpaLleHns JOMKHbI
6bITb NO copepxaHnto 060CHOBaHHLIMUA U MOTUBMPOBAHHBLIMW Ha rOCYAapCTBEHHOM
A3blKe UK A3blke 0BpalLleHns co CCbINKON Ha 3akoHoAaTenbcTBo Pecnybnuku Kasax-
CTaH, coaepxaTb KOHKpeTHble hakTbl, ONpoBepraLLe Unu NoATBEpXAaoLLme Ao-
BOAbl 3asIBUTENSI, C Pa3bsiCHEHWEM UX MpaBa Ha 06anoBaHWe NPUHSTOrO peLueHust.

Bce peiictBus (6e3aelicTBne) rocyaapCTBEHHbIX OPraHOB U MX JOIMKHOCTHBIX
Wy B XoA4e NpuMeMa U paccMOTpPeHUst obpalleHuid, a Takke BbIHECEHHbIE MO pe-
3ynbTataM paccMOTpeHust obpaLleHnin pelueHns MoryT 6biTb 06xanoBaHbl 3asaBu-
TENAMU BbILIECTOSILEMY [OMHKHOCTHOMY MLy U (Unn) B cyA.

YKano6a Ha peiictBus (6e30eiCTBUE) OMKHOCTHBIX MWL, @ Takke Ha peLueHus
rocylapCTBEHHOTO OpraHa MOAAeTCs BbILECTOSILEMY AOIHKHOCTHOMY NuULy WUnu
rocylapCTBEHHOMY OpraHy B Mopsiike MOAYMHEHHOCTW HE Mo3fHee Tpex MecsiLeB
C MOMEHTa, Korga hM3n4YeckoMy WNnu HpUANYECKOMY NULY CTano U3BECTHO O CO-
BepLUEHUN AeACTBUA NMBO NPUHATUM PELLEHNS COOTBETCTBYIOLLMM CyGBEKTOM Unu

121



asa 5

[OMKHOCTHLIM NnLOM. ponyLLeHHbI Anst 06KanoBaHUsi CPOK He SIBISETCSt OCHO-
BaHVeM Ans cybbekTa unu AOMKHOCTHOO LA K OTKady B PacCMOTPEHUM Xanobbl.
MpuYmrHbLI Nponycka cpoka BbICHAKTCA NpY PacCMOTPEHNM xarnobbl Mo CyLLecTBy v
MOTYT SIBASITCS! OAHUM U3 OCHOBaHWIA K OTKa3y B YA0OBIIETBOPEHNUM Xanobbl.

Mpun OTCYTCTBUM BbILLIECTOSILLErNO AOMHKHOCTHOMO NL@ MU FOCYAAaPCTBEHHOTO
opraHa nubo Hecornacus 3asiBUTENS C NPUHATLIM pPeLLEHWEM 3asiBNEHNE NofaeT-
€Sl HENOCPEACTBEHHO B CyA.

§ 3. OpraHusayun - KonnekTuBHble cyObEKThI
aAMWHUCTPaTUBHOrO npasa

M PacCMOTPEHUU Bonpoca knaccudukaymm cybbekToB agMUHUCTPaTUBHOIO
I ﬁpaaa yxe GblNo yKasaHo Ha TO, YTO OAHMM U3 TaKUX CYObLEKTOB SBMSIOTCA
opraHusaumm.

OpraHu3aumm MoryT 6bITb KnaccuguuMpoBaHbl NO PasnUYHbIM OCHOBaHUSAM:

1. B 3aBucumoctn OT o0brnagaHusi CTaTycoM IOpUANYECKOro Jmya:

* opraHusauuu, obnapawLyme cTaTycoMm HpPUANYECKOro Nuua;
* opraHusauuu, He obnagatolime CTaTycoM HPUANYECKOro nuua.

Ecnu nepBeble opraHvsaumMm 0OCTAaTOMHO M3BECTHBI M UM yAensieTcsl OCHOBHOE
BHMMaHWe B PasnuyHbIX OTpacnsax npaea, To Aaxe NPoCTo Ha3BaTb B KA4YecTBe Npu-
Mepa Kaky-nmbo opraHvM3aumto 13 BTOPbIX Bbi3blBaeT ONpeAeneHHble 3aTpyaHEHS.

Tak, IpaxpgaHckun kogekc PK npusHaeT B kavecTBe cybbekToB npaBa obbeam-
HeHUsl, He SBMSIOLLMECS puanydeckumm nuuamm. K TakoBbiIM OTHOCUTCS oGpasye-
MOe rpaxgaHamun 1 puaMYecKUMU NMuaMm Ha OCHOBE AOroBOpa O COBMECTHOWM
[esiTeNIbHOCTU NPOCTOe TOBapWLLIECTBO U €r0 PasHOBUMAHOCTb - KOHCOPLIMYM.

B cootBetctBUM c n. 4 c1. 36 Kopekca Pecny6nuku KasaxctaH o6 agmuHu-
CTpaTUBHbIX NpaBoHapyLleHusx (gasee - KoAll) cTpykTypHble nogpasgeneHus
OPUANYECKOro NnLA, SBMSIOWMECS CAMOCTOSTENbHBIMM HanoronnaTenblmkamm
W COBEpLUMBLUME aAMUHUCTPATMBHbIE MPaBOHapyLUeHUst B obnactu Hanoroo6no-
XKEHWsl, HeCyT aMUHUCTPATMBHY OTBETCTBEHHOCTb Kak topuanyeckue nuua.

B 3akoHe Pecny6nuku KasaxctaH ot 15 sHBaps 1992 r. «O cBo6oae Bepoucno-
BeaHUsl U PenUrmo3HblX 06 beanHEHUAX» NPeayCMOTPEHO CYLLECTBOBaHWE Marno-
YUCNEHHbIX PENUIMO3HBIX FPYMM, HE UMEILLUX NPU3HAKOB OPUANYECKOrO Nuua.

Bce nepeyncneHHble U HEKOTOpbIE ApYriMe opraHusauum, He Byayun opugnye-
CKMMU NML@MK1, TEM HE MEHee MOryT BCTyNaTb B pasnunyHble afMUHUCTPATUBHbIE
NPaBOOTHOLLEHUSA B CBSI3W C 0OpalleHMeM B rocy4apCTBEHHbIE OpraHbl, coBepLue-
HVWEM MpaBOHaPYLUEHWUIA, MOCTAHOBKOW Ha YYET B rOoCyAapCTBEHHbIX OpraHax.

Hemanas 3acnyra B onpegeneHun npaBoBoro cratyca opuanyeckux nuy npu-
HaAnNeXwT rpakgaHckomy npaey. VIMEHHO B HEM MOMy4Yunu CBOE pasBUTUE U Hau-
6Gonee MonHoe OCBeLLeHWe BOMPOCbI NPaBOBOro cTatyca M BUAOB OpraHu3auui

122



UcrourHnkm agmuH1CTpaTMBHOIO Npasa

C npaBamu topuaudeckoro nuua. Bo MHorom 6Gnarogapsi rpaxpgaHckomy npaBy
Opyrve oTpacnu npaea UCMosb3ylT 3aUMCTBOBAHHbBIE B HEM MOHSTUA MPY Xapak-
TEPUCTUKE OpraHWM3oBaHHbIX KONMMEKTUBHbIX cybbekToB npasa. He siBnsieTtcs uc-
KINOYEHNEM M aAMUHUCTPATUBHOE NPaBo.

OTpaBas [OMKHOEe rpaXaaHCKOMYy MpaBy 3a CyLleCcTBOBaHWE M AanbHeliwee
pa3BUTME MONOXEHWI 00 opraHusauusix - puanuvecknx nuuax kak cybbektax
npaBa, MOXHO OTMETUTb MEXOTpacneBoe U yHUBEpCanbHOE NPaBOBOE 3HAYeHWEe
Takux sIBMEHU B NpaBe, Kak KONMneKkTUBHble CyObekThl npaea.

Bonpocam pernameHTauuy npaBoBOro craTyca opraHu3auui ¢ npaBamu opuan-
yeckux nuy B KasaxctaHe NOCBsILLEHbl Kak rpa)aaHCKo-npaBoBble, Tak U MexoTpac-
neBble 3akoHodaTesnbHble akTbl Pecnybnuku KasaxctaH, Takue kak: [pawgaHcKuii
kogekc PK, 3akoHbl PK «O HekomMmepuyeckux opraHmsaumsix», «O6 obLecTBEHHbIX
o6beanHeHusx», «O nonutTuyecknx napTusx», «O npodeccrmoHasnbHbIX cotosax», «O
cBoboae BepoucnoBeaaHust U penurmosHbix 06beanHeHusx», «O noTpebutensckom
koonepatuee», «O rocydapCTBeHHOM npeanpusTumn», «O6 aKUMOHepHbIX obLye-
ctBax», «O X0359MCTBEHHbIX TOBapuwecTBax», «O TOBapULLECTBaxX C OrpaHUYeHHOM
N [OMNOSIHUTENBHOW OTBETCTBEHHOCTbLIO», «O NMPOM3BOACTBEHHOM KOONepaTUBe».

paxpaHckuii kogekc PK B nepByto ovepeab packpbiBaeT NOHATUE topuaude-

CKoro nuua, onpeaensiet BuAbl M popmMbl LOPUANYECKUX NUL, NMOHATUE U CoaepXKa-

HUe X NPaBOCYOBEKTHOCTM U yCTaHaBnMBaeT TpeboBaHMe K UX rocyaapCTBEHHON

peructpauumm u nepepervcrpaunu.

[paxpaaHckuii kodekc npefonpeaensieT pasnuuyHble Apyrue knaccudukauum
opraHusauui.

2. B 3aBUCUMOCTM OT OCHOBHOM Lenn [esiTesIbHOCTU:

*  KOMMepyeckue (npecnegyloline usBreyYeHMe OOXOA4a B KavyecTBE OCHOBHOW
uenu ceoen geaTenbHoOCTH);

*  HeKoMMmepyeckue (He WMelLue U3BrieYeHWe [oXofa B KayecTBE OCHOBHOWA
Lenun CBOW AEATENbHOCTM U He pacnpefensiolwme noyYeHHblin YACTbIA 40X04
Mexay ydYacTHUKamu).

3. B 3aBucuMocTM  OT  OpraHM3aLUOHHO-NPaBoBoOA  ¢hOPMbI:

*  KOMMEep4ecKMeopraHnsaymm MoryT cylecTBoBaTb B (OOpPMe rocy4apCTBEHHOro
npeanpusiTusi,  XO3sIWICTBEHHOro ToBapuLyecTBa,  akyuoHepHoro obujectsa
u MPON3BOACTBEHHOro KooriepatuBa. [lepevyeHb oOpraHu3auMOHHO-NPaBOBbIX
dopm Ans KOMMeEpPYECKUX OpraHM3auuii ABRASEeTCs McYepnbiBaoWwmum;

* HEeKOMMEpYEecKMe opraHu3auum MOryT cyliecTBoBaTb B DOpMe yypexgeHus
(rocynapcTBeHHOro WM 4acTHOro), ObLYECTBEHHOro OOBLEAMHEHUS, aKUMo-
HepHoro  obwjectBa,  NOTpebuTernibcKkoro KoonepatusBa,  Ob6LYECTBEHHOro
¢oHaa, penurno3Horo obveanHeHUs, O0OBLEANHEHUS OPUANYECKUX Tul B ¢op-
me accoynaymm (cot3a) U B UHON hopMe, NPeayCMOTPEHHON 3akoHofaTenb-
HbIMW aKkTamu (HoTapuanbHas nanarta, koonepaTtuB COGCTBEHHUKOB KBapTup,
TOProBO-NPOMbILLNEHHAs nanaTta, Konnerus agBokaToB U Ap.).
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4. B 3aBucuMoct OT GbOpMbl  COBCTBEHHOCTH:
. rocyaapCTBEHHbIE;
*  HerocyfapCTBeHHble.
5. B 3aBucumoctu OT BuUOOB [ESATESIbHOCTYU:
*  MNPOMbILSIEHHbIE;
*  TOprosble;
. TPaHCNOPTHbIE;
+ obpasoBaTesbHble;
. MeaununHCKue;
* CNnopTuBHbIE U T.A.

Kaxpas M3 ykasaHHbIX Knaccudukauuidi MOXeT WMETb 3HayeHue Aans
aAMUHUCTPaTUBHO-NPABOBOro cTatyca opraHu3auunin. NpuHaanexHocTb K Of4HOMY
unu gpyromy Buay obycnasBnuBaeT COOTBETCTBYWLME npasa, 0683aHHOCTU, OT-
BETCTBEHHOCTb ANSA KOHKPETHOM OpraHu3auuu.

Oco6eHHOCTbIO CcyLecTBOBaHUS B KasaxcTaHe opraHv3auuii ¢ npaBamu lopu-
[AMYECKOoro nuua ABMSEeTCs To, YTO OHW NoAnexaTt 06s13aTenbHO rocy4apCTBEHHO
perncrtpaymm B opraHax CTuumm n cHMTarTCAa Co3gaHHbIMU C MOMEHTa rocygap-
CTBEHHOW peructpauum (nogpobHee o npoueaypax rocyaapCTBEHHON peructpa-
LK I0pMANYECKUX NL, CM. B rnase 7).

MpaBocnocoBHOCTb OPMANYECKOTO NULA BO3HWKAET B MOMEHT €ro rocygap-
CTBEHHOW perncrpaumm v npekpawiaeTcs B MOMEHT 3aBepLUeHus ero nukeMaauum
nyTem BHECEHUS 06 3TOM 3anucy B rocyAapCTBEHHbI PEMUCTP PUANYECKUX NNL,.

MpaBocnoco6HOCTb PUANMYECKOrO NuLa B cepe AeATENBHOCTU, Ha 3aHATUE
KOTOpOW HEeoGXoaMMO MoNyYeHWe rocyaapCTBEHHOM NULEH3UMU, BO3HUKAET C MO-
MeHTa nony4yeHua Takom NMUeH3nn N npekpawaeTtca B MOMEHT ee U3bATUA, Uc-
TEYEHNS CPOKa AENCTBUS UK NPU3HAHWUS HeaeuCTBUTENbHON B YCTaHOBNEHHOM
3aKoHo4aTeNlbHbIMW akTaMuy nopsaake.

EcTecTBEHHO, YTO BCe BbllENepeYncneHHble opraHmsaumn, kak obnagarowme
npaBamMmu ropuanveckoro nuua, Tak n He oGna,qalou_l,wa TaKoBbIMU, BCTynakwT B OT-
HOLLEHUSI C OpraHamy UCMOMHUTENbHONM BNacTU C MOMEHTa CBOEro co3faHusa u Ao
MOMEHTa CBOEro npekpalleHns (MMKBugauum).

TaK, rocyfapcCTtBeHHada perncrpayua opraHmsaymm B KadecTBe Hpuanyecko-
ro nvua OCYyWECTBNSIETCH B pamMkax agMUHUCTPATMBHLIX NPABOOTHOLIEHWA W
NpeayCcMOTPEHHbIX AN 3TOr0 aAMUHUCTPATUBHO-NPaBoBbLIX Npoueayp. Mocyaap-
CTBEHHOE NULIEH3UPOBaHNE OpraHn3aLmii, KOHTPONbHO-HAA30pHas AESTENbHOCTb
rocynapCTBeHHbIX OpraHoB 3a CO6J‘IIO,CI,eHVIeM opraHusayuaMmn pasnnyHbiX npasun
Takke OCYLLEeCTBNATCA B pamkax aAMUHUCTPATMBHBLIX NPaBOOTHOLIEHWI. Hako-
Heu, 3aBeplueHne nukeugauumn opraHmdauum n rocygapctBeHHasa perncrpauusa
OaHHOro hakTa NnyTeM BHECEHMUS OpraHoM HCTULMKM COOTBETCTBYIOLLEN 3anucu B
rocy,qapCTBeHHblﬁ PEerncTp rpunanyecknx nuiy Toxe npom3BoaUTCA B paMKax aa-
MUHUCTPATMBHBIX NPABOOTHOLLEHWIA.
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CybbeKTbl aQMUHHCTPATUBHOIO Nipasa

OpraHusaumm Tak xe, kak u rpaxagaHe, obnagaiot Habopom npaB un obsi3aH-
HOCTeil B cdpepe rocyaapCTBEHHOrO ynpaBneHUs, SABNAIOWUXCS LEeHTpanbHbIM
3M1IEMEHTOM UX aAMUHUCTPaTUBHO-NPaBoOBOro cratyca. Ha o6bem npas u ob6a3aH-
HOCTeln BnusieT BuA opraHusauymun. Bce npasa u 0683aHHOCTU MOXHO pasfenuTb
Ha ABe 6onblumne rpynnbl: obLmne n cneynanbHble.

O6wume npaBa xapakTepHbl ANS BCeX BUAOB opraHu3auuii (npaso Ha obpalie-
HWe B rocyapCTBEHHbIE OpraHbl, NPaBo Ha nonyyeHne nHdopmayun). Cneumans-
Hble - MPUCYLLM TOMNbKO KOHKPETHOMY BMAy OpraHusauuin (npoBoauTb obpasosa-
TenbHYH AeATeNbHOCTb - OpraHun3aumsam obpa3oBaHusi; penurnosHblie LiepeMoHun
- PEnUrno3sHbIM OpraHusauunsm).

O6wue 0683aHHOCTM XapakTepHbl Takxke ANs BCEX BUAOB opraHv3auuii (npego-
CTaBNATb OTHYETHI B rOCyAapCTBEHHbIE OpraHbl, cobnioaaTte npasuna o6LWwecTBEHHON
6e30nacHOCTU - 3KONOrMYECKNe, CaHUTapHble, NpoTUBoNoOXapHbie). CneunanbHble
0653aHHOCTN MOryT OblTb MPUCYLUM TOMBKO KOHKPETHbIM opraHusauusm (obuue-
CTBEHHble (hoHAbl 06a3aHbl exerogHo nybnukoeaTb OTYETHI 06 MCNOML30BAHUM
CBOEro MmyLecTBa B oduUManbHbIX WU3AaHUAX; OpraHusauyuu 34paBoOXpaHEeHUs
0653aHbl coobLlaTb opraHaMm BHYTPEHHUX Aen CBeAeHUs O nuuax, obpaTuBLuMXcs
no noBoAYy CBEXWX TPaBM, PaHEHWI, KPUMUHAaNbHbLIX abopTOB, a Takxe O cryvasx
3abonesaHuii, NPeACcTaBnALWMX ONACHOCTb AN OKPYXatoLnX).

[ocynapcTBo He orpaHuMyMBaeTcs npefocTaBneHnemM npas k 0653aHHOCTEN op-
raHmsaymsaM. C nomoLlblo agMUHUCTPATUBHO-MPABOBLIX U FPaXAaHCKO-NPaBOBbIX
YCTaHOBMNEHWUI OHO OKa3blBaeT BMUSHNE HA BO3HWKHOBEHMWE U AEATENbHOCTL Opra-
Husauuin. B yacTHoCTK, rocyaapcTeo:

e onpeaensieT opraHM3aunoHHO-NPaBoBY OPMY ANs opraHusauuii. Ecnu peys
naeT o cosgaHuyn GaHKOBCKOM MMM CTPaxoBOW OpraHusauuu, To ydpeauTenb
CBSi3aH HOPMOW 3akoHa, rae ykasaHo, 4TO Takue opraHusauuum MOoryT cylie-
CTBOBaTb TOMbKO B hopMe akumoHepHoro obuiectsa. COOTBETCTBEHHO, ecnun
peyb MAeT 0 HeoBXOAMMOCTM YAOBNETBOPEHWUS PENUIMO3HBLIX NoTpebHocTen,
TO BblIOOp TakXke OrpaHuWYeH - TONMbKO Penurno3Hoe obbeanHeHwE;

* yCTaHaBNnMBaeT CUCTEMY OPraHoB ynpaBneHus. YypeauTenu opraHusauum He
cBoboAHbl B onpeAeneHMn CBOUX OpPraHoB ynpaBneHus, Aaxe ecnu peyb naet
0 HerocyaapCTBEHHOW opraHu3auuu. ocyaapcTso npeanucbiBaeT, Kakue op-
raHbl ynpaBneHus AOMKHbl ObITb B KOMMEPYECKOM aKLMOHEpPHOM obLecTBe, a
Kakue - B HEKOMMEPYECKOW opraHu3auuu;

* onpepenseT 3anpelyeHHble BUuabl AeAaTenbHocTn. HecmMoTpsa Ha 60onbLuyio CBO-
6oay B BblbOpe BMAOB AEATENbLHOCTW, rOCYAAPCTBO TEM HE MEHee peluaerT,
Kakumu BUAamun AesTenbHOCTU He MOTyT 3aHUMaTbCs Te UMKN WHble opraHu3a-
uun. Tak, HanpumMep, peanu3oBbiBaTb BOOPY>XeHWe 1 6oenpunack! unv NpoBso-
AWUTb NneyYeHne OoTAenbHbIX BUAOB 3aboneBaHWii NO3BONEHO TOMbKO rocyaap-
CTBEHHbIM opraHu3auusamM. baHkam 3anpellaeTcs ocCylecTBNEHWE onepauui
N CAOEenokK B KavecTBe NpeanpuHMMaTenbCkon AeATENbHOCTN, He OTHOCALLMXCA
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k GaHKOBCKOM, a Takxe npuobpeTeHne [oNel y4acTusl B yCTaBHbIX Kanutanax

WY aKUMin 1opuanMYecknx nul, cosgaHue U yyactne B AeATeNbHOCTU HEKOM-

MEPYECKMUX OPraHu3aLunii, 3a UCKMIOYEHNEM CIy4aeB, YCTAHOBNEHHbIX 3aKOHO-

AaTenscTBOM.

Elle ogHUM 3neMeHTOM aaMWHUCTPaTMBHO-NPaBOBOro cTaTyca opraHusauui
ABNAIOTCS aAMWUHUCTPATUBHO-NPAaBOBbIE rapaHTUKM WX NpaB W 3aKOHHbIX UHTepe-
coB. TaKk e, Kak U B crlyyae C rpaxaaHamu, rapaHTuM opraHusaumsamM nposiBns-
I0TCS B pasnuyHbix cdopmax. CyLlecTBylT rocyaapCTBEHHbIE OpraHbl, KOTOpble
npusBaHbl obecneunBaTb NpaBa OpraHU3auui, paBHble BO3MOXHOCTU ANA UX
aeatenbHocTU. MNoMUMO Tak Ha3blBaeMbIX NMPaBOOXPaHUTENbHbLIX OPraHoB, MOXHO
BbIAENUTb OpraHbl MO 3aliuTe KOHKYPEHLWW, MO PerynupoBaHUi0 eCTECTBEHHbIX
MOHOMonuiA. B pasnuuHbIx 3akoHoAaTemNbHbIX akTax NpeaycMOTPEHbl MOMOXeHUS
O COOTBETCTBYIOLWMX 0BSA3aHHOCTAX AOMKHOCTHBIX NMUL U WX OTBETCTBEHHOCTU
3a HapylleHus npaB opraHu3auuii. HakoHel, CyLeCTBYOT HOPMbI-rapaHTum u
npaea-rapaHTun. OHM MOryT OTNIMYaTLCA B 3aBUCMMOCTU OT BUAA opraHusaumin. K
npumepy, B cny4ae ¢ 06LWeCTBEHHbIMU U PENUTMO3HBIMU 06 bEANHEHNSMU MOXHO
rOBOPUTb O HOPMATUBHbLIX NOMOXEHUAX, NpeaycMaTpUBaoLLMX HEBMELLATENLCTBO
rocyaapctea B fena Takux o6beauHeHui.

Bonblioe BHUMaHWe B 3aKOHOAATENLCTBE YAENSAeTCA rapaHTUaM NpeanpuHu-
maTtenbckoi aesitenbHocTh. B 0606LeHHOM nopsiake 3TV rapaHTuM CBOAATCS K
cneaylowmnMm AencTBUSM:

* npefocTaBneHne BO3MOXHOCTU 3aHMMAaTbCH NoGbIMU BUAAMU AEATENLHOCTU
6e3 cneumanbHbIX paspeLleHunii, KpoMe CryyYaeB, NpeaycMOTPEHHbIX 3aKOHOM;

* eavHoobpasHas pernctpaums npeanpuHUMaTenbCKUX OpraHv3auuin B Kaye-
CTBE IOPUANYECKOro Nuua;

*  3anpeT NPUHATUSA rocyAapCTBEHHLIMWU OpraHaMn HOPMATUBHbLIX NPABOBLIX aK-
TOB, YCTaHaBMMBAIOLWMX MPUBUNETMPOBAHHOE MONOXEHNE OTAENbHO B3AThIX
CyObEKTOB YaCTHOrO NpeAnpUHUMAaTENbLCTBA;

*  3anpeT BbINOJIHEHUS CyObEeKTaMK, He SBNSIOWMMUCS FrOCYAapCTBEHHLIMU Op-
raHamu, KOHTPOSbHbIX U HAA30PHBIX DYHKLWIA;

* OrpaHu4eHuWe u cTporas pernameHTauus NpoBeAeHUs NPOBEPOK;

* npefocTaBrieHVe NpaBa Ha nony4yeHne nHdopmauum u T.4.

MHorve n3 aTux rapaHTUin usnoxeHsl B 3akoHe Pecnybnuku KasaxctaH ot

saHBaps 2006 r. «O yacTHOM npeanpuUHUMaTENbCTBEY.

OpraHu3aumm Takxke MMeloT nNpaBo Ha obpalleHue, Bknovas xanoby, B cOOT-

BeTCcTBUM ¢ 3akoHoM Pecnybnuku KasaxctaH oT 12 aHuBaps 2007 r. «O nopsigke

paccMoTpeHus obpalleHunii PUNYECKUX U HOPUONYECKUX NINL» .

OpraHusaummn kak cybbekTbl agMUHUCTPaATMBHOIO npaBa HeCyT OTBETCTBEH-
HOCTb 3a COBEpLUEHWE afMWHUCTPaTMBHbLIX NpaBoHapyLUeHuiA. MNpuyem opraHu-
3ayuu, a UHoraa u UX CTPYKTYpHble NoapasAeneHns SBnsTCA CaMmoCToATeNbHbIM
CYOBbEKTOM aAMUHUCTPATUBHON OTBETCTBEHHOCTY.

3
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CyObeKkTol  aaMUHUCTPaTNBHOIO npasa

OpraHusauum MoryT npekpaTuTb CBOK AeATENbHOCTb [40OPOBONBHO U MPUHY-
AuTenbHo. Bonpockl MpUHYAWTENbHON NWKBMAALMM OpraHusauuu perynmpyloTcs
aAMUHUCTPATUBHO-NPABOBLIMU HOPMamu, Hapsay C rpaxaaHcko-npasoBbimu. Cya
SIBNSETCH €AMHCTBEHHbIM OPraHOM, KOTOPbIA MOXET MPUHATb pelleHue O NUKBU-
Aauumn opranusauun. OcHoBaHWs ANS NPUHYAUTENBHOW NUKBUAALMW OpraHusaLmm
nepeyuncnenbl B cT. 49 MpaxagaHckoro kogekca (O6Lwas YacTb), K HAIM OTHOCSITCS:
1) 6aHKpOTCTBO;

2) npu3HaHue HeAeNCTBUTENbHOW perncTpauun puanMveckoro nuuya B CBA3W C
AONYLWEHHbIMW NPY €ro Co3A4aHNN HapyLLEeHNSIMU 3aKOHOAATENbCTBA, KOTOpble
HOCAT HeyCTpaHUMbI XapakTep;

3) cucTemaTuyeckoe OCYyLLECTBREHWE AEeATeNbHOCTU, MpOoTUBOpevallei ycTaB-
HbIM LEensiM IpPUANMYECKOro nuua;

4) ocyuwectBneHve paeatenbHocTM 6e3 Hagnexallero paspelleHus (nuueHsum),
nnbo AesTenbHOCTM, 3anpeLLeHHOl 3akoHoAaTeNbHBIMU akTamu, NGO C HEOAHO-
KpaTHbIM UNK rpyObiM HapyLUEeHWEeM 3aKOHOAATeNnbCTBa, B TOM YMCNe Henpen-
CTaBrneHust feknapaumm o KopnopaTMBHOM MOLOXOAHOM Harnore (O COBOKYMHOM
rofoBOM JOXOZ€e W NPOU3BEAEHHbIX BblUETax) UMW YNPOLLEeHHOW Aeknapauuu no
MCTEYEHUM OZHOrO rofia Nocne YCTaHOBNEHHOrO 3aKOHOM CpoKa NpeACcTaBleHus;
OTCYTCTBUE HOPUOMYECKOrO NMLa Mo MECTY HaxOoXAeHUs unu no akTnyeckomy
agpecy, a Takke yupeauTenen (y4acTHUKOB) U AOMKHOCTHbIX NuL, 6e3 KoTopbIx
IOPUANYECKOE NNLIO He MOXET (hYHKLMOHMPOBATL B TEYEHWE OLHOrO roaa.
IpaxgaHcKuii KOLEeKC roBOPUT O TOM, YTO OpraHu3auusi MOXET OblTb IMKBU-

OMpoBaHa M B APYrux cryyasx, npegycMOTPEHHbIX 3aKOHOAATENbHbIMU akTamu.

OfHUM U3 Takux criyyaeB sIBNSIETCS COBEPLUEHWE afMUHUCTPATUBHOIO NpaBoHa-

pyLleHusl, 3a KOTOpPOe Cy[OM MOXET ObiTb NMPUMEHeHa CaHKUUsi - 3anpeLieHue

[esiTENbHOCTM PUAMYECKOro nuua.

JlukBnpgaums opraHu3auuum npou3BOAUTCH B MNOpsAKe, MPesyCMOTPEHHOM
rpaxaaHCcKUM 3akoHO4aTenbCTBOM, U 3aBepluiaeTcsl BHECEHWEeM COOTBETCTBYIO-
el 3anucy B rocyaapCTBEHHbIA PErUCTP HOPUANYECKUX NNL,.

§ 4. OpraHbl UCNOJIHUTENLHOW BNACTU U UHbIE OpraHsbl
rocyaapcTBeHHON agMUHUCTPaALUN KaK cyObeKTbl
aAMWHUCTpPaTMBHOrO npasa

raHbl, COCTaBnsoLWMe OTAENbHYIO BETBb rOCYAapCTBEHHOW BNacTu - ucnon-
Ozmeanyro, 3aHUMalOT LeHTpanbHoe MecTo cpeau CyObekToB agMUHUCTPa-
TMBHOro npasa. OpraH MCMOMHWUTENbHOM BNAcTU - CAMOCTOSTENbHbIA OpraH rocy-
[apCTBEHHOW BnacTW, HaAeneHHbli rocyaapCTBEHHO-BNACTHLIMU MOMHOMOYUAMM
Mo OCYLUECTBMNEHMNIO FOCYAAPCTBEHHOrO YnpaBfieHNs U WHbIX (DYHKLUA MCMOMHW-
TenbHOW BRacTu.
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Mpu3Hakamu opraHoB MCNOMHUTENbHOW BNacTu ABMSAOTCA:

opraHusaunoHHass 060CO6NEHHOCTb U BKIOYEHWE B ONpeaeNieHHyl nepap-

XU OpPraHoB;

Hanuume BNACTHbIX MOMHOMOYMIA, CBSI3aHHbIX NPEUMYLLECTBEHHO C rocyaap-

CTBEHHbBIM ynpaBlieHUeM;

ny6nuYHbI xapaktep AesTenbHOCTY;

odopmneHne cratyca 3aKOHOM WM NOA3AKOHHLIMU akTamu;

duHaHCcMpoBaHWe U3 rocyapCTBEHHOro BoaxeTa;

obnagaHve nNpaBoM NPUHSATUS HOPMaTUBHbLIX U UHAWBUAYANbHbLIX aKTOB;
pa3BeTBIieHHas CTpyKTypa: pecnybnukaHckMe ¥ MecCTHble noppasfeneHus,

dyHKUMOHaNbHblE NoApasAeneHus, eguHOHavanbHble W KonnernanbHble op-

raHbl ynpaBneHus.

K yncny Takux opraHoB B KaszaxctaHe oTHOCATCA:

MpaButenbcTBo Pecnybnukn Kasaxcrah;

[ocynapcTBeHHble opraHbl, HEMOCPEeACTBEHHO NOAYMHEHHbIE M MOAOTYETHbIE
Mpe3ngeHTy;

MwuHucTepcTBa;

LleHTpanbHble ncnonHUTENbHbLIE OpraHbl BNacTu, He Bxoaswue B cocTas [pa-

BUTENbLCTBA;

AKUMaTbl U WHbIEe MECTHbIE UCMOMHUTENbHbIE OpraHbl BNacTu.

OpraHbl ~ MCMOMHUTENLHOA  BfiacTh  Moryt  ObiTe  knaccugbuympoBaHbl
PpasfM4yHbIM  OCHOBaHMSIM.

1.Mo  Tepputopun  [EATENBLHOCTU:

pecnybnukaHckue;

pervoHanbHble;

MECTHbIE.

2. Mo crnocoby NpuHATUSI PeLLueHU:

eAMHOHavanbHble;

KonnervanbeHble.

3. Mo KomneTeHymun:

obLert kKomneTeHyuK;

crneumanbHOW KOMNETEHLUMN (MEXOTPACNEBON, OTPACNEBOM, BHYTPUOTPACNEBON).

4. Mo HanmeHoBaHWIO:

npaBMTENbLCTBO;

MWHUCTEPCTBA;

areHTCTBa;

KOMUTETHI;

akumarbl;

AenapTameHTbl;

cnyx6a;

6aHK.
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5. [lo xapaktepy MogYMHEHWS:
*  nopuuHslowmeca Tonbko MpesuaeHTy;
*  MOAuMHSIOLLMECS BbILLECTOSWEMY opraHy v NpesnaeHTy.

PaCCMOTpeHMe cTatyca WUCNONMHUTESIbHbIX OpraHoB BJ1AaCTU 3aKOHOMEPHO Ha-
4yaTb C npaBMTeJ’IbCTBa.

MpaButenbctBo no KOHCTUTYLMW BO3rMaBnseT CUCTEMY WCMOMHUTENbHbIX
OpraHoB BNacTu 1 OCYLLECTBNAET PYKOBOACTBO UX AeATeNbHOCTbI0. HecmoTpsa Ha
Takoe KOHCTUTYLWMOHHOE MOMOXeHWe, CyLeCTBYIOT MCMOMHUTENbHbIE OpraHbl, B
OTHOLLIEHUN KOTOopbIX [paBUTENbLCTBO HE OCYLLECTBNAET pyKoBOACTBO. Peyub naet
O rocyAapCTBEHHbIX OpraHax, HemnocPeACTBEHHO MNOAYMHEHHbIX W MOAOTYETHbIX
Mpe3naeHTy.

MpaBuTenbCTBO ABNSETCS KOmnnervanbHblM oOpraHoMm, obpasyembiMm [pe-
3upeHTom Pecnybnukn KasaxctaH B cocTaBe [lpembep-MuHWUCTpa, ero 3ame-
cTutener, MWHUCTPOB W WHbIX AOIMKHOCTHbIX nuy Pecnybnuku. [MNpeanoxexus
0 CcTpykType u coctaBe [lpaButenbctBa BHocATCA [pe3npeHTy pecnybnuku
Mpembep-MuHucTpom Pecnybnuku B AeCATUAHEBHbIA CPOK MOCrne HasHavyeHus
MNpembep-MuHucTpa.

nasa [lpaButenbctBa - [lpembep-MuHUCTP HasHavaeTca [lpe3ngeHTom
Pecny6nukn KasaxctaH c cormacua Maxunuca [NapnamenTa. Kangupatypa
Mpembep-MuHucTpa BHOCUTCS Ha cornacoBaHue B [lapnameHT nocne KoHcynbTa-
LMl ¢ hpakLuamy nonmMTUYeckux napTuii, NpeacTaBneHHbIx B Maxunuce.

CtpykTypy lpaBuTenbcTtBa ob6pasyldT MUHUCTEPCTBA U WHble LEHTpanbHble
ncnonHuTenbHble opranbl Pecnybnuku. K uucny nocnegHux oTHOCATCSA LeHTpanb-
Hble MCMOMHWUTENbHbIE OpraHbl BnacTu, He Bxoaswwme B cocTaB [paBuTenbcTBa.
Takum obpasom, ecnu cocTtas [NpaBuTtenbctBa hOPMUPYHOT AOMKHOCTHbIE NMUa,
BO3rNaBnsioLne COOTBETCTBYIOLME UCTIONTHUTENBHBIE OpraHbl, TO CTPYKTYpy [pa-
BUTENbCTBA POPMUPYIOT FOCYAAPCTBEHHBIE OpraHbl.

[eAtenbHocTb [paBuTenbcTBa perynupyeTcsi MHOXECTBOM HOPMAaTMBHbIX
NpaBOBbIX aKTOB, W3 KOTOPLIX rMaBHbIMK siBRAOTCA KoHcTuTyuus Pecnybnukn Ka-
3axctaH M KOHCTUTYLMOHHbIN 3akoH oT 18 aekabps 1995 r. «O [MpaButensctse
Pecny6nukn Kasaxctan». BHyTpeHHel opraHusauun gesitenbHocTu [MpaButens-
cTBa nocesileH PernameHT, yTBepxaaemsblii MoctaHoBneHnem lNpaBuTenscTea.

MpaBUTENLCTBO BO BCEW CBOEN AEATENbHOCTU OTBETCTBEHHO nepep [Mpesu-
neHtom Pecnybnukun, a B cnyyasx, npedycMoTpeHHbix KoHcTutyumen, - nepep
Maxwunucom lMapnameHTta un MNMapnameHTom.

OCHOBHOW opraHun3aunoHHon gopmon paboThl MNpaBuTenbcTBa ABNSETCS NPo-
BefeHve 3acefaHuin. 3acefaHnsa NPOBOAATCA HE pexe OAHOro pasa B Mecsil U Co-
3biBatoTcs Mpembep-Munnctpom nunbo lMpesvaeHtom. Ha 3acepanusax MNpaeuTens-
cTBa npepfcegatenscTeyeT [Npembep-MUHUCTP, @ B €ro OTCYTCTBUE - 3aMeCcTUTENb
Mpembep-MunucTpa. lMpu yyactumn B 3acepganunsx MpesnpgeHTa npeacenaTenscrey-
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et Mpe3naeHT unm no ero nopy4eHnto NMpembep-MuHncTp. 3acenanue MpaButens-
CTBa CYMTAETCA MPaBOMOYHLIM, ECAIN B HEM MPUHMMAET yvacThe He MeHee ABYX
TpeTeW uneHos lNpasuTtensctea. YneHbl MpaButenscTBa y4acTBYOT B ero 3acefa-
Husix 6e3 npaBa 3ameHbl. Ha 3acepaHusax MNpaBuTenbCcTBa, kak NpaBuno, NpucyT-
CTBYIOT NpeacenaTenin areHTCTB (OTBETCTBEHHbIE CEKpPeTapu, UMW [AOMKHOCTHblE
nmua, ynorHOMOYEHHble Ha BbINOMHEHWe (YyHKLUUIA OTBETCTBEHHOrO CekpeTapsi),
PYKOBOAUTENW CTPYKTYPHbIX noapasfeneHunini KaHuenspuu no cornacoBaHHOMY C
Mpembep-MuHucTpom cnucky. lpucytcTBoBaTh Ha 3acefdaHusix [lpasuTenbcTsa
MOTyT TakXe JOIKHOCTHbIE NULA, KOTOPbIM Takoe NpaBo NPefoCTaBMNeHO akTamu
naBbl rocyaapcTea. Ha 3acepanusx lMNpasuTensctsa no npurnaweHuio Kaduens-
pun MoryT npucyTcTBoBaTh AenytaTbl CeHaTta u Maxunuca lMNapnameHTta, akumbl
obnacteil, ropogoB AcTaHbl M AnmaTbl, pyKOBOAWUTENU APYrUX rocyaapCTBEHHbIX
opraHoB 1 opraHusauuii, paboTHUkM KaHuenspum u uHble nuua.

MpaBuTENLCTBO OCYLLECTBNSET CBOK [AEATENbHOCTb TakKe Yepes pAes-
TenbHOCTb camoro [lpembep-MuHucTpa, ero 3amectutenei M WHbIX une-
HoB [lpaBuTenbCTBa, BXOAsLWME B €ro CTPYKTYpY MUHUCTEPCTBA M areHTCTBa.
NHdopMaLmMOHHO-aHanMTM4eckoe 1 OpraHu3alnoHHO-NpaBoBoe obecneveHve
peatenbHocTn [paBuUTenbCcTBa OCYLWECTBASET annapaTHoe noApasfeneHve -
kaHuenapusa MNpembep-MuHucTpa.

MpaButensctBo Pecnybnukn KasaxcTaH no Bonpocam CBOeW KoMneTeHuuu
V3aaeT NOCTaHOBMNEHUS, UMetoLLMe oba3aTenbHyo cuny Ha Bcel Tepputopun Pe-
cny6nukn. NMpembep-Munnctp Pecnybnukn usgaeT pacnopspkeHusl, Takke umeto-
Wwmne obszaTenbHyl cuny Ha Bcew TeppuTopun Pecny6nuku.

MoctaHoBneHus [MpaBuTenbcTBa MOryT GbiTb OTMEHEHbl camum [paBuTens-
CTBOM, BbILIECTOSLLMM FOCYAAPCTBEHHBIM OpraHom - MNpesnaeHToM nubo cyaom.
KoHcTuTyuMoHHbIN CoBeT BNpaBe npu3HaTb noctaHoBneHve MNpasButenscTea unm
€ro 4YacTb HEKOHCTUTYLMOHHbIM. [leicTBue noctaHoBfeHun MpasuTenscTBa Mo-
XeT ObITb NpMoCTaHOBNEHO [Mpe3naeHTOM nnm opraHamun NpokypaTypsbl.

MpaBuTenbCcTBO AEWCTBYET B npefdenax cpoka [lpe3avaeHTa v cnaraeT csBou
NosIHOMOYNA nepea BHOBb M3BpaHHbIM [Mpe3ngeHToMm.

Mepen BHOBb M3bpaHHbIM Maxunucom MapnameHTta Mpembep-MuHucTp Pec-
ny6nukn ctaemT Bonpoc o gosepuun NpasutensctBy. B cnyyae BblpaxeHus Ma-
xunucom gosepusi MpaBUTENbCTBO NPOAOIHKAET UCMOMHATL CBOM 06S3aHHOCTM,
ecnu nHoe He Gyaet pelueHo MNpesngeHTom Pecnybnuku.

MpaBuTenbcTBO 1 Ntobo ero YneH Bnpase 3asBUTb [pe3naeHTy Pecnybnuku
O CBOEl OTCTaBKe, eCnu CYWTAKT HEBO3MOXHbLIM [aribHelllee OCyLiecTBNeHue
BO3MOXEHHbIX Ha HUX (pyHKUMIA. B oTcTaBKy nogatoT Takke yneHbl lNpaButens-
CTBa, He cornacHble ¢ NpoeoAuMOoN NpaBUTENLCTBOM MONUTUKON UMW HE NPOBO-
asume ee.

MpaButensctBo 3asBnset lNpeanaeHTy Pecnybnukv o6 oTcTaBke B criyyae
BblpaxeHuss Maxwunucom [MapnameHta wunu apnameHToM BOTyMa HepoBepus
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MpaBuTenbcTBy. MNpe3naeHT Pecnybnukn B AeCATUAHEBHbIA CPOK paccmaTpuBa-
€T BONpOC O MPUHATAM UMW OTKIIOHEHUWU OTCTaBKW. MNPUHSATUE OTCTaBKuM O3HaYaeT
npekpawyieHve nonHomouuii MNpaBuTtenbcTBa NMG0O COOTBETCTBYIOLErO €ro YneHa.

MpuHatne otctaBkn [Npembep-MuHMCTpa O3HavaeT npekpaweHne NOfHOMOYUn

Bcero lNpaButenbcrtBa.

Mpu oTkNoHeHun oTcTaeku lMpaBuTenbCTBa UK ero yneHa lpesnaeHT nopy-
YaeT eMy AanbHelillee OCyLleCcTBNeHne ero o6s3aHHOCTEN.

Mpe3naeHT Pecnybnuku Bnpase no coOCTBEHHONM MHULMATUBE NPUHSATL peLle-
HVWe O npekpalieHun nonHomouuin MNpaBuTenbcTBa M 0CBOGOAWUTL OT AOMKHOCTM
noboro ero uneHa. OcBoboxaeHvne ot gomkHocTu Mpembep-MuHUCcTpa o3HavaeT
npekpawyeHve nonHomounii scero lMpasutensctea. OcBOOOXAEHUIO OT 3aHNMae-
MOV JOMKHOCTM noanexar yneHsl MpaBuTenscTBa, He cornacHble ¢ NpoBOAUMON
MpaBuTENnsCTBOM MOMNUTUKON MW HE NPOBOASLLME ee.

[ns uneHoB MNpaBuTenbCTBa NPeAyCMOTPEHbI ONpPeaeNneHHble KOHCTUTYLMOH-
Hble orpaHuyeHnsi. OHW He BnpaBe:

* ObITb genyTaTamu npeacTaBUTENbHOrO OpraHa;

* 3aHMMaTb UHble onnavnMBaemMble AOMKHOCTW, KpOMe npenodaBaTenbCkon, Ha-
YYHOW WX MHOW TBOPYECKON OEATENbHOCTY;

*  OCYyLWeCTBNATb NpeAnpUHUMATENbCKYO AeATENbHOCTb;

* BXOAWTb B COCTaB PYKOBOASLEro opraHa unu HabniogatenbHoro coeBeTa
KOMMEPYECKOl opraHu3auuu, 3a WUCKMYeHWeM cnyyaeB, Korga 31O ABns-
eTCq UX AOIKHOCTHBIMU 06513aHHOCTSAMU B COOTBETCTBUW C 3aKoHOAATenb-
CTBOM.

FocynapcTBEHHble OpraHbl, HEMOCPEACTBEHHO MOAYMHEHHbIE W MOAOT-
yeTHble [pe3naeHTy (Npe3vpeHTCKMe opraHbl), He 06s3aTenbHO SBRSOTCS
UCMOMHUTENBbHBIMW OpraHamMu BnacTu. Hanpumep, opraHbl NpoKypaTypbl He cuu-
TaKTCA UCMOMNHUTENBHBIMW OpraHamMu.

K 4ucrly  MCOMHUTENbHBIX — NPE3NGEHTCKMX  OPraHoB  OTHOCATCA — Ta-
Kne opraHbl, Kak:

*  KomuteT HaumoHanbHon 6e3onacHoctn (KHB);
* AreHTcTBO NO Gopbbe C 3KOHOMMUYECKOW U KOPPYMNLUOHHONM MPEeCTYNHOCTbIO

(cbmuHaHcoBasa nonuuwms);

* AreHTCTBO NO Aenam rocyfapcTBeHHON cnyx6bl;

*  AreHTCTBO MO perynmpoBaHuio U Haa3opy PUHAHCOBOrO pbiHKA M (PUHAHCOBBIX
opraHusauuin (A®H);

*  AreHTCTBO MO PErynupoBaHuI0 AeSiTENbHOCTU PernoHanbHOro UHaHCOBOro

LeHTpa r. AnmaThl;

* HauuoHanbHbIli 6aHkK;
¢ CuYeTHbI KOMUTET MO KOHTPOSIO 3@ UCMONHEHNEM pecnybnukaHckoro GoaxeTa;
* Cnyxb6a BHeluHeli pa3segku «Coipbap».
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OcobeHHOCTb 3TUX OpraHoB 3aduKCUpOBaHa AaXe B Ha3BaHWWU: OHW He NoAa-
ynHsAoTCsA He lNMpaBuTensbcTBy, a Hanpsmyto Npe3naeHTy. VIMeHHo noatomy pyko-
BOAMTENN AAHHBLIX OPraHoB He SBNATCA YneHamu lMpasuTenscTBa.

BonbLWMHCTBO Npe3naeHTCkx opraHos obpasyetcs MpesngeHTom. MpesngeHT
B noboe BpemMs MOXET co3aaTb Unu ynpasgHuTb NofobHble opraHbl, 3a UCKIoYe-
Huem KomuteTa HaumoHanbHon 6e3onacHocTy, HaunoHansbHoro 6aHka, CyeTHoro
KOMMTETa NO KOHTPOMIO 32 UCMONHEHNeM pecnybnukaHckoro 6roakeTa, Ybe Ccylle-
cTBOBaHWe npegycmoTpeHo KoHcTutyumei.

Cpok NonHOMOouMIA Npe3naeHTCKMX OpraHoB He orpaHuyeH. Vx npaBoBol cTa-
TYC perynupyeTcs MHOrOYMCNEHHbIMU HOPMaTWBHBLIMW NPaBOBLIMW akTamu, w3
KOTOpbIX BblaenseTcs lNonoxeHne o KOHKPETHOM opraHe, yTBepxaaemoe [lpesu-
peHTom. Crtatyc HauymoHanbHoro 6aHka perynupyetcst 3akoHom «O HauuoHanb-
Hom GaHke Pecnybnuku Kasaxcrau» ot 30 mapta 1995 r. ina ctatyca Komuteta
HaLuMoHanbHoN 6e30MacHOCTN OYeHb BaxHbIM saBnsetca 3akoH «O6 opraHax Ha-
unoHanbHoi 6esonacHoctn Pecnybnukun Kasaxcraw» ot 21 gekabps 1995 r.

[eAtenbHoCTb GONbLIMHCTBA OPraHOB OCYLLECTBNAETCS Yepe3 LeHTpanbHbIi
annapart, HaxoAswuiicst B ropoge AcTaHe (3a ucknoyeHmem HauuoHanbHoro 6aH-
ka, A®H n AreHTCTBa MO perynupoBaHuio AeATENbHOCTU PEernoHanbHOro uHaH-
COBOro LeHTpa r. AnmaTbl, YbM LEHTpanbHble annapatbl HaxoasaTca B Anmarthbl),
W TeppuTopuanbHble noapasfeneHvs (KOMWUTeTbl, AenapTameHTbl, ynpaBneHus,
otaenbl). Kpome Toro, B kaxaom opraHe uMetoTcsi pyHKLMOHaNbHbIe nogpasae-
neHus, npeacTaslieHHble AenapTameHTamu, ynpasneHuamu, otgenamun. B KHB
MMEIOTC BeAoMCTBa. HecKonbKo MO-MHOMY OpraHusoBaHa AeATenbHOCTb Ta-
KMX OpraHoB, kak HauuoHanbHbI 6aHk (MMeeT dunmanbHyto CTPYKTypy, OopraHbl
ynpaeneHnus: Mpasnexune, Coset anpekTopoB); CueTHblA komuteT, A®H 1 AreHt-
CTBO MO PErynupoBaHuio AeATEeNbHOCTU pernoHanbHoro (UHAHCOBOrO LEHTpa
r. AnMaTbl (He MMEeKT TeppuTopranbHbIX NoApasaeneHuii). B kayectTBe KOHCYmMb-
TaTUBHOrO opraHa B GONbLUMHCTBE CTPYKTYp BbICTynaeT konnerus. Kpome Toro,
[AeATeNbHOCTb NPEe3NAEHTCKNX OpraHoB CTPOUTCSI Yepes WX MepBbiX pyKoBOAMTE-
nen (Npepceparteny KOMUTETOB, NMpeAceAaTeny areHTCTB, npeacedatens Hauwo-
HanbHOro 6aHka) u 3amecTuTenen.

MepBbli pykoBoaMTenb HasHavaetcs [lpe3vaeHToM. [ns HasHayeHus Ha
pomkHocTb MpeacepaTtenss HauvoHanbHoro 6aHka n KHB Heobxoammo cornacue
CeHara.

BOoNbLWMHCTBO paccMaTpuBaeMbiX OpraHoOB M3AaloT akTbl B (hopMe MpuKasoBs.
dopmamu aktoB HaumoHanbHoro 6aHka siBNsSOTCA noctaHoBneHus Mpaenexus, a
CuyeTHOro KOMUTETA - MOCTAHOBIIEHUS U NPEACTaBMEHUs. OTU akTbl MOryT GblTb
OTMEHEHbI CaMWUM OpraHoMm, cyaebHbIMM opraHamu. 3akoHoAaTeNbCTBO He coaep-
KUT MONOXKEHUI O BO3MOXHOCTM OTMEHbl aKTOB MPe3VAEHTCKUX OPraHoB Bblille-
CTOAWMM opraHoMm. KOHCTUTYLMOHHbI COBET MOXET NPU3HAaTh akTbl NPe3naeHT-
CKUX OpPraHoB HEKOHCTUTYLIMOHHBIMU.
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MHWHUCTEPCTBO - oAHa W3 CTapeiluMx OpraHuMsauMoHHbIX OpM rocyaap-
CTBEHHOrO ynpasneHus, cTabunbHO NPUCYTCTBYKOLLAA B CUCTEME rOCyAapCTBEH-
HOM agMWHUCTPALMU MHOTUX cTpaH mupa. KonnyectBo MUHMCTEPCTB MOCTOSIHHO
MeHSeTCs, 3TO 0ObACHAETCA TeM OBCTOSTENLCTBOM, YTO [AaHHble OpraHbl YacTo
cosgalTcs unu pedopMUPYOTCS B LENSX pelleHUs OOLLEeCTBEHHO 3HaYMMbIX
npo6bnem. TpaguUMOHHBIA OTBET Ha MHOrMe couuanbHble npobnemsl - co3paHue
ynpaBneHYecKoW CTPYKTYpbl, OAHONM U3 KOTOPbIX SABNSIETCA MUHUCTEPCTBO.

B HacTosilee Bpemsa B KasaxctaHe npucytcteyeT 18 MUHWUCTEPCTB, KOTOpblE
MOXHO pasfenuTb Ha:
¢ 9KoHomuyeckne (MUHUCTEPCTBO 3KOHOMMUYECKOrO pPa3BUTUA U Toprosnun, MuHu-

CTEepPCTBO MHAYCTPUMN U HOBbIX TEXHONOrNI, MUHUCTEpCcTBO HedTN U rasa, MuHu-

CTepCTBO TPaHCNopTa U KOMMYHUKaLM, MUHUCTEPCTBO CENbCKOro XO3ANCTBA);
*  agmuHucTpatnsHo-nonutndyeckne (MWUHUCTEPCTBO WHOCTPaHHbLIX Aen, Mu-

HUCTEPCTBO BHYTPEHHUX Aen, MuHncTepcTso 060poHbl, MUHUCTEPCTBO HOCTU-

U, MMHUCTEPCTBO NO Ypes3BblyaliHbIM CUTYyaLnaMm);

e coynanbHo-KynbTypHele (MuHucTepcTBo obpasoBaHWst U Hayku, MuHucTep-
CTBO 3apaBooxpaHeHusi, MUHUCTEPCTBO KynbTypbl, MUHUCTEPCTBO TypM3ama U
cnopTa);

*  mexoTtpacnesble (MuHuctepcTBo cuHaHcoB, MuHUCTepcTBO Tpyaa u couu-
anbHoW 3awWwmnTbl, MUHUCTEPCTBO OXpaHbl OKpyxatoLen cpeabl, MUHUCTEPCTBO
CBA3N U UHOpMaLun).

MuHuctepctBa B Pecnybnuke KasaxctaH cospatotcs [MpesugeHtom. Cyuie-
CTBOBaHWE MWHUCTEPCTB MHOCTPaHHbIX Aef, 060POHbI, BHYTPEHHUX AEN, OCTULUN
npegycmMoTpeHo KOHCTUTYyUMe, KoTopasi COOAEPXUT NMOMNOXEHUA O HAa3HAYeHUN Co-
OTBETCTBYHIOLMUX MUHUCTPOB [pe3naeHToM.

CpoK MOMHOMOYUIA MWUHUCTEPCTB He orpaHuyeH. [paBoBoOW cTaTyCc MUHU-
CTepCTB 3aKpenneH B MHOFOYUCIIEHHbIX akTax, HO bonee getanbHO CTaTyC MUHU-
CTEepCTB onpeaenseTcs NOMNOXeHUSMU O MUHWCTepPCTBaX, yTBepXAaemblX nocra-
HoBneHnamu lMpasutenscTaa.

B opraHusauvoHHOM nnaHe AeATenbHOCTb MWHUCTEPCTB CTPOUTCA 4epes
LeHTpanbHbI annapaT v TepputopuanbHble noapasgeneHus. OyHKUMOHanNbHbI-
MW noApasfeneHusMuM MUHWUCTEPCTB SIBMATCA BeAoMCTBa (KOMUTETbI), Aenap-
TaMeHTbl, ynpaBneHus, otaensl. B mMuHuCTepcTBax MMeeTcs KOHCYNbTaTUBHO-
coBeLllaTenbHbIl opraH NpyM MUHUCTPE - KOMnerus.

[leATenbHOCTb MUHUCTEPCTB TakKe OCYLLECTBNSETCA Yepes NepBoro pykoBOAu-
Tens (MMHUCTPOB), €ro 3amecTuTenen (BUUe-MUHUCTPOB). MUHUCTPbI Ha3HavarTCs
Ha [OMKHOCTb M ocsBoboxpalTca oT gosmkHocTu lMpeanaeHTom. lMpudem [lMpesu-
OeHT camocTtosiTenbHo (6e3 npeactaBneHus lMNpembep-MuHUCTpa) HasHavaeT Ha
OOMKHOCTU MUHUCTPOB MHOCTPaHHbLIX Aen, 060POHbI, BHYTPEHHUX AeN, CTULUN.

C 2007 ropa B MUHUCTEPCTBAxX UMeEeTCA AOSMKHOCTb OTBETCTBEHHOrO Cekpe-
Taps, Bo3rnasnsowero annapat MuHuctepctsa. OH Ha3HavaeTcs U ocBoboxaa-
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etca oT pormkHocTu lNpesnpgeHtom Pecnybnukn no cornacosaHuio ¢ [pembep-
MUHUCTPOM. [I0MKHOCTb OTBETCTBEHHOIO CEKpeTapsi MOXeT BBOANUTLCSA HE BO BCEX
MUHUCTepcTBax. B mocnegHem crydae nMonHOMOYMSi OTBETCTBEHHOTO CekpeTaps
ocCyLIecTBMsieT JOMKHOCTHOE NWLO MWHWCTEpPCTBa, koTopoe onpeaenut [pesu-
AeHT Pecny6nuku.

OrtcraBka lNpaBuTenbCTBa, MUHUCTPA HE BrieYeT NpeKpaLieHnUs NMOoTHOMOYUI
OTBETCTBEHHbIX CekpeTapeil. OTBETCTBEHHbI CeKpeTapb MpU OCYLLECTBIEHUN
cBoel aesitenbHOCTU nogoTyeTeH MNpe3naeHty Pecnybnuvku, Mpembep-Munuctpy
N MUHUCTPY.

PelleHus, npuHMMaemble MUHUCTEPCTBOM, OGOPMIISIOTCH MPUKA30M MUHU-
CTpa, KOTOPbIA MOXET 6blTb OTMEHEH CAMUM MUHWUCTEPCTBOM, BbILLECTOSILLUM Op-
raHom (MpaBuTenbcTBOM), cyaebHbIM opraHoM. KOHCTUTYUMOHHBI CoBET MOXeT
npW3HaTb NpUKa3 MUHUCTPA HEKOHCTUTYLMOHHBIM.

MwuHuCTEepCcTBa NpekpaLlaoT CBOK AesTeNbHOCTb B COOTBETCTBUM C YKA3oM
Mpe3npeHTa, 3a WCKMIOYEHWEM MWHUCTEPCTB WMHOCTPaHHbLIX AEn, MUHUCTEepPCTB
06O0pOHbI, BHYTPEHHVX [ef, CTULMY, Ybe CYLLEecTBOBaHWE npegycMoTpeHo KoH-
CTUTyuUMen.

LleHTpanbHble UCMOMNMHUTENbHBIE OpraHbl BRacTW, He BXoAsliue B CO-

craB [paBuTenbcTBa, NPEACTaBNEHbl CErofHsA CrieayolWwMIN areHTCTBaMm:

* AreHTCTBO MO perynupoBaHWI0 €CTECTBEHHbLIX MOHOMOMWIA;

* AreHTCTBO NO CTaTUCTUKE;

* AreHTCTBO NO ynpaBneHuo 3eMeNbHbIMU pecypcamu;

* HauuoHanbHoe KOCMUYECKOE areHTCTBO;

* AreHTCTBO NO 3aluUTE KOHKYPEHLUU (aHTUMOHOMOMNbHOE areHTCTBO);

* AreHTCTBO NO Aienam CTPOUTENLCTBA U XUIULLHO-KOMMYHAaIbHOIo X03sicTBa.

YkasaHHblE areHTCTBa Hesb3s NyTaTb C TEMU areHTCTBamu, KOTOpbIE HAXOAATCS
B doynne npesnaeHTCKMx opraHoB (AreHTCTBO Mo Aenam rocyAapCTBEHHON CnyxXObl,
AreHTCTBO (huHaHCOBOW nonuuun 1 ap.). BoobLye cnegyeT oTMETUTL HeyAaYHOCTb
noao0HON opraHn3aLMoHHON OpMbl rOCYAapCTBEHHOTO ynpaBneHns. Bo-nepsbix,
Ha3BaHHble areHTCTBa CMELLUMBAKOTCS C areHTCTBaMU, HENOCPeACTBEHHO NOAYNHEH-
HbIMW 1 NoAoTHETHbIMK pe3naeHTy. Bo-BTOpLIX, areHTCTBa B MpUHLMNE HE MOryT
BXOAUTb B cocTaB [MpaButenbcTBa, NOCKONbKY cocTaB lNpaBuUTensCTBa - 9TO AOMXK-
HOCTHble nuua. OpraHbl e HaxoaaTcs B CTPYKType lMpaButenscraa.

Tak unu nHave, areHTcTBa co3aaroTcs [pe3naeHTOM U UM Xe YNpasaHATCs.
CpOK NOMHOMOYUIA areHTCTB He YCTaHOBMEH, a UX CTaTyC 3aKpennseTcs B NOnoxe-
HUSX, yTBepxaaemMbix [paBnUTensLCTBOM.

OpraHusauus 4esTenbHOCTVM areHTCTB MOXoXa Ha opraHusauuio AesTenbHO-
CTU MWUHUCTEPCTB - LeHTpalnbHbIA annapaT u TeppuTopuanbHble nogpasaeneHus.
B AreHTCTBax OTCYTCTBYIOT BeAOMCTBa, 3aTO €CTb 3HaKOMble MO MUHUCTEPCTBaM
CTPYKTYpbI: AenapTamMeHThbl, yNpaBneHns, oTAenb!, Konmneruns.
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AreHTCTBa BO3rNaBnaAlTCSA NpeaceaartesieM, KOTOpbI Ha3Ha4yaeTcs Ha OOoMxK-
HOCTb M ocBoboxaaeTcs OT AOMKHOCTM [paBMTenbCTBOM. B areHTCTBax Takke
MMeeTCsl OTBETCTBEHHbIN cekpeTapsb.

AKTamMy areHTCTB SIBNSOTCA Npukasbl npeaceaatens. OHWM MOryT GblTb OTMe-
HEHbl CaMUM areHTCTBOM, BbllecToswmm opraHom (MpaBuTenbcTBo) unu cyaeb-
HbIMU OopraHaMu. KOHCTUTYUMOHHbI COBET MOXET Npu3HaTb akTbl areHTCTB He-
KOHCTUTYLMOHHbIMM.

OCHOBHOE OTNMYME areHTCTB OT MUHUCTEPCTB COCTOMT B TOM, YTO npeace-
[aTenu areHTCTB He BXOAsT B cocTaB [lpaButenscrtBa. To ecTb B Mepapxum ro-
CyAapCTBEHHOW aAMWHUCTPaUuW MNpu BCEW CBOEN 3HAYMMOCTM OHWU CTOSIT Ha
CTYNEHbKY HWXe MUHUCTepPCTB. B cocTas MNpaBUTeNbCTBa, KCTaTU, HE BXOOAT U py-
KOBOAUTENWN NPE3NOEHTCKUX OPraHoB, HO MO APYroW MPUYMHE: OHU MOOYMHSIOTCS
HenocpeacTBeHHO [lpe3naeHTy. PyKOBOAMTENW LEHTpanbHbIX WCMNOMHUTENbHbIX
OopraHoB BNacTu, He BXoasWwux B cocTas lNpaBuTenbcTBa, noguvuHsiotcs u MNpe-
3uaeHTy u MpasutenbcTy. [pyrne MeHee NpUHLMNUANbHbIE OTIMYUS areHTCTB OT
MUHUCTEPCTB 3aKM4YaloTCA B TOM, YTO B areHTCTBaxX He CO3[aloTcs BeAOMCTBA,
MX (areHTCTB) pyKOBOAMTENb HaszHayaeTcs MNpaBUTENLCTBOM, TOrAa Kak MUHUCTPbI
- MNpesngeHTOM.

MecTHble UcnonHUTENbHbIE opraHbl

MaBHbIM OpraHoM WCMOJHATESIbHON BMNacT Ha MECTHOM YpOBHe siBNsieTcs
akvmart. AKMmaTbl - KonnernanbHble opraHbl - CO3A4aloTCA TOMbKO Ha ypoBHe 06-
nactu (ropoga pecnybnukaHCKoro 3HayeHusi, CTonuubl), a Takxe parioHa (ropoga
06nacTHOro 3HayeHus).

AkumaT  opmupyeTcs  akMMOM  COOTBETCTBYWOLIEN  aAMWHUCTPaTUBHO-
TeppuTopuanbHoi eanHULbl. B cocTaB akumaTa BXOAAT CaM akuM, ero 3amecTu-
Tenu, pykoBoAuTeNnb annaparta akMma, nepsble PYKOBOAUTENWU WCTMOMHUTENbHBIX
opraHoB, (puHaHcMpyembix U3 MecTHoro GloaxeTa. KonnuecTBo 4neHoB akumara
onpefenseTcs akuMoM. [lepcoHarnbHbIi COCTaB akMmarta COriacoBblBAaeTCs pe-
LIEeHMEeM Ceccum CooTBETCTBYOLLEero macnuxarta. B pabote akumaTa mMoryT npuHu-
MaTb yyacTue C NMpaBOM COBeLlaTeNbHOro rofioca pykoBoAMTENWU TeppuTopuans-
HbIX MoApasAeneHunii LeHTpanbHbIX rocyAapCTBEHHbIX OpPraHoB.

AKnMaTbl HeCyT OTBETCTBEHHOCTb 3@ peann3aLnto BO3NOXEHHbIX Ha HUX (hyHK-
LM nepen macnuxaTamu.

Cpok MOSIHOMOYMIA aKMMaToB B 3akoHOfaTenbCcTBe YETKO He orpegerneH. JToT
CPOK MOXET ObITb CBSI3aH CO CPOKOM MOMHOMOUMIA akuMa, BO3rNaBrstoLLero akumar.

OCHOBHbIM HOPMaTWBHBLIM aKTOM, PErynupyloLum cTatyc akumaToB, siB-
nsetcs 3akoH Pecnybnuku KasaxctaH ot 23 sHBapsa 2001 r. «O mecTHOM ro-
CyAapCTBEHHOM ynpaBneHuun u camoynpasBneHun B Pecnybnuke KasaxctaH».
BHyTpeHHMe BOMpPOChI AEATENbHOCTU akMMaToB PErynupyloTcs pernameHTom
akumarTa.
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OCHOBHOV OpraHv3aLMoHHOW hopMOii AeATeNbHOCTU akumaTa siBnseTcs 3ace-
AaHune akMmaTa, KOTOpoe CO3bIBaeTCA akMMOM U NPOBOAUTCA HE pexe OAHOro pasa
B Mecsl. [leaTenbHOCTb akumaTa OCyLLECTBMAETCA TakKe Yepes ero pykoBoauTte-
ns (akuma), 3amecTuTenen, YneHoB aknumaTta. MHgopmaloHHo-aHanuTuyeckoe,
opraH13aLVoHHO-NPaBoBoOe U MaTepuanbHO-TeXHUYeckoe obecneyeHne aedTenb-
HOCTW akumara OCyLIeCTBNAET annapaT akuma.

Aknmat no Bonpocam CBOEW KoOMNeTeHUuun u3gaeT noctaHoBneHus. [lericteme
aKTOB akumata u (Mnu) akuma MoxeT ObITb OTMEHEHO B0 NPMOCTaHOBIIEHO MNOS-
HOCTbIO UK YacTtuyHo lMpesngeHTtoMm, MNpasutensctBoMm Pecnybnukn KasaxcTaH,
BbILLECTOSALLUMM aKUMaToM U (MNK) aKMMOM, CaMUM akuMaToM U (Mnn) akumom, a
TakkKe pelleHuem cyga.

AkMMaT (NepcoHanbHbI COCTaB) MOXET MPEKpaTUTb CBOK AEATENIbHOCTb Mo
peleHnto akuma.

AKUMbI, BO3rNaBnsoLWMe MECTHbIN UCMONHUTENBHBIA OpraH, ABNATCA npea-
ctaButensmu MpesugeHTa u Mpasutenbctea. AkuMbl obnactu (ropoga pecny6nu-
KaHCKOro 3HauveHus, cTonuubl) HasHavatTcs [pesngeHToM € cornacus CooTBeT-
CTBYIOLLEr0 Macnuxarta. AKMMbl rOpoAoB (3a WCKMHOYEHWEM FOPOAOB PaioHHOro
3HayeHus), paioHOB, paioOHOB B ropofax HasHavalTcst akumom obnactu (ropoga
pecny6nunkaHckoro 3Ha4eHusl, ropoga obnacTHOro 3Ha4yeHus, CTonuupl) o corna-
COBaHMWIO C COOTBETCTBYIOLMM Macnuxatom. Bonpockl Ha3HayeHs akMMoB ropo-
[OB PaiOHHOrO 3Ha4YeHUsi, NOCESIKOB, aynoB (cen), aynbHbIX (CEeNbCKUX) OKPYros
3aKOHOAATeNbCTBOM YETKO He PEerynupyloTcs, OQHaKO Ha NMpakTUKe OHW HasHauva-
10TCSt aKUMaMu panoHoB.

AKUMBbI BCEX aAMWHWUCTPaTUBHO-TEPPUTOPUANbHBIX €AUHUL, KPOMe aKkvMOB
obnactu (ropopa pecny6nMKaHCKOro 3Ha4yeHusi, CTonuubl), MoryT 6biTb M36GpaHbl
HaceneHuem.

Kpome co6CTBEHHO akMmaToB, CyLLECTBYIOT MHbIE UCTIONHUTENbHbIE OpraHbl Ha
MeCTHOM ypoBHe. Tak, akumat obnactu (ropoga pecnybnmkaHcKoro 3Ha4yeHusl, CTo-
nnubl) MOXeT 06pa3oBbIBaTb UCMOMHUTENBHBLIE OpraHbl, (PUHAHCUPYEMbIE U3 MECT-
HbIX 6I0PKETOB B paMKax CXeMbl ynpaBneHus agMUHUCTPaTUBHO-TEPPUTOPUanbHON
eanHuLEn, yTBEPXKAEHHOW COOTBETCTBYIOLLMM MacnuxaTom (ynpasneHuns obpaso-
BaHUsi, 34PaBOOXPAHEHUS, BHYTPEHHEN NOMUTUKN U T.4.).

Bbino 6bl o4eHb yaobHO, ecnn Bbl BCe ynpaBneH4Yeckne opraHbl MOrnu yme-
CTUTbCA B yKa3aHHble NATb BUAOB. OAHAKO cucTema rocyaapCTBEHHOW aAMUHU-
cTpauum ropasgo cnoxHee. OHa BkoyaeT B cebs v apyrve opraHbl, KOTOpble No
CBOWMM napameTpam He SIBRSIOTCA UCMOMHUTENBHLIMU, HO TEM HE MEHEE BbINOSIHS-
10T pasnunyHble aAMUHUCTPaTUBHBIE PYHKUMK. K Yncny Taknux opraHoB OTHOCATCS:
1. BepomcTBa;

2. AnnapaTHble noapasfenieHns rocyfapcTBeHHbIX OpraHos;
3. KoHcynbTaTuMBHO-COBeLLaTENbHbIE OpraHbl;
4. CneuwnanbHble rocy4apCTBEHHbIE KOMUCCUMU.
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BepomcTtBa

B cooTBETCTBUMM C KOHCTUTYLMOHHbIM 3akoHOM «O [MpaBuTenbcTBe» BeOOM-
CTBO B npefenax KOMNeTeHUUN LeHTPanbHOro WUCNOMHUTENBHOrO opraHa pecny-
OnMKN OoCyLecTBNSIET KOHTPONbHbIE U (MNK) peanu3aunoHHble yHKUMKU. Takum
o6pasom, camo BEAOMCTBO He SIBNSETCH WCMOMHUTENbHBIM OpraHoMm BnacTtu, no-
CKOIbKY €ro AeATeNbHOCTb HOCUT JOBOJSIbHO OFPaHUYEHHbI XapaKTep, OHa Hepas-
PbIBHO CBSi3aHa C KOMMETEHUWEeN opraHa, B KOTOPbIA 3TO BEAOMCTBO BXOAUT. TeM
He MeHee BefoMcTBa obnagalT Cepbe3HbIMU aAMUHUCTPATUBHBIMU YHKLUAMK
(Hanpumep, HanoroBbii komuteT MuHuctepctBa duHaHcos, KomuteT rocypap-
CTBEHHOI0 CaHWTapPHO-3NUAEMUONOrNMYECKOro Haasopa MuHucTepcTBa 34paBo-
oxpaHeHus, KomuTteT TpaHCMNOPTHOro KOHTpons MwuHucTepcTBa TpaHcnopTa M
KOMMYHUMKaUMin 1 Ap.), 4To obycnaBnuBaeTcA MNPenMyLLEeCTBEHHO KOHTPOMbHO-
HaA30pHOW NPUPOAON TUX OpPraHoB.

X0Tsi Ha3BaHHbI 3aKOH U NoApa3ymMeBaeT, YTO BEAOMCTBA CO34alTCs B CTPYK-
Type MWHUCTEPCTB, Ha CaMOM fefle BeJOMCTBa CO3[alTCA U B NPE3NAEHTCKUX
opraHax. [1o3ToMy MMeeT CMbICN FOBOPWUTb O ABYX OCHOBHbIX BWAAX BEAOMCTB:
co3gaBaeMbIX B CTPYKTYpPe MWHUCTEPCTB W Ha3blBaeMblX KOMUTETaMU (TONMbKO B
MuHUCTEpPCTBE 3KOHOMUKN U BIOOXXETHOrO NNaHMPOBaHUS HET BEAOMCTB) U co3aa-
BaeMmblX B CTPYKType Mpe3naeHTCKUX OpraHoB 1 HasblBaeMblx cnyxbamu. Begowm-
CTBa TakXe CyLlecTBYIOT B CTpykType BepxoBHoro Cyaa (Komutet no cynebHomy
aAMUHUCTpUPOBaHUIO) U eHepanbHOW npokypaType (KomuTeT no npaBoBoi cTa-
TUCTUKE U cneunanbHbIM ydyeTam).

BepnomcTBa 06pasytoTcs, peopraHuayloTcs U ynpasaHsaTcsa [paBuTenscTBom
(ecnn peyb uaeT 0 MUHUCTEPCKUX BepgomcTeax) unu lpesngeHTom (ecnu pevb
naeT o BeAOMCTBax B CTPYKTYpe Mpe3naeHTCKUX OpraHoB).

CpoK NOMHOMOYMIn BEAOMCTB CBSi3aH CO CPOKOM MOMHOMOYMIA TeX OpraHos,
B KOTOpble OHM BXOAAT. [MpaBoBOW CTaTyC BEAOMCTB 3aKkpenneH B NOMOXeHWUsX,
yTBEPXAaeMblX NpukasaMum MUHUCTPOB, UK ykasax [NpesngeHTa.

OpraHusauusi 4esTenbHOCTU BEAOMCTB MOXOXa Ha opraHv3auuio gesTenbHo-
CTM MUHMCTEPCTB. BegoMCTBO MOXET MMEeTb TeppuTopuarnbHble U yHKLMOHAb-
Hble noAapasgeneHus (AenapTameHTbl, YNpaBfieHusi, OTAEnbl), KOHCYNbTaTUBHO-
coBellatenbHbll  dpraH - konneruo. [leATenbHOCTb BeAOMCTBA  Takxe
OCYLLEeCTBNSETCS 4epe3 ero nepBOro pykoBoAuTens (npeacepartens KomuteTa,
avpekTopa cnyx6bl) n ero 3amectuteneii. MepBble pykoBOAUTENW BEAOMCTB Ha-
3HavaTCcs MUHUcTpamu nnbo MpeanaeHToM.

dopmoli akTa, u3gaBaeMoro BeJOMCTBOM, SABNSETCS Npukas ero pykosoauTe-
NS, KOTOPbIA MOXeT OblTb OTMEHEH cCamMWM BEe4OMCTBOM, MUHUCTEPCTBOM (ecnun
BEAOMCTBO BXOAWUT B €ro CTPYKTYpy), cyAoM. KOHCTUTYUMOHHBIA CoBeT MoXeT
NpU3HaTb aKkT BEAOMCTBA HEKOHCTUTYLMOHHbLIM.
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AnnapaTtHble noapasfeneHus

Ha nepBblii B3rnsa, annapaTtHble nogpasgenieHnst BbIMOMHAT BCnoMoraTerb-
Hble (YHKUMM (FOTOBAT AOKYMEHTbI, 3aHMMalTCA aHanu3oM nocTynatoLlen WH-
cdopmaLumn, MaTepuanbHO-TEXHUYECKUM obecneyeHnem). Hegapom Takue opraHbl
4acTo HasblBalT BCrnomoraTesibHbiMK. K HUM OTHOCATCA KaHuenapus lpembep-
MwuHucTpa, annapat akuma, annapaTbl BepxosHoro Cyga, KoHctuTyumoHHoro Co-
BeTa. Ho 3T opraHbl MOryT BbINOSHATL OTAENbHbIE aAMUHUCTPATUBHBIE PYHKLMM,
YTO CTaBWT WX B PS4 C ynNpaBneH4yeckummn opraHamu. K npumepy, B COOTBETCTBUM C
Monoxennem o KaHuenspum Mpembep-MunHucTpa Pecny6nvkm KaszaxcraH, yTBepx-
neHHblM MocTaHoBneHvem lMpasutensctea oT 11 ceHTsibpa 2002 r., KaHuenapus
oCyLLeCTBRSET PYHKLMM KOHTPONS 32 UCMOSNIHEHNEM aKTOB W MopyYeHwin nasbl ro-
cypapcTsa, aktoB [MpaBuTtenscTsa, nopyyeHun MNMpembep-MuHUcTpa u ero 3amecTu-
Tenen; KOOpAvHaUUWM AesTeNbHOCTU FOCYAAPCTBEHHLIX OPraHoB MO BbINOMHEHWUIO
MeponpuaTUiA nNo nporpamMme [NpaBMTENbCTBA M MnaHa 3aKOHOMPOEKTHbIX paboT
MpaBuTenscTBa; peanusauunm eauHON rocyAapCTBEHHON NONUTMKM B obnacTu 3a-
LMTBI FOCYAapPCTBEHHBIX CEKPETOB, KoopaMHauuu paboT no obecneyeHno pexuma
CEKPETHOCTM U MHMOPMaLIMOHHON 6e30NacHOCTU B roCyAapCTBEHHbIX OpraHax u
opraHu3aumsx. KaHuenspus paccmaTpuBaeT NUCbMeEHHblE obpalleHus rpaxaaH u
IOPUANYECKUX NUL, UMEET NPaBO NPOBOAUTL NPOBEPKU B FOCYAAPCTBEHHbLIX OpraHax
no cobnogeHuntio TpeboBaHWii AernonpomnsBoACcTBa UnNKU Mo BornpocaMm cobnogeHus
TpebGoBaHUi HOPMATUBHBIX NMPaBOBbLIX AKTOB B 06M1aCTU 3aLUTbl FOCYAAPCTBEHHbLIX
cekpeToB U obecrneyeHns nHopMaLMoHHOW 6e30nacHOCTy.

KoHcynbTaTUBHO-COBeLaTeNbHbie OpraHbl

Camo HasBaHMEe 3TWX OPraHoB YKa3biBaeT Ha WX KOHCYNbTaTUBHO-
coBeLlaTenbHbIi cTaTyc. MNMogobHble opraHbl MoOryT co3aaBaTbest npu MpesnaeHTe
(CoBet besonacHocTtii, COBET MHOCTPaHHbIX MHBECTOPOB, COBET MO NPaBoOBO MO-
nuTuke, Komucensa no npasam yenoseka v ap.), Npasutenscrse (MexsedOMCTBEH-
Has komuccusa no 6opbbe ¢ npecTynHocTbio, COBET MO CBS3SIM C PEMUIMO3HBIMU
obbeanHeHnaMn Ap.), NPU MUHUCTEPCTBAX W WHbIX LeHTpanbHbIX UCMOMHUTENb-
HbIX OpraHax, akumare (rOpOACKOV COBET BETEPaHOB BOWMHbI Y NMEHCUOHEPOB).

3TN opraHbl Takke MOryT BbINOMHATL OTAENbHbIE aAMUHUCTPATUBHBLIE (DYHKLWN.
Tak, B cooTBeTCTBUM C YKa3om [MpesupeHta Pecnybnuku Kasaxctan ot 20 mapta
1999 r. «O Cosete BbesonacHoct Pecnybnukn KasaxctaH» CoseT BesonacHoctu
obnagaeT hyHKUMAMIN KoopaMHaALMKM OeATENbHOCTU FOCYAapCTBEHHBIX OPraHoB Mo
cTpaTternyeckum npobnemam obecneyeHus HaumoHanbHoW Ge3onacHocTu Pecny-
6nmkn KasaxcTtaH; 3acnyLlumMBaHns OTYETOB PYKOBOAWTENEN rOCyapCTBEHHbIX opra-
HOB, y4acTBYHOLLMNX B 06ecneveHnn HaumoHanbHo 6e30nacHOCTH; OCYLLIeCTBNEHNS
KOHTPONS 3a WUCMoNHeHWeM 3akoHoB Pecny6nuku KasaxctaH, aktoB [NpesuaeHTa
Pecny6nukn KasaxctaH, COGCTBEHHbIX peLLeHWiA No BonpocaMm HauuoHanbHol 6e3-
onacHocTu. Peluenusi, npuHatele CoBeTom BesonacHocTtu, siBnswTcA o6s3aTens-
HbIMU K MCMOMHEHUIO rocyAapCTBEHHbIMKU opraHamun Pecnybnukn KasaxcraH.
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CneuymanbHble rocyaapCTBEHHbIE KOMUCCUM

B coOTBETCTBUM C PasnUYHbLIMW HOPMATUBHLIMW MPABOBLIMW aKTamu MOryT
co3naBaTbCs rOCYAapCTBEHHbIE KOMUCCUM, KOTOPbIe Ha MOCTOSIHHOW WNKU Bpe-
MEHHOV OCHOBE TaKXe BbIMOMHSAT OTAEMNbHbIE aAMUHUCTPATUBHbLIE PYHKLUN
(NpW3bIBHAs KOMWUCCUS, KOMWUCCUSI MO [enaM HEeCOBEPLUEHHONETHUX U 3awuTe
UX Mpas, NMPUEMOYHasi KOMUCCUS B CTpouTenbcTee). K npumepy, NpusbiBHbIE KO-
MUCCUM pasHbIX YPOBHENR MOryT paccMaTpuBath )anobbl u obpalieHns rpaxaaH
Ha peLIeHUsi COOTBETCTBYIOWMX MPU3bIBHBIX KOMUCCUIA; NMPUHUMAaTb pelieHne o
npu3biBE Ha BOWMHCKYH ChyxBy, nMpeaoCcTaBhneHnn OTCPOYKU OT Mpu3biBa, OCBO-
BGOXAEHUM OT NPU3bIBA HA BOVMHCKYIO CIYXBY UM OT UCMOSMHEHNUS BOUHCKOW 06s-
3aHHOCTM.

§ 5. NocypapcTBeHHbIe cryxalue

CTUTYT TOCYAapCTBEHHOW CRyXObl - OAMH M3 CambIX TPAAULMOHHBLIX WH-
M:TVITyTOB aAMWUHUCTPATMBHOrO npaea. BmecTe ¢ TeM 3TOT MHCTUTYT HOCUT
KOMMMEKCHBI XxapaKkTep, MOCKOMbKY BOMPOCH! FOCYAAPCTBEHHON Cryxbbl perynu-
pylOTCA HOPMaMK He TONIbKO aAMWUHUCTPATUBHOMO NpaBa, HO U TPYAOBOTrO, rpax-
[@HCKOro, YronoBHOro, pMHaHCOBOrO.

MHCTUTYT rocynapCTBEHHOW CRyXObl MOCBSILLEH perynMpoBaHui0 AesiTenb-
HOCTM rocyAapCTBEHHbIX cryxalwmx. CneunanbHbll BUL 3aHSTOCTU HaceneHus
- cnyxba - NpUCyTCTBYET Takke B KOMMEPYECKMX W HEKOMMEepPYEeCKUX opraHu3a-
LMsIX, He SIBRSIOLWMUXCS FOCyAapCTBEHHbIMU OpraHamu.

* B coBpeMeHHOM 3aKoHOAATEeNbCTBE MHOMUX CTpaH Mcnonb3yetcs u Gonee wu-
poKoe MOoHsITUEe ny6GnuyHoi cnyx6bl, oxBaTblBalLlee AESATENbHOCTb CRyXalluux
He TONbKO B rocyAapCTBEHHbIX OpraHax, HO U opraHax MeCTHOro camoyrnpasre-
HWSA, TOCYAAPCTBEHHbIX MPEANPUATUSAX U YYPEXAEHUSAX, a UHoraa aaxe B oblue-
CTBEHHbIX U PENUINO3HbIX 06BbEAUHEHNAX.

Mpn BCem MHoroo6pasuu cUCTEM FOCYAapCTBEHHOW CRyXObl BblAensOTCS
[Be ee pasHOBWMAHOCTU: KapbepHasi, XxapakTepuayioLiasicss 3aMKHYTOCTbIO U Mo-
CTeneHHbIM NPOABMXKEHUEM MO CryxebHOW necTHUue, U No3uuuoHHasi, Gonee
OTKpbITas ¥ nossonsiowas nobomy npeTeHAeHTy npu cobnioaeHun onpeaeneH-
HbIX YCMOBUIA NOCTYNUTbL Ha Ntobyto cnyx6y2. MNMo3nUNOHHY cucTemMy nHorga Ha-
3bIBAOT CUCTEMON 3acnyr. B kaxpoi ctpaHe HabniogaloTcsi CBOM NpUopuTeThl B
opraHusauMu rocyfapcTBeHHOW crnyx6bl, 3a4yacTylo ¢ MHTerpauuei obeux cu-
cteM. Tak, B KasaxctaHe MOXHO 0GHapyXuTb YepTbl U KapbePHOW, U NO3ULUOH-
HOW CnyX6bl.

2 CM. nogpobHee 0 COBPEMEHHbIX CUCTEMAX rocyAapCTBEHHOW Cnyx6bl B paGoTe: AMUHUCTPATUBHOE
npaBo 3apyGexHbiX CTpaH: y4ebHuk / noa ped. A.H.KosbipuHa u M.A.WTatuHon. - M.: Cnapk, 2003.
C. 91-128.
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lMoHATME M  BUABI rOCYAAPCTBEHHBIX CIyKalmX

Mop rocynapcTBeHHbIM CriyXalwuM B Ka3axCTaHCKOM 3akoHoAaTeNnbCTBe Mo-
HUmaeTcs rpaxaaHvH Pecnybnuku KasaxctaH, 3aHMMalowWwmii B yCTaHOBNEHHOM
3aKOHOAATeNbCTBOM MOpsAKE OnnavnBaemyto M3 pecnyBrmMkaHCKoro unu mecT-
HbIX GrogxeToB nNMbo n3 cpeacts HaumoHanbHoro 6aHka Pecnybnukm KasaxcraH
OOMKHOCTb B rOCYapCTBEHHOM OpraHe W OCYLLECTBRSIOLWMIA JOMKHOCTHbLIE MOS-
HOMOYMS B LEnsx peanusauuv 3agay un qyHKUMIA rocynapcrsa.

K npusHakam rocygapCTBeHHbIX CRyXallnMx U rocyaapCTBEHHON CryxObl MOX-
HO OTHeCTU:

1. TocynapCTBEHHbIM ChyXaliMM MOXET ObiTb TOMbKO rpaxpaHuH Pecny6nuvku
KasaxcTaH.

2. TocypapctBeHHast cnyxba - 9T0 AeATENbHOCTb TOMIbKO B rOCYAapPCTBEHHbIX
opraHax unu ux annaparax. Jluua, paboTatolime B rocyfapCTBEHHbIX Y4pex-
AEHVAX UMK Ha roCYAApPCTBEHHbIX NPeAnpUSATUSAX, 3@ HEKOTOPbIMU UCKMYe-
HUAMM, HEe SBMSAIOTCA roCyAapCTBEHHBLIMU CyXaLuMu.

3. TocynapctBeHHas cnyxba onnayvBaeTcs U3 G0gKeTHbIX CPEACTB UMW CPEACTB
HaumoHanbHoro 6aHka. [pyrux MCTOYHWUKOB COAEpPXKaHWUS roCyAapCTBEHHbIX
cnyxalymx 3aKOHOAATENbLCTBOM He NpeayCMOTPEHO.

4. TocypapcTBeHHas cnyxba - 3To AeATenbHOCTb HemaTepuanbHOro xapakrepa.
["ocyAapCTBEHHbIA CRyXalliMili He NPOU3BOAMT HUKAKUX MaTepuanbHbIX Wnu
[OYXOBHbIX LEHHOCTEW.

5. TocypapctBeHHas cnyxba HenocpedCTBEHHO CBsi3aHa C peanu3auuei 3agad
1 byHKUMA rocyaapcTea.

[ocypapcTBeHHas cnyx6a MoOXeT NMOHMMaTbCs B LUMPOKOM U y3KOM cmbicne. B
LUMPOKOM CMbICIe NOf rocyAapCTBEHHbIMU CIyXaliuMyM NOHUMAKOTCA BCe Te, KTO
paboTaeT B rocyfapCTBEHHbIX OpraHax W OCYLUEeCTBMSET Te WNWU UHble rocyaap-
CTBEHHbIE (PYHKLMU.

B y3koM cMbicre K rocyapCTBEHHbIM CIyXaLlM OTHOCATCS Te, Ha KOro pacnpo-
cTpaHsieTcs 3akoH Pecnybnukm KaszaxcraH ot 23 uions 1999 r. «O rocynapctBeHHOM
cnyx6e» (ganee - 3akoH O rocyapCTBEHHOM Cnyx6e) unu nHble akTbl crnyxebHoro
3aKoHofaTensbCcTea (yCTaBbl, NMOMOXEHUS O NPOXOXAEHUN CRYXObl 1 T.4.).

COOTBETCTBEHHO, MOXHO BblAENUTL onpeAeneHHbIX CYyObekToB, KOTopble, Bbl-
NOSHAA rocyAapcTBeHHble PyHKLMKM, He noanafaroT noa Aevicteme 3akoHa O ro-
CyAapcTBEHHON cnyx6e 1 MoryT npusHaBaTbCsl TOCYAaPCTBEHHBIMU CRYXaLUMmn
TONbKO B LUMPOKOM cMbicned. K yucny Takmx cyObekToB OTHOCATCSH:

1. TMpesnpeHT Pecnybnuku KasaxcraH.

2. [enytatbl MNapnameHTa n MacnuxaToB.

3. Cyapbwm.
3T1. 1 cT. 4 3aKkoHa O rocynapCcTBEHHOW cnyxGe roBopuT o ToM, YTO AeiicTBUE HacTosLwero 3akoHa

pacnpocTpaHAeTCs Ha BCeX rocyAapCTBEHHbIX Cry>aLux, 3a UCKNo4YeHnem cny4aes, Koraa KOHCTI/ITyLLIA-

EI7I, KOHCTUTYLUNOHHBbIMW 3aKOHaMU UN UHbIMU 3aKoHOA4aTesNbHbIMU akTamn PeCI‘IyGJ‘IMKM KasaxctaH ansa
HWX onpefeneH VHON NpaBoBOW CTaTycC.
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Kpome Toro, mmetorca cybbekTbl, KOTOopble, paboTas B rocyaapCTBEHHbIX
opraHax, OCYLeCTBNSAT TexHuyeckoe obcnyxuaHue u obecneumBaloT ux
dyHKUMoHnpoBaHue. lMepeyvyeHb NopobHbIX nuy ycTaHaBnueaeTcs [locTaHoB-
nexHvem lMpaBuTenbcTBa U, B HYaCTHOCTU, BKMOYaeT Takux paboOTHMKOB, Kak ap-
xuBapuyc, 6ubnmoTtekapb, KOMeHAaHT, KoaudukaTop, doTorpad, akcneauTop
nT.A.

Euwie ogHoi BaxHOW knaccudukaumen siBNsieTcs pasnunyeHvne rocyaapcTBeH-
HbIX cnyxalux (3aecb 1 ganee Mbl UMeeMm B BUAY rocyAapCTBEHHbIX CRyXallux B
Y3KOM CMbICME) B 3aBUCMMOCTW OT aKTOB, PerynupyroLmnx nx 4esTenbHOCTb.

3aKkoH 0 rocyaapcTBeHHoN crnyx6e B OCHOBHOM NOCBSLLEH AEATENbHOCTU Chy-
XalMX MHOTOYMCNEHHbIX TaK Ha3blBaeMbIX rPpaXAaHCKUX (HEMUNUTapU3OBaHHbIX)
opraHoB u ux annapatos: [paBuTenbcTBa, nogasnsaoliero 6onbWMHCTBA npe-
3MEHTCKUX OpPraHoB, MWHWUCTEPCTB, areHTCTB, akMmMaToB. OTO UMEHHO Te, KOro
4acTo Ha3blBalOT YNHOBHMKAMMN B TPaAWLMOHHOM CMbICIE CrlOBa.

BmecTe ¢ Tem umetoTcs cnyxalime, Ans KOTOpbIX 3akoH 0 rocyaapcTBEHHOWM
cnyx6e nnbo He aBnsAeTca onpeaenswLWmUM, NM6o AeNCTBYET Hapaay ¢ ApyruMu
akTamu, perynupyrowmmm Bonpochl NPOXOXAEHUA cnyx6bl (yCTaBbl, NONOXEHUS
0 npoxoxaeHun cnyxbel n 1.4.). K ymcny Takux cneyumanbHblx Cy6bEKTOB OT-
HocaTCA:

* BOEHHOCRYyXallue n cnyxaiine Apyrux BOMCK U popmmpoBaHuin (opraHoB Ha-
ymoHanbHon 6esonacHoctn, PecnybnukaHckoW rBapAavn, BHYTPEHHWUX BOWCK

N BOEHHO-CNeACTBEHHbIX opraHoB MuHucTepcTBa BHYTpPeHHUX Aen, Cnyxobl

oxpaHbl lMpe3ngeHTta Pecnybnukn KasaxctaH, opraHoB ynpaBneHust u yacten

rpaxgaHckon 060poHbl MUHMUCTEpPCTBA NO Ypes3BblYalHbLIM CUTyauusm, opra-

HOB BOEHHOW MpPOKypaTypbl);

e chnyxalue opraHoB BHYTPEHHUX Aen;

*  chnyXalue rocyfapCTBEHHON NPOTUBOMNOXAPHOW CyxX6bl;

* cnyxaujme opraHoB (hMHaHCOBOW MOMULNW;

*  CRyxalue yyYpexaeHuii yronoBHO-UCNONTHUTENBHON CUCTEMBI OPraHOB OCTULIM.
* chnyXxalliue opraHoB NpoKypaTypsbl;

*  nMua, HaxodsWmecs Ha AUnnomaTmyeckoi cnyxobe.

Oco6eHHOCTN NpoXoXAeHUs cnyxbbl ykazaHHbIMW NUMUaMKU NPOSBASIOTCA B
caMbIX pasHbIx acnekTax: npueme Ha cnyx0by, npaBax n 0653aHHOCTSAX, OrpaHuye-
HUAX, pexunme paboyero BpemMeHn U BpeMeHU OTAbIXa, NOOLPEHUN U OTBETCTBEH-
HocTu. OTAenbHbIe BOMPOCHI NPaBOBOrO cTaTyca MWMIUMTapu3oBaHHbIX U Npupas-
HEHHbBIX K HUM CRyXaliux MOryT perynMpoBaTtbCsi 3aKOHOM O rocyaapCTBEHHOW
cnyx6e. Tak, Hanpumep, 3akoH Pecny6nuku KasaxctaH ot 7 mapta 2002 r. «O
aunnomartmyeckon cnyxbex» B CT. 2 ycTaHaBnuBaeT, YTO 3akoHodaTenbcTBo Pe-
cny6nukn KasaxcrtaH o gunnomaTtmyeckon cnyxbe cocTouT uM3 HacToswwero 3ako-
Ha, 3aKoHOAaTenbCTBa O rOCYAApPCTBEHHONW cnyx6e B 4acTu, He yperynmpoBaHHOW
HacTosIWMUM 3aKOHOM.
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[ocypapcTBeHHble cnyxalime, paboTatowme B rpaxaaHCKux opraHax, Aensr-
ca Ha aBe Gonblune KaTeropumn: NONUTUYECKME U aAMUHUCTPATUBHbIE.

MonuTnyecknini rocyaapcTBEHHbIVM CRyxaluii onpegeneH B 3akoHodaTenb-
CTBE KaK rocyaapCTBEHHbIV CnyxXalluii, HasHayeHue (n3bpaHue), ocsoboxaeHve
N [eATEeNbHOCTb KOTOPOrO HOCUT MOMUTUKO-OMPEAEnsIoWui Xxapaktep n KoTopbii
HeceT OTBETCTBEHHOCTb 3a peanusauuio NoNMTUYeckux Lenen u 3agad. AoMuHU-
CTPaTVBHLIM FOCYAAPCTBEHHLIM CRYXAaLUM ABNAETCA roCYyAapPCTBEHHLIN ChyXa-
LMA, He BXOASALUMIA B COCTaB MONMUTMYECKUX FOCYOAPCTBEHHbIX CIyXallux, Ocy-
LLeCTBNALWMNIA AOMKHOCTHLIE NOMHOMOYMA Ha NOCTOSIHHOW NpPOdeCcCUOHanbLHOM
OCHOBE B rocyapCTBEHHOM OpraHe.

MonuTnyeckne AOMKHOCTU - 3TO AOMKHOCTU MONUTUYECKUX FrOCYyAapCTBEHHbIX
cnyxatyux:

1) HasHavaembix [pesnpgeHTom Pecnybnuku KasaxcrtaH, ux 3amecTtuTenein
(Mpembep-MuHUCTpP, pykoBOAUTENW NPE3NAEHTCKUX OPraHoB, MUHUCTPbI, aku-
Mbl obnacTeii u ap.);

2) HasHayvaemblx 1 n3bupaembix Manatamu MapnameHta Pecny6nuku KasaxctaH
v Mpepcenatenamu nanat MNapnameHTa, ux 3amectutenen (YneHsl KoHctuty-
yuoHHoro CoBeTa, LieHTpanbHoi nsbupatensHol kommuccumn, CYETHOro KomMu-
TeTa NO KOHTPOMIO 3a UCMONHEHneM pecnybnukaHckoro 6oaxeTa);

3) Bosrnaenswowmx annapat BepxosHoro Cyna Pecnybnuku KasaxcraH, ux 3a-
MecTUTenen;

4) asnsaowmxca npeactasutenamun lNMpesngerta u NpaBuTenscTBa B COOTBET-
cTBUM ¢ KoHCTMTYLMeRn (akumbl, KpoMme akumoB obnacTtei, ropogos pecnybnu-
KaHCKOro 3Ha4eHus1 1 CToNuLb);

5) Bo3rnaBnsawLWMX (PYKOBOAWUTENM) LieHTpanbHbIe UCMOMHUTENbHBIE OpraHbl, WX
3amecTuTenei (npegcegateny areHTCTB (HENPE3WAEHTCKUX OpraHoB)).

K nonutuyeckum JOMKHOCTAM MOryT GblTb OTHECEHbI TaKXKe U UHble JOMKHO-
cTu, onpefensiemble Mpe3naeHTom Pecnybnukn KasaxctaH. Ykasom [NpesungeHTa
oT 29 gekabps 1999 r. yTBepxaeH PeecTp OOMKHOCTEN NOMUTUYECKUX rocyaap-
CTBEHHbIX CIyXaLluXx.

[Ons agMUHUCTPATUBHBIX AOMKHOCTEN ycTaHaBnmBatoTca kateropuu: A, B, C,
D, E. KaTeropusi nokasbiBaeT ypoBeHb rocyJapCTBEHHOro opraHa, ero Mecto B
obLen cucteme rocyaapcTBeHHon agMmuHncTpauumn. Kateropum genstca Ha pas-
psfbl, KOTOpble MOKa3biBaloT MECTO AOMKHOCTM B pamKkax COOTBETCTBYIOLLEN Ka-
Teropuu (B kaTeropun A - 4 paspsga, B-6, C-6, D - 5, E - 5, kpome Toro, cylue-
CTBYIOT COOTBETCTBYIOLME pa3psabl AN JOMKHOCTEN B 06NacTHbIX, PaioHHbIX 1
WHbIX TEppUTOpUanbHbIX NoapasaeneHnsx rocyaapcTBeHHbIx opraHos: C-O, C-R,
D-O, E-R, E-G).

PeecTtp fomkHOCTel aAMUHUCTPATUBHBIX rOCYAaPCTBEHHBIX CIYXXaLLUX MO Ka-
Teropusam yTeepxpaetcs lNpesnaeHtom Pecnybnuku Kasaxcrtan no npepcrasne-
HUIO AreHTCTBa Mo Aenam rocyapCTBEHHOW Cnyx6bl.
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MpaBa, 06583aHHOCTU U OrPAHUYEHUS] FOCYLAAPCTBEHHBIX CITYKaLYMX.
3akoH 0 rocyfapcTBeHHOM cnyxGe HagensieT crnyxawux npasamu u o6s3aH-

HOCTAMMU. HeKOTOpre N3 HUX BKNKO4YaKTCA B a,ClMVIHI/ICTpaTVIBHO-I'lpaBOBOVI cTaTtyc
rocynapCTBEHHbIX Cry>Xalwnx. K Takum npaBam, B YaCTHOCTU, OTHOCATCS:

npaBo y4acTBOBaTb B Mpedenax CBOMX MOMHOMOYMIA B pacCCMOTPEHWUM BOMPO-

COB W MPUHATAM MO HUM pELLEHWiA, TpeGoBaTb UX UCMOMHEHUsI COOTBETCTBYIO-

LMMKN OpraHaMm v JOMKHOCTHBLIMU NULaMu;

npaBo Ha MoflyYyeHVe B yCTaHOBIIEHHOM NOPsiAKE MHGOPMaLIMKU U MaTepuarnos,

HeoBXoAMMbIX ANS UCMOMHEHUS OOMKHOCTHbLIX 065i3aHHOCTEN;

npaBo nocewlaTb B YCTAHOBMEHHOM MOpPsiAKe ANSi UCMONHEHUS! JOMKHOCTHBIX

06513aHHOCTEN OpraHn3aunm, He3aBMCUMO OT DOPMbl X COGCTBEHHOCTMH;

npaBo TpeGoBaTb OT PYKOBOAWUTENSA TOYHOrO onpefenieHns 3agady u obbema

CNyXeGHbIX NOTHOMOYMIA B COOTBETCTBUM C AOMKHOCTbIO, 3aHUMAaEMOi rocy-

0apCTBEHHbLIM CRnyXaluwm;

npaBo Ha yBaXKeHWe NUYHOro JOCTOMHCTBA, CNpaBeAnVBOE U YBaXWUTENbHOE

OTHOLEHNe K cebe CO CTOPOHbI PYKOBOAWUTENEN, WHbIX AOMKHOCTHBLIX NUL W

rpaxgaH;

npaBo Ha NepenoAroToBKy (NepekBanudurkaLluio) U NoBbILEHWE KBanuguka-

LMK 3a CYET CPeacTB COOTBETCTBYHOLLEro BromkeTa;

npaBo GecnpensaTCTBEHHO 3HAKOMUTLCS C MaTepuanamu, KoTopble KacakTcs

NPOXOXAEHNA UM roCyAapCTBEHHOW Crnyx6bl, B HEOGX0AUMbIX CryYasix AaBaTb

NUYHblE 06BACHEHMS;

npaBo Ha NpoaBWxeHue no cnyxbe c yyeTom KBanudukauum, cnocoGHOCTEN,

[06pOCOBECTHOrO UCMNOMIHEHUS CBOMX CRyXebHbIXx 06si3aHHOCTEW;

npaso TpeboBaTb cnyxebHoro paccnegoBaHvs npyu Hanuymm 6e3ocHoBaTenb-

HbIX, MO MHEHMIO CRyXallero, 0GBUHEHMWIA;

npaBo Ha YBOSNbHEHWE C rOCYAapPCTBEHHOM CyXGbl MO COBCTBEHHOMY XKenaHuio;

npaBo Ha BHECEHMWE BbILIECTOSALLMM rOCyAapCTBEHHLIM OpraHam 1 AOMKHOCTHLIM

nuuamM NpeanoXxeHunit N0 COBEPLLUEHCTBOBAHMIO FOCYAAPCTBEHHON CIyXObl.

K aAMWHUCTPaTUBHO-NPABOBbLIM 06S3aHHOCTAM OTHOCSATCS:

NPUHOCUTL NPUCSTY FOCYAAPCTBEHHOMO CMy)XaLlero B Nopsiake, yTBEPXKAEHHOM

Mpe3ungeHtom Pecnybnukn Kasaxcrtah;

obecneunBaTtb cobnogeHne n 3awuTy npas, CBOOOA U 3aKOHHBIX MHTEPECOB

rpaxgaH M puanMYeckux nuu, paccMaTpuBaTb B MOPsAKE WM CPOKM, YCTAHOB-

NeHHble 3akoHOAATeNbCTBOM, O6palleHus rpaxkaaH, NpMHUMaTb MO HUM He-

ob6xoanmMble Mepbl;

OCYLLECTBISITL NOMTHOMOYMS B Npeaenax npeAocTaBlieHHbIX UM NpaB U B COOT-

BETCTBUM C AOJIKHOCTHBIMU 06A3aHHOCTSMM;

cobnofatb rocylapCTBEHHYO U TPYAOBYH AUCLUMIUHY;

NpUHMMaTb Ha cebsi orpaHUYeHnsl, YCTaHOBIIEHHbIE 3aKOHOM;

cobnogatb HOPMbI CRYXXEGHOM 3TUKW, YCTAHOBIIEHHbIE 3aKOHOAATENIbCTBOM;
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BbINOMHATL NPUKa3bl U PACMOPSHKEHNS PYKOBOAUTENEN, peLleHust 1 ykasaHus
BbILLECTOSILLMX OPraHoOB U JOIKHOCTHBIX NUL, U3daHHble B Npefenax ux nosn-
HOMOMUIA;

XpPaHUTb FrOCYAAPCTBEHHbIE CEKPETbl U MHYI0 OXpaHsieMytlo 3aKOHOM TaliHy, B
TOM YMCIe U nocne NpekpaLleHns rocyapCTBEeHHOW CnyxGbl, B Te4YeHWe Bpe-
MEHU, YCTaHOBNEHHOTO 3aKOHOM;

COXpaHATb B TaliHe nosiyyaemble Npyu UCMOSHEHUN CryXebHbIX 06s13aHHOCTEl
CBefleHus, 3aTparvMBatoLLmMe NNYHYIO XKNU3Hb, YeCTb U JOCTOMHCTBO rpaxaaH, u
He TpeboBaTb OT HWUX NMPeAOCTaBNEHUs Takol MHGOPMaLMK, 3a UCKMIOYEHUEM
cnyyaeB, NpeayCMOTPEHHbBIX 3aKOHOAATENLCTBOM;

He3aMeAnuTenbHO MHGOPMMPOBaTb AOMKHOCTHOE NULIO, UMEtoLLee NpaBo UX
Ha3HaueHusi, B Cryyasix, Korga YacTHble MHTEPECH! rOCYyAapCTBEHHOMO Cryxa-
LLiero NepecekaroTcsl UM BXOAST B NPOTUBOPEYMNE C UX MOTHOMOYUAMMU;
noBbILaTb CBON NpodeccnoHanbHbI ypOBEHb M kBanudukaumo ana addek-
TUBHOTO UCMOMHEHNS CnyXebHbIX 06A3aHHOCTEN.

KoHe4HO, Henb3si He OTMETUTb reHepanbHy 06583aHHOCTb rOCYAapCTBEHHbIX

cnyxawmx cobniogatb KoHCTUTYLMIO 1 3aKoHOAATENLCTBO pecnybnuku, Bknovas
MHOTOYMCIIEHHbIE aKTbl B Cdhepe rocyapCTBEHHOro ynpaBneHust.

Kpome npae 1 06s3aHHOCTEN, B aAMUHUCTPATUBHO-NPABOBO CTaTyC rocyaap-

CTBEHHbIX CINyXaLLuX BKIOYATCA OrpaHUYeHus, CBsi3aHHble ¢ nNpebbiBaHWEM Ha
rocygapcTBeHHol cnyxbe. [ocyaapCTBEHHbIN CnyXaluii He BnpaBe:
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ObITb AenyTaTom npeacTaBUTENbHbIX OPraHoB;

3aHMMaTbCs APYron onnaynBaeMon AesATeNbHOCTbIo, KpOMe nefarornvyeckon,
Hay4YHOWM N MHOI TBOPYECKON AEeATENbHOCTH;

3aHMMaTbCs MpeanpuHUMAaTenbCKON AeATenbHOCTbo, B TOM 4uche y4a-
CTBOBaTb B YMpaBMeHUM KOMMEPYECKON opraHusauueln, He3aBUCUMO OT ee
OpraHu3aumnoHHO-NPaBoBoK (hOpPMbl, €CMU  HEenocpeAcTBEHHOE YyyacTve B
ynpaBneHun KOMMEpPYECKON opraHusauveinl He BXOAWUT B €ro AOMKHOCTHbIe
06583aHHOCTM B COOTBETCTBMM C 3akoHopaTenbctBoM Pecnybnukm Kasaxcrah;
ObITb NpeacTaBMTENEM MO Aenam TPeTbUX NUL B rocygapCTBEHHOM OpraHe, B
KOTOPOM OH COCTOMT Ha cnyx6e, Nnb6o HenocpeACTBEHHO eMy NOAYUHEHHOM
WM NOAKOHTPOMNbHOM;

ucnonb3oBaTb B HecnyXebHbIX LUensx CcpeactBa  MaTtepuanbHo-
TexHU4eckoro, UHaHCOBOro U UHMOPMaLMOHHOTO obecneyeHns ero cny-
XebHoW AesaTenbHOCTU, Apyroe rocyAapCTBEHHOE MMYLLECTBO U Cryxeb-
Hyl0 MHopmayuio;

y4yacTBoBaTb B AENCTBUAX, NPENATCTBYOLMX HOPManbHOMY (hyHKLUOHMPOBa-
HWIO rOCYAApPCTBEHHbBIX OPraHoOB W BbIMOMHEHWNIO CMYXeOHbIX 06si3aHHOCTEN,
BKNtOYasa 3abacToOBKY;

B CBSI3/ C UCMOJSIHEHMEM OOMKHOCTHbIX MOTHOMOYMI MOSIb30BaThLCS B NUYHbIX
Lensix ycnyramv rpaxaaH u topuanyeckmx nu.



CybbekTol  aAMUHNUCTPATHBHOIO npasa

[ocygapcTBeHHbIN cnyxaluii B nopsake, YCTaHOBNEHHOM 3akoHoAaTtenb-
ctBoMm Pecnybnuku KasaxctaH, B TeyeHMe Mecsiya nocrie BCTYNSEHUs B [OMX-
HOCTb 06513aH Ha BpeMsi MPOXOXAEHUS rocyAapCTBEHHON cnyxObl nepegatb B
[oBepuTenbHOE ynpaBneHne Haxoaswmecs B ero cobCTBEHHOCTU AonNU (MakeTbl
aKkuuii) B yCTaBHOM KanuTane KOMMEpPYeCKUX OpraHusauuii U MHoe WMMYLLEeCTBO,
MCMNONb30BaHME KOTOPOro BreyeT MonyyeHne AOXOAOB, 3a WCKIMOYEHUEM AeHer,
3aKOHHO NpuHaanexalux aTUM nuuam, a Takxke nMyLlecTsa, nepefaHHoro B MMy-
LLleCTBEHHbI HaeM. [loroBop Ha AOBepUTENbHOE ynpaBneHve UMyLLecTBOM Noa-
NEeXUT HoTapuanbHOMY yOOCTOBEPEHWUIO.

[ocypapcTBeHHble cnyxaliue, 3a WCKNoYeHneMm uneHoB [lpaBuTenscrsa
Pecnybnukn KasaxctaH, MNpeacepatens u uneHoB KoHcTutyumoHHoro CoBeta
Pecnybnukn KasaxctaH, MoryT He nepepasaTb B [OBEPUTENbHOE ynpaBneHue
npuHagnexatime uMm obnuraumm, nav OTKPbITLIX U MHTEPBaNbHbLIX NaeBblX WHBE-
CTULMOHHBLIX (DOHAOB.

[ocynapcTBeHHbIN CryXalmMin MMeeT NpasBo MofyyaTtb 4oXo4 OT nepeaaHHoro
B [jOBEpUTENbHOE yrNpaBneHne UmyLLecTsa.

[ocypgapcTBeHHble cnyxalluue, 3a UcknioveHnem 4dneHos [Npasutensctea Pe-
cnybnukn KasaxctaH, Mpeacepatens n uneHoB KoHctutyumoHHoro Coseta Pe-
cny6nukn KasaxcraH, BnpaBe nepefgaBaTb B UMYLLECTBEHHbIA HaeM Xunuuia.

ocynapcTBeHHbIV CnyKaluii He MOXeT 3aHWMaTb AOMKHOCTb, HaXoAsLLyo-
€A B HEnocpeaCcTBEHHON MOAYMHEHHOCTU AOMKHOCTU, 3aHMMaeMmoln ero 6au3ku-
MW POACTBEHHWKaMW (poauTensamu, AeTbMU, YCbIHOBUTENAMMW, YCbIHOBMEHHLIMMU,
NONHOPOAHBLIMU N HENONMHOPOAHLIMKU BpaTbAMK U cecTpamu, Aeaylkamu, 6abyLu-
KaMu, BHyKaMu) unu cynpyrom (Cynpyroi), 3a UCKMOYEeHNeM cryyaes, npeaycmo-
TPEHHbIX 3aKOHOAATENbCTBOM.

lMocTynneHne Ha  rocygapCTBEHHYI0  CIyXOy

U NPOXOXZEHNe rocyfAapCTBeHHOU  Cryx6bl

Jlvua, nocTynawolwme Ha rocyaapCTBEHHYIO Cnyx0y, AOMKHbI OTBevaTb crie-
ayowmm TpeboBaHuaM:

1) obnapatb rpaxpgaHcTBom Pecnybnuku KasaxcrtaH;

2) 6bITb HEe MONOXe BOCEMHaALATK NET, eCN UHOE B OTHOLLEHUW COOTBETCTBYIO-
LLUX AOIKHOCTEN He YCTaHOBIIEHO 3aKOHOAATENbCTBOM pecny6nuku;

3) obnapaTb HeobxoaMMbIM 06pasoBaHMEM, YPOBHEM MPOCECCUMOHANBHOW NOAro-
TOBKM W COOTBETCTBOBATb YCTAHOBIIEHHBIM KBaNM(UKALMOHHBIM TPEGOBAHUSIM.
Mpu nocTynneHnu Ha rocyaapcTBEHHYK Cryxby rpaxaaHuH obsisaH npep-

CTaBUTb B OpraHbl HanoroBoii Cryx0bl CBEAEHWUS O MOMNYyYEeHHbIX UM [JOXOAax v

UMyLecTBe, NPUHaANexaliemMm emMy Ha npaBe COGCTBEHHOCTU, ABMSAOLWMNXCA 00b-

eKTamn Hamnoroo6rnoxeHus.
3aHATMEe agMUHUCTPATUBHOW TOCYAapCTBEHHOM AOMKHOCTM OCyLLecTBNseTCs

rnocrie NpoOXoXAeHus rpaxaaHamMu obsi3aTenbHOW crneumanbHO NpPoBepKM.
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Ha rocyaapctBeHHyto cnyxby He MoXeT ObITb NPUHATO NULUO:

* MPW3HaHHOEe B YCTAHOBMEHHOM MopsiAke HeAeecnoCOOHbIM UM OrpaHNYEHHO
[eecnocobHbIM;

* IULWEHHOEe CyaOM MpaBa 3aHWMaTb rocyAapCTBEHHbIE JOIMKHOCTU B TeYeHue
OnpeAeneHHoro cpoka;

* B COOTBETCTBMM C 3aKIMOYEHWEM MEAMLMHCKOTO YYpEeXAeHUs umelollee 3a-
bonesaHune, NPenATCTBYIOLEE BbIMNOMHEHWUIO AOMKHOCTHBLIX MOSIHOMOYUA, B
cnyyasix, korga crneumanbHble TpeboBaHMA K COCTOSIHUIO 300pOBbS ANs 3a-
HATWUSA COOTBETCTBYIOLYMX AOSHKHOCTEN YCTaHOBMEHbI B KBaNUMUKALMOHHbLIX
TpeboBaHusx;

* OTKasaBLUeecCs NPUHATbL Ha cebsi orpaHWYeHusi, yCTaHOBIEHHbIE 3aKOHOM, B
Lensax HedonyLeHns AeiCTBUIA, KOTOpble MOFYT NPUBECTU K UCMONb30BaHWUIO
MX cTaTyca U OCHOBAHHOrO Ha HeM aBTOpPUTETA B MUYHbIX, FPYMMOBLIX U UHbIX
HecnyxebHbIX WHTepecax;

* KOTOpOe B TeuyeHue Tpex NneT nepep MOCTyMIeHWeM Ha rocyAapCTBEHHYO
cny0y npuenekanocb K AUCLUNIIMHAPHON OTBETCTBEHHOCTW 3a COBepLUeHne
KOPPYNLMOHHOrO NMpaBOHAPYLUEHWS, 38 UCKMIOYEHNEeM AUCLUNITMHAPHOrO B3bl-
CKaHusA B BUAE YBOSIbHEHUS;

* Ha KOTOpoe B TeyeHue roga nepes MOCTYNIIEHUMEM Ha rocyAapCTBEHHYIO
cnyx0y Hanaranocb B cyAebHOM nopsiake agMUHUCTPaTMBHOE B3biCKaHue 3a
YMBILUMEHHOE NpaBoOHapyLUeHue;

* Ha KOTOpOe B TeYeHue Tpex N1eT A0 MOCTYMIEeHUst Ha roCyAapCTBEHHY0 Cnyxby
3a COBepLUeHMe KOPPYMNLMOHHOrO NpaBoHapyLleHWs Hanaranocb B cyaebHom
nopsigke agMWHUCTPATUBHOE B3bICKaHUE;

* COBepLUMBLUEE KOPPYMLUMOHHOE MPeCTynneHue;

* yBoOneHHoe ¢ paboTbl 3a COBepLUEHNE KOPPYMLMOHHOIO NpaBOHAPYLLEHNS;

*  MMeloLLee CyaAMMOCTb, KOTOpas KO BPEMEHW NOCTYNNEHUS Ha rocyfapCTBEHHYIO
cnyx06y He noralieHa unn He CHATa B YCTaHOBIIEHHOM 3aKOHOM MopsiaKe.
lMocTynneHne Ha rocyAapcTBEHHY cnyxby ocyliecTBnseTcs ABYMS CMO-

cobamu: HazHayeHeM (XapaKkTepHO W AN NONUTUYECKUX, U ANA agMUHUCTpa-

TUBHbIX CNyXaLnx) n n3bpaHnem (xapakTepHO TOMbKO ANA NONUTUYECKUX Cy-

Kawymx).
3aHATUEe agMUHWUCTPATUMBHON roCyAapCTBEHHONM AOMKHOCTU OCYLLECTBNSETCS

Ha KOHKYPCHOW OCHOBE, 3a WCKMIOYEHWEM cryyaeB, NpedyCMOTPEHHbIX 3aKOHOM

0 rocyaapctBeHHol cnyx6e. KoHKypc nMpoBOAMUTCS rocyAapCTBEHHbIM OpraHoM,

MMEIOLLMM BaKaHTHble JOMKHOCTU, NM6o no pelleHuto MNpesnaeHta Pecnybnuku

KasaxctaH AreHTCTBOM MO Aenam rocyaapCcTBeHHOW crnyx6bl. C TOYKM 3peHus

npoueayp KOHKYpC BKMOYaeT B cebsi HECKOMbKO 3Tanos:

1) ny6nukaumsi o6bABNEHNst O NPOBEAEHUN KOHKYpCa rocyAapCTBEHHbIM OpraHoM;

2) copmupoBaHME KOHKYPCHOM KOMUCCUW;

3) npuem OOKYMEHTOB OT rpaxaaH, XenawLmx NpUHATbL yyacTue B KOHKypce;
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4) npeaBapuTenbHOe paccMOTPEHUE JOKYMEHTOB YY4aCTHUKOB KOHKypCa Ha CooT-
BETCTBME YCTaHOBMNEHHbIM KBanugukayMoHHbIM TpeboBaHMAM K adMUHUCTPa-
TUBHOW rocyAapCTBEHHON AOMKHOCTH;

5) TecTupoBaHue KaHAMAATOB B NOpsAAKe, YCTAHOBNEHHOM YNOMHOMOYEHHbLIM Op-
raHoM;

6) cobecepoBaHue c kaHAuAaTamu, NPOBOAMMOE KOHKYPCHOW KOMUCCUEN;

7) 3aKkn4YUTENbHOE 3acefaHne KOHKYPCHOW KOMMUCCUW.

PelueHne KOHKYpPCHOW KOMUCCUM ABNSETCA OCHOBAHWEM ANSA 3aHATUS agMu-
HUCTPATMBHOW rOCYAapCTBEHHOW AOMKHOCTU NGO oTKasa B MOCTYNNEHWU Ha Ta-
Kyt AOMKHOCTb.

PykoBoauTenb rocyaapcTBeHHOro opraHa obsidaH NpuWHATb Ha OOBLSBMNEHHYIO
OOMXHOCTb YYacCTHWKA, MOMYYMBLUErO MOMOXWTENbHOE 3aKMHYEeHUEe KOHKYPCHOM
komuccuu. MNpu 3ToM AOMKHBI BbITb coBniogeHbl TpeboBaHWs, NPeayCMOTPEHHbIE
3aKoHOAaTeNnbCTBOM ANS NOCTYNNEHUSA Ha rOCYAapCTBEHHYI Cnyxby.

KoHKypc He npoBoauTCs B cnyvae, ecnv rocyAapCTBEHHbIN Cnyalluuii npu co-
OTBETCTBUMN ONpeAeneHHbIM KBanuukauMoHHbIM TpeboBaHNAM NepeBoanTCA Ha
BakKaHTHYI0 AOMKHOCTb. [IpaBo Ha 3aHATWE aAMWHUCTPATUBHON rocyAapCTBEHHON
AOMKHOCTWN BHE KOHKYpCHOro otbopa umetoT AenyTatbl [lapnameHTta, genytaTbl
macnuxaTos, paboTalolime Ha NOCTOSHHON OCHOBE, MONIUTUYECKME FOCYAapPCTBEH-
Hble cnyxatyue, cyabu, NpekpaTuBLLME CBOM MOMTHOMOYUS, 3@ UCKNIOYEHNEM npe-
KpaTuBLUMX UX NO OTPULATENbHBLIM MOTMBaM, W COOTBETCTBYIOLME NpeabsaBnse-
MbIM KBanuukayMoHHbIM TpeboBaHMAM.

MpoxoxaeHne rocyaapCTBEHHON CNyx6bl MOXET HayaTbCa ANA aAMUHUCTPa-
TMBHOTO FOCYAAPCTBEHHOrO CRyXallero ¢ UCNbITaTenbHOro cpoka. McnblTatens-
HbIi CPOK YCTaHaBNMBaEeTCA ANA rpaxaaHuHa, NPUHATOrO Ha aAMUHUCTPATUBHYHO
rocyapCTBEHHYIO Cryx0y Bnepsble UM BHOBb MOCNE ee NpekpalleHns, a Takxke
NPUHATOrO Ha aAMWHUCTPATUBHYIO rOCYAAPCTBEHHYIO AOMKHOCTbL BbILLECTOSLLEN
kaTeropumn. Cpok, Ha KOTOpbI yCTaHaBNMBAETCA UCMbITAHWE, HEe AOIMKEH NPeBbl-
lwaTb Tpex mecsues.

Mpun HeynaoBNETBOPUTENBLHOM pesynbTaTe UCMbITaHUA aAMUHUCTPATUBHBIA ro-
CyAapCTBEHHbIN CRyXalnii MOXeT OblTb YBOMNEH Kak He NpoLueawnin ucnbitaTenb-
HbI CPOK MO COrnacoBaHWio ¢ AreHTCTBOM MO AeflaM rocyaapCTBEHHOW CnyxoObl
WUNn ero TepputTopuanbHbLIMU NoapasaeneHnamu.

Ecnu cpok ucnbiTaHMa UCTeK, a aAMUHWUCTPATUBHbLIA rOCYAapCTBEHHbIV Chy-
Xalui npogomkaeT rocyAapcTBEHHY0 Cnyxby, OH cYMTaeTca BblAepXaBLUMM UC-
nblTaHne, N CPOK UCMbITAHNA 3aCUUTLIBAETCA B CTaX rocyAapCTBEHHOW CnyxoObl.
Mocnepytollee yBoNbHEHWE [OMYCKAaeTCA TOMbKO MO OCHOBAHUSAM, NpeaycMo-
TPEHHbIM 3akoHoaaTenscTBoM Pecnybnuku KasaxcrtaH.

B TeuyeHve cpoka nNpoxoxaeHWs rocyAapCTBEHHOW CnyxObl agMUHUCTpATUB-
Hble rocyAapCTBEHHblE ChyXaliue NPOXOAAT aTTecTauuilo B LEnsx onpeaeneHus
YPOBHSA UX npodeccumoHanbHol MoAroToBKW, MPaBOBOM KynbTypbl, CMOCOBHOCTM

147



asa 5

paboTaTb C rpaxagaHamu. He nopgnexar atrectaumm 6epeMeHHble XeHLUHbI. AL-
MWHUCTPaTUBHbIE FOCYAapCTBEHHbIE CRyXalliue, umetolme ctax paboTbl B rocy-
[apCTBEHHbIX opraHax He MeHee 20 neT, NponyckalT OAMH U3 3TanoB atTecTauum
- TecTupoBaHue.

MonuTnyeckue cnyxalive He NPOXoAAT UCMbITATENbHbIA CPOK M HE noanexat
atTectauyun. OfHaKo B OTHOLUEHUU UX NPEAYCMOTPEH WHCTUTYT poTauuu.

MpoxoxaeHne aaMUHUCTPATUBHOW rOCyAapCTBEHHON Cnyxbbl (cnyxebHas
Kapbepa) BblpaXaeTcs B 3aHATUM FOCYAAPCTBEHHBIM  CNYyXallMM AOMKHOCTU B
pamkax ofHOI KaTeropuu Unv B nepexofe B BbILIECTOsILLYIO KaTeroputo. [Mpoxox-
[eHne NonNUTUYECKON rocyfapCTBEHHOM CryxObl BblpaXaeTcs B 3aHATUM pasnuny-
HbIX JOMKHOCTEN B pamkax 3TOW CrnyxoObl.

MHormne BoOMpOCHI MPOXOXAEHWUS TOCYAAPCTBEHHON cnyx6bl perynupytotcs
TPYZ#OBbIM 3aKOHOAATeNbCTBOM: paboyee BpeMsi U Bpemsi OTAbixa, NpuBneve-
HVe K CBEpXYpOYHbIM paboTam. KoHeyHo, B cryyae ¢ rocyaapCTBEHHbIMU Cryxa-
LMW CYLLECTBYIOT ONpeAeneHHble OTNNYMs OT paGOTHUKOB, Ybsl AEATENBHOCTb
perynupyeTcsi UCKNIoYMTENbHO TPYAOBLIM NpaBoM. B yacTHocTH, rocyaapcTBeH-
HbIM CRyXalluM NpefoCTaBnsieTCsl onnayvBaeMblil eXeroaHblii 0TNyck Npoaon-
XutenbHocTblo 30 KaneHgapHbIX AHEW C BbINnaTon nocobus 4ns 0340pOBeHNS
B pasmepe [BYX AOJIKHOCTHbIX OKNafoB (Torga kak obblyHasi NPOAOMKMTENb-
HOCTb OTNycka Mo TPYAOBOMY 3aKOHOAATeNbCTBY COCTaBnsieT 24 kaneHAapHbIX

[OHSA).

lMoowjpeHne 1  OTBETCTBEHHOCTb  IOCYAAPCTBEHHBIX  CIyKalymx

3a 06pasuoBoe BbINOMHEHWE AOIMKHOCTHbIX 06si3aHHOCTel, Ge3ynpeyHyto
rocyaapCTBeHHYI0 cry0y, BbINONHeHWe 3aAaHnii 0cobon BaXXHOCTU U CMOXHO-
CTU W Apyrue JocTmkeHus B paboTe rocyaapcTBeHHble crnyxaliue MoryT ObiTb
NooLpeHbI:
*  e4MHOBPEMEHHBIM AEHEXHbIM BO3HarpaxaeHuem;
* obObsABneHnem GnarogapHocTy;
*  HarpaxgeHveMm LeHHbIM noAapKoM;
*  MHbIMU bopMaMmn NOOLLPEHUS, NPedyCMOTPEHHBIMU 3aKOHOAATENLCTBOM Pe-

cny6nukn KasaxcraH.

3a ocobble 3acnyry rocyfapcTBeHHble Cryxallue Harpaxgarotcs rocyaap-
CTBEHHbIMK Harpagamu Pecnybnuku KasaxcraH.

[ocypapcTBeHHble cnyXallue 3a CoBepLUEHHbIe NpaBoHapyLleHUs MoryT BbiTb
npuBNEYeHbl K PasnuyHbIM BMAaM OTBETCTBEHHOCTMU.

3a npecTynneHus HacTynaeT yroroBHas OTBETCTBEHHOCTb. B YromnosHom
KodeKkce npedycMOTpeHa cneuuanbHas rnaea O KOPPYMNUMOHHBLIX U UHBIX npe-
CTYNNEHUSX MPOTUB MHTEPECOB rOCYAapCTBEHHOM CnyxObl U rocyaapCTBEHHOrO
ynpasneHus. Bonpocbl NpuBneyYeHns K yronoBHOW OTBETCTBEHHOCTU pPerynmpyroT-
€S YrONoBHbLIM NPaBOM.
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B cnyyae coBeplueHUss agMUHUCTPATMBHbBIX NPaBOHapPYLIEHWUA, CBA3AHHbIX C
MCMNONHEHNEM ux cnyxebHbIx 0653aHHOCTEN, rocyfapCTBEHHbIE CryXallmue HecyT
aAMUHUCTPATUBHYIO OTBETCTBEHHOCTb. Koaekc 06 agMWMHWCTPaTMBHbBIX MpaBo-
HapyLIeHNaX COOEepPXUT GONblUOe KONMMYECTBO MONOXEHUA 06 OTBETCTBEHHOCTU
[OOMKHOCTHBIX NUL, 3@ aAMUHUCTPaTUBHbIE NpaBoHapylweHns. CneunanbHas rna-
Ba KoAll roBopuT 06 OTBETCTBEHHOCTM 3a KOPPYNLUMOHHbIE NpaBoHapyLleHus. Bo-
npocbl NPUBMEYEHUS K afiMUHUCTPATUBHOW OTBETCTBEHHOCTWU rOCYAapCTBEHHbIX
cnyxawmx 6yayT paccmatpuBaTbCsl B NOCMEAYIOWMNX rnaBax HacToAWER KHUIMN.

ocynapcTBeHHble crnyxaline MOryT HecTu MaTepuanbHyr OTBETCTBEHHOCTb
no HOpMam TPYAOBOro UNW rpaxaaHCcKoro npaea.

3a HeucnonHeHne M HeHapnexaliee UCNOSNHEHWe roCyAapCTBEHHbIM Chyxa-
MM BO3MOXEHHbIX Ha Hero o6s3aHHOCTEW, COoBepLUeHWe KOPPYMNLUUOHHOro npa-
BOHaApYLUEHNs, MNpeBbllleHNe AOMKHOCTHBIX MOMHOMOYUNA, HapylueHue rocyaap-
CTBEHHOW W TPYAOBON AUCLUUNMMUHBLI, @ paBHO 3a HecobnoaeHne yCTaHOBMNEHHbIX
3aKkoHOM O rocyaapcTBEHHOW cnyxbe orpaHuyeHuii, cBA3aHHbIX C NpebbiBaHMeM
Ha rocyaapcTBeHHOW cnyxbe, Ha rocyfapCTBEHHOro Cryxaliero MoryT HanaraTb-
ca AucuMnnnHapHble B3biCkaHUs. K TakoBbIM, cornacHo 3akoHy O rocyAapcTBeH-
HoW cnyxbe, oTHoCcATCS:

1) 3amevaHue;

) BbIrOBOp;

) CTporuin BbIroBOp;

) npeaynpexpeHue o HenonHOM CnyxebHOM COOTBETCTBUU;
) YBOMbHEHWE C 3aHUMaeMON JOMKHOCTU.

[ocynapcTBeHHble cnyxaljue HecyT Takke AUCLUMNMUHAPHYI OTBETCTBEH-
HocTb no Hopmam 3akoHa Pecnybnuku KasaxctaH ot 2 uioHs 1998 r. «O 6opb-
6e c koppynuuei», KOTOpbI NpedycMaTpuBaeT Takue Mepbl AUCLUNIMHAPHbBIX
B3bICKaHWI, KaK MOHWXEHWe B JOMKHOCTU, YBONMbHEHWE C AOMKHOCTU UNU MHOe
ocBoboXAeHME OT BbIMNOMHEHWUS FOCYAAPCTBEHHbIX PYHKLUMWIA, OTKa3 B HageneHum
COOTBETCTBYHOLUMU NOMHOMOYUAMU.

OucumnnuHapHoe B3bICKaHWe HanaraeTcs nuuamu, UMeLWUMK Takoe Npaso B
COOTBETCTBUU C AOMKHOCTHBIMW MONTHOMOUYUSIMU.

AOMUHUCTPATUBHbLIA FOCYAAPCTBEHHbIV CryXalyuin, 4ONYyCTUBLLWMIA ANUCLMUNNN-
HapHbIA NPOCTYNOK, MOXET ObITb BPEMEHHO OTCTPaHEH OT UCMONHEHUS [OIKHOCT-
HblX 06513aHHOCTEN PYKOBOAMTENEM, HAa3HAYMBLLUM €ro, A0 pelleHns Bonpoca 06
OTBETCTBEHHOCTW B YCTaHOBIIEHHOM MNOpPSAKe.

ocynapcTBEHHbIN CryXaluili HeceT OTBETCTBEHHOCTb 3@ HEMPaBOMEPHOCTb
cBoOVX AencTBui. [pn COMHEHUAX B NPaBOMEPHOCTW MOMYYEHHOrO ANSi UCMOJHE-
HWUSI PaCMoOPSKEHUS OH AOMKEH He3aMeANUTeNbHO coobWmMTb 06 3TOM B NUCb-
MEHHOW (hopmMe CBOEMYy HENOCPEeACTBEHHOMY PYKOBOAUTENO W PYKOBOAWUTEMHD,
[aBlieMy pacnopsikeHue. B cnyvae ecnu BblLECTOAWMA NO AOMKHOCTU PYKO-
BOAMUTENb NMUCbMEHHO MOATBEPXAAET AAaHHOE pPacrnopsiKeHUe, rocyfapCTBEHHBbIN

a b~ wiN
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cnyxalmii 06s3aH ero UCMoNHWUTb, €CNN BbINOMHEHUE €ro He BreyeT AelCTBUN,
KOTOpble OTHOCHATCA K YrONIOBHO HakasyeMblM AesiHusiM. OTBETCTBEHHOCTb 3a Mo-
CNeACTBUSI UCTONMHEHUST TOCYAAPCTBEHHBIM CIYXaLMM HernpaBOMEPHOro pacro-
PSOKEHWSI HECET MOATBEPAMBLUMIA 3TO pacnopskeHne pyKoBOAWUTENb.

lMpekpalyeHne rocyAapCTBEHHO-CITYKEeOHbIX ~ OTHOLUEHUH

3akoHo4aTeNnbCTBO  NpedycMaTpuMBaeT  OCHOBaHWA  ANst  NpekpaleHus
rocyAapCTBEHHO-CIYKEOHbIX OTHOLIEHWI Ha adMUHUCTPATUBHOMN 1 NMONUTUYECKOW
cnyxb6e.

OcHoBaHMsAMU ANA NPeKpaLLeHns rocy4apCTBEHHON cnyx6bl agMUHUCTpaTUB-

HbIMW FOCYAaPCTBEHHBIMU CRyXaLyMU SIBASIOTCA:

1) nopaya 3asBneHus o6 YBONbHEHWN NO COBCTBEHHOMY XeNaHuio;

2) [OCTMXKEHWe MEeHCMOHHOro BO3pacTa, YCTaHOBIIEHHOro 3akoHom Pecnybnuku
KasaxcTaH, ¢ npaBom npogneHusi cpoka ux npebbiBaHMs Ha rocyAapCTBEHHOM
cnyx6e Ha oavH rof NyTem 3aknio4eHns Tpy4oBOro AOroBopa no B3auMHoOMy
COrnacuio CTOPOH;

3) ucTeuyeHue cpoka TpygoBOro goroBopa nubo pactopkeHue TpyaoBOro Aoro-
BOpa MO OCHOBaHWSIM, NPEfyCMOTPEHHbIM 3aKkoHoAaTenbCTBOM Pecnybnuku
KasaxcTaH;

4) npeacTaBneHve agMUHUCTPATUBHBIM FOCYAAPCTBEHHBIM CIyXalliuMm 3aBeno-
MO JTOXHbIX CBE[IeHUIA O ero oXofax U UMYLLEeCTBE;

5) HecobnioaeHne ob6a3aHHOCTEN U OrPaHUYEHUI, YCTaHOBMEHHbIX HACTOSALWNM
3aKoHOM;

6) Henepefaya B JOBEpUTENbHOE YMpaBreHWe MMYLLECTBA, MpuUHaAnexallero
Ha npaBe COBGCTBEHHOCTY;

7) yTpaTta rpaxgaHcTBa Pecnybnuku Kasaxcrah;

8) coBepLUeHMe KOPPYNLUUOHHOIO NPaBOHAPYLLEHWS;

9) BCTynneHue B 3aKOHHY CUIy 06BUHUTENBHOrO NPUroBopa cyaa;

10) npuem Ha paboTy nuua, COBEPLUMBLLEFO KOPPYNLMOHHOE NPECTYNIeHne, unu
nuua, paHee YBOMNEHHOrO 3a COBEpLUEHWE KOPPYMLMOHHOrO MpaBoHapylue-
HuS;

11) npekpalyeHne yronoBHOro gena no HepeabunUTMPYOWMUM OCHOBaHWAM 3a
coBepLUeHne KOPPYMNLUOHHOTO MPECTYNNeHns;

12) BHEKOHKYpPCHOE 3aHATWEe agMWHUCTPATUBHOM FOCYAAPCTBEHHOW AOMKHOCTH,
3@ UCKMIOYEHNEM CIlyYaeB, YCTAHOBIIEHHbIX HACTOSALMM 3aKOHOM;

13) oTpuuaTenbHble pesynbTaThl aTTecTayum.
3aKoH roBOpUT O BO3MOXHOCTM CYLLECTBOBAHUSA UHBIX OCHOBAHWI, NpeaycMo-

TPeHHbIX 3akoHamu Pecnybnuku KasaxcraH.

YBOMNbHEHWE aAMUHUCTPATUBHbBIX FOCYAAPCTBEHHbIX CRyXalluX NPOU3BOAUTCS

COOTBETCTBYIOLYMM [JOIMKHOCTHLIM MULOM TOCYAapCTBEHHOrO opraHa, UMetoLumM

npaBo Npuema Ha agMUHUCTPATUBHYH rOCYAapCTBEHHYH AOMKHOCTb.
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B cnyvyae He3akoHHOro yBOMbHEHWS aAMWHUCTPATUBHBLIN FOCYAapPCTBEHHbIN

cnyxauwuin nmeeT npaso 06XanoBaHUs B YMNOJIHOMOYEHHbI OpraH, a Takke Ha
cynebHyto 3aWwmTy cBoux npas v cBoGoa.

CMeHa NonuTUYECKUX rocy4apCTBEHHbIX CMYXaluX He MOXET CMyXWUTb OCHO-

BaHueM AOna npekpaweHuna agMUHUCTPATUBHLIM FOCydapCTBEHHbIM ChyXalwnm
FOCyﬂapCTBeHHOVI CJ'Iy)K6bI Ha 3aHMMaeMoWn OOMKHOCTU MO MHULMATMBE BHOBb Ha-
3HAY€HHbIX MNOJIMTUYECKUX TOCYAapCTBEHHbIX ClyXallux.

B oTHOWeEHWV NONMUTUYECKUX CRyXalux NpeaycMOTPeHbl OTYacTU MOXOXKWe,

OTHacTu pasnumyarlimeca ocHoBaHUA.

[MonHoMOuMs NONUTUYECKOro roCyAapCTBEHHOro CryXallero npekpaliatTcs B

cny4yasax:

1
2)
3)

e

yTpaTtbl UM rpaxaaHcTBa Pecnybnukm Kasaxcrah;

NUKBMAALWUM FOCYAAPCTBEHHONO OpraHa;

npeacTaBeHns NONUTUYECKUM FOCYAapCTBEHHBIM CRyXalUM 3aBefoMO fOX-
HbIX CBEAEHUI O ero goxodax U UMYLLECTBE;

HecobntogeHnst 06a3aHHOCTEN UM OrpaHWYEHUI, YCTAHOBMIEHHbIX 3aKOHOM O
rocyfapcTBeHHoW cnyxbe;

Henepenayn B [LOBepuUTeNlbHOE ynpaBfeHWe UMYLECTBa, NpuUHagnexaliero
eMy Ha npaBe COGCTBEHHOCTMH;

COBEPLUEHNS KOPPYNUUOHHOIO MpaBoHapyLIeHus;

BCTYMNMEHUsSI B 3aKOHHYIO CUMy OGBUHUTENBHOIO MPUroBOpa CyAa B OTHOLUEHUM
NONUTUYECKOrO FrOCYapCTBEHHOrO CryXallero;

KOrfa BbILECTOSILMM PYKOBOACTBOM MPUHUMAETCSl OTCTaBKa Ha OCHOBAHWUM
JIMYHOTO MUCbMEHHOTO 3asiBNIEHUSI O CIIOXEHUM MOSTHOMOYMIA NONMUTUYECKUM
rocyfapCTBEHHbIM CRyXalluMm.

OTcTaBka ecTb MpeKpalleHne WCMNoNHeHust o6si3aHHOCTENW Ha COOTBET-
CTBYIOLWEN rocyAapCTBEHHOW AOMKHOCTU MNONMUTUYECKUM TOCYAapPCTBEHHLIM
crnyxauwmm, OCYLLECTBMSAEMOE Ha OCHOBAHWMU €ro NMUCbMEHHOrO 3asBleHus.
OTcTaBka NPUHMMAETCS WK B Hell JaeTcsa MOTUMBMPOBAaHHbIA OTKa3 rocyaap-
CTBEHHbLIM OpPraHoOM WM AOSKHOCTHBLIM fIMLOM, Ha3Ha4yMBWKUM (M36paBLIKUM)
NONMMTUYECKOro rocyAapCTBEHHOIO CyXXallero Ha 3Ty AOJIKHOCTb. PelleHne
O MPUHATUM OTCTaBKM MNKN OTKasa B HEW MPUHMMAETCH B MECSIYHbI CPOK CO
[OHS nofdayv NUCbMEHHOro 3asiBneHus. B criyyae oTkasa B OTCTaBke MONUTU-
YECKUIA crnyxalwmii AoSKeH NpoAomKaTb UCNOMHEHWE CRYXeOHbIX NMOMHOMO-
Ynii U UMEET NpPaBO Ha yBOMNbHEHWEe B Mnopsiake, NPeayCMOTPEHHOM 3aKOHO-
paTtenbctBom Pecny6nukn KasaxcrtaH.

py6oe HapyLueHne AOMKHOCTHbBIX MOSIHOMOYMIA, COBEPLUEHME NPOCTYMKOB, HE
COBMECTUMBIX C HaXOXAEHWEM Ha rocygapcTBeHHol cnyxbe, He MoryT cny-
XWUTb OCHOBAHWEM AN OTCTaBKM MONMUTUYECKOrO rocyapCTBEHHOrO crysatle-
ro, a SIBNSILOTCA OCHOBAHMEM NS YBOMbHEHUS.
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9) MPUHATUA COOTBETCTBYIOLLEro PeLUeHNst AOMKHOCTHBLIM MULOM (OpraHom), Ha-
[efleHHOro NMpaBoM ero HasHayeHusi (M36paHus) Ha 3aHUMaeMylo UM [OMXK-
HOCTb;

10) BO3HWKHOBEHWS WHbIX OCHOBaHWA, NPedYCMOTPEHHbIX 3aKOHOA4ATEenbCTBOM
Pecnybnuku.

MonHOMOUMSI  MONWUTUYECKOrO TFOCYAAPCTBEHHOTO CRyXallero Takke MoryTt
ObITb NpekpaLleHbl B Cryyasix peopraHu3auuy rocyaapCTBEHHOro opraHa, cokpa-
LLEHWSI YACNIEHHOCTN MW LTaTa rocyAapCTBEHHbIX CRyXaLlyX.

Ewe ogHWM ocHoBaHWeM Ansi NpekpalleHusi OTHOLIEHWUI C MONUTUYECKUMU
Cnyxalumun sIBNSIETCS NPUHATME Ha paboTy nuua, COBEpLUMBLLErO KOPPYMLUOH-
HOe MpecTynneHue, Wnu nuua, paHee YBONEHHOrO 3a COBEpLUEHWNE KOPPYMLMOH-
HOrO MpaBoHapyLUEeHUs.

CoBceM HefaBHO B 3akoHopaTenbcTBe KasaxctaHa (B CBSI3W C MPUHSATU-
em HoBoro TpyaoBoro kogekca B 2007 r.) MOSIBUNOCH MOHSATUE «rPaKOaHCKMIA
cnyxawuiiy - nuuo, 3aHuMarolee B yCTaHOBIIEHHOM 3aKOHOAATEeNbCTBOM MO-
pafKke OnnaynBaemylo LUTaTHY AOMMKHOCTb B Ka3eHHbIX MpeanpusiTUsX, rocy-
[apCTBEHHbIX YUYPEXAEHNUSAX U OCYLLECTBAsOLEE JOMKHOCTHLIE MOMTHOMOYMS B
Lensax peanusaumu ux 3agayv U yHKUUA M OCYLLECTBIIEHUS TEXHUYECKOro 06-
cnyxuBaHusi n obecneyeHnst YHKLMOHMPOBAHWUSA TOCYAapCTBEHHbIX OPraHoB.
[paxxaaHckue cryxalime - 3To NpeuMMyLLecTBEHHO Te, KTO paboTaeT B rocyaap-
CTBEHHbIX OpraHu3auusix, He SIBMSIOWMXCSH rOCyAapCTBEHHbIMM opraHamu. OT-
HOLLUEHWSI, CBA3AHHbIE C NPOXOXAEHUEM UMW CIyXObl, PEFYNUPYOTCA TPYAOBbLIM
3aKOHOAATENbCTBOM.



naBa 6
®OPMbl YIMTPABINEHYECKUX OEACTBUN

§ 1. NMoHaTre n BnAbLI hopM ynpaBrieHYECKUX AeACTBUNA

NonMHUTEnNbHasa BNacTb NOBCEAHEBHO peanu3yeTcs B KOHKPETHbIX ynpaBfeH-
wecmx peLleHnsX 1 AeNCTBUSX FOCyAapCTBEHHbIX OPraHoB W AOMKHOCTHBIX
nuy. YnpaBrneH4Yeckne pelleHns u OeiCTBUS OpPraHoB WCMONHWUTENbHOW BRacTu
SABNSATCA TEM NEePBUYHBIM 3NIEMEHTOM, U3 COBOKYMHOCTM KOTOPbIX CKMaabiBaeTcs
B LileNoM ynpaBneHYyeckas AeATenbHOCTb rocyaapcTaa.

Camu pelueHns n OelCTBUS OpraHOB WCMOMNHUTENbHOW BNacTM U AOMKHOCT-
HbIX NUL, peanusyloTcs B onpeaenieHHbIX popmax, KOTopble B Hay4HON nuteparty-
pe umeHyloTCcs opmamu rocyaapcTBEHHOrO ynpasneHus.

B pspe cnyyaeB copmbl rocyaapCTBEHHOro YnpaBrneHUs OTOXAECTBNSIOT-
CSl C aAMUHWCTPATMBHO-NPaBOBbIMK (hopmMamu ynpasneHus. Tak, B 4aCTHOCTH,
M.B.lNy4ykoBa noa agmMUHUCTPaTMBHO-NPaBOBOM (hOPMOV yrpasrieHnss npepna-
raeT NOHUMaTb «BHELUHE BblpaXXeHHOe AeiCTBME opraHa UCNOMHUTENbHON BNacTu
(BOMKHOCTHOrO nMua), OCyLWecTBNSEMOe B pamMKkax €ro KOMNeTeHuuW, Hanpas-
NeHHoe Ha peanu3aumio yHKLMA U METOAO0B rOCYAapCTBEHHOrO ynpaBneHus u
Bbl3blBaloLlee onpeAeneHHble lopuanyeckne nocneacTesma»’.

He Bo3paxas npoTuB cogepKaHns faHHOro onpeaeneHuns, Ha Hall B3rnsa, Bce-
Taku uenecoobpasHee 6bino Obl BECTU peyvb UMEHHO O hopmax yrpaBreHYecKnx
[eVicTBUS OpraHoB UCMOSHUTENIbHOM BractTu W [O/DKHOCTHbIX 5Ly (wim  ¢bop-
Max ynpaBrieHusl), He CyxXasi uX codepxaHue [0 aAMUHUCTPaTUBHO-NPaBOBbIX
opm ynpasneHus, 5mbo 06 aaMUHUCTPaTUBHO-NPaBOBbLIX (hopMax KaK MWCKIo-
YATENILHO O MpPaBoBbIX popMax ynpasreHus. B npoTUBHOM cryvae B AanbHen-
wem npu Knaccudumkauum npeanoxeHHblX agMUHUCTPaTUBHO-NPaBoBbIX (opM
ynpasreHus 6yneT CnoxHee BeCT peyb O CyLLeCTBOBaHUW NpaBoOBbIX W Henpaso-
BbIX afMUHUCTPATMBHO-NPaBOBbLIX (DOPM ynpaBneHus:.

Ha Haw B3rnsa, cnegyet cornacutbest ¢ MHeHnem KO.M.KosnoBa, koTopblii npu
OCBeLLeHUn Bonpoca Knaccudukayum hopm ynpasneHus genan BblBog 0 TOM, YTO

1 AamMuHucTpaTuBHoe npaso Poccuu: kypc nekuuii / K.C.Benbckuit u ap.; noa pea. H.lK0.XamaHeBoii. -
M.: TK «Benbu», usg-so «lMpocnekt», 2008. C. 324.
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«peanusauusi UCMOMHUTENbHOW BNacT BO3MOXHA TONbKO B agMWUHUCTPaTUBHO-
npaBoBOW hopme»2, OTOXAECTBNSIA ee C NPaBoOBOK hopmoii ynpasnenus. MNMpaso-
Bble chopmbl, nuweT KO.M.Ko3nos, Bcerga BnekyT 3a cOGOW YETKO BblpaXKeHHbIE
topuanyeckne nocneacTsns, a NoToMy OHUM M B MaKCMManbHOW CTeneHn npe-
TEHOYIOT Ha 0b03HayYeHWe WX B KavyecTBe aAMUHUCTPATUBHO-NPaBOBbLIX hopm
ynpaBneHuss.

CambIM pacnpocTpaHeHHbIM 1 06LLENPUHSTLIM B HAYYHOM NUTepaTtype ABnseT-
ca genexHne opm ynpasneHYeckux AeCTBUIA Ha NpasoBble (aAMUHUCTPATUBHO-
npaBoBbIe) M HeNpaBoBble (hOPMbI MO NPU3HAKY HANUYKSA UM OTCYTCTBUS B pe3ynb-
Tate UX NPUMEHEHUa pUaNYECcKUX NocneacTeuin. lpasosasi popma yrpasreHns
- 3TO opuanYeckn odopmneHHoe AeicTerne cybbekTa UCMOMHUTENBbHON BRnacTw,
OCYyLLeCTBNAEMOe B NpeAenax ero KOMMneTeHLMm, Bblpaxaroliee rocyaapcTBeHHO-
BMNacTHOEe BOMNeM3bsBIieHWe OaHHOro cybbekTa W Bbi3biBalolee onpeaeneHHble
fopuanyeckne nocneacTems.

MpaBoBble OPMbI yrNpaBreHYeCKUX AENCTBMIA OPraHoB WCMOMHUTENbHOWN
BNacT M UX JOMKHOCTHbIX NL, COBCTBEHHO roBOps, U ABNAOTCS NPOSIBNEHUEM
MCMOMHUTESNIbHONM BMacTU B OTHOLLUEHUSIX C 06bekTamu ynpasneHusamu. Kak cnpa-
BeANMBO yTBEpxAan no atomy nosogy KO.M.Kosnos, ncnonHutenbHas Bnactb C
y4yeToMm ee ocobeHHOCTel peanndyeTcsi TONbKO ee cy6bekTaMmu (a He annapaTHbl-
MW NoApasfeneHnsmMn CoBeLaTenlbHOro, noaroToBUTENBHOrO M MHOTO BCMOMOra-
TENbHOTO TWMNa) U TONbKO B NPaBOBbIX popMax. VcnonHutenbHas BnacTb UMeeT
TONbKO topuanyeckne OopMbl CBOEro BbIPaXEHWUS (BMacTb He MOXeT ObiTb Bbl-
paxeHa B CEMMHapax W COBELLaHWSX, B MOAENUPOBaHWU, B [ENONpPOM3BOACTBE
1 T.N.)5.

[MpaBoBble HOPMbI yrpaBneH4Yecknx AENCTBUIN XapaKTepuaylTca psaoM OT-
NMYUTENBHBIX NPU3HAKOB:

1) npaBoBble POPMbI yNpaBneHUst OCYLLECTBAATCA TONbKO OpraHaMn UCMONHU-
TENbHOW BNacTW rocyaapctea U UX AOMKHOCTHLIMU NLamMu;

2) npaBoBble OPMbI yNpaBrieHWsl OCYLLECTBAIOTCS OpraHamu UCMOSTHUTENbHOM
BMacTV rocyAapcTasa v Ux AOMKHOCTHBIMU NULI@MU TOSNbKO B paMKax OTBeAeH-
HOWM UM 3aKoHOAATEMNbHBIMW aKTaMu U COOTBETCTBYHOLLMMWU UM NOA3AKOHHBLIMU
aKkTamu BNacTHOW KOMNeTEHLMH;

3) npasoBble OPMbI YNpaBnNeHNs BblpaxatT BOBHE rocyAapCTBEHHO-BNAcTHoe
BONIEN3bSABNEHNE OPraHoB MCMOMHUTENBHOW BNacTu B OTHOLUEHUM OBBEKTOB
ynpasneHus;

4) npaBoBble GOPMbI yNpaBneHUa NPoOABASAITCA B ONpeAeneHHbIX 3aKOHO-
AaTenbHbIMU akTaMu oduuManbHblX JOKYMEHTaXx, BNacTHbIX AeNCTBUSAX

2 AQMUHUCTpaTMBHOE MpaBo: y4ebHuk / noa pea. 1.M.Monosa. - M.: KOpucts, 2002. C. 251.
3 Tam xe. C. 248.

4 AomuHucTpaTuBHoe npaso Poccuu: kypc nekumin. C. 325.

5 AOMUHUCTpaTMBHOE NpaBo: y4ebHuk / nog pea. J1.J1.Monosa. C. 250, 252.
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unu 3Hakax, obnapgawowWwmnx OPUANYECKON CUMOW U HOCALMX BRACTHbLINA

xapakTep;

5) npaBoBble hOpMbl ynNpaBfeHUs Bcerga MOPOXAAloT opuanYeckue nocneq-
CTBMA B BUAE BO3HWUKHOBEHUS, U3MEHEHWUS UMK NpekpalleHns agMUHUCTpa-
TUBHbIX NpaB U 0653aHHOCTEN.

[MpaBoBble dopMbl ynpaBneHus, B CBOI ovepedb, Takke MOryT knaccuduum-
poBaTbCsl MO Pa3nUYHbIM NpU3HaKaMm.

Tak, B 4YaCTHOCTM, MO CTENEHU W XapaKTepy BblPaXEHUS rocyAapCTBEHHO-
BNacTHbIX MOMHOMOYUIA OPraHoB WCMOMHUTENBHOW BRactTM U UX [OIMKHOCT-
HbIX NUL TpaguUMOHHO npeanaraeTca pasnuyatb: 1) rnpuHATHe (n3gaHue)
aAMUHNCTPATUBHO-NPaBOBbLIX aKTOB YNpaBneHus; 2) 3aKmoyeHne aaMuHuCTpa-
TUBHbIX [OroBOPOB; 3) COBEPLUEHNE WHbIX HPUANYECKN 3HAYNMbIX AECTBUIS.

Mo npusHaky pUaNYEecKoro coaepxaHusa NPUHATO pasnuyate: 1) npasoycra-
HOBUTESNbHBIE, 2) npaBonpuMeHUTENbHbIe;, 3) perynstuBHble u 4) npaBooxpa-
HUTENbHbIE npaBoBble HOPMbI yrpPaBAeHUs’.

Mo kpuTepuio cnocoba BHELIHEro BblipaxXeHWs npaBoBble opMbl noapasae-
nawTca Ha: 1) BepbarbHble (CIIOBECHbIE MUCbMEHHbIE UMW YCTHbIE) U 2) KOHKIIHO-
AEHTHblEe (3HakoBble, curHarbHbie). B cnoBecHOW nUCbMEHHOW opme BOMMo-
LL{aeTca OCHOBHOE KOMUYECTBO YNpaBrieHYEeCKUX PeLleHnin n AeCTBUIN CyObeKToB
McnonHWTenbLHOM BnacTu. B cnoBecHol ycTHOW chopme oTAaloTCA npukasbl, pac-
NopsXeHWs, yKasaHusa, NopyvyeHus, Kak npaBuno, HaueneHHble Ha UX HemeaneH-
HOe OHO3Ha4YHOe UCMOMHEHNE NOAYNHEHHBIMU YHaACTHUKAMN aAMUHUCTPATUBHbIX
NPaBOOTHOLUEHWUI B YCNIOBUSAX HOPMATUBHO pernameHTUPOBAHHON CUTYyaLun.

B koHKkNtofeHTHOW opme B BUAE pernameHTUPOBaHHbIX B 3aKOHOAATeNbCTBE
YCINOBHbIX 3HAKOB, CUIHAasioB, XeCcTOB W [ABWKEHWS OnocpefoBaHHO Bbipaxa-
I0TCA W CYLUEeCTBYIOT ynpaBneH4Yeckne AencTBUA (pelleHuns), paccunTaHHble Ha
MHOrOKpaTHOE WCMOSIHEHWE WX B ONPeAefieHHbIX YCNOBUAX U CUTyaLusiX BCEMU,
BCTpPEYaloLMMMN Takme CUrHanbl U 3Haku B CBOEN AeAaTenbHOCTU (Hanpumep, pas-
pelwaipouime, 3anpeliawowme U npeagynpexapatrolwine curHansl ceetogopa, 3ByKo-
Bble 1 CBETOBbIE CUrHasbl CNeLnanbHOro TpaHCNopTa Unn AOPOXHbIE 3HAKW), UNK
BCEMU, K KOMY OBpaLleHbl XeCTbl U ABUXKEHUS B KOHKPETHOW NOBEAEHYECKOW Cu-
Tyauun (Hanpumep, XecTbl COTPYAHUKA AOPOXHON NONULUK).

Te xe cny4an, Korga opraHbl UCMOMHUTENBHOM BNAcTW rocyfapcTea U Ux JOSK-
HOCTHble NnMLUa COBepLIaloT AeCTBUSA, He copepxalme B cebe BblleyKasaHHbIX
NPU3HaKoB, FOBOPST O HEMPaBOBbIX (hOPMax rocyAapCTBEHHOrO yNpaBneHus.

8 AMUHUCTpaTUBHOE NpaBo Poccuu: Kypc nekumii. C. 329.

7 Ctapunos tO.H. AamuHucTpaTnBHoe npaso: B 2 4. Y. 2. KH. 2. ®opMmbl 1 MeToApbl YrnpaBneHYeckux
AencTeuin. MpaBoBble akTbl ynpaBneHns. AAMUHUCTPATUBHLIA AOroBop. AAMUHUCTPATUBHANA OCTULMA. -
BopoHrex: M3g-so BopoHex, roc. yH-Ta, 1998. C. 20-22.

'Kopenes A.lN. AomuHuctpaTtmBHoe npaso Poccum: yuebHuk B 3 4. - M.: MOV MB[l Poccun. 1996.
Y 1. C. 156-158.

155



Mnasa 6

CyllecTBOBaHWE TEpPMUHA «HENpPaBoBblie (hOPMbI yrpaBrieHYecknx AeicTBuim»
MOXeT BBOAUTb B 3abnyxaeHune OTHOCUTENbHO Xapakrepa Takux AeWCTBUIA, Bbl-
3bIBasA accouumayunio ¢ NpoTuBonpasHbIMK AencTenamn. Ha camom agene Henpaso-
Bble (POPMbI yNpaBneH4Yecknx AeiCTBUA OpraHoB WCMOSMHUTENbHOW BAAcTM U MX
AOMKHOCTHBIX NUL, HE UMEIOT HUYero obLiero ¢ NpoTMBOMPaBHLIM NOBEAEHUEM,
XOT$St MOTYT ObITb M TAKOBbIMW B Cryyae UX NPOTUBOPEYUs 3aKoHOAaTeNbCTBY.

O6bEKTUBHOE CYLLIECTBOBaAHME TAKOro poaa AeiCTBUIA OPraHoB WUCMOSTHUTENb-
HOW BNacTW, Kak BHyTPUOPraHM3aLMOHHbIE U MaTepuanbHO-TEXHUYECKNE, U OTCYT-
CTBUWE Y HUX NMPU3HAKOB NPaBOBOI (DOPMbI YNpaBMNeHUs NO3BONSIIOT UX XapakTepu-
30BaTb Kak hopMbl ynpaBneHYeckux AerCTBUIA HENpPaBOBOro Xapakrepa, T.e. He
BREKyLUX Ans o6bekTa ynpaBneHUs HUKaKUX IOpUANYECKUX NMOCNEOCTBUNA.

Bmecte ¢ TemM nogobHble AEVCTBUS OpPraHOB UCMOMHWUTENBHOW BNactu u ux
[OOIMKHOCTHBIX NUL, BCE e OTHOCAT K hopmMaM ynpaBneHns, NOCKOMbKY OHU Tak-
Xe urpatoT HemMarnoBaXHYH ponb B OCYLLECTBNEHUN roCyAapCTBEHHOro ynpasne-
HWSA, XOTA U HOCAT BCMOMOraTenbHbli XxapakTep. be3 BHyTpeHHel opraHusauuv
n 6e3 B3aumopaencTBua CyObeKTOB MCMOSHUTENbHOW BracTu mexay coboin, 6e3
MaTepuanbHO-TEXHUYECKOro 06ecneyeHmnst BECb MEXaHWU3M peanusauum UCNomHu-
TenbHOI BNacT B LENOM CTaHOBUTCS HEXM3HECNOCOOHBLIM, HECaMOCTOATENbHbLIM
B MPUHATUM HOPUANYECKMN 3HAYUMbIX YNPABIEHYECKUX PELLEHUIA.

HenpaBoBble opMbl ynpaBneH4Yeckux OeNCTBUIA OpraHoB WCMOMHUTENbHOW
BMacTu rocyaapctea M MX AOMKHOCTHbBIX NUL TPaAULMOHHO AENATCS Ha: opraHu-
3aUMOHHbIE U  MaTepuasnbHO-TEXHUYeCcKMe.

§ 2. AOMUHUCTPaTUBHO-MpPaBOBbIE AKThI
UHAUBUAYaNbHOro NpUMeHeHUs

lMoHsiTMe, 3HavYeHNMe U 3aKoHoAaTeslbHoe ornpeserieHne

aOMUHUCTPATUBHBIX — AKTOB WHOWBUAYAITbHOTO  [PUMEHEHMs

ALOMWUHUCTPaTUBHO-NPAaBOBbLIE aKTbl WHAMBMAYaINbHOMO MPUMEHEHUs! COCTaB-
NAT OCHOBHOW MacCuB NpPaBoBbIX (POPM yrpaBreHusl.

MocpeacTBoM M3OaHWS TakMX akTOB MPUHMMAKOTCSA NPaKTUYEeCcKU Bce eauHo-
JIMYHblE PELLEHUSI CYGBEKTOB UCMOMHUTENBHOWM BNACTU MO KOHKPETHBLIM yNpaBneH-
Yeckum fenam. [Mpu noMoLM WHAMBUAYarbHbIX MPABOBLIX AKTOB MOBCEAHEBHO
peanusyeTcs Tekyllas ynpaBneHyeckasi 4esTENbHOCTb CYy6bEKTOB UCTONMHUTENb-
HOV BracTV B NMPaBOOTHOLLEHUSIX C Pa3NUYHbIMU Y4aCTHUKAMMU STUX OTHOLLEHMWIA.

B KasaxctaHe nogo6Hoe siBneHwe B HeMarnol cTeneHun OObsCHSeTca Tem,
4YTO B aAMMHUCTPaATMBHOM 3akoHopaTenbctBe Pecnybnuku KasaxcrtaH 3akpenneH
MpyHYMN eauHCTBa GhOPMbl M COAEPXKaHUS MPaBOBbIX aKTOB.

Tak, B cootBeTcTBUM Cc N. 1 cT. 4 3akoHa PK ot 27 Hosbpsa 2000 r. «O6 agMuHu-
cTpaTuBHBIX Npoueaypax» (gasee - 3akoH 06 agMUHUCTPaTMBHBIX Npoleaypax)
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rocyfapcTBEHHbIE OpraHbl U AOMKHOCTHbIE MWL MPU OCYLLECTBMNEHUN rocynap-

CTBEHHbIX (PYHKLUUA W AOMKHOCTHBIX MOMHOMOYUIA MPUHUMAIOT PELLEHUS nyTem

u3naHvsi npaBoBbiX aKTOB.

[pyrumu cnosammu, Bce OAHOCTOPOHHE-BNACTHbIE aAMUHUCTPATUBHbIE peLle-
HUA WHOMBUAYaANbHOTO MPUMEHEHUs] CYObeKTOB WMCMOMHUTENbHON BRAacTu npu-
HMMATCA UMW UCKNIOYUTENbHO MYyTEM M3AAHWUSA MPaBOBbIX aKTOB U CyLLECTBYIOT
TONbKO B hopMe NpaBOBbIX aKTOB.

AAMUHUCTpaATUBHOE 3akoHopaTtenbcTBOo Pecnybnuku KasaxctaH copgepxuT B
cebe 3akoHopaTenbHOe onpefeneHve agMUHUCTPATMBHO-NPABOBOro akTa WHAM-
BUAYanbHOro NPUMEHEHMS.

Tak, cornacHo cT. 4 3akoHa 06 agMUHUCTPATVBHbIX NpoLeaypax, NPaBoBOW aKT
rocyapCTBEHHbIX OPraHOB OTHOCUTCS K aKTaM MHAMBMAOYaNbHOrO NPUMEHEHUS], siB-
nAeTca NMCbMEHHbIM OuLUManbHbBIM JOKYMEHTOM YCTAHOBIIEHHOW DOPMBbI U:

1) paccuuTaH Ha ogHopa3oBoe NGO MHOE OrpaHWYEHHOE NPUMEHEHME;

2) (unun) pacnpocTpaHsieTcs Ha onpepeneHHoe nuuo NMbo WHOW onpeaeneHHbI
KPYr N1l B paMKax 3aKOHOA4ATENbHO PEernaMeHTMPOBaHHON CUTyaLuu;

3) (unu) yctaHaBnNuBaeT, U3MeHsieT, NpekpaljaeT UM npuocTaHaBnuBaeT npasa
1 06513aHHOCTM OMpeAeneHHoro Nuua UM UHOTro OrPaHUYEHHOro Kpyra nuu,.
Mpu aToM B 3aKOHe OTAENbHO yKa3blBaeTCs Ha TO, YTO MPaBOBblE aKTbl MHAW-

BMAYyanbHOTrO NPUMEHEHWs He BXOASAT B 3akoHopaTenbcTBo Pecny6nuku Kasax-

CTaH ¥ He OTHOCSITCSt K HOPMATMBHBIM MPABOBbLIM aKTaM.

Takum o6pasom, MHAMBMAYaNbHblE afMUHUCTPATUBHO-NPABOBbIE aKTbl - 3TO
TakMe oguunanbHbie ynpaBreHYeckne peLueHuss U AeicTBusl cybbekToB ucnon-
HWUTENbHOWM BNacTu Mo KOHKPETHbIM enaM, KoTopble He coepxat B cebGe npaso-
BbIX HOPM, paccuuTaHbl Ha OAHOPa30BOE NGO MHOE OrpaHUYEHHOE NPUMEHEHME,
pacnpoCTpaHsATCA Ha KOHKPETHbIX MWL, MOPOXOaloT, W3MEHSIOT, NpekpalialT
MU NpUOCTaHaBNMBAOT Npasa U 06S3aHHOCTU Yy ONPeAEneHHOro Kpyra nuy,.

MHamBuayanbHble agMUHUCTPATUBHO-NPABOBbLIE akThbl MOMy4YalT CBOE BHeLU-
Hee BblpaxeHue B dopme: 1) MUCbMEHHbIX OpuUUNanbHbIX [OKYMEHTOB; 2) yCT-
HbIX MPUKA30B, PAaCHOPSKEHUN, KOMaHg u ropy4eHusi; 3) KOHKMIOAEHTHbIX aKToB
(3BYKOBbIX M CBETOBbLIX CUIHasoB, 3HAaKoOB, XECTOB U 0b03HaYeHWI).

B cuny ykasaHHbIX Bbllle CBONCTB WHAWBMAYaNbHbIX aAMUHUCTPATUBHbBIX
aKTOB CyObeKkTbl WCMOMHUTENIbHOW BMacTM C UX MOMOLUbIO peanusyloT B CBOeW
NoBCeAHEBHOWN AeATeNbHOCTU (DYHKLMU FOCYLapCTBEHHOrO YNpaBrieHUs B OTHO-
LIEHUSIX C KOHKPETHBIMU Y4aCTHUKAMN afMUHUCTPATUBHbIX NPaBOOTHOLIEHWMA. [o-
CPEACTBOM WHAMBMAYaNbHbIX aAMUHUCTPATUBHBIX NMPABOBbIX aKTOB AOCTUrAOTCS
adppekT U pesynbTaTbl NMPUMEHEHUS HOPM afMUHUCTPATUBHOIO MNpaBa W WCMON-
HEHWs1 pelleHNit BbILECTOSLMX OpPraHOB UCMOMHUTENbHOW BNACTU B KOHKPETHbIX
OTHOLUEHUSIX C KOHKPETHBIMU MX y4aCTHUKaMMU.

Kak coBepleHHO cnpaBeanvMBo oTmedvaeT no atomy nosogy M.B.Myuykoea,
«MHAMBUAYanNbHblE NPABOBbIE aKTbl CRyXaT (POPMOI BHELIHErO BbIpaXeHUs npa-
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BOMPUMEHUTENBbHON (MPaBOUCNONHUTENBHOM) OYHKLMUM FOCYAapCTBEHHOIO ynpas-
nenus. NHavBuayanbHble akTbl yNpaBieHUs - 3TO peLleHnst CyObeKkToB UCMONHK-
TENbHOW BNACTV MO KOHKPETHBIM BOMPOCaM YNpaBleHYECKON AeATENbHOCTU»®.

OpHako MpaBONPUMEHWUTENbHBIA W WUCMOMHUTENbCKUIA XapakTep WHAMBUAY-
anbHbIX MPaBOBbIX aKTOB MO OTHOLUEHWIO K HOpMaMm aAMWHWCTPATWBHOIO npaBa
W PEeLleHUsM BbILIECTOSMX aAMUHUCTPATUBHBIX OpPraHOB BOBCE HE MCKMoYaeT
BO3MOXHOCTMW NPOSIBNEHNS UMW CBOEV PacropsiaNTENIbHON CYLLHOCTY.

Mo cBoemy coaepxaHWio WHAMBUAYaNbHbIE aAMWHUCTPATUBHO-NPaBOBbLIE
aKTbl Cy6bEKTOB MCMOMHWUTENBHOWM BMacTU SBMAIOTCS €lle M pacnopsauTenbHbl-
MW aKTaMu, NMOCKOMbKY MO OTHOLUEHUIO K KOHKPETHbIM MOAYMHEHHBIM y4acTHUKaM
aAMWUHUCTPATUBHBIX MPaBOOTHOLLEHWUI B 3TUX aKTax BCEra BbIpaXaeTcs 4eTkoe
OHOCTOPOHHE-BIIAaCTHOE BOMEU3bsIBNEHNE Cy6bekTa WCMOMHUTENbHOW BRacTu,
HanpasfieHHOe Ha NPUMEHEHNE HOPM aaMUHUCTPATMBHOIO NMpaea WnKM Ha ucnon-
HeHWe peLUeHUit BbILLECTOSIMUX aAMUHUCTPATUBHBLIX OPraHoB.

OnucaHHble Bbille CBOMCTBA UHAMBUAYANbHOrO NPABOBOrO akTa SBASIOTCS ero
npusHakamu, packpbiBalOLLMMUN CYLLHOCTb U Ha3HAYEHNE aKTOB.

OpOHOBPEMEHHO K aAMWHWUCTPATMBHO-MPABOBLIM akTam WHAWBWUAYaNbHOroO
NPUMEHeHUs, nx codepxxaHuio, hopme 1 NOPAAKY UX MPUHATUS NPeabsBNsTCS
cTporue 3akoHofaTtesbHble TpeboBaHus.

Tak, cornacHo ct. 5 3akoHa PK «O6 agMuHUCTpaTUBHBIX npouedypax», npaso-
BOI aKT rOCyAapCTBEHHbIX OPraHoOB JOMMKEH OTBEYaTh CreayowWwmm TpeboBaHNsM:
1) npaBoBOW akT He AomxeH npotuBopeynTb KoHcTutyuum Pecnybnuku Kasax-

CTaH, 3aKOHOAaTeNbCTBY U NPABOBbLIM aKTaM BbILLECTOSILLUX FOCYAAPCTBEHHbBIX

OpraHos;

2) CTpyKTypa MpaBOBOro akTa AOJkHa obecrneunBaTb UCHEPMbIBAKOLLEE PACKPbI-
TWe npegMeTa perynupoBaHus, a coaepxaHue fomkHO obecneunBaTb eAnHO-
obpasHoe NoHWMaHWe ¥ NpUMEHeHWe NoAroTaBNIMBAEMOro NPaBOBOroO akTa;

3) B NpaBOBOM aKkTe AOMKHO ObiTb YETKO M3NOXKEHO COAEpXaHWe HaMeyaeMblx
Mep, UcyepnbiBatoLLle ONpeaeneH Kpyr NuL, Ha KOTOPbIX pacrnpocTpaHseTcs
[eiicTBM1E NPaBOBOro akTa U (Unn) KOTopble HECYT OTBETCTBEHHOCTb 3a UX pea-
NM3aunio B YCTaHOBMEHHbIE CPOKY;

4) npaBoBble akTbl, TpEGyOLME peanu3aumn Ha HIDKECTOSALLMUX YPOBHAX yrnpas-
NeHUs, AOMKHbI coAepXaTb KOHKPETHbIE MOPYYEeHUst onpeaeNieHHbIM rocyaap-
CTBEHHbIM OpraHam U (Unu) AOMKHOCTHBIM NULAM MO MX BbINOMHEHUIO.
MpaBoBOWi aKT rocyAapCTBEHHbIX OPraHOB AOMKEH Takke CoAepXaTb crieayto-

e peKkBU3UTLI:

1) HaumeHOBaHWe NPaBOBOrO aKTa;

2) 3aronoBok, 0603HavaLWuin NpeaMeT pacCMOTPEHUS AaHHOTO akTa;

3) MecTo 1 AaTy NpUHSATUSA akTa;

9 AaMuHucTpaTuBHOE npaBo Poccuu: kypc nekuuid. C. 350.
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4) nognucb (noanmucu) nuua (nuu), YNomHOMOYEHHOro (YMOMHOMOYEHHbIX) Moa-
nMcbiBaTb COOTBETCTBYIOLUIA akKT;
5) neuatb opraHa.

Bonpoc COOTHOLWIEHWS MNOHSITUI  «MPU3HaKN UHAUBUAYATIBHOrO NPaBoBOro
aKkTa» W «TpeboBaHus, NPEABLABISEMbIE K WHAUBUAYATIbHOMY MPaBOBOMY aKTy»
MMeeT He TONbKO TEOPETUYECKOe, HO M BaXHOe NpakTU4eckoe 3HaveHue.

Ha npakTuke HepeAko BO3HMKAIOT clyyau, Korga HecooTBETCTBME WHAWUBU-
AyanbHOro agMWHUCTPATUBHO-NPABOBOrO akTa NpeAbsiBNsiEMbIM K HEMy 3ako-
HopaTenem dopMmanbHO-lPUANYECKUM TpeboBaHMsIM pacLeHUBaeTcs Kak oT-
cyTcTBME Yy TAKOrO akTa [pu3HaKoB WHAMBUAYANbHOIO [PpaBoOBOrO akra, He
nospossilollee NpusHaTb ero TakoBbIM. [poucxoauT NoAMEHa MOHATWIA, Owwu-
6ouyHas nepekBanudukauusi akToB UCMOMHUTENbHbLIX OPraHoB B AEWCTBUSA WX
AOMKHOCTHBIX MWL, CO BCEMMW BbITEKAIOLWMMW OTClOAA HEraTUBHLIMU NPaBOBLIMU
nocneacTBUAMMU.

Tak, Hanpumep, BbIWECTOAWMA U OAHOBPEMEHHO LiEHTPanbHbIi HanoroBblii
opraH rno pesyrnbTataM paccMOTpeHusi xanobbl HanoronnaTenbLliMka Ha yBeaoM-
TleHMe HUXECTOSILLEro HanoroBoro opraHa 0 Ha4yMCreHHoOW CyMMe HanoroB BbIHEC
pelleHne 0 YacTUYHOM YAOBMETBOPEHUN Xanobbl U OTMeHe YBEAOMIEHUs B Ya-
CTV HE3aKOHHO JOHAYNCNEHHbIX HANOroB. YkasaHHOe peLueHne LeHTpanbHoro Ha-
noroBoro opraHa 6bino opopMneHo UM B BUAE aApecoBaHHOroO HaroronnaTtenb-
LMKY U HUXKECTOSILLLEMY HanoroBoMy opraHy NMCbMEHHOro oTBeTa Ha GnaHke v 3a
MoAMUCHI0 NEePBOrO PYKOBOAUTENS LEHTPAnNbHOIrO HanoroBoro opraHa.

OpHako yKasaHHbI OTBET LEHTPanbHOrO HarioroBoro opraHa B HapyllueHue
cT. 5 3akoHa 06 agMMHMCTPaTMBHbLIX Npoledypax He copepxan B cebe B kaye-
cTBe 06s3aTenbHbIX PEKBU3UTOB WHAMBMAOYANbHOTO MPaBOBOrO akTa, a WUMEHHO
HanMeHoBaHWs1 MpaBoOBOro akTa, 3arosioBka, o0bo3Havarolero npegmeTr pac-
CMOTPEHUS] [aHHOro akTa, yKasaHus Ha MEeCTO [PpUHATUS akTa M OTTUCKA
neyaru NpuHSIBLLUEro ero opraHa. [pyruMu cnoBamu, pelleHUe BbILLECTOSILLEro
HanoroBoro opraHa He COOTBETCTBOBANO OTAENbHbIM 06s3aTenbHbIM TpeboBaHK-
SIM 3aKOHa K pekBM3WTaM WMHAWBWUAYanbHOro MpaBOBOro akTa, Ho obrnagano npu
3TOM BCEMW Er0 rpuU3HaKamm.

Hanoronnatenbiuk o6xanosan yBeAOMMEHWE HWXKECTOSLEro HanoroBoro
opraHa W peLlueHue LieHTpanbHOro HanoroBoro opraHa no pesynbTataMm paccMo-
TpeHus xanobbl Kak MHAUBUAYanbHbIA NpaBoBoi akT. OAHaKo cyd BO3BpaTUN Ha-
noronnatenbLUuKy ero 3asBreHne, ykasas, YTO [efI0 HermoACYAHO AaHHOMY cyay.
[Mpy 3TOM B MOTMBMPOBOYHOW YacTu CBOEro OnpefeneHust CyAd ykasan, 4to o6-
KanoBaHHOe HanoronnaTenblyMKOM peLleHne LEHTParibHOrO MCMOMHUTENBHOIO
opraHa no pesyfibTatam paccMOTPEeHUsi xanobbl He SBMNAETCH UHAMBUAYaANbHbLIM
npaBOBbIM aKTOM 3TOrO OpraHa, MOCKOMbKy He copepXuT B cebe MpU3HaKoB WH-
AVBUAYanbHOro MPaBOBOro akTa: HaMMEHOBaHWS, 3arofioBka, MecTa MNPUHATUA
peLleHns 1 nevaTu opraHa.

159



asa 6

Yka3aHHOe pelleHMe LEHTPanbHOTO HanoroBoro opraHa, sIBMsioleecs Mo
CyLLEeCTBY MHAMBUAYaNbHLIM MPaBOBLIM akTOM, HO MMetowee AedekTbl B CBOEM
0hOPMIEHUN B BUAE HEBBINOIHEHUS TPEGOBaHWIA, NPeabsABIIeMbIX K 00a3aTemNb-
HbIM PEeKBM3UTaM MPaBOBOro akTa, 6bino OWNGOYHO pacLeHeHo CyAoM B kadyecTe
nucbma 3Toro opraHa. [pyrvmu crioBamu, Cyf, OLIMGOYHO MpU3Han HeJoCTaTku B
0hOpPMAEHNN NMPABOBOrO akTa HeJOCTalLWMMK NpU3HakaMu caMoro akta, BCref-
CTBME YETO B OTCYTCTBUE OTAENbHbIX 065i3aTeNbHbIX PEKBU3UTOB MPaBOBOrO akTa
KBanuuumMpoBan ero BCEro Nullb B Ka4ecTBe AeNCTBUSI AOMKHOCTHOIO nuua ro-
cynapcTBeHHoro opraHa. COOTBETCTBEHHO, Cy/A MPUHSI HEMpaBuIIbHOE peLLeHne
0 TOM, YTO Takoe AeWCTBUE AOMKHOCTHOMO NWLa LEHTPaNbHOIO UCMOSHUTENBHOMO
opraHa He MOpOXAaeT y HarnoronnatenbLimka H1Kkakux obsi3aHHOCTel B kayecTBe
NpaBoOBOro akTa W NOANexuT obxanoBaHWio B APYroi cyd Mo npaswnam noacya-
HOCTM, YCTaHOBIEHHBIM Ansi 06XanoBaHus B Cyfd AeiCTBuiA (Ge3neiicTBus) rocy-
[apCTBEHHbIX OPraHOB U UX AOMKHOCTHbIX NnL,.

TMpunsitne aAMMHNCTPATHBHBIX

aKToB  MHAWBUAYESIbHOIO  MPUMEHEHNS

[lo obpeTeHusi pelueHnem cyGbekTa UCMONHUTENbHOM BNacTh CBOEro craTyca
npaBoBoro akta, obnagatLero PUANYECKOK CUMOIR U FOTOBOTO K NMPUMEHEHWIO,
OHO [OJXHO NPOWTU BCe HeobXxoauMble MpoLEeAypHble 3Tanbl U cTaguu CBOEro
UHUUMMPOBAHWS,  MOArOTOBKY,  OBCYXOEHWS,  COIrNacoBaHusl,  YTBEPXAEHUS,
0POPMIIEHNSI, MOANUCAHUS U PErucTpaymu.

Ha kaxpoi cTaguv 3apoXAeHUs U MOSIBEHUS B MPaBOBOW CUCTEME TrOCY-
JapcTBa HOBOFO MPaBOBOrO akTa OH MPOXoauT obsisaTeribHble aTanbl NpuAaHUs
emMy HeobGXOAUMOro cofepxaHusi, OpMbl, PEKBU3UTOB, BHELUHUX W BHYTPEHHUX
CBOWACTB U Ka4yecTB NPaBOBOrO akTa.

Bce aTu nocnepoBaTenbHO CMEHSOLWME APYr Apyra aTanbl NPeAcTaBnsoT co-
6o cBoeobpasHbIi KOHBENep MPUHATUS WMHOAWBUAYaNbHOrO aAMUHUCTPATUBHO-
npaBoBOro akta B rocygapctBe. COOTBETCTBEHHO, B LEMOM MPUHATUE WHAMBU-
AyanbHOro aAMWHUCTPATMBHO-NPaABOBOrO akTa Mo KaXAOMY KOHKPETHOMY Aeny
npeacTaBnsieT coboii agMUHUCTPaTUBHBIA NPOLECC, XapakTepuayoLwmniicsa cBoel
NMOBTOPSIEMOCTbIO, LIMKITUYHOCTBIO U CTaAUNHOCTBIO.

Mpoueccy HenocpeACTBEHHOTO MPUHATUSI MPaBOBbLIX AKTOB MPEALIECTBYIOT
Apyrue cooTBeTCTBYtOLME obecneuntenbHble npoueccbl. C 0AHON CTOPOHbI, 3TO
npuaaHne KOHKPEeTHbIM CyGbekTam WCMONHUTENBbHOW BacTu COOTBETCTBYHOLLEN
BMACTHOW KOMNETEHLMW Ha MPUHSATUE MPaBOBbLIX aKTOB W OMpeferieHne ux Bu-
00B. A C ipyroii CTOPOHbI, 3TO HOPMaTUBHas perfameHTauus nopsiaka NpuHATHS
cybbekTamy UCMOMHUTENBHON BNacTW BXOASLIMX B UX KOMMNETEHLUMIO MPaBOBbIX
aKToB.

KomnieTeHynsi cyObekTa WCMOSHUTENbHOW BAacTu Ha MPUHSATAE aAMWHU-
CTpaTVMBHOrO MPaBOBOro akTa O3Havaer:
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1) HaxoxaeHue paspellaemoro Bornpoca B npegenax npegmeTa BRNacTHOro Beae-
HUA cyObekTa UCMONHUTENBHOW BNacTu;

2) Hanuuue y cybbekTa MCNOMHUTENbHOWM BNAcTy BNAcTHbIX NOMIHOMOYMIA Ha pas-
peLleHne BXoAsLLEero B NpeaMeT ero BeeHUsi Bonpoca.

KomneTeHUusi cybbeKTOB UCMNOMHUTENBHON BNACTU HA MPUHATUE TEX UMK UHbBIX
aAMUHUCTPATUBHO-NPABOBbLIX aKTOB WHAWBUAYANbHOrO NPUMEHEHWUS yCTaHaBMNU-
BaeTCA B CTATYyTHbIX U TEMATUYECKUX 3aKOHAX U WMHbIX HOPMaTUBHbLIX NPaBOBbIX
akTax.

HopmatuBHasi  pernameHTaums  ropsigka — MpuHATUS  agMUHUCTPaTUBHO-
NpaBoOBbIX aKTOB, B CBOK ovyepenb, Npu3BaHa:

1) onpefnenuTb o6si3aTenbHble TPeboBaHMS K NPUHUMAEMbIM aAMUHUCTPATUBHO-
npaBoBbIM akTam (copepxaTtefibHble, hopmManbHo-topuanYeckmne, PUANKO-
TEXHWYECKUE), COOTBETCTBME KOTOPbIM AOJIKHO AOCTUrATLCA B XO4€ NPUHATUS
NpaBoOBOro aKkTa;

2) ycTaHOBWUTb obs3aTenbHble dTansl M cTaguy npuaaHus MNpaBoOBbIM akTam
HEOBX0AMMbIX AN ero BCTYNMEHUs B OPUANYECKYIO CUMY NPaBOBbIX CBOWCTB
1 Ka4yecTB, cobniogeHne KOTOpbIX AOIMKHO obecneynBaTth BbINONHEHUE 06s-
3aTenbHbIX TpeboBaHMIA K MPaBOBLIM akTam U OQHOBPEMEHHYIO peanunsauuto
npaB rpaxaaH M opraHusauuii npu NPUHATUM B OTHOLUEHUU HUX MPaBOBbIX
aKToB.

B KasaxctaHe, B cooTBeTcTBMM C N. 4 CT. 4 3akoHa 06 agMUHMUCTPATUBHBIX MPO-
Leaypax, npoueaypbl NPUHSATAS NPaBOBLIX akTOB WHAMBUAYANbHONO NPUMEHEHUS,
opraHusaymst nx opopMIeHusi, UCNONHEHUS U KOHTPOMS 3a UCNONHEHWEM onpefe-
NATCA Ha3BaHHbIM 3aKOHOM U UHLIMWU HOPMATUBHLIMW MPABOBLIMW aKTaMu.

Kaxpablii cy6bekT MCNOMHUTENBHOW BNacTu nepej MHULMMPOBaHMEM Mpouecca
NPUHATUS MHAMBUAYANBHOrO aAMUHUCTPATUBHO-MPABOBOr0 akTa no KOHKPETHOMY
neny nomkeH B 06A3aTenbHOM Nopsiake yAOCTOBEPUTHCA B CBOEW KOMMETEHLMM
Ha NPUHATWE NPaBOBOro akTa No aToMy Aeny.

Opyrumu cnoBamu, kaxablii CyGBbEKT UCNOMHUTENBHON BnacTu nepen NpuHs-
TUEM KOHKPETHOro BOMpPOCa WU KOHKPETHOrO Aena K CBOEMY MPOU3BOACTBY Onpe-
OensieT ero NoABeAOMCTBEHHOCTb U CBOM MOJTHOMOYMS MO Er0 paspeLleHuto.

Ecnu npuHATME akTa BXOAUT B KOMNETEHLMIO CYObEKTa UCMONMHUTENbHON Bra-
CTV B COOTBETCTBUM C €r0 CTATYTHBIMU U TEMATUYECKUMU HOPMaTUBHLIMU MPaBo-
BbIMU akTaMu, TO Cy6bEKT UCMONHUTENBHON BNacTU NPUHUMAET KOHKPETHOe Aeno
K CBOEMY MPOU3BOACTBY, pa3peLUlaeT ero no CylwecTsy U UHULUUPYET NPUHSATHE MO
HeMy WHOWBMAYanbHOrO agMUHUCTPATUMBHO-NPABOBOrO akTa.

Ecnu xe Takoe Oeno He OTHOCUTCSI K ero KOMMeTeHUuu, To OH BO3BpaLla-
eT 3To Aeno cybbekTy obpalleHnss ¢ NUCbMEHHbIM MOTUBUPOBAHHBLIM OTKa30M
B €ro paspelleHun unu nepepaeTt 3TO AeN0 NO NOABEAOMCTBEHHOCTM KOMe-
TEHTHOMY FOCyAapCTBEHHOMY OpraHy ¢ yBefoMieHuem o6 3ToM cyGbekTa 06-
paweHus.

161



asa 6

HapyweHne komneTeHumMn cybbekTa UCMOMHUTENBHON BNACTU NPpU NPUHATUK
UM WHAWBMAYaNbHOTO aAMWHUCTPATMBHO-NPABOBOrO akTa SIBMSIETCH CYyLeCTBEH-
HbIM HEYCTpaHUMbIM AePeKTOM B NPUHATUM NPABOBOro akTa U BMneyeT ero Heaew-
CTBUTENBHOCTb. PelleHne, NpUHATOE HEKOMNETEHTHBIM MULIOM, HE UMEET HopUam-
YeCKOWN CuNbl MHAMBUAYaNbHOrO aAMUHUCTPaATUBHO-NPaBOBOrO akTa.

Mpouecc NpUHATUA MHAUBMAYANbHOMO aAMUHUCTPATUMBHO-NPABOBOrO akTa no
noABeAOMCTBEHHOMY CyOBHEKTY UCMONMHUTENbHOW BNacTu Aeny HaunHaeTcs ¢ ata-
na ero MHULMNPOBaHWS.

UHnynmpoBaHne NPUHATUA WHAMBUAYaNbHOrO agMUHWUCTPaTUMBHO-NPaBOBOrO
aKkTa npeacrasnseT cobow atan ropuandeckoro nobyxaeHns cybbekta UCNonHM-
TeNbHOW BNAacTy K NPUHATUIO NPaBOBOrO akTa no NoABeAOMCTBEHHOMY eMy Aeny.

dopmanbHO-PUANYECKMMU NOBOAAMU MHULMMPOBAHUS Mpouecca NPUHATUS

NpaBOBOro akTa sIBNATCA topuandeckne daktbl (CobbiTuA, AencTBus unn 6es-

[eicTBre), C NOSIBNEHWEM U CYLLECTBOBAHNEM KOTOPbIX 3aKOHOAATENbCTBOM CBS-

3bIBAETCS HEOOXOANMOCTb MPUHATUSA N COBEPLUEHUS CyOLEKTOM UCMOMHUTENb-

HOIM BNacTW ynpaBneHYecKoro peLlueHns unn AencTeus.

MoBoaaMu MHULMUPOBAHWSA NPUHATUS aOMUHUCTPATUBHO-NPABOBOrO akTa Mo-
ryT CNYXWTb CreayioLime akTbl U AeNCTBUS KOHKPETHbIX Nl
1. [Mopy4eHunsi (Npukasbl, NOCTAHOBMIEHWS, YKa3aHWA W PaCnoOpPsXeHWUs) Bbllle-

cTosiLlero cybbekta MCMONMHUTENbHOM BNactM O HeobXoAMMOCTU MNPUHATUS

NOAYMHEHHBIM CYOBLEKTOM WCMOMHUTENBHONM BNACTU BXOAALLEro B €ro Komne-

TEHUMI0 NPaBOBOro akta Mo TEM WNW WHBIM KOHKPETHbIM Aenam. Hanpumep,

BbILLECTOALLUMIA aAMUHUCTPATUBHbLIN OpraH MOXET AaTb HMXKECTOosLLeMy opraHy

obsi3aTenbHOe ANs UCMOMHEHNUS NOpyYeHue (NpuKas) O HasHa4yeHUn NpoBep-

KM Y KOHKPEeTHbIX nuu. [ANnsS HWKecTosALWero agMMHUCTPaTUBHOIO opraHa 3To

nopydyeHue (npukas) byner ABNSTbCA NMOBOAOM ANS NPUHATUS COBCTBEHHOrO

NpaBoOBOro akTa Mo Aeny - NpeanucaHnusa o NPOBEAEHUN NPOBEPKU.

2. BcerynuBlume B 3aKOHHYHO cuny CyAebHble aKkTbl, a TakKe 3aKOHHble pac-
rnopskeHusi, TpeboBaHusl, MOPYYEHUsl, BbI3OBbI U Apyrne obpalyeHusi cy[oB
unm cynevi K cybbekTy UCMOMHUTENBHOM BAacTM MO KOHKPETHLIM BOMpocam,
BXOASALMM B KOMMETEHLUMIO CYyOBLEKTOB UCNONHUTENbLHOW Bnactu. Hanpumep,
Cya MOXEeT BbIHECTW B OTHOLUEHWM CyObekTa UCMONMHUTENBHOW BNACTU KOH-
KpeTHbIN cyaebHbIii akT (pelueHne, NocTaHOBMNeHWe, onpeaeneHne, YacTHoe
onpeaenexne, npukas) o HEOHXOAUMOCTU NPUHATUS UM COBEPLUEHNS UM KOH-
KPETHbIX ynpaBrieHYeCckMX akToB UMW OENCTBUIA B paMKax ero KoOMneTeHuuu.
Takne cynebHble akTbl 06f3aTenbHbl NSt UCMNONMHEHUSI Cy6HEKTOM UCMOMHW-
TENbHON BNAcTW W ABNSIOTCA OCHOBaHWEM ANS MHULMUMPOBAHUS UM MPUHATUS
CBOEro co6CTBEHHOr0 aAMUHUCTPATUBHOIO MPaBOBOrO akTa.

3. [lpasoBbie aKTbl MPOKypaTypbl W 3asBIIeHVs] APYrux rocyaapcTBeHHbIX Op-
raHoB, obpalleHHble K Cy6BEeKTY MCNONMHUTENbHOW BNacTu NO KOHKPETHLIM BO-
npocam, BXOAALMM B KOMNETEHLMIO CyObEKTOB UCNONHUTENBHON BNACTU.
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ObpaLyeHusi rpaxaaH n opraHn3aymii K CybbekTy UCNONMHUTENbHOW BnacTy no
BOMNpocam, BXOAALUM B KOMNETEHLMIO CyObEKTOB UCMONHUTENBLHOW BRACTU.
CamoCTOATENBHO MPUHATBLIA CYOLEKTOM WCMOMHUTENBHOW BRAacTu riaH ero
COOCTBEHHbIX MEepOnpusITU, WCMOMHEHNE KOTOPOro noApasymeBaeT MpuHS-
TWE NPaBOBbIX aKTOB MO BXOASALMM B KOMNETEHLMIO CyGbeKTa UCMOMHUTENBHON
BRnacTv Bonpocam. Hanpumep, agMUHUCTpPaTUBHbIE OpraHbl MOryT YTBEPXAATh B
CBOEV [1eATeNbHOCTU BHYTPEHHUIA NMaH NPOBEPOK XO3SIWACTBYIOLMX CYOBLEKTOB,
Ha OCHOBaHWM KOTOPOro BrocneacTsun OyayT N3faBaTbCa UHAMBUAYANbHbIE aj-
MWHUCTPATMBHbIE MPaBOBbIe aKkTbl B hOpMe NPUKa30B, NOCTAHOBMEHWIA U Npea-
nUcaHuiA 0 Ha3Ha4YeHUN U NPOBEAEHUN KOHKPETHBIX MPOBEPOK Y KOHKPETHbBIX MULY.
[lybnnyHble BbICTYNNEHUS rpaxaaH v opraHu3aymi (B Tom uyucne coobuieHus
B CPeACcTBax MaccoBOW MHMOPMaLMM) NO KOHKPETHbIM Aenam U Bonpocam,
BXOAAWMM B cdepy KOMNeTEeHLMN cybbekTa NCNOMHUTENBbHOM BnacTu. Hanpu-
Mep, rpaxgaHuH MoXeT, He obpaljasicb K KOHKPETHOMY CYyOBbEeKTy MCMOMHM-
TenbHOW BMNacTu, BbICTYNUTb C NyBNMYHbBIM BbICTYNNEHWEM Ha cobpaHuu, unu
[EMOHCTpaLun, Unu B CpeAcTBax MaccoBON MHPOPMALUN C U3NOXEHUEM UM
MHOPMaLUM O COBEPLUEHHOM UM MM NPOTWUB HEr0 aAMWHUCTPATUBHOM npa-
BOHapyLieHun. [loBeaeHHas 4o cBefeHusi cybbekTa UCMOMHMTENbHOW BnacTu
MHdopmauus B dbopMe BbICTynneHus ByaeTt SBNaTbCA A4OCTAaTOYHBIM OCHOBA-
HUEM AN UHULUMPOBAHUS NMPUHATUAS NO U3NOXEHHbIM dakTaMm COOTBETCTBYIO-
Liero NpaBoBOro akTa.

CoBeplLLeHne KOHKPETHbIMU nuyamu AevicTBuii (nx besaevicteue) wnu ObHa-
PYXeHne pe3ynbTaTtoB coBeplueHus pfevictBuii (besgesicTeusi) HeycTaHoB-
JIEHHbIX /1ML MO Aenam, BXoAswum B cdepy KomneTeHuun cybbekta mcnon-
HUTENbHOW Bnactu. Hanpumep, MHCNEKTOpP OOPOXHOW MOMMUMM B KadecTBe
YNOMTHOMOYEHHOIO [AOMKHOCTHOro nuua cybbekta WMCNOMHUTENBHOW BRacTh
obHapyxun B AeNCTBUSIX BOAUTENS UNW nelwexoda HapylleHwe npasun [o-
POXHOro ABWXEHWs, Brnekyllee 3a coboil npuBnevyeHwe K agMUHUCTPaTUBHOM
OTBETCTBEHHOCTW, U BO3OYyAUN B OTHOLLEHUM NpaBoHapylumTens aeno ob aa-
MUHUCTPATUBHOM MpPaBOHapPYyLUIEHUN MyTEM COCTaBMEeHWs afMUHWUCTPaTUBHO-
NnpaBoOBOro akTa WHAWBWAYanbHOro MPUMEHEHUS - npoTokona o6 agMuHW-
CTPaTMBHOM MpaBOHapyLLUEHUN.

CamocTosiTefnlbHOe  BbISIB/IEHNE — CYOBLEKTOM  UCIMOSIHUTENbHOM  BRactm B
Xxofe npoBOAUMBIX UM MEPONPUATUY hakToB, CRyXalux OCHOBaHUSIMU Ans
NPUHSATUS MO HUM COOTBETCTBYKOLUMX WHAMBUAYaANbHbIX aAMUHUCTPaTUBHO-
npaBoBbIX akToB. Hanpumep, B xoAe NpoBedeHWs MPOBEPKU AeATenbHOCTU
XO35AWCTBYIOLWEro cyobekTa cyObeKkT UCMONHUTENbHOW BNacTu Unu ero ynon-
HOMOYEHHOE AO0MKHOCTHOE NMULO MOFYT BbISIBUTb B KOHKPETHbIX AEUCTBUSAX
nNpoBepsiemMoro nuua npu3HakM agMUHUCTPATMBHOTO MPaBOHAPYLUEHUS, 4TO
SIBNAETCA AOCTAaTOYHbIM OCHOBaHMEM AN COCTaBMneHus npotokona o6 agmu-
HUCTPATMBHOM MpaBoOHapyLleHun 1 Bo3byxXAeHUS COOTBETCTBYIOLEro Aena.
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PaccmoTpenne paspeliaemMoro gena (v Bornpoca) M Mo[rotoBka Mpoek-
T4 WHAMBMAYaNbHOTO aAMWHWUCTPATMBHO-NPABOBOrO akTa NpeAcTaBnsT coboi
cnepyloWwyWin aTan, B pamkax KOTOPOro CyGbekT WCMONMHWUTENbHOW BRacTu U ero
YNONTHOMOYEHHbIE [JOMMKHOCTHbIE NMULA OCYLLECTBASIOT:

1) ycraHoBnenne kpyra CyO6bEKTOB MO KOHKPETHOMY [Aeny, OfnpeaeneHve ux
cTaTyca, npae v 06s13aHHOCTE B KOHKPETHOM A€ene;

2) ycraHoBneHne N0 [Jeny npeaMmeTra  aAMUHUCTPATUBHOMO  paspeLueHus,
T.6. BOMPOCOB, HYXZAMOLWMXCH B CBOEM aAMWUHUCTPATUBHOM pa3peLLeHuu
nyTeM MNPUHSATAS COOTBETCTBYIOLLENO WHAMBWAYANbHOIO agMUHUCTPaTUBHO-
NpaBoOBOro aKTa;

3) ycraHoBneHne wu ghukcayns akTMYeckux OOCTOATENbCTB, OTHOCSALLMUXCS
K KOHKpPETHOMY Aeny W UMELWMX 3HaYeHue ANsi NPaBWUIbHOMO paspeLleHust
Aena n NpUHSATAS Mo HEMY 3aKOHHOTO U 060CHOBaHHOIO PELLUEHWS], U NOAroTOB-
Ka BBOAHOI 4acTu NMpaBOBOro akTa;

4) aHann3 KOHKpeTHOV cuTyaymm no aeny, Tpebytollen cBoero MHANBUAYyanbHOro
NpaBOBOro paspeLleHns yeUnusiMmu cyGbekTa UCMONHUTENBHOM BNacTu B npeae-
nax ero KOMneTeHUWn, U NOArOTOBKA ONMcaTenbHON YacTu NPaBOBOro akTa;

5) ycTaHoBrieHWe NpaBoBOVi OCHOBbI ANSI NPUHATUSI MPaBOBOro akTa MO KOHKPET-
HOMY Aeny u Ansi 060CHOBaHUA NpoeKkTa NPUHUMAEMON Mo HEMY pe3osioLum
(pelueHus);

6) obocHoBaHue npuHUMaemMoro pelueHus, popMynupoBaHue BbIBOZOB M Noa-
roToBka MOTUBMPOBOYHOI YacTW NPaBOBOrO aKTa;

7) chopmynupoBaHue MpoekTa peLueHWsT W TOAroTOBKA PEe3ONioTUBHOW 4YacTu
npaBoOBOro akTa.

CnepylolWwyM  3TanoM NPUHSATUS  WHOMBMAYANbHOMO  agMWMHUCTPATUBHO-
NpaBoOBOro akTa SBMSIETCS 97an OBOCYXAEHUS U COrnacoBaHusi NOATOTOBNEHHO-
r0 MpoeKTa pelueHusi ¥ COOTBETCTBYIOLIEro npaBoBoro akta. Ha ykasaHHOM
3Tane BHOCATCS KOPPEKTMBbLI BO BCEe YaCTV NPOEKTa NpaBOBOro akTa, YTOYHATCS
OTAENbHbIE €ro 3NEMEHThI, COrNacoBbIBAOTCA €r0 NOMOXEHUs U NPUHUMAEMOE Mo
CYLLECTBY BOMpPOCA peLleHne CO BCEMU KOMNETEHTHBbIMU BHYTPEHHUMU cnyx6amu
1 BHELLHVMW OpraHamu 1 OSHKHOCTHbIMU NMLaMu.

Mocne obcyxaeHus U cornacoBaHWsi NpoekTa NPaBOBOro akTa criefyeT aTan
OKOHYaTEeNIbHOr0 BHELLUHErO BbIPAKEHUST PeLueHnss U obopMIeHUsi npasoBoro
axta.

B pamkax nocrnefHero atana NpUHSITUsSI MPaBOBOrO akTa MPOUCXOAMT:

1) oKkoHuyaTenbHoe HOPMYyNUMPOBAHUE MPUHATOrO MO PAcCMOTPEHHOMY BOMPOCY
pelleHust N peaakTUpoBaHWe TeKCTa NPaBOBOrO akTa;

2) BHelUHee BbIpaXeHue NpaBoBOro akta B Heobxoaumoli no TpeboBaHMio 3ako-
HopjaTtenbcTBa opme;

3) nmoanucaHue NPaBOBOrO akTa eAMHONUYHLIM PYKOBOAUTENEM rOCYAapPCTBEHHO-
ro opraHa, nMbo uneHamMu KomnnervanbHOro opraHa ynpasreHusi, nubo ynon-
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HOMOYEHHbIM JOMKHOCTHBLIM MMLIOM W CKpernneHne ero COOTBETCTBYIOLEN ne-

YyaTblo B clyvyae HeobxoammocTy;

4) BEOOMCTBEHHbIN y4eT BHOBb MPUHATOrO NMPaBOBOro akta C MPUCBOEHWEM eMy
perucTpaLnoHHOro HomMepa u Aatbl ero NPUHATUS.

BHelwHee BblpaXeHne afMUHUCTPATUBHO-MPABOBOrO akTta NPOU3BOAUTCA
nmbo nyTem npuaaHua emy MUCbMeHHON hopMbl ouLManbHOro AOKYMeHTa co
BCEMMW pekBu3MTamu n atpubytamm TakoBoro, nMbo nocpeacTBOM obneveHus ero
B HOpMaTMBHO OOycroBreHHylo opMy 3Haka, ecta, curHana, nubo yepes ero
yCTHOE 03By4MBaHWe, Korga ANns NPUHATUS NPaBOBOro akta npegycMoTpeHa Bep-
6anbHas ycTHas dopma.

B oTAenbHbIX pernaMeHTUpOBaHHbIX 3aKOHOA4ATENnbCTBOM Cryvasx odopM-
NeHne npaBoOBOro akra MpPOUCXOAUT NyTeM 3anofHEeHWs YNOMHOMOYEHHbLIMU
AOSMKHOCTHLIMW NULAMW YTBEPXAEHHOW YMNOMHOMOYEHHbLIM TOCYAapCTBEHHbLIM
opraHom npodopmbl (TUNoBoN OPMbI) MHAMBUAYANbHOrO agMUHUCTPATUBHO-
npaBoOBOro akra.

[MocnegHuin atan odopmneHns NPaBoBOro akta CBMAETENbCTBYET O 3aBeplue-
HUM MPUHATUS WMHAMBMAYaANbHOrO aAMWHUCTPATMBHO-NPaABOBOrO akta B OKOHYa-
TenbHOM Buge.

Mocne npoxoxaeHWss nocnefHero atana MPUHATUS  MHAMBUAYaNbHbI
aAMWHUCTPATUBHO-NPABOBOM aKT CYATAETCH MPUHATLIM U BCTYNUBLUMM B OpUAK-
Yeckyto cuny.

OpHako Ans ganbHerLero ero NPUMEHeHNs NPUHATBIA akT 4omKeH b6biTh ele
onybnukoBaH, nepegaH, npeabsiBreH, BpyyYeH wnu uHbIM obpa3om goBeaeH A0
CBEAEHUS UCMOMHUTENEN U APYrux y4acTHUKOB KOHKPETHbIX MPaBOOTHOLLEHWN,
KOTOPbIM OH afpecoBaH.

B oTgenbHbIX cnyvasx NpUHATUE akTa U AOBeAEeHUe ero [0 CBeAEHWUst UCMOfl-
HUTENEN N 3anHTEPECOBaHHbIX UL, MOTyT COBNazaTb BO BPEMEHW.

Tak, Hanpumep, Npu OTAaYe YCTHOrO npukasa ero 03By4MBaHWe B OTCYTCTBUE
NOAYMHEHHbBIX UCMONHUTENEW, KOMY OH aapecoBaH, AenaeT 6€CCMbICNEeHHbIM ero
npuHaThe. Mo3aToMy YCTHbIA MpUKas NPUHUMAaETCs CYOBEKTOM MCMOMHUTENbHON
BNacT 1 oTAaeTcs NOAYMHEHHbIM OLHOBPEMEHHO.

B 6onblmHcTBE cnyvyaeB HecobnogeHue ykasaHHoro o6s3arensHoro Tpebosa-
HWUA AenaeT HEBO3MOXHbIM UCMOSTHEHWE NPUHSATOr0 aAMUHUCTPATUBHO-NPaBOBOro
aKkTa TeMW, KOMY OH agpecoBaH, U NMULIAET akT ero OCHOBHOMO Mpu3Haka - Aeu-
CTBUA MO Kpyry nuy. Takol akT SABNsieTca HeAeNCcTBYHLWMM A0 TeX Nop, Noka He
6yneT noBefAeH [0 CBEAEHNS 3aUHTEPECOBaHHbIX NUL, U UCMNOMHUTENEN.

K coxaneHuto, agMuHUcCTpaTuBHOE 3akoHodaTenbcTBo Pecnybnukn Ka-
3axCcTaH He pernameHTMpyeT NpaBoBble NOCNEACTBUA MPUHATOrO, HO He Ao-
Be[leHHOro A0 CBefAeHWMs aapecaToB WHAUBWMAYANbHOrO aAMUHUCTPaTUBHO-
npaBoBOro akta. B To e BpemMs B 3akoHOAaTENbCTBE APYrUX CTPaH, Hanpumep
FepMaHun,  [efiCTBEHHOCTb  aAMUHUCTPATUBHOrO akta C MOMeHTa [JoBe-



nasa 6

AeHns ero o agpecata siBnsieTcs 0b6s3aTeNbHbIM BOMNPOCOM PErynupoBaHus
obuero agMuHMcTpaTMBHoro npaea'®. [lpyrumu cnoBamu, He AOBeAEHHbI A0
CcBefeHNs agpecata UHAMBWUAYanbHbIA agMUHUCTPATUBHO-NPABOBOW akT npu-
3HaeTCs HeOeWCTBYIOLMM - HE MoANexXallum NMPUMEHEHUID K KOHKPETHbIM OT-
HOLLEHUSIM U He MOPOXAAKLWMUM NPefyCMOTPEHHbIE UM CYyBbEKTUBHbIE NpaBa
n obsisaHHOCTH.

HapyLieHve Tpe6oBaHuii kK NOPSAKY NPUHATUS MHAMBUAYaNbHBIX adMUHUCTPa-
TUBHO-NPaBOBbLIX aKTOB BrieYyeT 3a coGol NpaBoBble MOCMeACTBUS, MpeaycMo-
TPEHHbIE 3aKOHOAATENBCTBOM, BKIOYAs NMPU3HAHWE TaKUX aKTOB HeAelCcTBUTENb-
HbIMU.

Opuanyeckass cuna wu p[esicteue aAMUHWUCTPATMBHOIO aKTa

KOpuanyeckas cuna WHANBUAYASIbHOTO aAMUHNUCTPATUBHO-NPABOBOrO akta
€CTb BHYTPEeHHee CBOWCTBO MPUHATOrO akTa, XapakTepusylollee ero crnocob-
HOCTb CyLL|ECTBOBaTb B KayecTBe CaMOCTOSITESIbHOW, 3aBEpLUEHHOW B CBOEM
cosfaHun, nNpasoBon OPMbI YNpPaBneHUs U 3aHUMaTb OTBEEHHOe el MecTo B
nepapxuu Apyrux npasoBblX (POPM rocyaapcTBeHHoro ynpasnenus. HOpuandye-
CKasi cuna npaBOBOro akTa SIBMSETCA OAHUM U3 OCHOBHbLIX NMPU3HAKOB MPUHATOrO
npaBOBOro akTa.

lOpuaunyeckyto cuny uHaMBUAYanbHbLIA aAMUHUCTPATVBHO-NPABOBON akT 06-
peTaeT B TOT MOMEHT, KOrja NpoXoAuT BCe 3Tanbl CBOEW MOArOTOBKW, odopmre-
HUS 1 OKOHYAaTENbHOrO MPUHATUA B KavecTBe OdULManbLHOrO ynpaBneHY4eckoro
peluexus. [pyrumu criosamu, NpaBoBOI akT obpeTaeT puANYECcKyto cuny ¢ Mo-
MeHTa ero nNpuHATMS. B 3aBepluaolmii MOMEHT NPUHATMSE NPaBOBOrO akTa, Kak
npaBuno, CBSI3aHHbIA C ero noAnucaHneM CyGbeKTOM WCMOMHUTENbLHOW BRacTu,
NPONCXOAUT BMAcTHOE NpuAaHWe akTy IopPUOMNYECKONR CUMbl, €ro NpaBoOBOE OXWB-
nNeHne B Ka4ecTBe HOBOW NPaBOBON AeCTBUTENIbLHOCTY.

CoOTBETCTBEHHO, HEMPUHATLIA aKT He MMeeT IopUAMYECKON CUMbl U Hecno-
cobeH 3aHsATb CBOE MECTO B Mepapxuu MNpaBoOBbIX aKTOB. He 3aBeplueHHbIn B
CBOEM MPUHATUW MPaBOBOM aKT TAKKe He MOXET MMEHOBaTbCS MPaBOBbIM aKTOM,
MOCKOIbKY €Llie He MmpoLlen Bce aTanbl M CTaaun CBOEro co3faHust n obpeteHus
ropuanyeckon cunbl. Takor 4OKYMEHT UMeeT Cuy MpoeKkTa NpaBOBOro akTa, HyxX-
[aloLerocs B 3aBeplUEHUN CBOEro MPUHATUS YCURUAMU KOMMETEHTHLIX Ha 3TO
roCy4apCTBEHHbIX OPraHoB U UX AOMKHOCTHbLIX MNL.

Takum 06pa3oM, O HENPUHATLIX akTax, PaBHO KakK U O He 3aBepLUEHHbIX B CBO-
eM MPUHATUN aKTax, cneayeT roBOPUTb Kak O HE MMEIOLLUX I0PUONYECKOR CUIbI 1,
COOTBETCTBEHHO, €ellle He ABMNAILMXCA NPaBOBbIMU aKTaMu.

10 flenne V. Mpon3BoACTBO NO YronoBHLIM Aenam v Aenam 06 aaMUHUCTPATUBHbIX NPaBOHAPYLLEHMAX
B Mepmanuu // C6. «MpaBoBble acnekTbl COBEPLUEHCTBOBAHUS aAMWHUCTPATUBHOMO CyAONPOU3BOACTBA
(Teopusi  npakTuka)». - Anmatel, 2006. C. 80.

166



Dopmel YTIpaB/IEHYECKUX  AedCTBUIA

Te xe peLleHns, KOTOpble XOTSl U CYATAKTCS MPUHATLIMU, HO UMEKT MOPOKM
(BedekTbl) B CBOEM NPUHATAM, MOTYT GbITb NMPOBEPEHbI KOMMNETEHTHLIMU OpraHa-
MU UMK CYAOM Ha NpeaMeT UX IPUANYECKON COCTOATENIbHOCTU B KAYECTBE NpaBo-
BbIX aKTOB (06nagaHus UMW OPUANYECKON CWMbl) U, COOTBETCTBEHHO, AEWCTBU-
TeNbHOCTHU.

Ona y4yacTHUKOB KOHKPETHbIX afMWHUCTPATUBHbLIX MPaBOOTHOLIEHWI MpakTu-
Yyeckoe 3HayeHue ByaeT UMeTb, Npexae BCero, BONPOC O AeNCTBUTENBHOCTU Mpu-
HSITbIX MPaBOBbIX AKTOB, T.€. O BO3MOXHOCTU WX NMPUMEHEHUSI K CBOUM MPaBOOTHO-
weHusm. OgHako 1 B 3TOM criyyae Npu3HaHWe akTa He UMELWUM HpPUANYECKOi
CUIbl MO OCHOBAHWIO Ero HEMPUHSTUS UKW CYLLECTBOBaHUS B HEM HeyCTpaHUMbIX
UNN CyLECTBEHHbIX AEEKTOB €r0 MPUHSATUS MOXET CTaTb OAHWM U3 OCHOBaHWiA
NPpU3HaHWUA ero Takke HeAehCTBUTENbHbIM.

OdpopmuBLLEECA B KayecTBE MPaBOBOro akTa M CyL|ecTByloLlee B MPaBOBON
[EeNCTBUTENBHOCTU YMNpaBlieHYeckoe pellueHne xoTs u obnapaeTt opuanyeckom
CUINOI, TEM He MeHee MOXET elle He PacrnpoCcTpaHaTb CBOe AeWCTBUE Ha perynu-
pyemble OTHOLLUEHMS.

Bcem M3BECTHbI CUTyauuu, Korga Hagnexaiwmm obpasoM npuHsTble U hakTu-
Yecku CyLLeCTBYHOLUME MPaBOBbIE akTbl €lle He BBeAeHbl B AeiCTBME A0 HAcTy-
NneHusi onpeaeneHHon aaTbl UK A0 UCTEYEHUsI OnpeerieHHOro BpeMeHU ¢ Mo-
MEHTa UX NPUHATKS. [pn 3TOM Takue akTbl yXXe 3aHUMMaloT CBOE MeCcTO B CUCTEME
1 B Mepapxvu NpaBoBbiX (hOPM yrpaBlieHuUsi, KUBYT CaMOCTOSITENbHON NPaBOBOWA
KM3HbIO, MOryT OCrnapuBaTbCsl, MoABepraThbCs NPOBEpPKe Ha 3aKOHHOCTb, Ha CO-
OTHOLUEHWE C APYIMMU CYLLECTBYIOLMMW NPaBOBbLIMU akTamu, B HUX MOFYT BHO-
CUTbCS M3MEHEHUSI U OHW MOFYT OTMEHSITbCSs, Aaxe Oyayyuu He BBEAEHHbIMU B
nenctene. BCTyNMBLUMIA B 3aKOHHYIO (FOPUAUYECKYIO) CUMY, HO elle He BBEAEHHbIN
B AelicTBME NPaBOBOi akT MOXeT 06s3biBaTb NOAYUMHEHHBIX CYyOEKTOB WUCMOMHU-
TENnbHOW BNacTu JO BBeeHWs B eiiCTBME HOBOrO NPaBOBOro akta NpMBECTU CBOU
aKTbl B COOTBETCTBUE C HUM.

Takum obpasom, ropuauyeckas cuna npaBoBOro akTa U ero AeicTBME He TOX-
[EeCTBEHHbIE MOHATUS.

lMpaBoBoW akT, o6nagatnLwmin OpMaNYECKON CUMOK, MOXET He OeCTBOBaTb.

Tak, Harmpumep, B CaMOM MPUHSTOM W BCTYNUBLUEM B LOPUAMYECKYIO CUITY
NpaBoOBOM akTe MOXET ObITb yka3aHO Ha Gonee Mo3gHWE CPOKWM BBELAEHUS ero B
nencrteme.

Kpome TOro, npu npuHSTAM 1M BBEAEHWM B OEUCTBME HOBOrO NPaBOBOrO akTa
6e3 OTMeHbl ApYroro, pPerynupymloLwero CXoXue OTHOLIEHUS, MOMOXEHUS CTaporo
NpaBOBOro akTa B 4YacTu, NPOTMBOPEYaLLEell NONOXEHUSIM HOBOrO NPaBOBOro akTa,
nepecTalT AeNCcTBOBaTb U NPUMEHSITbCSI K HOBBIM NMPaBOOTHOLLEHUsM. [pyu 3ToM
cam cTapblii NPaBOBOIA akT elle He yTpaunBaeT CBOEe IopUANMYECKON CUllbl 4O ero
ouLymanbHOM OTMEHbI UM NPUBEAEHNS €r0 B COOTBETCTBME C BHOBb MPUHATLIM
npaBoOBbLIM aKTOM.

167



Mnasa 6

AOMWHUCTPATUBHO-NPABOBOI aKT, AENCTBUE KOTOPOro BPEMEHHO NPUOCTaHOB-
NEeHOo No pasnMYyHoro poga NpaBoBbIM OCHOBaHUAM (0bXanoBaHue, onpoTecToBa-
HWE 1 T.N.), TAKKE He YTpauMBaeT CBOEN HOPUANYECKON CUnbl.

B cBoto oyepenb, yTpaTvBLUME IOPUANYECKYIO CUIY NMPABOBbLIE aKTbl MOTYT eLle
[encTBoBaTb U NPUMEHATLCH K OTHOLUEHWUSM, BO3HWUKLIMM A0 yTpaTbl UMW tOpU-
anyeckoli cunbl. OTOT 3PeKT NPOAOIIKEHUS [eCTBMSA NPaBOBOro akTa nocne
odmumanbHoOW yTpaTthl UM IOPUANYECKON CUIbl B HAYYHOW NUTepaType HasbiBatoT
«riepexviBaHMeM» npasoBoro akra'l.

[evicTBue aaMUHUCTPaTUBHO-NPABOBOrO akTa XapakTepusyeT BHELUHee npo-
SIBNEHWE pUONYECKON CUMbl 3TOTO aKTa, BO3MOXHOCTb €ro NMPUMEHEHUS K OTHO-
LLEHWAM, ero cnocobHOCTb HENOCPEACTBEHHO NOPOXAaTh NPaBOBbIE NOCNEACTBUSA,
cosaaBaTh npaBa M 06A3aHHOCTU Y KOHKPETHbIX Y4aCTHUKOB OTHOLLEHW. He BCTy-
NUBLUWIA B CUIY aAMUHUCTPATUBHO-NPABOBOMN aKT HECMOCOBEH AelCTBOBAaTL BOBHE.
BcTynneHve agMMHUCTPaTUMBHO-NPaBOBOrO akTa B OPUOMYECKYI CUNY SBRSETCH
HenpeMeHHbIM YCNOBMEM €ro NocneayoLlero BBeAeHUs B AeNCTBUE.

Opuanyeckass cuna MPUHATOrO  MHAMBWUAYANbHOrO  aAMWHUCTPATUBHO-
NpaBoOBOro akTa Kak ero BHYTPEHHee CBOWCTBO MPOSABSETCA W BblpaxaeTcs
BOBHE B €ro JevicTeuu, T.e. B NPABOBOM PEXUME MPaKTUHECKOro MPUMEHEHUS
aAMWUHUCTPATUBHO-NPABOBOrO akTa, B CO3[aHUMN KOHKPETHbIX aAMWHUCTPaTUBHO-
NPaBOBbIX OTHOLUEHWI U B NMOPOXAEHWU NpaB U 06s13aHHOCTEN AN yYaCTHUKOB
KOHKPETHbIX aAMUHUCTPATUBHBIX MPaBOOTHOLLEHWUIA.

OTaenbHble BONPOCHI AENCTBUA NPaBOBbIX akTOB WMHAMBUAYaNbHOrO npumMe-
HEHVS NONYYUnM CBOE 3aKOHOoAATenbHOe yperynupoBaHue B 3akoHe 06 agMUHW-
cTpaTuBHbIX npoueaypax. OgHako B COOTBETCTBYIOLMX CTATbAX yKa3aHHOro 3a-
KOHa peyb MOET TOMbKO O BCTYMNEHWM MPaBOBOrO akta B CUIlY, U 3TOT MOMEHT
CBA3bIBAETCH C €ro NPUHATMEM, eCnn MHOW, Bonee NO3AHWUIA, CPOK He onpeaerneH
B CaMOM akKTe.

Tak, cornacHo ct. 8 3akoHa 06 agMVMHUCTpPaTMBHLIX Npoueaypax, NpaBoOBOW
aKT (MHAMBUAYaNbHOro NPUMEHEHWS) rOCYAapCTBEHHOrO opraHa BCTynaeT B cuny
C MOMEHTa NPUHATUSA, eCNK TONLKO B HEM He onpeaeneH 6onee No3gHUA CPoK.

BmecTe ¢ Tem BONpOC O COOTHOLLIEHUN MOHATUIA «ropyanYeckasl cuna npaBoBo-
ro akTa» W «gesicteme npaBoBOro akTa» UMEeT He TONbKO TeopeTUyeckoe, HO U
BaXXHOE MpaKkTU4yeckoe 3HayeHune. XOoTs AaHHbIi BONPOC U HE MMEET MPSIMOro OT-
HOLUEHWNA K aAMUHUCTPaTUBHO-NPAaBOBLIM akTaM, OH SBUNCSA B CBOe Bpems npefa-
METOM CneLumanbHOro KOHCTUTYLMOHHOTrO pasbupaTenscTBa No HaxoAMBLUMMCS B
npoussoacTee KoHctutyumoHHoro Coseta Pecnybnukm KaszaxctaH genam.

Tak, B cBoeM noctaHoBneHun ot 29 oktabpsa 1999 r. Ne20/2 «O npeacraene-
HuM npeacenatens CapblapkMHCKOro paioHHOro cyfa ropofa AcTaHbl O Npu3Ha-

11 Teopus rocygapctsa v npaea: kypc nekuwii / noa pea. H.M.Martysosa n A.B.Manbko. 2-e u3g., nepe-
pab. u gon. - M.: KOpucTtb, 2000. C. 392.
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HUN HEKOHCTUTYLMOHHOW CT. 36 3akoHa Pecnybnuku KasaxctaH «O HOpMaTUBHBIX
npaBoBbIX aktax», KoHcTuTyuuoHHbI CoBeT Pecnybnuku KasaxcTaH npumeHu-
TENbHO K CUTyauun NPUHATUS 3aKOHOB, BCTYMIIEHUSI UX B CUIy U BBELAEHUS WX B
AencTBue ykasan:

«B n. 2 n 8 cr. 62 KoHCTUTYLMM pecnybnvku ncnonb3oBaHbl TEPMUHBLI «BCTY-
nawT B cuny» N «BBeAEHWe B AeVicTBME», KOTOPble HECyT pasfnnyHble CMbICMO-
Bble Harpy3ku n o6o3Ha4atoT HepaBHO3HAYHblE NOHATUS.

3aKOHONPOEKT, PAaCCMOTPEHHbIV U 0f06pPEHHbIN Maxunucom, a 3atem npuHs-
Tbin CeHaTom lMapnameHTa Pecnybnvku B nopsigke, ycTaHoBfieHHOM n. 4 cT. 61
KOoHCTUTYLUMKM, cTaHOBUTCA 3akOHOM. OfHaKo 3TO He O3HayaeT, YTo emy npuaaH
NOMHBIA CTaTyCc 3aKkoHa, MOCKOMbKY obpeTeHue WM COOTBETCTBYIOLEH ropuanye-
CKOV cusibl BO3MOXHO NULLb NOCne NoANMCaHWsA 3akoHa rnasol rocygapcrea, O
yem rooputcs B n. 2 cT. 62 KoHcTuTyuum.

Mopnucanne 3akoHa [Mpe3npeHTom Pecnybnuku cBuaeTenbCTBYeT O TOM,
4YTO OH rpuobpesn 3aBepLUEHHYIO pUANYECKyt0 OpMy, 3aHSIT CBOe MeCTO B
nepapxun HOPMAaTUBHbBIX [PaBOBLIX aKTOB U BIWIICS B MPaBOBYlD CUCTEMY roO-
cyaapctea. Cam cakt obpeTeHns 3aKOHOM HOPUAMYECKOW CUMbl elle He O3Ha-
YaeT Hayano perynupoBaHus OOLECTBEHHbIX OTHOLUEHWUIA U NO3TOMY HE MOXeT
nosneYyb OXunaaembiX NPaBoBbIX NOCNEACTBUA, TO €CTb 3TO HeAeWCTBYIOLNIA 3a-
KOH. Ha yka3aHHOM 3Tane elye paHO roBopuTb 06 OKOHYaHUK 3aKoHOAAaTENbHOrO
npouecca.

KoHcTuTyumoHHass npoueaypa npepycmatpuBaeT obssatenbHoe o6Ha-
popoBaHue 3akoHoB. JTo cneayeT u3 n/n 2) cT. 44 KoHCTMTyuum, ycTaHaBnu-
BaloLEero KOHCTUTYLIMOHHYIO 06513aHHOCTb rnaBbl rocygapcTsa obHapopoBaTb
NOANUCAaHHbIA UM 3aKOH. YKa3aHHas cTaaus sBNseTCA 3aBeplualolleli B 3aKo-
HOTBOpPYECKOM MpoLiecce, MOcne Yero MOXHO rOBOPUTb O BO3MOXHOCTW pea-
nu3auun 3akoHa, To ecTb 0 PakTUYEeCKOM BBEAEHMUU B AeiiCTBUE HOPUANYECKOI
CWMbl 3aKOHa.

3akoH MOXeT ObITb NpUMeEHEH (BBeAEH B AeWCTBME) TONbKO NMULLb nocne o6-
HapoJoBaHus B Buae onybnukoBaHMsA. JTO O3HavaeT, YTO 3aKOH HayuHaeT pe-
rynuposaTb NpaBOBble OTHOLUEHWS W NOPOXAAaTb ONpeAeNieHHble topuanyeckme
nocrneAcTBMUS TONbKO NOCne ero BBeAeHWs B AENCTBUEY.

B cBoem apyrom HopmatmeHom NoctaHoBneHumn oT 18 anpens 2007 r. Ne4 «O6
odmymnanbHom TonkoBaHum N. 2 ct. 12, n. 2mn 8 cr. 62, n. 1 c1. 76, n/n 3) n 5) n. 3
cT. 77 KoHctutyummn Pecny6nukm KasaxctaH» KoHcTuTyumoHHbii CoseT Pecny-
6nvkm KasaxctaH yctaHoBumn:

«B 3akoHe «O BHECEHWM U3MEHEHWI U JOMOMHEHWIA B HEKOTOPbLIE 3aKOHO-
patenbHble akTbl Pecny6nuku KasaxctaH no Bonpacam BBEAEHWS YronoBHO-
ro CyAonpou3BOACTBA C y4acTMEM MNPUCSKHbIX 3acefaTteneiny, noanucaHHoOM
MpesngeHtom Pecnybnukn KasaxctaH u, cnegoBaTenbHO, BCTYMUBLUEM B CUIY
16 AnBaps 2006 r., opuumnanbHo onybnrkoBaHHOM 26 sHBaps 2006 r., npegycmo-
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TpeHo ero BBeAeHue B AeicTeue ¢ 1 aHBaps 2007 r. ATo o3HayaeT, YTo 16 sHBaps
2006 r. 3aBeplUMnOCh topuandeckoe odopmMmIieHNe yka3aHHOro 3akoHa, npuob-
peTLIero ¢ 3Toro MOMEHTa HPUANYECKYIO CUITy U BO3MOXHOCTb BBEAEHUSI €70 B
peincteue. fata 1 aHBaps 2007 r. o3Ha4yaeT MOMEHT, 4O HACTYMIeHUs1 KOTOpPo-
ro [o/mkHbl 6binn ObiTb cO3AaHbl HEOOXoAUMbIE MAaTEPUATbHO-TEXHUYECKME,
OpraHu3auynoHHbIE U WHbIE YCIIOBUSI A7 Hadvana [eyicTBusi 3aKoHa, TO €ecCTb
ero npuMeHeHusi, 00a3aTenbHOro Ans Bcex cybbekToB npasa. OQHaKo K Takum
YCNOBUSIM HEMb3sl OTHOCUTb BbINOMHEHME MpoLeccyanbHbiX 4eACTBUIA U NPUHS-
TWe npoLeccyanbHbIX peLleHnid, HamnpaBneHHbIX Ha obecrneyeHne peanusayun
npaB y4acTHMKOB npouecca, npuobpetaembix MU NOCne BBEAEHWs 3aKoHa B
nevictBue (Hanpumep, nNpaBa Ha paccMOTPEHWe Aena Cy[oM C y4acTueMm npu-
CSDKHbIX 3aceaTternei), ecnu B 3aKOHe UMW akTe O BBEAEHWM ero B AeicTBue
He npegycMoTpeH ocobbll NOpsiAOK BBEAEHUS B AENCTBUE HOPM, pernameHTu-
pyloLWmX BbINOSIHEHWE 3TUX NpoueccyanbHbIX AEWCTBUIA (NPUHSATME npoLueccy-
anbHbIX peLleHnin)».

Takum obpasom, mexagy AaTol obpeTeHusi NMpaBOBbIM aKTOM OPUANYECKON
cunbl U gaToli BBEAEHUS| €ro B AEWCTBME MOXET OblTb YCTAHOBIIEH CPOK, HEOO-
XOOUMbIA ANS CO3AaHWs MaTepuaribHO-TEXHUYECKUX, OPraHU3aLMOHHbIX U UHbBIX
YCNOBUIA AN Havana AeiCcTBUS U NPaKTUYECKOro NPUMEHEHWS NPaBOBOro akTa.

HevictBue  uHAMBUAYATNBHBIX  8AMUHUCTPATUBHO-NPABOBLIX aKTOB  MOXET
HauMHaTLCA B MOMEHT UX MPUHSTUS U BCTYMNEHUS B IOPUONYECKYIO CUIY UNK B
MHOI yKa3aHHbIA B HAX CPOK NOCIE MPUHATUS W NPeKpaLLaeTcst UX UCMONTHEHUEM,
WN3MEHEHUEM WNWU OTMEHON.

WHavBuayanbHble agMUHUCTPaTUBHO-NPaBOBbIE akTbl AEWCTBYIOT B OTHOLLE-
HWUM KOHKPETHbIX Y4aCTHUKOB OTHOLUEHWUIA UMW ONPEeAENeHHOro Kpyra nu.

B npaktuke AencTBUS MHAMBMAYATbHBIX aAMWHUCTPATUBHO-MPABOBbLIX aKTOB
Hepeaku cuTyauuu, Korga rno OgHOMY UM TOMY Xe NpeaMeTy BeeHUs MPUHSATHI U
OHOBPEMEHHO AENCTBYIOT pasHble NpaBoBble akTbl. [Py 3TOM BO3MOXHbI TaKxe
cnyyau NpoTMBOpEYUs 3TUX akTOB ApYr Apyry. BosHukaiowme B Takux cnyyasix
KONNU3UN B AEWCTBUM afMMHUCTPATMBHO-NPaBOBbLIX akTOB Mexay coboli paspe-
LIAlOTCA B COOTBETCTBUM C KOMMM3MOHHBIMIM HOPMaMu npasa.

B KasaxcTaHe KOMMM3WOHHbIE HOPMbl NpaBa YCTaHOBMEHbl B cheluanbHOM
3akoHe 06 aAMUHUCTPATUBHBIX NpoLeaypax.

Tak, cornacHo n. 3 cT. 5 ykasaHHOro 3akoHa, npu MPOTUBOPEYMM MPaBOBbIX
aKTOB, NMPUHATBIX FOCYAAPCTBEHHBIMW OpraHamu pasnuyHbIX YPOBHEW, MPUMEHS-
eTCsi NPaBOBOW aKT BbILIECTOSILLEro rocyaapCTBeHHoro opraHa. Mpu npoTtuBope-
YU NPaBOBbIX AKTOB, MPUHATHIX FOCYAAPCTBEHHLIMU OpraHamu OAHOrO YPOBHS,
NpYMeHSIETCS! MPaBOBOM aKT TOTO OpraHa, B Ybl0 KOMMETEHLMIO BXOAUT NPUHATUE
[aHHoro pelleHus. Mo 3asaBnNEHNIO 3aMHTEPECOBAHHONO NLA PELLEHWE O NPUOPU-
TeTe OAHOro MPaBOBOro akTa Haj APYrMM NPUHMMAETCS BbILIECTOSLMM rocyaap-
CTBEHHbIM OPraHoM Wnu CyZoM.
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UcnonHeHne aAMUHUCTPaTUBHO-NPaBOBbIX akTos

UHANBYAYANLHOro npUMeHeHus1

LleHHOCTb 1 3dhEKTUBHOCTL aAMUHUCTPATUBHO-NPABOBOIO akTa WHAUBUAY-
anbHOro NPUMeHeHWs! 3aKNYaTCs B €ro UCMONHEHWU, T.€. B AOCTUXKEHUN YCUNu-
AMMW UCMNOMHUTENEN NYyTeM COBEPLUEHUS UMU UCTpebyeMbix OT HUX AEWCTBUIA (Mnn
6e3aeicTBNA) TOW LEenu 1 Tex pe3ynbTaToB U B pa3pelleHun Tex 3agad, KoTopble
CTaBUNUCb Nepe aAMUHUCTPATUBHO-NPaABOBbLIM akTOM MpU €ro NpPUHATUN.

B ogHux cnyyasx ANs WCMNOMNHEHWUS WHAUBWAYaNbHOTO aAMWHUCTPATUBHO-
npaBoBOro akTa TpebyeTcs nM3gaHue HOBbIX aAMWHUCTPATUBHO-NPaBOBbLIX AKTOB.
B apyrux cnydasx Ans ero UCNOMHeHUss HeobxoAMMO COBEpLUEHME KOHKPETHbIX
lopnanveckn 3Haunmblx gencTeuii (6esgencTemsa) NOAYNHEHHOTO rocyaapCTBEH-
HOro opraHa MM AOMKHOCTHOrO Nuua.

OpraHu3auusi UCNONHEHNS afMUHUCTPATUBHO-NPABOBOro akTa MHAUBUAYyanb-
HOro MPUMEHEHUS, PABHO Kak U KOHTPOSb 3@ €ro UCMOSTHEHWEM, PErfamMmeHTMpoBa-
Ha B 3akoHe 06 agMWHUCTPaTUBHBLIX Npoueaypax.

Tak, cornacHo cT. 6 3TOro 3akoHa, opraHu3aLusi UICNOMHEHWs! NPaBOBOro akTa
3aknoyvaeTcsi B BbIpaboTke U NPUHATUM YMONHOMOYEHHLIMU TOCYAapPCTBEHHLIMU
opraHamu (JOJIKHOCTHLIMU NMLL@MMW) OpraHW3aLVOHHbIX Mep MO CBOEBPEMEHHOMY
N 1cyepnbIBaloLWeMy UCMOMHEHWNIO NPUHSATOTO pPeLLUeHUs.

B cnyyae HeobxoauMmocTu Ansi o6ecrnevyeHus UCMOMHEeHUs MpaBOBOro akta
YNONHOMOYEHHBIN roCyAapCTBEHHbI OpraH (AOMKHOCTHOE nuuo) paspabaTbiBaeT
1 yTBEPXKAAET NNaH OpraHnU3aLnOHHbIX MEepOonpuaTUiA MO ero UCMOMHEHUI, KOTO-
pblii LOBOAUTCS [0 HENOCPeACTBEHHbIX UCMONHUTENEN.

Ecnu B npaBoBOM akTe He onpefenieHbl KOHKPETHbIE CPOKU €ro WCMOSHEHUs
N HernocpeacTBEHHbIE UCMONHUTENW, TO OHW YCTaHABNMBAKTCSA FOCYAaPCTBEHHbIM
OpraHoOM-UCMONHUTENEM UNN BbILWECTOSALMUM OPraHOM U He3ameanuTensHO J0BO-
OSITCS 0 CBEAEHUSI HEMOCPEACTBEHHBIX UCMOMHUTENEN.

B uensix CBOEBPEMEHHOIr0 W WUCYEPMbIBAKOLWErO WCMOMHEHUA MPUHATBLIX pe-
LEHWUI rocyAapCTBEHHbIA OpraH Unu AOMKHOCTHOE NULO AOMKHO OCYLECTBSATb
KOHTPOMb 3@ UX UCMOMHEHNEM.

KoHTponb npou3BoauTcs nyTem:
) uctpeboBaHunsi HeobxoaMmon UHdoOpMaLNK;
) 3acnywuBaHus 1 obCyXaeHNs OTYETOB M AOKNaAoB 06 MCNONHeHuw;
3) peBu3UK U UHbIX POPM AOKYMEHTANbHOW NPOBEPKY;
) NPOBEpPKM C BbIE3OM Ha MECTo;
) APYrMx He MpoTMBOpevallMX 3aKOHOA4ATeNbCTBY CMOCO6OB.
KoHTponb npousBoauTcsi MO CReaylowmnmM napameTpam:
1) COOTBETCTBUSA AEATENBHOCTU FrOCYAAPCTBEHHBIX OPraHOB U AOMMKHOCTHBIX N,
NOCTaBMNEHHbIM Nepea HUMKU 3agayam;
2) CBOEBPEMEHHOCTU U MOMHOTbI UCMNOMHEHUS;
3) cobniogeHus TpeboBaHMIn 3akoHOA4ATENBLCTBA NPU UCMOSNTHEHWN.
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[ocynapCTBeHHbIN OpraH M (UnK) AOMHKHOCTHOE NULIO, YNOJNIHOMOYEHHbIe Ha
OCYLLECTBMNEHNE KOHTPOSS 32 UCMOMHEHWEM BCTYNUBLLETO B CUMY NPaBOBOrO akTa,
paspabaTbiBaloT Npy HEOBXOAMMOCT MEPONPUATUA MO KOHTPOSIO.

Mpn 3TOM rocyAapCTBEHHBbI opraH U (MK) AOMMKHOCTHOE NULO aHanM3npyoT
nocTynaLLyo MHPOPMALMIO O Ero UCMONMHEHUW ANs onpefeneHus:

1) cTeneHn n kayecTBa UCMOSNHEHUSI NPaABOBOrO aKTa;
2) Hanuuusi OTKNOHEHWUI B UCMOSTHEHUW NPABOBOrO akTa, YCTAaHOBMNEHUS UX Npu-

UYMH M BO3MOXHbIX Mep Ans yCTPaHEeHUs1 OTKIIOHEHWI;

3) BO3MOXHOCTW CHSITUSI C KOHTPONS NGO NPOASIEHUs CPOKa UCMOSTHEHWS;
4) OTBETCTBEHHOCTU KOHKPETHbIX AOMKHOCTHBIX MUL, 328 HEUCNOMHEHWE NPaBOBO-
ro akTa.

BblpaboTaHHble No uToram aHanuaa uHdopmauun NPeanoXeHUs AoKNaabiBa-
10TCS PYKOBOACTBY FOCYAapCTBEHHOrO OpraHa, YrnoSIHOMOYEHHOrO OCYLLECTBNATb
KOHTPOMb 3@ WCMOMHEHWEM NPAaBOBOrO akTa, AN MPUHATUSA COOTBETCTBYIOLLENO
pewenns. O NPUHATOM peLLUEHUN UHADOPMUPYIOTCS UCTIONHUTENMN.

CHSITUE C KOHTPOMS M NpPOASIEHWE CPOKOB WCMOMHEHUS MeponpusTui, npe-
[YCMOTPEHHbIX NPaBOBLIM aKTOM, OCYLLECTBNSITCS YNOMHOMOYEHHbIM rocyaap-
CTBEHHbIM OpraHoM 1 (Unu) AOMKHOCTHLIM NULLOM.

KoHTponbHas cnyx6a BbILECTOSLEro rocy4apCTBEHHOTO opraHa nmbo
opraHa-ucnonHuTens 3abnaroBpeMeHHO, A0 UCTEYEHUS YCTAaHOBMEHHOro B npa-
BOBOM aKTe€ CpOKa MWCMOJSIHEHWUS, HanpaBnsieT UCMOMHUTEN COOTBETCTBYIOLLEE
NUCbMEHHOE HanoMWHaHue.

[MpoTNBO3aKOHHbBIN  8AMMHUCTPATUBHBII aKT UM €ro  ocrapuBaHne
Mo obLemy npaBuny npeanonaraeTcs, YTo U3faHHbIV CYObEKTOM UCTONHNUTENb-

HOW BNacTu aAMWHUCTPATUBHbLIN NPaBOBOM aKT MHAUBMAYAIbHOrO NPUMEHEHNUS:

1) NPUHAT YNONMHOMOYEHHBIM FOCYAAPCTBEHHBIM OPraHOM WM €ero AOMKHOCT-
HbIM NULOM B nMpefenax ux npeamerta BefleHWUsi U Ha HeobxoauMoM npodec-
CUOHaNbHOM YPOBHE (MPEe3yMynsi KOMIETEHTHOCTN U MPOGECCHOHaIM3Ma
cybbeKTa UCMONIHUTENIbHOW  Bractu)',

2) cooTBeTcTByeT TpebGoBaHUAM KOHCTUTYLMM, 3aKOHOB UM WMHbIX HOPMATUBHbIX
NPaBOBbIX aKTOB M HE HapyllaeT KOHCTUTYLIMOHHbIX Npas, cBoGoa u Apyrux
OXpaHsieMbIX 3aKOHOM MHTEPECOB rpaxaaH U opraHusauuin (npesymnuusi 3a-
KOHHOCTU paBoBOro akTa)-,

3) NPUHAT B pamkax NpeAyCMOTPEHHbIX ANl 3TOr0 3aKOHOM aAMWHUCTPATUBHBIX
npoueayp;

4) Hagnexawmm obpaszom odopMneH 1 cogepxut B cebe Bce HeobXxoanMmble pek-
BW3UTbl aAMUHUCTPATUBHO-NPABOBOIO akTa WHAMBUAYaNbHOrO NPUMEHEHUS.
Ecnv agMUHUCTPaTUBHO-NPABOBOM aKT MPUHAT C HapyleHuem TpeGoBaHWi,

npeObsBnsieMblX K €ro cybbekTam, cogepxaHuto, opme, MopsaKy MPUHSTUS,

BCTYIIEHNsI B HOPUANYECKYIO CUITY M BBEAEHWS B eVicTBue, TO 3TO FOBOPUT O
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HannM4mMu y Takoro akta COOTBETCTBYOLUMX AedeKTOB (MM nopokos). B uenom xe
caM aAMWUHUCTPaTUBHBIA NPaBOBON aKT, CoAepXalluil yKkasaHHble Bbllle Aedek-
Tbl, OyaeT cuntatbCs AeEeKTHbIM (M MOPOYHBIM).

B cnyyasix, npeayCMOTPeHHbIX 3aKOHOM, AedEKTHOCTb (MOPOYHOCTL) aaMu-
HUCTPATMBHOrO NMPaBOBOro akTa MHAMBMAYalbHOro NPMMEHeHUs BneyeT 3a cobon
ero  He3aKoOHHOCTb.

OpHako B 3aBUCMMOCTM OT Xapaktepa [AOMNYyLWEHHbIX MNpu  NPUHATUK
aAMUHUCTPATUBHO-NPaABOBOrO akTa HapyLleHW’ 3aKOHOM MOryT ycTaHaBnmBaTb-
CA pasfnuyHble OCHOBAaHWUA W NOPAAOK MPW3HAHUS AedEeKTHbIX NPaBOBbLIX aKTOB
He3aKOHHbIMW. B ykaszaHHOW CBA3WM He BCAKWIA AedeKTHbIA aAMUHUCTPaTUBHO-
NpaBoOBOW aKkT MHAUBUAYANbLHOrO NPUMEHeHUs ByaeT NpuM3HaBaTbCA HE3aKOHHbLIM.
[edekTbl NPaBOBOro akta MOryT HOCUTb YCTPaHUMbIA XxapakTep, BCNeacTBue Yero
NpaBOBOW aKT nocne ycTpaHeHUs Takux AedeKkToB MOoXeT obpecTu opuanyeckyto
CUNY U BO3MOXHOCTb €r0 NPUMEHEHUS K KOHKPETHLIM OTHOLLEHUSAM.

B Tex xe cnydvasix, Korga AedekTbl WHAMBMAYaNbHOrO aAMUHUCTPaTUBHO-
NpaBOBOro akTa HOCAT HEYCTPaHUMbIA XapakTep W BIIEeKyT 3a cobOoi topuanyeckyto
HECOCTOSTENbHOCTbL NPABOBOro akTa, cnefyeT BECTU peyb O HE3AaKOHHOCTH (MPOTUBO-
NpaBHOCTM) TaKOro NPaBOBOroO akTa U, Kak cneacTBue, O ero HeAenCTBUTENbHOCTH.

He3akoHHOCTb aAMUHUCTPATUBHO-NPABOBOro akta HeunsbexHo u 6e3ycnoBHO
BrneveT 3a CobOW ero HeaeicTBUTesIbHOCTb, T.. HEBO3MOXHOCTb MPUMEHEHUS
YyKa3aHHOro akta K KOHKPETHbIM OTHOLIEHWAM W ero HecnocobHOCTb mopoxaaTb
npeaycMOTPEHHbIE UM MpaBOBble MOCMNEACTBUS B BUAE KOHKPETHbIX CyObekTuB-
HbIX NpaB U OPUANYECKNX 0693aHHOCTEN ANA KOHKPETHBIX YYaCTHWKOB NpaBooT-
HOLLUEHWA.

HepencTBUTENBHOCTD aAMUHUCTPATUBHO-NPABOBOrO akTa crnegyeTt oTnMyath
OT HECOBEPLUEHHOCTM TaKoro akta. HecMoTpsa Ha TO YTO U HeAEeWCTBUTENbHbINA, U
HECOBEPLUEHHbI NPABOBON aKT He MOPOXAAlT ANSA YYACTHUKOB OTHOLUEHWUWA HU-
KaKux npaBoOBbIX NOCNEACTBUI, yKa3aHHbIe akTbl UMEKT pa3nuyHbIil NPaBOBOW pe-
XWUM 1, COOTBETCTBEHHO, Pa3fnnyHylo puanYeckyto cyabby cBoero ganbHenwero
CyLLecTBOBaHuS.

Ecnn HepencTBUTENbHLIM aAMUHUCTPATUBHO-NPABOBOW akT NPUHAT U Cylle-
CTBYeT Kak MpaBOBOe SBIEHWE, XOTS W MPOTMBOMNPAaBHOE, TO HECOBEPLUEHHBLIN
NpaBOBON aKT Kak TakOBOWM ellle He MPUHAT U He cyllecTByeT kak dopma ynpas-
neHus. HecoBepLUEHHbI aAMUHUCTPATUBHO-NPABOBOW aKT ele MOXeT ObITb Npu-
HST U BBEAEH B AelCTBME yCUNUAMM mn3gatowwero ero cybbekta UCnonHUTENbHON
BMacTh MyTeM COBEpLUEHUS MpedyCMOTPEeHHbIX AN 3aToro npoueayp. AedekTb
yXe MPUHATOro NMpaBOBOro akTa B 3aBWCMMOCTM OT MX XapakTepa nubo AomkKHbI
ObITb YCTpaHeHbl YCUNUSIMU NPUHSABLLIEro akT opraHa, Nnbo moryT 6biTb ycTpaHe-
Hbl TONBbKO MYTEM OTMEHbl MPaBOBOro akTa.

B ocHoBYy kpuTepusa Ana npusHaHusa AedekTHOro aAMUHUCTPaTUBHO-NPaBOBOro
aKTa He3aKOHHbIM MOMNOXEeH NPU3HaK HEBO3MOXHOCTN BOCCTAHOBIEHUS €ro 3aKOH-
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HOCTW MyTeM yCTpaHeHWsi AonyLLeHHOro Aedekta (nopoka) ero NPUHATUA yeunus-
MW CaMOro MpUHSBLLEro 3TOT akT CyObekTa UCMONHUTENBHON BnacTu 6e3 oTMeHb!
NPUHATOro akTa.

Takum 06pa3om, HeyCcTpaHMMOCTb AedEeKTOB NPUHATOrO NMPaBOBOrO akTa,
BnekyLlas 3a coboi npu3HaHWe Takoro akTa He3aKOHHbIM U HedeNnCTBUTENbHbIM,
O3Ha4yaeT HEeBO3MOXHOCTb BOCCTAHOBIEHUS 3aKOHHOCTU aAMWHUCTPAaTUBHOIO
NpaBoOBOro akrta YCUIIMSMW CaMoro cybbekTa MCMOMHUTENBHOW BMNacTh, MPUHAB-
LUero Takou akT, 6e3 ero oTMeHb!.

B cBoto oyepeap, Mo NpusHaKy 04EBUAHOCTU CBOEN HOPUANYECKON HEeCcoCTos-
TENbHOCTN NHAMBUAYaNbHbIE aAMUHUCTPATMBHO-NPAaBOBbLIE aKTbl MOAPA3AENAOT -
CH Ha HUYTOXHbIE U OCNOPUMBIE.

HuyTOXHbIE NpaBoOBble akTbl ABMSIOTCA HE3aKOHHLIMW U HeAenCTBYIOLWMUMN
C MOMEHTa MX NpUHATUA. TpM 3TOM HE3aKOHHOCTb HWUYTOXHbBIX MPaBOBbLIX AKTOB
OYeBMAHA M He HyxpaeTcs B crneuuanbHOM MNPU3HaHWWM AaHHOro dakta cneuu-
anbHbIM peLleHnemM Cyaa UNu BbiLeCTosLero cybbekta NCNoNHUTENbBHOW BRacTu
B YCTaHOBMIEHHOM 3aKOHOM Mopsake. HWYTOXHbIE agMUHUCTPaTUBHO-MPaBOBbIe
aKTbl HE MPUMEHSIIOTCA U He MOPOXAAT HMKaKMX NPaBOBbIX MOCNEACTBUWA ANS
Y4aCTHMKOB MPaBOOTHOLLEHWN.

OcnopvMbIMW NPU3HAIOTCSI aKTbl, HE3aKOHHOCTb KOTOPbLIX HE OYeBMOHA, CNop-
Ha'2. Ocnopumble MpaBoOBble akTbl MOryT OEWCTBOBAaTb W [aXe WCMOMHATLCS.
Jlnya, KoTopble CYMTAOT, YTO yKa3aHHble NPaBOBbIe aKTbl HAPYLLIAIOT UX 3aKOHHbIe
npasa 1 MHTEpEeChI, a Takke NPOKYpOpP MOryT OCNOPUTb UX B YCTAHOBMEHHOM 3aKo-
HOM nopsiake u noTpeboBaTtb NPU3HAHUSA UX He3aKOHHbIMK. 1o pesynbTatam pac-
CMOTpeHUs xanobbl (NpoTecTa) 3auHTEPECOBAHHBIX MWL, HA Takne akTbl CyOBbeKT
pPaccMOTPeHNss MOXET BbIHECTU peLleHue Kak O MPU3HAHWM akTa He3aKOHHbIM 1
€ro oTMeHe, Tak U O MPU3HaHWUKN ero 3aKOHHbIM U AeNCTBYOWUM. Ans «nuweHns
HECOBEPLUEHHOrO akTa lopUAMYECKO cunbl B GOMbLUMHCTBE cryvyaeB TpebyeTcs
oco60e NOCTaHOBMEHUE KOMMETEHTHOMO yYpeXaeHusl, KOHCTaTUPYIOLLero Heaet-
CTBUTENbHOCTb AedeKTHOro akta»’. B Takux cnyyasx topuanyeckasi HECOCTOs-
TEeNbHOCTb WHAMBUAYANbHbBIX aAMUHUCTPATUBHO-MPABOBbLIX aKTOB HyXAaeTcs B
crneymanbHOM [OKasblBaHUW U YCTaHaBMMBAETCA CaMOCTOATENbHbIM NPaBOBbIM
aKTOM - pelleHneM BblLLEeCTosLLEero cybbekTta UCNONHUTENBHOM BNacTU Unu cy-
OebHbIM pelleHneM. 3TUM Xe crneunanbHbIM NPaBoOBbIM akTOM HECOCTOSITESbHbI
NpaBOBOMN akT MULLAETCA CBOEN IOPUANYECKON CUMbl U CBOEro AeWCTBUS - Npu-
3HaeTCsl He3aKOHHbIM U HeAeWCTBUTENbHbIM.

B 3akoHogaTenbcTBe Pecnybnuku KaszaxcTaH v Ha npakTuke ero npumMeHeHust
ellie He Hallen CBOEro OfHO3HAYHOro paspeLleHnss 1 HOPMAaTUBHOW pernameH-
Tauun BOMPOC pasrpaHUyeHust NPOTUBO3aKOHHbIX aAMUHUCTPATUBHBLIX NPaBOBbIX

12 AgpmuHucTpaTreHoe npaeo Poccum: kypc nexuwii. C. 3

13 Poccwiickoe nonuueiickoe (agMUHUCTpaTMBHOE) NpaBo: koHey XIX - Hauano XX B - BopoHex,
1999. C. 552.
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aKTOB Ha HUYTOXHbIE U ocnopumble. B Hemanow cteneHn 310 o6bsACHAeTCA U cna-
60ii pa3paboTaHHOCTbIO AAHHOrO NPaBOBOr0 UHCTUTYTA AOKTPUHOW agMUHUCTpa-
TMBHOrO npaea.

B npakTuke xe, Kak npaBuno, B cnyvyae BbISIBNEHWUA Kakux-nnbo fgedektos
aAMUHUCTPaTUBHO-MPABOBOro akTa 3anHTepecoBaHHble nuua Bceraa obpaluaroT-
CS B BbILLECTOALMA UCNOMHUTENbHBIA OpraH UNu B CyA C 3asiBNEHWeM O NpusHa-
HWW ero He3akoHHbIM. B xoae paccMoTpeHus 3asBneHns CyA WNW BbllECTOALWNI
MCMNONHUTENBHBIW OpraH UccneayloT BONPOC 3aKOHHOCTU M AeACTBUTENbHOCTU 06-
XanoBaHHOro agMWHUCTPaTMBHOIO NPaBOBOro akTa B pamkax cyaebHoro unu ag-
MUHUCTPaTUBHOrO pa3bupartenbcTBa cnopHoro gena. B niobom cnyyae BosHukaeT
Crnop O 3aKOHHOCTK OOXanoBaHHOro NPaBOBOro akTa, PacCMOTPEHME KOTOpPOro B
UTOre 3aKaHYMBaETCSA BblIHECEHWEM PeLUEeHWs MO CYLLEeCTBY O 3aKOHHOCTU UMK He-
3aKOHHOCTK 0bXanoBaHHOro NPaBoBOro akTa. [lo ocnapuMBaHWa MPUHATLIX C TEMU
UM MHbIMKM AedeKkTamn aaMUHUCTPATUBHO-NPaBOBbLIX AaKTOB OHW MOTyT npume-
HATLCS Ha NpaKTUKe, AaXe ecnu UX He3aKOHHOCTb OYeBMaHa.

B pspe cnyyaeB HejOroBOPEHHOCTL NPaBOBLIX HOPM NO3BONSAET NULLL NPeano-
naratb cy6bekTam npaBonNpUMEHUTENbHON AeATENbHOCTU U YYaCTHUKAM KOHKpeT-
HbIX OTHOLIEHWI O HEe3aKOHHOCTU W HUYTOXHOCTU MPUHATLIX aAMUHUCTPATUBHO-
NpaBOBbIX aKTOB.

Tak, Hanpumep, Hopma n. 3 cT. 627 Hanorosoro kopekca PK yctaHaenusaer,
YTO HamnoroBble NPOBEPKN OCYLLECTBNSATCS WCKIOYUTENBHO OpraHaMu Hamnoro-
BOM cnyx6bl. OgHako B pa3BUTUE YKa3aHHOW HOPMbl HUYErO He FOBOPUTCS O TOM,
4YTO UHAMBUAYaNbHbIE aAMUHUCTPATUBHO-NPaBOBbLIE aKTbl U AEWCTBUSA BCEX ApPY-
rMX OpraHoB roCyAapCTBEHHOrO yrnpaBneHns U UX OOMKHOCTHbIX NUL O HasHaue-
HWUW, NPOBEAEHNM U OPOPMIEHUN Pe3ynbTaToB HArlOroBOW NPOBEPKU SIBMSATCS
HEe3aKOHHbIMW U HEeAEWCTBUTENbHLIMW C MOMEHTa MX NPUHSATUS UM COBEPLUEHUS.
BmecTe ¢ TemM BCceM MOHSATHO, 4YTO Hanoropas NpPoBepka He MOXeT Ha3HayaTbCs U
NpOBOAUTLCS OpraHaMu BHYTPEHHWUX Aen UNu ICTULMN Ha OCHOBaHWM U3[aHHbIX
UMW MHAMBUAYAmNbHbIX aAMUHUCTPATUBHO-NPABOBbLIX aKTOB O MPOBEAEHUWN TakoW
npoBepkn. OYeBMOHO, YTO TakMe akTbl SBMASKOTCA HE3AKOHHBIMU U HUYTOXHBLIMM
MO OCHOBaHWIO HapyLIEHUS MPUHABLUMMU UX OpraHaMu CBOEN KOMMETEHUUN U He
OOJIIKHbBI NMPUMEHSTBCS U UCMOMHATLCA KOHKPETHBIMU Y4aCTHUKaMU NPaBoOTHOLLe-
HuIn 6e3 obxanoBaHWsa UX B CyA UNW B BbILLECTOSILMIA UCNOMHUTENbHbIA OpraH.

OpHOBPEMEHHO B pamKkax ApYrod HOpMaTMBHO pernameHTUPOBAaHHOM CuTya-
LUun HanoronnaTtenbLMKy NpefocTaBneHo COOTBETCTBYOLLEE NPaBO He AonyckaTb
Ha TEPpPUTOPUIO UMN B NMOMeELLeHMe AN NPOBEAEHUS HaNoroBon NPOBEPKU AONK-
HOCTHbIX NWL, B CMyyasix, €Cnu MMelTCA MPSIMO yKasaHHble B 3akoHe AedeKTbl
NPUHATUS, OPOPMIMEHNS, BPYYEHUS UMW NPUMEHEHUSA WHAMBUAYANbHOrO MpaBo-
BOrO akTa O NpoBeAEHUUN MPOBEPKM.

K Takum gecektam npaBoBOro akta, cornacHo Hopme n. 5 c1. 636 Hanorosoro
kogekca PK, oTHocATcA cneayoLwme nNopoku:

175



Mnasa 6

* npeanucaHne He oPOPMMEHO B YCTAHOBNEHHOM NOPSAKE;

*  CPOKM NpOBEPKM, YKa3aHHbIe B NPeAnucaHnm, He HacTyNUnu Unu UCTEKNK;

* nuua, NpeabsBMBLUNE NPeAnUcaHne O MpPoBEeAEeHWW NPOBEPKU, HE yKasaHbl B
npeanucaHnm;

*  [OOIMKHOCTHblE Nuua opraHa Hanorosol CnyxObl He umetoT npu cebe cneuwn-
anbHble oNnycku, HeobxoanMble ANs AONyCcKa Ha TEPPUTOPUIO UNK B NOMeELLe-
HWe HanoronnaTenbLyuka.

Takum 0bpasoM, yyacTHMKaM KOHKPETHbIX NPaBOOTHOLLEHWI NpefocTaBneHo
NnpaBo He WCMONHATb MHAMBUAYalbHbIE NPaBOBbIE aKTbl, obnagatoLime KOHKpeT-
HbIMU YKa3aHHbLIMU B 3aKOHe AedeKkTaMmn nx cogepxanus, oopMneHns unv npu-
HATUA. B Takmx cnyyasx SBHO He3aKOHHble UHAMBUAYanNbHbIE aAMUHUCTPATUBHO-
npaBoBble akTbl MOTYT He UCNOMNHATLCA 6e3 obxanoBaHWA UX B YCTAHOBMEHHOM
3aKOHOM NOpsiAKe, a CrnefoBaTeNnbHO, OHU HE MOryT OblTb Takxe NPUMEHEHbI
CcybBbeKTaMu UCMONHUTENBHON BNacTw.

B ykasaHHOW cBSi3u crnefyeT Npu3HaTb, YTO pernamMeHTUPOBAaHHLIA B 3aKOHe
MEeXaHu3M camo3aliuTbl Y4YaCTHUKAMN aaMWHUCTPATUBHBIX MPaBOOTHOLLEHWI
CBOMX NpaB W 3aKOHHbIX MHTepecoB 6e3 06xanoBaHWUS VMW HE3aKOHHO MPUHS-
TbIX B OTHOLUEHMN HUX MPaBOBbIX aKTOB SABASETCA CBUAETENbCTBOM HUYTOXHOCTU
TakUX He3aKOHHbIX aKTOB Aaxe B OTCYTCTBME MPSIMOro ykasaHus ob 3ToM B 3a-
KOHofaTenbCTBe.

MHavBuayanbHbli agMUHUCTPATUBHO-NPABOBOW akT OydeT cuuTaTtbea npu-
HATBIM C gegbekTamy cyObeKTHoro cocraBa, €Cnu OH u3gaH nmubo Hekomne-
TEHTHbLIM Ha ero NPUHATUE OPraHoM WNW AOMKHOCTHLIM NULIOM, NMBO Ha HU3KOM
npogpeccMoHanbHOM ypoBHe.

HeKkoMneTeHTHOCTL CyObekTa WUCMOMHUTENbHON BNacT B OTHOLUEHUW MPUHS-
TV MHAMBMAOYaNbHOrO aAMUHUCTPATUBHO-NPaBOBOr0 akTa MOXET MPOABNSATLCA:

1) B HapylleHun Takum cyObLEeKTOM npeameTa ero BefeHns no KoHCTuTyuuw, 3a-
KOHaM M WHbIM HOPMAaTWBHBLIM NPaBOBbLIM akTaM, B BbIXOAE WM 3a pamKu ero
3aKOHHOW cdpepbl BNACTHOro BO3AENCTBUA Ha O0OBLEKThI ynpaBneHns unu

2) B NpEBbLILEHNN UM CBOWX BMACTHLIX MOMHOMOYUA B OTHOLUEHWUWM 3aKOHHOMO
npegmeTa ero BeAeHus.

HexomneTeHTHOCTL CyObeKTa MCMNOMHUTENbHOW BRacTu ABNSETCA HeycTpa-
HUMBIM  €GHEKTOM TNPUHATUS UHAWBWUAYaANbHOTO aAMWHUCTPaTMBHO-NPaBOBOro
aKTa u BreveT 3a coboi HE3aKOHHOCTb U HEAEWCTBUTENBHOCTL TAKoro akTa ¢ Mo-
MEHTa ero NpUHSATUSA.

YcTpaHeHve HapylieHus TpeboBaHuii K CybbekTHOMY cocTaBy WHAWBUAYamNb-
HOro aAMMHUCTPaTUBHO-NPABOBOrO akTa BO3MOXHO Oblno 6bl TONBbKO C MOMOLLbIO
HapeneHns cybbekTa UCMNOMHUTENbHOW BRACTU COOTBETCTBYIOLEN KOMMNETEHLU-
en, T.e. paclwumpeHnem nnbo npeameTa ero BeaeHusi, NMbo ero BNacTHbIX NOSHO-
Moumnii. OAHaKO CaMOCTOSITENbHO CyOBLEKT MCMOMHUTENbHOW BMacTu He Brpase
pacLnpsATb PamMKu CBOE KOMNETEHLMU UNMKN BbIXOAWUTb 3a HMX. PaclumpeHue xe
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KOMMeTeHUUn cybbekTa UCMOSIHUTENbBHOM BNacTu 3akoHodaTeNleM WUNW BbILLECTO-
AWM UCMNONHUTENbHLIM OPraHOM BO3MOXHO TOJSIbKO B NOPSAKE NPUHATUA HOpMa-
TUBHbIX MPaBOBbIX aKTOB UMW BHECEHUS B HUX W3MEHEHWI W [OMNOMHEHWUA C Co-
6nioaeHnem Bcex TpebGoBaHWI Kk NOPAAKY BCTYNIEHUS UX B IOPUAMYECKYIO CUITY U
BBEEHNA UX B AeiicTBUE.

KomneTeHLus cy6bekToB MCMNONHMTENbHOM BNAcTW M3HAYanbHO ycTaHaBMNMBa-
etcs B KoHcTuTyuun PK, coOTBETCTBYIOLMX CTATYTHBIX 1 TEMATUYECKMX 3aKOHaX U
MHbIX 3aKOHOAATENbHbIX akTax, a Takke B NOA3aKOHHbIX HOPMAaTUBHbIX NPaBOBbIX
aKTax yNOMHOMOYEHHbIX Ha UX MPUHSATUE rOoCYAapCTBEHHbIX OPraHoB U Bnocnea-
CTBMM MOXET U3MEHSATLCA NyTEM BHECEHWUS B HUX COOTBETCTBYIOLUX U3MEHEHWI
M OOMONMHEHUN.

Mpn aToM Heo6Xx0ANMO YyCTaHOBUTL COOTBETCTBME MPUHATLIX MHANBUAYANbHBLIX
aAMWHNCTPaTMBHO-MPABOBbLIX aKTOB KOMMETeHUUn (NpeameTy BeAeHWs M MOSHO-
MoumnsM) cybbekTa UCNoNHMTENbLHOW BnacTu. [ins aToro conocraBnsATcs cdepsbl
OEeNCTBUS akTa U peann3oBaHHbIX B aKTe yNpaBfieHUst BMACTHbIX MNOMHOMOYUIA U
cofepXalymincst B 3aKOHe Ha AaTy NPUHATMSA TaKoro akTa npeaMeT BedeHusi cy6b-
eKTa UCMOMHWUTENbHON BNacTW U AenernpoBaHHble eMy BMacTHble MOMHOMOUUS.

MpuHATUE MHAMBUAYANBHOrO aAMUHUCTPATMBHO-NPABOBOrO akTa Ha He Cco-
oTBeTCcTBYIOWEM TpeboBaHMAM 3akoHa MPOdEeCcCMOHanbHOM YpPOBHE MPAMO He
Bneyet 3a coboi ero HesakoHHOCTW. BmecTe ¢ Tem Takoro poga AedekTHble
aKTbl TaKKe HeraTUBHO OTpaXalwTcs Ha peanu3auun OYHKLUA rocyapCTBEHHO-
ro ynpasneHus, SIBNAACL HepauuoHanbHbIMU, HelenecoobpasHbiMK, Headdek-
TUBHBIMU UNKU ManoaddeKkTMBHbIMKU. BnocneacTenmn, nocne BbIABNEHUS HU3KUX
NpPoecCMoHarnbHbIX CBOMCTB TakKMX aKTOB, CYObEeKTbl WCMOMHUTENbLHOW BRacTu
BbIHYX/AeHbl ByayT npeanpuHUMaTb AONOMHUTENbHbIE Mepbl MO AOCTUXEHUIO
M3HayanbHO MOCTaBMIEHHbIX Mepea MPUHATUEM akTa Luenu u 3agad, nomnyyeHuo
HeobxoanMbIX pesynbTaToB ynpaBneHusi. COOTBETCTBEHHO, WHAMBUAYalbHblE
aAMWHNCTPaTUBHO-NPABOBbLIE aKTbl, BbIMOMHEHHbIE Ha HWU3KOM MpoceccuoHasb-
HOM ypOBHe, AOMKHbI ByayT nepecMaTpuBaThCsi, N3MEHATLCA, AONONHATLCS UMK
fAaxe OTMEeHATLCA Kak HeathdeKTUBHbIE U HelenecoobpasHble ¢ NPUHATUEM HO-
BbIX MPaBOBbLIX aKTOB MO NPEAMETY PerynupoBaHus.

MpuHATUE «HenpodecCcnoHanbHLIX» MPaBOBbIX akTOB MHAMBMAYAlbHOroO Npu-
MEHEHUs [OMKHO Takke Bfiedb 3a coboil HeraTMBHbIe NpaBoOBble NOCNEACTBUS
ON51 KOHKPETHbIX AOMKHOCTHLIX NUL, y4acTBOBABLUMX B UX MOArOTOBKE WU MPUHS-
Tvn. Takne nuua B pamkax BHELHUX N BHYTPEHHUX OPraHn3aLMoOHHO-MPaBoBbIX 1
KOHTPOMbHbLIX MEpOonpuUATUN (PeBU3NiA, NMPOBEPOK M AOMKHOCTHLIX paccneaosa-
HUIM) camoro cybbekTa MCMNOMHUTENbHON BNAcTW, ero BbILWECTOSLMUX OpraHoB U
OpraHoB BHELIHEro KOHTPONs AOMKHbLI NPOBEpATLCA Ha npeamMeT ux npodeccuo-
HanbHOM rPaMOTHOCTU U CRyXeBHOro CooTBETCTBUS.

MHavBmayansHeIl agMUHUCTPATUBHO-NPABOBOI akT ByaeT cuMTaTbCsl MPUHS-
TbIM C JegbekTamu IopuaNYEeCcKoro CoaepXaHus, eCnn OH npoTusopednt KoHCTu-
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Tyummn Pecnybnukn KasaxctaH, cOOTBETCTBYHOLWMM el 3akoHam Pecnybnukm Ka-
3axcTaH M MHbIM HOPMAaTMBHBIM MPAaBOBbLIM akTam, WUHAWBMAYanbHbIM NPaBOBbLIM
aKTaM BbILLECTOALMX CYOBLEKTOB WCMOMHUTENBHON BNAcTW, HapylaeT KOHCTUTY-
LIMOHHbIE NpaBa N OXpaHsieMble 3aKOHOM MHTepechl rpaxaaH U opraHusauui.

Hopwmoii cT. 5 3akoHa 06 agMUHUCTPaTMBHBIX NpoLeaypax YCTaHOBNEHb! npa-
BOBbIE MOCNEACTBUS NPUHATUA MPaBOBbIX aKTOB MHAMBUAYANbHOIO NPUMEHEHUS,
npoTuBopeyalmx TpebosaHnsam KoHctutyuun PK n 3akoHogatenbctsy PK.

Tak, cornmacHo yka3aHHOW HOpme npasa, NpaBoBble aKTbl rOCYAapPCTBEHHbLIX
opraHoB, npoTuBopevalime TpeboBaHuaM KoHctutyummn Pecnybnuku KasaxcraH
n 3akoHogatenbctBy Pecnybnuku KasaxcTaH, SBSOTCA HenevicTBUTENbHbIMU
C MOMEHTa NPUHATUSI U HE [OTKHbI MPUMEHSTECA Ha TeppuTopun Pecnybnuku
KasaxcTaH.

MHanBuayanbHbIn - aAMUHUCTPATUBHO-NPABOBOW aKT AOIKEeH Mpu3HaBaTb-
CcA AegeKTHbIM o ¢hopMe, eCnn Npu ero NPUHATAM HapylleHbl obasaTenbHble
TpeboBaHus, npeabsBnseMble kK 0POPMNEHUI0 NPaBOBOroO akTa, npasuna puau-
YeCKOW TEXHWKWU ero COCTaBMNEHWUs, eCNn OH He CoaepXuT B cebe obsasaTenbHble
PEKBMU3UTBI TAKOr0 POAA aKTOB (AAaTy NPUHATUS, perncTpauuu, HaumeHoBaHue
NPUHSABLLEro aKT opraHa, HauMMeHOBaHWe Camoro NpPaBoOBOrO akTa, NOAMUCb py-
KOBOAMTENS rocyAapCTBEHHOrO OpraHa Wnu AOMKHOCTHOro nuua npu NpuHATUK
NpaBoBOro akTa, nevyatb rocyAapCTBEHHOro opraHa Wnun JOMMKHOCTHOro Nnua).

[edekTbl B hopme MHAMBUAYANbHOrO agMUHUCTPaTUBHO-NPABOBOro akTa siB-
NATCA OCHOBaHMEM AN NPU3HAHWA TAKoro akTa He3aKOHHbLIM TONBbKO B CRy4askx,
NPSIMO yKa3aHHbIX B 3aKOHE.

Tak, Hanpumep, paccMOTpPEHHOe Bbllle NpeanncaHue HanoroBoro opraHa o
NPOBEAEHNN HANOrOBOW NPOBEPKU, coaepxallee aedekTbl B CBOEM 0DOPMIIEHNMN
(oTcyTCTBME AaTbl, PerucTpaumoHHOro Homepa, Cpoka NPOBEAEHUS MPOBEPKU W
npoBepsieMoro nepuoaa, ykasaHus Buaa NpoBepKW, OTCYTCTBME MOJHOrO Haume-
HOBaHusi npoBepsiemoro cybbekta n ero PHH, kpome peigoBoli npoBepku, OT-
cyTcTBME (haMUNMIA NPOBEPSIOLWMX MWL, UM UX HECOOTBETCTBUE (haKTUYECKUM
nvuam, oTCYTCTBME MOAMNUCK U NeYaTu NpPOBEPSIOLLEro opraHa, OTCyTCTBUE Opu-
rmHana npeanucaHust), SBNSETCS HUYTOXHBLIM NPaBOBLIM akTOM U NO3BOMSIET Ha-
noronnatenbLuKy He AoMnyckaTb NPeAbABUBLLNX 3TO NPeAnMcaHne AOMKHOCTHBLIX
UL, Ha CBOK TEPPUTOPMIO UNKM B CBOE MOMELLEHWNE ANA NPOBEAEHUS NPOBEPKU.
Mpu aToM OT HanoronnaTtenbLUMKa AN HEUCTNONHEHUS TaKoro NPaBoOBOro akta He
TpebyeTcsa ero o6xanoBaHus B yCTAHOBNEHHOM 3aKOHOM MOPSAKe.

Takoro poga AedeKTbl OPUONYECKON TEXHWUKN U OPUAMYECKOro 0popMIEHUs
VNHAMBMAYANbHLIX aAMUHUCTPATUBHO-NPABOBLIX AKTOB XOTS U HOCAT B psje Cryyaes
YCTPaHUMbI Xapaktep (OHM MOryT ObITb MCMPaBMeHbl YyCUNUAMU CaMoro U3aasLue-
ro UX opraHa nyTeMm NPoCTaBneHWs neyatu, NOANMCU, HaUMEHOBaHWS, NPUCBOEHUS
perucTpaLmoHHOro Homepa ¥ T.4.), BCE paBHO SIBMSIOTCA MO 3aKOHY AOCTATOYHbIM
NpaBOBbIM OCHOBAHWEM ANSA NPU3HAHWA AedEKTHOro akTa He3aKoHHbIM.
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B ocTanbHbix cnyyasx gedekTbl B O0OPMIEHWU WHAMBUAYANbHbIX aaMu-
HUCTPaTMBHO-MPaBOBbLIX aKTOB He BEKyT 3a cO60N He3aKOHHOCTU 3TUX aKTOB, HO
MOTYT yYMTbIBATbCsl NPU UX KOMMMEKCHOW MpaBOBOW OUEHKE Hapsigy € ApYyrvMu
obcToaTenscTBamMn gena.

MpOTMBO3aKOHHbIA MHAMBUAYaNbHLIA aaMUHUCTPATMBHO-NPaABOBOM aKT, Kak
yXe OblNno cka3aHO paHee, He BMeYEeT HUKaKMX NpaBOBbIX NOCNeACTBUI, Kpome
nocneacTBUiA, CBA3aHHbIX C Er0 HeAEeUCTBUTENBHOCTLIO. B ykazaHHON CcBSA3U npo-
TWBO3AKOHHbI NPaBOBOM akT NOANEXWUT 6€3yCnoBHOW OTMEHE.

OTmMeHa NPOTUBO3AKOHHBIX WHAWBUAYANbHbIX aAMWUHUCTPATUBHO-MPAaBOBbLIX
aKToOB MPOM3BOAMTCSA Kak NO COBCTBEHHOW MHMLMATMBE MPUHABLUMM €ro cybbek-
TOM WCMOMHUTENbHONM BNAcTW, Tak U NO MHULMATUBE 3aMHTEPECOBAHHbIX NUL, UNn
NpoKypopa nyTem Nofayn UMu COOTBETCTBEHHO Xanobbl Unu npoTecta Ha NpoTu-
BO3aKOHHbI MHANBMAYamNbHLIA aAMUHUCTPATUBHO-MPaABOBOW aKT.

ObxarnoBaHne VHAMBMAYanbHbIX agMUHUCTPATMBHO-NPaABOBLIX aKTOB 3auHTe-
pecoBaHHbIMU NULAMU U OMpPOTeCTOBaHME WX MPOKYPOPOM SIBNSOTCA OCHOBHbI-
MK cnocobamu ocnapuBaHMsa 3aKOHHOCTU TakuX aKkToOB.

OTmMeHa nNpPOTUBO3aKOHHbLIX WHAMBUAYaNbHbIX aAMWHUCTPATUBHO-NPaBOBbIX
aKkToB BO BHecyAebGHOM MopsiAke OCYLLeCTBNSEeTCH Kak CyObeKTOM WCMONMHUTENb-
HOI BNacTW, NPUHSBLUMM TaKOW akT, TaK U BbILLIECTOSALMUM MO OTHOLIEHUIO K HEMY
CyObeKTOM UCMONHMTENBHOW BnacTu.

B cnyyae o6xanoBaHus (ONpPOTECTOBaHWS) WHAWMBWMAOYaNbHOTO aAMUHUCTpa-
TMBHO-NPaBOBOro akta B cyaebHOM nopsiake Takon akT NPU3HaEeTCs HE3AKOHHBIM U
noanexaium oTMEHEe No BCTYMUBLUEMY B 3aKOHHYIO CUMY PELLEHUIO Cyaa.

Tak, Hanpumep, B cooTBeTcTBUM ¢ N. 10 HopmaTuBHOro nocrtaHoBnexnus Bep-
xoBHoro Cypa Pecnybnukn KasaxctaH ot 23 wuioHa 2006 r. Ne5 «O cyne6Hoii
npakTuKe NPYMEHEHUsI HanoroBoro 3akoHoA4aTeNbCTBa», €Cnun cyf yCTaHOBUT, YTO
pelleHne opraHa Hanorosol cnyx6bl nubo aencTteue (6e3pencTene) [OMKHOCT-
HbIX MWL, 3TOr0 OpraHa He COOTBETCTBYIOT HOpMaM 3aKkoHOAAaTEeNbCTBA, yka3aHHOe
pewieHne nmbo pfevicteue (besgevictsne) NOANEXUT MPU3HAHUIO HE3aKOHHbIMU
MONMHOCTbLIO MNW B YacTu, a pelleHne - oTMeHe. B cooTBeTCTBUM C YacTbio nep-
Boi cT. 282 ITIK cya Bo3naraeT Ha HanoroBbIi opraH NMBo Ha ero AOMKHOCTHOEe
nuuo o0b6s3aHHOCTb YCTPaHUTb B MOMHOM Oob6bemMe AOonyLeHHOe HapylleHue npas
N OXpaHsieMblX 3aKOHOM WHTEPECOB HaroronnaTtenbLmka.

OC06EeHHOCTbI0 OTMEHbI MHAUBUAYANbHOrO agMWHUCTPATUBHO-MPABOBOro akTa
No OCHOBaHWIO €ro HE3aKOHHOCTU, B OTNMYME OT OTMEHbI €ro Mo APYrMM OCHOBaHM-
AM, SIBNSETCA NpU3HaHWEe ero HeJenWCTBYOLWMNM C MOMEHTA NPUHATUS. He3akoHHbIN
aAMUHUCTPaTMBHO-MPABOBON aKT C MOMEHTA €ro NPUHATUS NULLEH CBOEro rMaBHO-
ro NpaBOBOro CBOWCTBA - IOPUANYECKOW CUNbl U, COOTBETCTBEHHO, AeicTBusi. OH
He nopoxaaeT AN Yy4YaCTHUKOB aAMWHUCTPATUBHBLIX MPABOOTHOLUEHWUIA HUKaKMX
CyObEKTUBHbBIX NpaB U opuanyecknx obsasaHHocTen. 3aKOHHbIA aAMUHUCTPATUBHO-
NpaBOBOW akT A0 €ro OTMEHbI MO APYrMM OCHOBAHUAM, AaXe eCnu OH He UCMOSHEH,

179



nasa 6

obnapaeT 1opuanYeckoli cunoii u cnocobeH AeCTBOBaTb C MOMEHTA Ero NPUHATUA
10 MOMEHTA €ro OTMEHBI, MOPOXAas B 3TOT NPOMEXYTOK BPEMEHU NpaBa U 06513aH-
HOCTU ANS Y4aCTHWUKOB aAMUHUCTPATUBHbIX NPABOOTHOLLEHUA.

lMocnegcTeuss  HecobriroaeHns  npoyeayp

npu  MPUHSATAN  8AMUHUCTPATUBHOIO  aKTa

OedekTbl MHAMBMAYaANbHOTO aAMUHUCTPATUBHO-NMPABOBOIO akTa, AOMyLUeH-
Hble Npu ero usgaHuu, onybnukoBaHWW, BBEAEHUWM B AEWCTBUE, NPEACTaBMsOT
coboli HapylleHne TpeboBaHMii 3aKoHa, NPeabsBNSEMbIX K aaMUHUCTPATUBHBLIM
npoleaypam MpUHATUA Takoro akTa.

AKTbl, MPUHATBIE MOTHOMOYHBIMU CYOBEKTAMU UCMOMHUTENBHON BRactu B
npefenax npegMeTa Ux BeaeHus, Byayun 3aKOHHbIMKM MO CBOEMY COAEPXaHWIo U
dopme, TEM HE MeHee MOryT cofepaTb MOPOKU B AMHAMUKE CBOErO MOSIBIIEHUS U
cylecTBoBaHUs. Kak dhopma 1 0OfHOBPEMEHHO KOHEYHbI pesynbTaT yrpaBreHye-
CKOI AeATENbHOCTU CyGBEKTOB WUCTONHATENBHOW BNAacTW Takoro pofa AedeKTHble
aKTbl MOrIN Bbl NOSHOLIEHHO NMPUMEHSITLCSA U UCMOSHATLCS B KOHKPETHBIX NPaBoOT-
HOLLEHUAX.

OpHako B psife MpsIMO NPEeAyCMOTPEHHbIX 3aKOHOM cryyaeB WHAMBUAYanb-
Hble aAMWHUCTPATUBHO-NPABOBbLIE aKTbl, MPUHATbLIE C HAPYLUEHWEM aAMUHUCTPa-
TUBHbIX NPOLEAYP, NPU3HAIOTCA HE3aKOHHBIMU U HEAEUCTBUTENBHBLIMU.

B kauecTBe CaMOCTOSITENbHOM Lenu BbIpaGOTKM U CyLLIECTBOBaHUS OTAENbHbIX
aAMUHUCTPATMBHBIX MPOLEAyp 3akoHoAaTenb npecneayeT Lenb obecrneyeHus ¢
MX MOMOLLbIO peanu3auun 1 3aluTbl NpaB rpaxaaH v opraHv3aLuii.

Tak, Hanpumep, no obliemy npaBuiy, YCTaHOBIIEHHOMY 3akoHodaTenem B
Hopme n. 1 cT. 15 3akoHa 06 agMMHUCTPaTMBHBIX Npoueaypax, npoueaypbl pea-
nu3ayuv npae rpaxaaH JOMKHbl B 06s3aTenbHOM nopsiake npeaycMaTtpuBaTh:

1) nopsigok peanu3auuu npas, Npy KOTOPOM rpaxaaHe obsi3aHbl NPeaoCcTaBnATL
rocyfapCTBeHHbIM OpraHam W AOMKHOCTHBIM NuLaM MUHUMAarbHOe YMCHo A0-
KYMEHTOB, MOATBEPXAAIOLLUMX IOPUANYECKN 3HAUMMblE (DaKTbI;

2) MWHMManbHbIA CPOK peanusauuu npaB M obecneyeHns 3aKOHHbIX UHTEPecoB
rpaxaaH;

3) MWHUManNbHOE YUCIIO MHCTaHLMIA, C KOTOPbIMW COrNacoBbLIBAETCA MPOEKT pe-
LWEHNA NO peanusauuv Npas rpaxaaH;

4) 3abnaroBpeMeHHOE U3BELEHNE rpaxaaH O MecTe U BpeMeHU pacCMOTPEHUs
[erna CoOTBETCTBYIOLMM JIMLIOM WU OpraHoMm;

5) BO3MOXHOCTb O3HAKOMIIEHUsI C MaTepuanamu fgerna, CBsI3@aHHbIMW C paccmo-
TpeHnem ero obpalleHns, BO3MOXHOCTb JIMYHOIO y4acTus rpaxaaHnHa B pas-
BupaTenbcTBe MO ero obpalleHuio;

6) BeaeHue gena no obpalleHuio rpaxaaHuHa OAHUM U TEM XKe AOMKHOCTHLIM
nMuUoM, He gonyckas HeoboCHOBaHHOWM nepeaayn maTepuanoB Aena, CBsS3aH-
HbIX C OBpalleHneM rpaxagaHuHa, ApYromy OMKHOCTHOMY NnLy;
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7) HeponyuieHve cnyyaes, KOraa paccMoTpeHune obpalleHust rpaxpaHuHa Bo3-
naraeTcsl Ha MU0, B OTHOLIEHUW KOTOPOro €CTb OCHOBaHWUS nonaratb, YTO OHO

He 3aMHTepecoBaHO B 06BLEKTUBHOM peLLeHUU Bonpoca.

Mpu 3TOM Npoueaypbl peanusayuu Npae rpaxaaH He JOMKHbI AonycKkaTb:

1) obpalieHus xanobbl BO Bpen nuuy, nopasluemy xanoby, unu B MHTepecax

KOTOpOro oHa Gbina nopaxa;

2) HanpaBneHus obpalleHuii AOMKHOCTHBIM Nuuam, AeACTBUS KOTOpbIX obxany-
toTCcsi B o6paLleHuu;
3) BO3MOXHOCTM pasrfnaweHus 6e3 cornacusa rpaxaaH cBefeHui 06 nx YacTHOM

XKU3HU, NTUYHOW U CEMENHON TalHe;

4) ycTaHOBMEHWUS AaHHbIX O NMMYHOCTU rPpaXKgaHWHa, He OTHOCSILLMXCS K oBpaLleHuto.

CamocTosiTenbHOe 3HayeHne B LensX peanu3auyuy 1 3aluTbl NpaB rpaxaaH u
opraHu3aLmii UMetoT Takke aAMUHUCTPaTMBHbIE NpoLeaypbl, YCTAHOBMEHHbIE B 3aKO-
HopaTenbcTBe Pecnybnuku KasaxctaH o6 aAMUHUCTPATUBHBIX MPaBOHAPYLLEHUSIX.

COOTBETCTBEHHO, MEPBLIM W TMaBHLIM KPUTEPUEM, MOMOXEHHbIM B OCHOBY
NpU3HaHWsA MpPaBOBbIX AKTOB HE3aKOHHbIMW MO MpoLeccyarnbHbIM OCHOBaHUSM,
ABMSIETCA HapylleHWe TakMx agMUHUCTPaTMBHbLIX MPOLEAyp, KOTopble MpU3BaHbl
obecneuntb peanusauuio U 3aluTy rpaxgaHaMu M opraHu3aumsiMy CBOMX Npas.

Tak, Hanpumep, nuuy, KOTOpoe NpuBrieKaeTcsi K aAMWHUCTPATMBHON OTBET-
CTBEHHOCTU, AOMKHO GbITb B 06s3aTensHOM nopsiake obecrneyvyeHo ero npaBo Ha
NMYHOE y4yacTue B pacCcMOTpeHun Aena o6 agMUHUCTPaTMBHOM NpaBoOHapyLue-
Hun. MoaTomy obs3aTenbHbIM ycroBMeMm obecrneyveHns Takoro npasa siBIsieTcs
n3gaHne cy6bEeKTOM WCMOMHWTENbHOW BRNacTh U BpyyYeHue nuuy, npuBnekaemo-
My K aAMWHWACTPaTUBHOM OTBETCTBEHHOCTW, WHAMBWAYaNbHOrO MPaBOBOrO akTa
O HasHa4yeHun mecTa W BPEMEHW PacCMOTPeHus Aena o6 agMUHUCTPaATUBHOM
npaBoHapyLlleHnn. HensgaHvwe unu HeBpyveHMe Takoro akTa He Mo3BOJSOT NuLy,
npuBnekaemMomMy kK agMUHUCTPATUBHOW OTBETCTBEHHOCTW, y4acTBOBaTb B PaccMo-
TpeHun fena o6 agMUHUCTPATVBHOM NPaBOHAPYLUEHWU, MUYHO AaBaTh 0ObACHE-
HWSA MO Aeny npy ero pacCMOTPEHWM, CaMOCTOSITENbHO 3alyuliaTb CBOWM npasa
MW NpuBnekaTh 3alMTHUKA AN ero yyactusi B Aene.

CyLecTBEHHbIM NpoLeccyanbHbiM HapyLIeHNeM NpU3HaeTCs Takxe Heobec-
neyeHne 5Ly,  NPUBIIEKAEMOMY K  aAMMHUCTPATUBHON  OTBETCTBEHHOCTY,
npaBa Ha 3alyuTy yCUnuamu npodeccuoHanbHOro 3aluTHUKa B cny4vasx, korga
yyacTve 3aluTHUKa B Aene o6 agMUHUCTPATUBHOM MpaBOHapyLIEHUW SBNSETCH
o653aTenbHbIM.

Kpome Toro, yyacTeytoLmM B Aene nuuam, He BnageoLwmnm unm HegocTaTouHo
BNaferLWwmnm s3blkoM, Ha KOTOPOM BeAEeTCs NPOU3BOACTBO MO Aeny, pas3bscHAeTCS
W obecrieynBaeTcs npaso Aenatb 3asBneHusl, AaBaTb OOBACHEHUS U NOKa3aHus,
3aABNSATb Xo4aTancTBa, NPUHOCUTB Xanobbl, 3HaKOMUTbLCA ¢ MaTepuanamu aena,
BbICTyNnaTb NPWU €ro pacCMOTPEHWU Ha POAHOM SI3bIKE WM [PYroM S3blKe, KOTO-
pbiM OHM BrafetoT, 6ecnnaTtHo Mnonb30BaThbCs yCryramy repeBogYmKa.
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HapylueHune Takoro npaea B BuAe Hev3gaHus NpaBoBOro akta o6 yctaHoBre-
HUK A3blka NPOM3BOACTBA, HeobecneyYeHNs BO3MOXHOCTU BbICTYNaTb Ha POAHOM
A3bIKe M NONb30BATbCA YCNyramu MepeBOAYMKa TakXKe MPU3HaEeTCs CyLUeCTBEH-
HbIM MpoueccyanbHbiM HapyLleHWeM Npu NPUHATUX UTOrOBOrO aAMWHUCTPATUB-
HOro NPaBOBOro akTa U SBMAETCA CaMOCTOSITENbHBIM NMPAaBOBLIM OCHOBaHWEM ANS
NPU3HaHNA aKTa He3aKOHHLIM U ero OTMEHbI.

B apyrux cnyyasix yctaHoBNeHue B 3akoHe ob6s3aTernlbHbIX afMUHUCTPaTUBHbBIX
npoueayp npecnegyeT Lenb YNopsaaovYeHns C NMOMOLLbIO MOCneaoBaTenbHO cMe-
HAKOLMX ApYr Apyra npoueayp Takux CMOXHbIX NpoLeccyanbHbIX ynpaBneHYyeckmux
MepOonpUATUIA, KaK, HaNnpUMep, HasHavyeHne, NpoBeAeHVe, 3aBepLUEHNe NPOBEPOK U
odpopmMneHne nx oCHOBaHUI, xoAa 1 pesynbTaToB. B Takux cny4vasix cyliecTBeHHoe
HapyLlieHne xoTa 6bl 0AHOM U3 3TUX npoueayp AenaeTt 6eccmblicnieHHbIM 1 6ecno-
Ne3HbIM CyLLIEeCTBOBAHME BCEX OCTalbHbIX M CTaBUT NO4 COMHEHWE 3aKOHHOCTb BCe-
ro MeponpuaTUs B LIENOM W NOMYYEHHbIX N0 UTOram ero NPoBeAeHUs Pe3ynbTaToB.

Kak cnegcteue, HapyLleHWe NpeaLecTBYOLLMX 06si3aTenbHbIX aAMUHUCTPATUB-
HbIX MpoLEeAyp WK OTCYTCTBME HEOOXOAMMBIX aAMUHUCTPATUBHBIX NPABOBbLIX aKTOB
SIBNAETCSH OQHO3HAYHbIM OCHOBAHWEM K MPU3HaHUI0 HE3aKOHHBIMM Y OTMEHE BCEX Mo-
cnepyoLmx npoueayp U NPUHATLIX B UTOre aAMUHUCTPaTUBHBIX NPaBOBbLIX aKTOB.

Tak, Hanpumep, BepxoBHbiii Cya Pecny6nuku KasaxctaH B HOpMaTUMBHOM No-
ctaHoBneHun ot 23 mioHst 2006 r. Ne5 «O cynebHon npakTuke NpUMEHeHUst Harno-
roBOro 3aKOHOAATENbCTBA» ykasan Ha Heo6X0AVMMOCTb OLIeHKM CyJamMun Xapaktepa
[ONYLEHHbIX HANoroBbIM OPraHOM HapylleHWin Nopsaka NpoBeAeHUs HanoroBbixX
NPOBEPOK, UX BMUSIHUSA HA 3aKOHHOCTb U 0GOCHOBAHHOCTb PE3YNbTaToOB NPOBEPKU.
OpHoBpemeHHo BepxoBHbii Cyg PK B Hopme n. 12 cBOEro HopmaTuMBHOrO no-
CTaHOBMNEHUSI NPSIMO YCTaHOBUI, YTO noasexaT 6e3ycnoBHOMY NPU3HaHWUIO Hesa-
KOHHBbIMW pe3ynbTaTbl MPOBEPKW, MpPoBeAeHHOV 6e3 npeanucaHus, ABAsKoLero-
CSl OCHOBaHWeM A5l NPOBEAEHUS] HA/loroBov npoBepku, mbo 6e3 peructpaymm
MpeanucaHns B HaroroBoM opraHe.

Takum obpasom, HecobnogeHMe HanoroBblM OpraHoMm npoueayp WMHULMUMPO-
BaHWS HaNoroBoW NPOBEPKM BreyeT 3a CO60N NPU3HAHNE HE3aKOHHLIMU U Heaen-
CTBUTENbHLIMU KaK CamMOi NPOBEPKW, Tak U NOMyYeHHbIX NO UToram ee nposeae-
HUSA pe3ynbTaTos.

BblHeceHne NocTaHOBMEHUS O HaNOXeHUU agMUHUCTPaTUBHOIO B3bICKaHWSA B
OTCYTCTBME NO AaHHOMY Aeny npoTokona (MocTaHOBMNEHUA Npokypopa) 06 agmu-
HWUCTPaTUBHOM NpaBOHapYyLLEHWUMW, 3aBepLUatoLero 1 oopMnsIoLLEero npoueaypy
BO3OYXaeHns aena o6 agMWHUCTPATUBHOM MpaBOHAapYyLUEHUW, Takxe BbyaeT aB-
NATBCA HE3aKOHHbIM, @ CaMO NOCTaHOBMEHUE - MOANEXalM OTMEHE.

Mo TpeboBaHmo Hopmbl N. 8 cT. 6 3akoHa 06 agMUHUCTPATUBHBIX NpoLeaypax,
He JonyckaeTcs napannenbHOoe MpoBeAeHWE MPOBEPOK MO OAHWM U TEM Xe BO-
npocam pasHbIMW WHCTaHUMUAMMW, a TakkKe MOBTOPHLIX MPOBEPOK, HE MPesycMo-
TPEHHbIX 3aKoHogaTernbcTBoM Pecnybnvkn KasaxcraH.
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CoO0TBETCTBEHHO, NapannensHoe NpoBeaeHne NPOBEPOK MO OAHUM U TEM Xe BO-
npocam pasHbiMW UHCTaHUWSIMWU, PAaBHO Kak U MpoBeAeHNe NPsiMO He NpedyCMOTPEH-
HbIX 32KOHOM MOBTOPHbIX MPOBEPOK MO paHee NPOBEPEHHbLIM BONPOCaM AeATENbHOCTM
npoBepsieMoro cyobekTa GyaeT o3HavaTb UX HE3AKOHHOCTb UM HeeWCTBUTENbHOCTb.

MpyHATLIE NPY 9TOM B 3aBUCUMOCTM OT CTaAuM NPOBEAEHUS MPOBEPKU UHAM-
BuAyanbHble agMUHUCTPATUBHO-NPaBOBbIE aKTbl (KaK SBMSIOLWMNECH OCHOBaHUEM
ONsi NPOBeAEHNs Takux NPOBEPOK, Tak U OPOPMMEHHbIE B KAYeCTBE pe3ynbTaToB
No UTOram MX NPOBEAEHUS) TaKKe AOIKHbI OblTb NMPU3HaHbI HE3AKOHHBIMK U NoA-
nexalimMmu oTMeHe.

MpuBefeHHbIe Bbllle HapyLUeHWs MPOLEAypPHOro Xapakrepa SIBMSIOTCS Cylle-
CTBEHHBLIMU MpoLieccyanbHbIMU HapyLIEHUsIMK 1 BNEKYT 3a coB6ol OTMEHY COCTOSIB-
Lerocsi no Aeny agMMHUCTPATUBHO-MNPABOBOrO akTa, Aaxe ecrnu 3TOT akT sSiBnseTcs
3aKOHHbIM MO cyllecTBy. CyllecTBeHHble MpoLieccyanbHble HapyLeHUs, AoNyLIeH-
Hble MpY NPUHATUN MHAUBUAYANBHOTO aAMUHUCTPATUBHO-NPABOBOrO akTa, SBMSIOT-
Csl camoCTOsITENbHLIM AOCTATOYHBIM NPABOBLIM OCHOBAHWEM AMNS NPU3HAHWUSA Npu-
HATOrO aAMUHUCTPATUBHO-NPABOBOrO akTa HE3aKOHHBIM U €ro OTMEHbI.

Kak npaBwuno, uHauBuayanbHble agMWUHUCTPATUBHO-NPABOBbIE aKTbl, MPUHSI-
Thie C npoLeccyanbHbiMU (MPOLEeAYPHBIMI) HApYLIEHWUSIMU, SBMSIOTCS OCMOPUMbI-
MU M UX HE3AKOHHOCTb U HeJeNCTBUTENbHOCTb MO yKasaHHOMY OCHOBaHWIO ycTa-
HaBnNMBaeTCs CYOM WNY BbILECTOAWMNM UCMONHUTENBHLIM OpraHoM B npolecce
paccMoTpeHust xanobbl (npoTecta) Ha NPaBOBON akKT.

lMpunocraHosnexnue UCTIONHEHNS

U npekpaljeHne  AeNCTBUS  8AMUHUCTDaTMBHOIO  aKkta

MHavmBuayanbHbln aAMUHUCTPATUBHO-NPABOBOW akT rocyAapCTBEHHOro opra-
Ha WNW OOMKHOCTHOrO Nuua npekpaiaeT cBoe AeWCTBME B MOMEHT UCNOMHEHUS
ero TpeboBaHU UK copepXallMxcsi B HEM MOPYYEHUIA nuuamm, KOTopbiIM agpe-
COBaH JaHHbI NPaBOBOM akKT.

[o npekpalieHma AencTBMUs NO OCHOBAHUIO UCMOMHEHUS NPaBOBOW aKT MOXeT
6bITb Takke NPUOCTAHOBMEH, M3MeHeH NGO OTMEHeH rocyaapCTBEHHbIM opra-
HOM, MPUHSIBLUMM AaHHbIA NPaBOBOW aKT, BbILECTOALWMM K HEMY rOCYAapCTBEH-
HbIM opraHom nuéo cygom.

Mo obwemy npasuny, npegycmoTpeHHomy n. 4 c1. 8 3akoHa 06 agMUHUCTpa-
TUBHbIX NpoLieaypax, nofadya 3aMHTepecoBaHHbLIMKU NULLAaMKN 3aaBneHns o6 oTme-
He, W3MEHEHUN WNU MPUOCTaHOBMNEHUN AENCTBUS NPaBOBOro akTa B BblLECTOS-
LM rocyAapCTBEHHbLIN OpraH Unu B Cya NpuocTaHaBnuBaeT AeCcTBUE NPaBOBOro
aKkTa [0 NPUHATUSA COOTBETCTBYIOLLEro peLleHuns.

MpuocTaHoBneHWe, T.e. BPEMEHHOE NpeKpaLleHve AeNCTBUS NPaBoBOro akTa, Tem
He MeHee He BrieyeT 3a coBON yTpaTbl TakMM akTOM CBOEN OpUANYECKON cunbl. B
fanbHelieM, Koraa He 6yaeT OCHOBaHWUIA AN NPUOCTAHOBREHWS, AeliCTBUE NpuocTa-
HOBJIEHHOrO aAMUHUCTPATVBHO-NPABOBOrO akTa MOXET ObiTb CHOBa BO30OHOBNEHO.
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§ 3. MNop3akoHHLIE HOpMaTUBHbBIE
aAMUHNCTPATMBHO-NpaBoOBble aKThl

pMaTMBHbIE MPaBOBble akTbl, KOTOPLIM TPaAWLMOHHO yaenseTcs Gonb-

luee BHWMaHWe B aAMWHUCTPATUBHOM MNpaBe NO CPaBHEHWIO C WHAWUBU-
AyanbHbIMU, Takxe 3aHMMaloT BaXXHOe MecTo cpean hopm ynpaBneH4YecKux
Aenicteuii. B npouecce cBoeill AeATENbHOCTU OpraHbl WCMOSMHUTENLHOW Bna-
CTU W WHbIe OopraHbl roCcyfapCTBEHHOW afMUHUCTPaLUKN U3[aloT OFPOMHOE KO-
NMYEeCTBO NOA3AKOHHbLIX HOPMAaTUBHBLIX MPABOBbIX aKTOB. JTW aKTbl ABNATCA
pPa3HOBMOHOCTLIO HOPMAaTMBHBLIX NPaBOBbIX aKTOB, KOTOpble TakXe BKMOYalT
B cebs 3aKoHbl, yKkasbl lNpesnaeHTa, noctaHoBneHusa lMapnameHTa, pelleHus
MacnuxaToB, HopMaTuBHble nocTtaHoBneHus BepxosHoro Cyaa un KoHcTutyum-
oHHoro CoserTa.

B HayyHOW nuTepaType akTbl, U3gaBaemble WCMOMHUTENbHBIMU OpraHamu,
elle UMEHYIOT paBoyCTaHOBUTENIbHbIMU aKTamy, MOCKOMbKY OHU SBNAIOTCA aK-
TaMu CaMOCTOSITENbHOrO, XOTS U NOA3aKOHHOrO (BTOPUYHOr0) HOPMOTBOPYECTBA U
MOryT He TONbKO KOHKPETU3NpOoBaTb HOPMbl 3aKOHOB, HO W NEPBUYHLIM 0BpasoM
perynupoBaTtb HEKOTOpble O6LLEeCTBEHHbIE OTHOLLEHUA ™.

[leicTBUTENBHO, NOA3aKOHHbIE HOPMATWBHLIE MPaBOBLIE aKTbl ABMSATCA He
TONBbKO UCTOYHMKOM (CPOPMOI BHELLHENO BbIPAXEHNUS Y OOGBEKTUBHOIO CYLLECTBO-
BaHUS) aAMUHUCTPATUBHOrO MpaBa, HO W BaXHOW NpaBoOBON ¢hopmol rocyaap-
CTBEHHOTO ynpaBneHus. MocpeacTBOM n3faHus NoA3aKkoHHbIX HOPMATUBHBIX Npa-
BOBbIX aKTOB aAMWUHUCTPATUBHbLIX OPraHOB peanusyeTcsl perynatuBHas yHKUUS
ynpaBneHns UCMOSTHUTENBHOW BNacTW rocyaapcTea.

B 3Toli cBA3W NOA3aKOHHble HOPMAaTUBHbIE NPaBOBbIE aKTbl, Kak NPaBUIIbHO
oTtmeuaeT M.B.MMyykoBa, «coyeTatoT B cebe obLive YepTbl, NpUCYyLLME BCEM HOp-
MaTUBHbLIM NPaBOBbLIM akTaM, 1 cneyuduyeckme CBoncTea NpaBoBol PopMbl pea-
nM3aunn rocyfapCTBEHHOrO yrpaBneHns» 15,

[MoHATMe HopMaTMBHOrO NMPaBOBOro akta npmeedeHo B 3akoHe PK oT 27 Hos-
6pst 2000 r. «O HOpMaTMBHbLIX NPaBOBbIX aKTax».

Tak, cornacHo n/n. 11) cr. 1 yka3aHHOro 3akoHa, HOPMAaTUBHbIN MPaBoBOM
aKT - 3TO MUCbMEHHBIN oduLManbHbI AOKYMEHT YCTaHOBNEHHOW (hopMbl, Npu-
HATBI Ha pedepeHaymMe NUBO YNONMHOMOYEHHBIM OPraHoOM WMU AOIMKHOCTHBIM
NMLOM rocyAapcTsa, yCTaHaBnNMBAOLWMIA NPaBOBble HOPMbI, U3MEHSAIOWMNIA, npe-
KpaLLaLwWwuii N1 NpMocTaHaBNMBaLWMIA NX AeNCTBUE.

Takum o6pasom, 13 3aKkoHOAaTENbHOro onpeaeneHns HopMaTUBHOIO NPaBoOBO-
ro akta MOXHO BbIAENUTL CREAYHOLLME Ero NpusHaku:

4AQMUHUCTpaTVBHOE NpaBo Poccuu: kype nekuyuid. C. 347.
15 Tam xe.
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Dopmel YTIpaB/IEHYECKMX  AeACTBUIA

€ro BHellHee BbIpaXeHWe U CyLecTBOBaHUE TONIbKO B KAYECTBE MUCbMEHHOIO
ohMLManLHOro AOKYMEHTa YCTaHOBIEHHON (hOpMbI;

ero NpuHATUE Ha pedepeHayme NGO YyNoNHOMOYEHHBIM OPraHOM WIW JOMXK-
HOCTHbIM JIMLOM rocy4apcTBa;

YCTaHOBIEHNE, @ TaKKe U3MEHEHNE UMM OTMEHY B HEM MPAaBOBbLIX HOPM (Mpa-
BUJ1 NOBEAEHWUS);

BBeJeHMe MM B [eiiCTBUE NPaBOBbLIX HOPM, @ TAKXKEe MNPUOCTaHOBMIEHUE UMK
npekpaLeHne nx Aencreus.

K 3aKoHoAaTesNlbHOMY onpeaeneHnto HOPMaTUBHOIO MpaBOBOro akta MOXHO

nuub ,D,O6aBI/ITb, YTO OH:

1)
2)

3)
4)

perynvupyeT ofHOTWMHble OOLIEeCTBEHHbIE OTHOLLEHUS;

SIBNAETCA NpaBOBOW OCHOBOW (6a3oi) Ans BO3HWKHOBEHWS, U3MEHEHWUs unu
npeKkpaLieHnst 9TUX OTHOLLEHWIA, He SIBMSSICb MPU 3TOM OCHOBAHWEM AN UX
BO3HVMKHOBEHUSI B Ka4yeCcTBE KOHKPETHOro opuaMyeckoro dakta 1 Aeinctsys
He3aBMCMMO OT UX CYLLEeCTBOBaHWS;

paccyuTaH Ha HeoJHOKpaTHOe NPUMEHeHWe;

obpalleH k HeonpeaeneHHOMY Kpyry 1L 1 SiBNseTcs 06a3aTenbHbIM ANS HUX.

HOpMaTMBHbIe npaBoBble akKkTbl, U3gaBaemMmble WUCMNOMHUTENIbHbIMW OpraHamu

BNacTu, MOXHO KnaccuduumpoBaTb N0 PasnnyHbIM OCHOBaHUSAM.

B 3aBucMMOCTM OT opraHoB (Cy6BHEKTOB), U3[AaOWMX aKTbl:

HOpPpMaTUBHbIE NPaBOBbIE aKThbl rlpaBVITeJ'IbCTBa PeCI'IyGJ'IVIKVI KazaxcTaH;
HOpMaTuBHbIE NpaBOBbl€ aKTbl MUHUCTPOB Pecnyﬁnmm KazaxctaH u nHbIX py-
KoBoauTenemn LeHTpanbHbIX UCNONTHUTENbHbIX rOCyAapCTBEHHbIX OPraHoB;
HOpMaTuBHble NPaBOBbl€ aKTbl LEeHTpalibHbIX rocygapCTBEHHbIX OPraHoB;
HOpMaTuBHbIE NMpaBOBble aKTbl akKMMaToOB, HOPMaTUBHbIE MPaBOBble pelleHnd
aKMMoB.

B 3aBucMmocCTV OT HaMMeHOBaHUs:

NoCTaHOBNEHNS;
npukasbl;
pelleHus.

B 3aBucMMOCTM OT crniocoba NpUHATHA:

€ANHOHa4vanbHbIE;
KonnernanbHble.

B 3aBUCMMOCTM OT CPOKOB:

CPOYHbIE;
6eccpoyHsble.

Mo KpuTepuio IPUANYECKOTO COAEPXKAHUS U XapaKTepy NpPaBoOBbIX HOPM:

OCHOBHbI€;
npon3BOHbIE.
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K ocHoBHOMY BUAYy HOPMaTUBHbLIX NPABOBbLIX aKTOB OPraHOB WCMOSHWUTENbHOM
BNacTu OTHOCATCS:
1) HopmaTuBHble mnocraHoBneHusi pasutensctBa Pecnybnukn KasaxcTah;
2) HopmaTuBHble MpaBoOBble rpuKkasbl MuHUcTpoB Pecnybnukn KasaxctaH u
MHBIX pyKOBOAWTENEeW LeHTpanbHbIX FOCYAapCTBEHHbIX OPraHoB;
3) HopmaTuBHble NPABOBbLIE [TOCTAHOBIIEHUS] LEHTPATIbHbIX [OCYAapCTBEHHbIX
opraHos;
4) HopmaTVBHble NpaBOBblE [1OCTAHOB/IEHUS] aKUMATOB, HOPMAaTuBHbIE MPaBo-
Bble PELUEHUS] aKUMOB.
K npousBogHbIM HOpPMaTWBHbLIM MPABOBLIM akTaM, TO €CTb K TakuM, KOTopble
He MOryT cyllecTBOBaTb 6€3 OCHOBHOIO, UM YTBEPXOAKTCA M COCTaBMSAOT C HUM
efIMHoe Lernoe, OTHOCATCSA:
1) pernameHT;
) TEXHUYECKU permnameHT;
) CTaHOapT OKasaHWsl rocyapCTBEHHOW yCnyru;
4) nonoxeHwe;
) npaBswna;
) VHCTPYKUMS.

HopmaTtuBHble NMpaBoBble aKkTbl OpPraHOB WCMOSIHUTENbBHONW BNacTy 3aHUMaT
COOTBETCTBYIOLLEE MECTO B MEPAPXUM HOPMATMBHbBIX MPaBOBbIX aKTOB (CM. rnasy 3
HacTosiero kypca). Mlepapxus nomoraet onpeaenuTb, KakuM akToMm criegyeT py-
KOBOACTBOBATLCS B CNyyYae NPOTUBOPEYUIA B pa3HbIX akTax.

B cootBeTcTBUMM co cT. 6 3akoHa PK «O HopMaTMBHbIX NMPaBOBbIX akTax» npu
HanMuuu NPOTUBOPEUN B HOPMax HOPMaTUBHbIX aKTOB PasHOro YPOBHSA AEUCTBY-
10T HOpPMbI akTa 6onee BbICOKOrO YpoBHS. [pu HannyMm NpoTUBOPEYMNiA B HOpMax
HOPMaTMBHbIX NMPaBOBbIX aKTOB OAHOIO YPOBHSA AEWCTBYIOT HOPMbI aKkTa, No3aHee
BBEAEHHbIE B AeicTBuE.

M3naHne HOpMaTMBHbLIX aAMUHUCTPATUBHO-NPABOBbLIX aKTOB Tak ke, Kak
aAMWHUCTPATUMBHO-NPABOBbLIX aKTOB WHAMBUAYANbHOrO NPUMEHEHWS!, COCTOUT K3
Heckonbkux cTaguin. B cooTBeTcTBUM C 3akoHopaTenbcTBOoM Pecnybnuku Kasax-
cTaH, u npexpae Bcero, ¢ 3akoHoM PK «O HOpMaTMBHbIX NMPaBOBbLIX aKTax» MOXHO
BbIAENWTb Criefyioline cTaguu:

1. [lMnarnuposanmne

MpeanonaraeTcsi, YTO B OpraHax MCMOMHUTENbLHOW BNACTU AOMKHBI CyLye-
CTBOBATb NnaHbl NOAroTOBKM akToB. ATU NnaHbl NOAPA3AENATCA Ha TeKylue,
coCTaBnsieMble Ha OAMH rof, W NepcrneKkTUBHbIE, cocTaBnsemsle Ha 6onee Anu-
TenbHblE CPOKU. B nepcnekTuBHbIX MiaHax npegycmartpueaetcs paspaboTka
HanBoriee BaXHbIX HOPMATMBHLIX MPABOBLIX aKTOB, @ TaKXe HOPMAaTUBHbIX
NpaBoOBbLIX aKTOB, MOArOTOBKA KOTOPbLIX NNaHWpyeTcs Ha Cpok Goree OgHOro
roga.
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2. MogroToBka (paspabotka)

MoproToBka - oAHa M3 LEHTpanbHbIX CTaAWi B npouecce usgaHusi. AKT MOXeT
rOTOBUTLCSA MO COGCTBEHHONW MHWULMATMBE OpraHa Miv Mo yKa3aHWi BbILLECTOSILLErO
opraHa.

YMNONHOMOYEHHbIV opraH, paspabaTbiBatloLMili NPOEKT HOPMAaTUBHOIO MpaBo-
BOrO akTa, cosfaeT pabouylo rpynny no noaroToBKe NPOEKTa WM MopyyaeT ero
NoAroTOBKY OAHOMY M3 CBOMX MoApasfenieHunii, KOTOpoe BbIMOSHSAET (PyHKLMKU pa-
6oyeli rpynnbl. B nogrotoBke npoekTa obs3aTenbHO y4actve paboTHUMKOB topuaun-
Yeckoro noapasaeneHns opraHa, noAroTaBUBAIOLENO MPOEKT.

K noarotoBke HOpMaTMBHbIX MPAaBOBLIX MOCTaHOBMNeEHWUi [lMpaBuTtenbctea Pe-
cny6nukn KasaxctaH, a npyv HeOOGXOAMMOCTU - NPOEKTOB HOPMATUBHbLIX NPaBOBbIX
aKTOB APYruX YNOSIHOMOYEHHbBIX OPraHoB MOryT MpUBMeKaTbCcs CneuynanucTel pas-
NUYHBbIX obnacTel 3HaHWIA, HayuYHble yYpexXaeHWs U HayyHble paboTHMKKW, npea-
cTaBUTENM 0BLWECTBEHHbIX 0ObEANHEHWIA.

Moa3akoHHblE HOpMaTMBHbLIE MpPaBOBbIE aKTbl YMNOMHOMOYEHHbIX OpraHoB
OHOTO YPOBHSI MOryT paspabaTbiBaTbCsl, @ NpM HEOBXOAUMOCTU - MPUHUMATLCS
HECKONBbKMMMU YNOMHOMOYEHHBIMU OpraHamu.

YNONHOMOYEHHbI OpraH, ecnv UHOe He YCTaHOBMEHO 3aKOHOAATeSIbCTBOM,
MOXeT NOpyYnUTb NOArOTOBKY MPOEKTa HOPMaTWBHOIO NPaBOBOro akTa NoABeaoM-
CTBEHHbIM €My rocyAapCTBEHHbIM OpraHaM W OpraHusauusiM Unu 3akasaTb ero
NOAroTOBKY Ha JOroBOPHOW OCHOBE CreuuanucTaM, Hay4HbiM yYpexxaeHusim, oT-
OenbHbIM YYeHbIM UK UX KOMMekTMBaMm, B TOM Yuchne 3apy6exHbiM, ¢ UCNOMb30-
BaHWEM Ha 3TW Lienu BblAeneHHbIX GIoaXeTHbIX CPeACTB U FPaHTOB.

YNONHOMOYEHHBI OpraH BrpaBe TakXe MOpPyYUTb NMOATOTOBKY anbTepHaTuB-
HbIX MPOEKTOB HECKOMNbKMM FOCYAAapPCTBEHHBIM OpraHam W opraHusauusm unu no-
py4nTb UX pas3paboTky Ha [OroBOPHOW OCHOBE, B TOM YWUCNEe MO KOHKYpCY, He-
CKONbKMM Hay4HbIM OpraHu3aumsm Unm yyeHbiM.

Ecnu ans obecneyeHns eicTBUS HOPM FOTOBSILLErOCS NPOEKTa HOPMaTUBHO-
ro npaBoBOro nocraHosnexus lMNpasutensctBa Pecnybnukn KaszaxctaH Heobxoam-
MO BHECEHWE U3MEHEHWI M JONOSIHEHWIA B APYrMe HOPMAaTUBHbIE NPaBOBLIE aKTbI,
O[HOBPEMEHHO C MPOEKTOM OCHOBHOIO akTa AO0JKHbI ObiTb NOArOTOBMEHLI MPO-
€KTbl aKTOB C yKa3aHHbIMW U3MEHEHUSIMU U AONOMNHEHUSIMU UMW JAHO MOpYyYeHue
COOTBETCTBYIOLMM OpraHam O NOoAroTOBKE TakuMxX akTOB.

3. CornacoBaHne rfpoeKkta HOPMAaTUBHOIO paBoOBOrO aKkta C 3auHTe-
PECOBaHHbIMU  rOCYAapCTBEHHbIMW  OpraHaMu W OpraHu3auusMu

MoAroToBneHHbIi NMPOEKT HOPMAaTMBHOrO MPABOBOrO akTa HampaBnsieTcs Ha
cornacoBaHue C 3aMHTEPeCOBaHHbIMU TOCYAAPCTBEHHLIMU OpraHamu U OpraHu-
3aumsimu. K npoektam HopMaTMBHbIX NMPaBOBbIX akTOB, NpeAycMaTpyBaloLLUM COo-
KpalleHne rocyfapCTBEHHbIX [OXOAOB MMM YyBeNMYeHUe FoCyAapCTBEHHbIX pac-
X0[0B, NpunaralTcsi PUHAHCOBO-3KOHOMUYECKUE pacyeThbl.
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MepeyeHb rocynapCTBEHHLIX OPraHoB, C KOTOPbIMW MPOEKTbl HOPMAaTUBHbIX
NpaBOBbIX aKTOB MoanexaT obsisaTerlsbHOMY cornacoBaHuto, onpeaensietca lNpa-
BUTENbLCTBOM Pecny6nukn KazaxcraH.

[ocynapcTBeHHbIE OpraHbl M OpraHv3auuu, KOTOpbIM MPOEKT HOPMAaTUBHOIO
NpaBOBOro akTa HanpaBfeH Ha cornacoBaHue, AOSKHbI NOArOTOBUTL CBOM 3amMe-
YaHUsi U NPeafIoOKEHNS MO NPOEKTY UK COoBLUTL 06 MX OTCYTCTBUM OpraHy, pas-
paboTaBLiemy NpoekT, B TedeHne 30 kaneHaapHbIX AHEWR CO AHS NONyYeHus, ecnu
WHOI, Bonee KOPOTKUIA, CPOK HE Gbin YyCTAHOBIEH YNONHOMOYEHHbLIM OPraHoM.

3ameyaHunsi rocyJapCTBEHHOrO opraHa Nno MPOEKTy HOPMAaTUBHOIO NPaBOBOro
aKkTa JOMKHbI cofepaTb MPeasioKeHns Mo yCTpaHeHUo HedoCTaTKoB, a Takke
OTHOCUTBCS HEMOCPEACTBEHHO K BOMpPOCaM €ro KomneTeHuuu, 6blTb 060CHOBaH-
HbIMW 1 MCYepnblBaOWMMK, NpeacTaBneHHbIMU B MUCbMEHHON hopme.

4. Okcneptusa

B 3akoHopaTenbcTBe Pecnybnuku KasaxctaH npegycMOTPEeHbl pasfuyHble
BUAbI 3KCNEpPTU3:

*  peanpuHUMAaTenbCckasi 3KCrepTu3a Mo NPOeKTaM HOPMAaTUBHbIX MPAaBOBbIX
aKTOB, 3aTparnBarvlnx WNHTEpPeECHI Cy6‘beKTOB YacTHOro npeanpuHuUMmatenb-
CTBa. JKCnepTu3a NPOBOAWUTCS aKKpeAUTOBaHHbIMU OBbeANHEHUSIMU CyObek-
TOB 4YaCTHOro npeanpuHMUMaTenbCcTBa;

* HayyHasl aKkcnepTuda. B 3aBWCHMOCTM OT NpPaBOOTHOLLEHWN, Perynmpyembix
aKkTamu, BblAENAT NPaBoOBYIO, 3KONOrMYecKylo, (UHaAHCOBYIO, aHTUKOPPYNLK-
OHHYIO Hay4HYH JKCTMEPTH3Y.

PelueHve o npoBedeHNn aKcnepTM3bl NpoekTa HOPMATUBHOTO NPaBOBOTO akTa
MOXeT ObITb NPUHATO YNOJIHOMOYEHHbIM OpraHoMm, a Takxe OOJDKHOCTHbIMWU Nun-
LUaMn WU CTPYKTYpHBIMU MoApasfeNeHnsiMU YNONHOMOYEHHOrO opraHa, ecnu
pernamMeHToM 3Toro opraHa unu UHbIM 3akoHO4aTEeNIbCTBOM 3TUM Nnuuam U CTPyK-
TYPHbIM NOAPa3feneHnsiM Takoe NpaBo NPeAoCTaBeHo.

5. MpuHatne  akta

3akoH PK «O HopMaTMBHbIX NPaBOBbIX aKkTax» He COAEPXUT YETKUX yKa3aHuin
0 TOM, KOrfja akT cuMTaeTcs NpuHATHIM. B COOTBETCTBMM CO CNOXUBLLENCS ynpaB-
NEHYECKON MPaKTUKOW aKT CUMTAETCA MPUHATHIM C MOMEHTA FONOCOBAaHUSI, eCcnn
peyb UAEeT 0 eAMHOHaYanbHOM OpraHe, WM ¢ MOMEHTA MOAMUCaHUSA, ecnn peyb
WOET O KONMernanbHOM opraHe.

6. NocynapcreerHas perncTpaynsi

HekoTopble akTbl OpraHoB UCMOMHUTENBHOW BiacTy nognexar rocyaapcTBeH-
HoW peructpauum B MuHucTepcTBe tocTuumm Pecnybnvku KasaxctaH unm ero
TeppuTOopUanbHbIX nofdpasgeneHusx. K yucny TakMx akToB OTHOCATCS akTbl, U3-
AJaBaemMble NIOOBLIMU UCNONHUTENBHBIMU opraHamu Bnactu, 3a UCKNnw4yeHuem no-
cTaHoBneHuit MpaBUTEnbLCTBa, KOTOpble UMeIoT 0bLieobs3aTernbHoe 3HadveHue n
KacatoTcs npas, cBo6oA 1 06513aHHOCTEN rpaxaaH.
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B npouecce perumcrtpauumn npoBepAeTcA COOTBETCTBME aKTa 3aKOHY, akTam
BblLLECTOALLNX OPraHos, cobniogeHne YCTaHOBIIEHHbIX ANA n3gaHua npouenyp.

PerI/ICTpaLWIﬂ ABNAETCS HeOO6X0AUMbBIM ycnoBuem BCTYNNEeHUA akToB B CuUny.
He3apeI'VICTpV|pOBaHHbIe HOpMaTMBHbIE NpaBOBble aKTbl HEe MMEKT puanye-
CKOW CcuUnbl U JOMXHbl BblITb OTMEHEHbI opraHom, ms3gaslwnm UX, ecnu pelleHune
OpraHoB LCTUUUNN He obxanosaHo B YCTaHOBJIEHHOM nopsaake.

7. Bcrynnenne B cuny

Mo o6wemy npaeurny HopMaTWBHbIE MPaBOBblE aKTbl BCTYNaloT B CUMy nocre
UX MoAnucaHus.

HOpMaTVIBHbIe npaBOBbl€ aKTbl, noanexatwyune rocy,qapCTBeHHon perucTpauyumn
B OpraHax lCcTuuyMu, BCTYNalT B CUIY CO AHS rOCYyAapCTBEHHON perucrpauumu.

8. Ony6nmnkosaHne

HopmaTusHble NpaBoBble akTbl OPraHoB WCNOMHUTENBHON BNacTu, KacawLliue-
ca npas, cBoboA n 06si3aHHOCTeN rpaxaaH, nopnexart obsi3aTensHOMy odulm-
anbHOMYy onybnuKkoBaHuWIo, YTO, B CBOK oyepedb, siBnseTcs obsa3aTenbHbIM ycrno-
BUEM WX NPUMEHEHUS.

OdumymanbHbeiMK nsgaHuamu senstotcs CobpaHue aktos MpesngeHta Pecny-
6nukn KasaxctaH u [lMpasutenbctBa Pecny6nukun KasaxctaH, CoGpaHue akToB
LeHTPanbHbIX UCMNOMHUTESNbHBIX U UHbIX LieHTpasnbHbIX rOCyAapCTBEHHbLIX OpraHoB
Pecny6nukn KasaxcraH.

OdwuymansHoe onybnukoBaHWE HOPMATUBHBLIX MNPAaBOBLIX aKTOB OCYLLECT-
BNAETCSA Takke NepuoauyeckUMy neyvaTHbIMU U3JaHWSMM, MNONYYUBLUMMMK Takoe
npaBoO Ha KOHKYPCHOWM OCHOBe, B nopsiake, onpegensiemom [lpasutensctsom Pe-
cnybnuku KasaxcraH.

B npaBonpvMeHVUTENbHON NpakTUKe AOMKHbI MCNONb30oBaTbCA oduunanbHbIe
nyénukaumm HopmMaTUBHbIX MPaBOBbIX aKTOB.

HeoduunanbHoe onybnunkoBaHue HOpMaTUBHbBIX NPaBOBbIX aKTOB [OMyCKaeT-
€Sl TONbKO nocne ux oduuymanbHOro onybnmkoBaHums.

OdmymnanbHoe onybnukoBaHWe akToOB LEHTpasibHbIX MCMOSMHUTENbHBLIX opra-
HOB OCYLLECTBNSAETCH TOMbKO B NEPUOANYECKUX MEeYaTHbIX U3JaHUsIX, pacnpocTpa-
HAeMbIX Ha Bcel Tepputopum Pecnybnukn KasaxcraH.

OdmymanbHoe onybnukoBaHWe HOPMAaTUBHBLIX MPaBOBbIX MNOCTAHOBMEHWN
akuMaToB M HOPMAaTUBHbIX MPaBOBbLIX PELIEHUI aKMMOB OCYLLECTBMSETCA B ne-
puoaMYecKUX MneyvaTHbIX M3OaHWsAX, pacnpocTpaHseMmblX Ha TeppuTopunM CooT-
BETCTBYIOLLEN aAMUHUCTPATUBHO-TEPPUTOPNANBHOW eANHULbI.

He ponyckaetcs oduuynanbHoe onyGnuKoBaHWe HOPMaTUBHbIX NPaBOBbIX
aKTOB B HEMOMHOM W3MOXEHUWN, 3a UCKMNIOYEHNEM HOPMaTUBHbLIX NPAaBOBbIX ak-
TOB, COAepXaliux rocyfapCTBEHHble CEeKPeTbl U UHYI0 OXpaHAEMYl 3aKOHOM
TanHy.
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9. BeBegeHnne B pgevicTeue

HopmaTuBHble npaBoBble noctaHoBneHus [MpaButenbctBa Pecnybnuku Ka-
3axcTaH BBOAATCA B AENCTBUE MO UCTEYEHUU OeCATU KaneHgapHbIX AHeW nocne
MX NepBoro ouunanbHoro onybnnkoBaHWs, ecnm B CaMuMxX MNOCTaHOBIIEHUSIX UK
aKTax 0 BBeEHWUWN UX B AEeCTBME HE yKa3aHbl UHbIE CPOKM.

HopmaTuBHble npaBoBble Mpukasbl MUHUCTPOB Pecnybnuku KasaxctaH u uHbIX
PYKOBOAMTENEN LeHTpanbHbIX FOCYAapCTBEHHbIX OPraHoB, HOPMATUBHbLIE NMPaBOBbIE
NMOCTaHOBIIEHMSI LLeHTPasibHbIX FOCYAapCTBEHHbIX OPraHoB, HOPMAaTUBHbIE NPABOBbLIE
NOCTaHOBNEHNS aKMMaTOB U HOPMATUBHbIE NPABOBbLIE PELLEHWS aKMMOB BBOAATCS B
OenCTBME CO AHS UX NPUHSTUS, €CN B CaMKX akTax He ykasaHbl UHblE CPOKM.

HopmaTuBHbIE NpaBOBbIe aKkTbl OPraHOB WCMOMHUTENBbHOW BRacTu, noanexa-
LMe rocyaapCTBEHHON pernctpauun B opraHax icTuuuv, BBOAATCA B OeWCTBUE
MO UCTEYEHWUN OECATW KaneHAapHbIX AHEW nocne AHA UX NepBoro ouumansHoro
onybnvKkoBaHus, ecrnv B CaMuX akTax He ykasaHbl UHbIe CPOKM.

HopmaTtuBHbIE NpaBOBbIE aKTbl, KOTOPLIMU YTBEPXAATCS KBanugukaLumoH-
Hble TpeboBaHWsA, Npasuna NMUEeH3MPOoBaHWS BUOOB AEATENbHOCTU U NEPEYHN OT-
OenbHbIX TOBApOB, 3KCMOPT M UMMOPT KOTOPbIX NOAMEXaT NULEH3NPOBAHUIO, HE
MoryT ObITb BBeAEHbI B AeCTBUE A0 UCTeYeHus 21-gHeBHOro cpoka nocrne ou-
umanbHoro ony6rvMkoBaHWs 3TUX akTOB.

Bo Bcex HOpMaTUBHbIX MPaBOBbIX akTax AOSMKEH OblTb Yka3aH CPOK BBEAEHMWS
MX B Aencrteme.

K HopMaTWBHBEIM MpaBOBLIM akTam NpPeabABNATCS onpeaeneHHble Tpebosa-
HUs, HecobroAeHNe KOTOpbIX, B 3aBUCUMOCTU OT CTEMEHU TSHXKECTU, MOXET npu-
BECTU K TOMY, YTO akKT OygeT npusHaH He3akOHHLIM MM He OTBEYalLWMUM LEensm
rocyjapCTBEHHOTO yrpaBneHusl.

3akoHHoCTb. AKT porxeH 6blTb M3AaH B Mpeaenax KOMMNETEeHUUM Toro wunu
nHoro opraHa. OH He JOMKEH NMPOTUBOPEYMTb 3aKOHAM UM aKTaM BbILLECTOSALLMX
opraHoB. Kpome Toro, akT AorkeH ObiTb M3aaH ¢ cobniofeHneM yCTaHOBNEHHOro
nopsiaka u npoueayp, KoTopble Obinn NepeyncneHsl Bbille.

L{enecoobpasHocTb. AKT [OMKeH COOTBETCTBOBATb LENsM W 3ajadvam rocy-
[apCTBEHHOTrO ynpaBneHus, UMeTb O6LLECTBEHHYIO NOb3Y. AKTbl He AOMKHbI Mpe-
[0CTaBNATb NpeuMyLecTBa U3NYECKUM NN IOPUANYECKAM NULAM, eCnu Takue
npenMyLLecTBa He Bbl3BaHbl HEOOXOAUMOCTBIO.

OpraHu3aynoHHo-TexHn4Yeckue TpeboBanus. B c1. 16 3akoHa PK «O HopmaTume-
HbIX MPaBOBbIX aKTax» ycTaHaBNMBalOTCS 0bs3aTenbHble PEKBU3UTLI TaKUX aKTOB:

1) rocynapctBeHHblli Mepb Pecnybnuku KasaxcraH;

2) ykasaHue Ha copMy aKkTa, B Hallem cryyae: noctaHosreHue lNpaBuTenscrea
Pecny6nukn KasaxctaH; npukas MUHWCTPa; NpuKa3 pyKoBOAMTENS LieHTpanb-
HOTO rOCyAApCTBEHHOrO OpraHa; MOCTaHOBMEHWe LeHTpanbHOro rocygap-
CTBEHHOrO OpraHa; MoCTaHOBMIEHNe akMmarTa; pelleHne akuma.
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3) saronoBok, 0603HavawLWmin NpeaMeT perynmpoBaHns AaHHONO HOPMaTUBHOTO
npaBoOBOro akTa;

4) MecTO M faTa NPUHATUS HOPMATUBHOTO NPaBOBOrO aKTa;

5) pervcTpayuoHHbIi HOMEP HOPMaTUBHOTO MPaBOBOrO aKTa;

6) noanucb nuua, yNnoMHOMOYEHHOro MOAMUCHIBATL COOTBETCTBYHOLIMIA HOpMa-
TUBHbI NPaBOBOW aKT;

7) ykasaHue Ha AaTy M HOMep roCyAapCTBEHHOW perucrpauum HOpMaTUBHOMO
NpaBoOBOro akTa B HOPMAaTMBHbLIX NPaBOBbLIX aKTax, MOANEeXaliux Takoh peru-
cTpauuu B opraHax toctuumum Pecnybnukm Kasaxcrar;

8) repboBas neyaTb.

TeKkCT HOPMaTMBHOIO NPaBOBOrO akTa manaraeTcs ¢ cobnogeHneM HOpM Nu-
TepaTypHOro sisblka W lopuanyveckolt TepmuHonoruvi. He ponyckatotcs ynoTtpe-
6reHne ycTapeBLUMX M MHOTO3HAYHbIX CIOB U BbIPAXEHWI, aNuTEToB, MeTadop,
cokpalleHve cnoB. TeKCT HOPMaTMBHOIO NPaBOBOroO akTa He [OIMKeH codepxaTb
NOJIOXEHNS, HE HecyLlMe CMbICIIOBO U NPaBOBOI Harpysku.

AKT fOMmxeH ObiTb CTPYKTYpHO MOCTPOEH B COOTBETCTBUM C TpeboBaHusaMM
3akoHa PK «O HopmaTtuBHbIX NpaBoBbiX aktax». OCHOBHbLIM CTPYKTYPHbIM 3ne-
MEHTOM HOPMAaTUBHOIO aAMWHUCTPATUBHO-NPABOBOrO akTa SBMSETCA MyHKT, CO-
nepxatuii B cebe HopMbl npasa. MyHKTbI MOFYT A€NUTLCA Ha NOANYHKTLI. BHYTpU
MYHKTOB U MOAMYHKTOB MOTYT GbiTb YaCTW - NOTMYECKN 3aKOHYEHHblE OTAEMNbHbIE
HOpMbI NpaBa, BblAaensiemble ab3auamu. bnuskue no copgepxkaHuio MyHKTbI 3Ha-
YuTenbHbIX MO 06bEMY HOPMAaTMBHbLIX MPABOBbIX aKTOB MOryT OObEAUHSATHCS B
rnaebl. Heckonbko rnae, 6MM3kuMx No coAepXxaHuio, MOryT o6beAuHsATLCS B pas-
Aenbl, a pasgensl, B CBOK oyepeAb, MOryT 06beAuHATLCA B YaCTU HOPMaTUBHOTO
npaBoBOro akTa.

B oTHOLEHNN HOPMAaTUBHbIX NPABOBbLIX AKTOB TakK Xe, Kak U B Cry4yae ¢ akta-
MU WHOWBUAYANbHOrO NPUMEHEHWS, OEWCTBYET MPe3yMnuusi 3aKOHHOCTU aKToB,
o3HauvawLas, 4To cybbekTbl npaBa 4OGPOCOBECTHO MonararlT, YTO akT U3gaH c
cobntofeHnem Bcex TpeboBaHWi, NPeayCMOTPEHHbIX 3aKOHOAAaTEeNbCTBOM, U noa-
nexuT ucnonHeHunto. OaHako Takasi Npesymnuusi He UCkMovaeT CyLecTBOBaHUS
HUYTOXHBIX M OCMOPMMbIX aKTOB, O KOTOPbIX LUMa peyb Bbille.

HopmaTtuBHble agMUHUCTPaTUBHO-MPaBOBbIE akTbl MOTYT BbiTb U3MEHeHbl op-
raHoMm, MPUHSIBLUMM akKT. VX AelcTBUE Takke MOXeT ObiTb NPUOCTAHOBNEHO opra-
HOM, MPUHSBLUWM aKT, BbILECTOSALWMUM OPraHoM, NMPOKypOPOM.

OcHoBaHusl Ana npekpalieHus AeCTBUS HOPMAaTMBHbLIX aAMUHUCTPATUBHO-
NpaBoOBbIX aKTOB Takue xe, Kak U Ans nobblX APYrMX HOPMATUBHBIX MPaBOBbIX
aKTOB, @ UMEHHO:

1) wncTeyeHme cpoka, Ha KOTOpbIA GbiN NPUHAT akT UMK ero YacTb (YacTu);

2) NpWHSATUE HOBOTO HOPMATUBHOrO MPaBOBOrO akTa, KOTOPOMY MpoTUBOpeYaT
MONIOXEHUS1 paHee U34aHHOro HOPMAaTUBHOMO MPaBOBOrO akTa MMM KOTOPbIM
nornowaeT paHee U3aHHbIV akT;
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3) npu3HaHWe NPUHATOro akTa HEKOHCTUTYLMOHHBIM B MOPSAKe, YCTaHOBIIEHHOM

KoHcTutyumenn Pecnybnukm KasaxcraH;

4) npusHaHWe akTa yTpaTUBLUMM CUSTy OPraHoM, NPUHSBLLUMM 3TOT aKT, U UHbIM

YNOMHOMOYEHHbIM Ha 3TO OpPraHoM.

OdpumumanbHoe TOMKOBaHWE HOPMATUBHBLIX aAMUHUCTPATUBHO-NPaBOBbLIX akK-
TOB AAlOT OpraHbl UM JOMKHOCTHbIE NnLa, UX MPUHSABLIME (U34aBLUME).

['ocynapCTBeHHbIE OpraHbl, NPUHUMAlOLME HOPMAaTUBHbIE NPaBOBbIE aKThbl,
NPOBOASAT yYeT U CUCTEMATU3ALMI0 3TUX aKTOB, BEAYT KOHTPOSbHbIE 3K3eMNnsapbl
NPUHATBIX MU aKTOB, B KOTOPblE CBOEBPEMEHHO BHOCAT BCE TEKYLLME U3MEHEHUS
1 pononHenus. B 3akoHe PK «O HOpmaTMBHbIX NPaBOBbIX aKTax» rOBOPUTCS, YTO
rocyAapCTBEHHble OpraHbl NEPUOANYECKN U3AAI0T COOPHUKU MPUHATBIX UMW HOP-
MaTMBHbIX NPaBOBbLIX akTOB NMMBO AaloT NopyyveHns 06 n3gaHum Takmx cOOpPHUKOB
MHBIM FrOCyAapCTBEHHLIM OpraHam 1 opraHusauusim.

HopmaTuBHblE afMWHUCTPATMBHO-MPaBOBbIE aKThl BKMIOYAIOTCH B rocyAap-
CTBEHHbIVi peecTp HOPMaTUBHbLIX NPABOBbLIX aKTOB, BEAEHUE KOTOPOro BO3MOXEHO
Ha MuHuctepcTBo tocTuuum Pecnybnukmn KasaxcTaH.

Bce rocyaapcTBeHHble opraHbl, BKNOYas UCMOMHUTENbHbIE, 06513aHbl Npeno-
CTaBnATb AOCTYN 3aMHTEPECOBaHHbIM NMULEAM AN O3HAKOMMEHWS C MPUHATLIMU
HOpPMaTVBHLIMW MPAaBOBLIMW akTamu, Kpome TeX, KOTopble coaepxaTt rocyaap-
CTBEHHbIE CEKpeTbl UMW OXpaHAEMY 3aKOHOM TaiHy.

§ 4. ADMMHUCTpAaTUBHLIN 4orosop

OBPEMEHHBI 3Tan pa3sBuTUsa o6LLECTBa U rOCyAapCTBa OTMEYEH NOBbILLEHN-
CeM ponu nybnuyHoro npasa B perynupoBaHnM O6LLECTBEHHbIX OTHOLLIEHWIA
1 OOQHOBPEMEHHO PasBUTUEM AEMOKPaTUYECKUX MHCTUTYTOB U UX MPUCYTCTBUS B
rocyfapcTBeHHbIX Aenax. B ykasaHHON CBA3M rocyfapcTBO BbIHYXAEHO W3bICKM-
BaTb HOBblE NMOAXOAb! U NPaBoBble (DOPMbl BO3AEWCTBUS Ha OBLECTBEHHbIE OT-
HOLLEHUS, B3aUMOAEWCTBUS C UHCTUTYTaMMU rpaxaaHckoro obLiecTsa, opraHusa-
UmMaMU 1 rpaxaaHamu. [ns peweHns aTmux 3agad ocobyo akTyanbHOCTb U HOBOE
3BYyYaHWe B COBPEMEHHbBIX YCNOBUAX 0bpeTaeT 4OroBOPHbLIN cnocob perynuposa-
HWS NyBNUYHBIX OTHOLEHNIA. COOTBETCTBEHHO, yYMTbIBasi cneunduky nyGnmyHo-
NpaBoOBbIX OTHOLIEHWA U NPEeUMyLLECTBEHHO OAHOCTOPOHHE-BNACTHbLIN XapakTep
BO3JEWCTBUSA Ha HUX, B OCOBOM U3y4YeHUM U HOPMaTUBHO-NPaBOBON pernameHTa-
LMK HyxaaeTca sBneHne forosopa (cornalleHns) B agMUHUCTPATUBHOM MNpase.

Mpobnema gorosopa B aAMUHUCTPATUBHOM nNpase (aAMUHUCTPATUBHOIO JOrO-
BOpa) ABNSETCA He HOBOW. [JcKyccum no BONpPOCY O NPUHLMNMANBHON BO3MOXKHO-
CTW CyLLEeCTBOBaHMS 4OroBopa B aAMUHUCTPATUBHOM NpaBe Kak CaMOCTOATENBLHOrO
ny6rMYHO-NPaBOBOro SABNEHUSI U €ro OTIIMYUTENBHBIX 0COBEHHOCTEN MO CPaBHEHMIO
C YaCTHOMPaBOBLIM AOrOBOPOM AaBHO BEAYTCSH MeXAy NpeacTaBUTENsaMU LiMBUMK-
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CTUYECKOV U aAMUHUCTPATUBHO-NPABOBOI Hayku. B Hemarnon cteneHy nosiBnexune n
yXKe ONUTENbHOE CyLecTBOBaHWE NOAOGHbIX OANCKYCCUIA BbI3BAHO K XKM3HW U3 Npak-
TUKW HanMumem caepbl NOrpaHNYHbIX, CMEXHbIX OTHOLLEHWIA Ha CTbike NyGNMYHOrO
W 4acTHOro npaea M NPaKTUYECKUMMW CropaMu MeXAy y4aCTHUKaMKU 3TUX OTHOLUE-
HWIA OTHOCUTENBHO XapaKTepa OTHOLLIEHWA U METOLOB UX PErynmpoBaHus.

CyObeKkTbl UCNOMHUTENBHOW BnacTu, BCTynasi B CBOEW MOBCEOHEBHONW Aes-
TENbHOCTU B YAaCTHOMPABOBbLIE OTHOLUEHWUSA C rpakgaHamu M opraHuMsauusiMu, 3a-
WHTEpPEeCcoBaHbl B NPUBHECEHNM B 3T OTHOLLIEHUSA NyGIMYHO-NPaBOBOro aneMeHTa
ONS YCUNEeHUa CBOEW Mo3uuuM M YNpOoLLEeHUs npoueayp peanusauuy CBOMX npas
n oba3aHHOCTEN.

HanpoTuBs, rpaxaaHe n opraHusaumm nposiBRSOT 3aMHTEPECOBAHHOCTb B peanm-
3auumn 1 3awuTe CBOMX NpaB Aaxe B NyONMYHO-NPaBOBbIX OTHOLLIEHUSIX YacTHomnpa-
BOBbIMM MeToAamu 6e3 BO3MOXHOCTW OTBETHOTO NMPUMEHEHWUSI TOCYAAPCTBEHHBIMU
opraHamy MexaHW3mMoB O[JHOCTOPOHHE-BIAaCTHOrO AaBMIEHNSI U CUMOBbLIX METOLOB.

Kak cnefcteue, UMBUIUCTKA, OCHOBbLIBAsICb HA MPUHLMMIAX paBeHCcTBa y4yacT-
HWMKOB FpaxJaHCKUX NpaBOOTHOLUEHW U cBOGOAbI AOroBOpa, yTBepxaaeT o6 uc-
KNYNUTENBHO YaCTHONPABOBOM XapakTepe BCEX AOrOBOPHbLIX OTHOLUEHWI rpax-
[aH 1 HerocyjapCTBEHHbIX OpraHu3auuii, ¢ O4HOW CTOPOHbI, U FrOCYAAPCTBEHHbIX
OpraHoB UNW rocyfapcTBa B LENoM, C ApYrovi CTOPOHbI.

MHeHWe UMBUNMCTOB MO [AaHHOMY BOMPOCY Pa3fensitoT U HEKoTopble npea-
CTaBUTENU agMWHUCTPATUBHO-NPABOBON Hayku. Tak, Yepes Mpuamy KpUTUKWU SIB-
NeHUs afiMMHUCTPATUBHbIX JOrOBOPOB KaK CaMOCTOSATENbHOW NpaBoBOW (hopMbl
ynpaBneHnss paccmaTtpuBan CyLleCTBOBaHWE OTAEMbHbIX [OrOBOPHbIX Hayan B
aAMUHUCTPATMBHOM NpaBe W3BECTHbIN yyeHblil-agmuHucTpaTueuct K0.M.Kosnos.
B yacTHocTW, oH nucan: «[JoroBopHble Hayana, faxe eclnv OHU pa3BMBalTCH
B ccpepe rocyfapCTBEHHOIO ynpaBneHus, He MNpuobpeTalT aBTOMAaTUYECKU Xa-
pakTep aAMUHUCTPATUBHO-NPaBOBbLIX. TeM Bonee oHW He BbICTYNalT B KayecTse
CaMoCTOATENbHbIX (DOPM yNpaBrieHYeCcKoW AeATENbHOCTU, Hanpumep, Hapsigy ¢
n3gaHuemM oAHOCTOPOHHUX MPAaBOBbLIX aKTOB ynpasneHusl. Takoro poga AOroBopbl
HOCSIT, KaK NpaBWMo, KOMMIEKCHBIA XapakTep, PerynupyloTcs B MeXoTpaciieBoM
macwTtabe, a NoToMy He MOryT BblpaxaTb 3agaun U OYHKLUMU UCMNOMHUTENBHON
BNacTu, OTOXAECTBNATLCS MO CBOEN HOPUAMYECKON PONM C NpaBOBbIMU (A4BYCTO-
POHHUMUM) aKTaMu ynpaBneHus» 6.

OCHOBHbIM KaMHEM MPETKHOBEHWUS Ha MyTW NPU3HAHWS B aAMUHUCTPaTUBHOM
npaBe agMUHUCTPATUBHOrO AOroBopa Kak CaMoCTosiTeNbHOW hopmbl ynpasre-
HUS SIBNSIETCS NPU3HAaBaeMOEe MHOMMMUW aBTOpaMu NPOTMBOPEYME MeXZy WMMe-
paTUBHOW NPUPOAOW FrOCYAapCTBEHHOIO YNpaBfieHWs U PaBEHCTBOM YYaCTHUKOB
[oroBopHbix cBssei'?. Tak, K0.M.Ko3noB B OTHOLIEHWUM LOrOBOPHbLIX CBA3EW B aa-

16 AQMUHWCTpaTUBHOE NpaBo: y4ebHwuk / noa pea. J1.J1.Monosa. C. 270.
17 AnexuH A.IM., Kapmonuukuin A.A., Kosnos K0.M. AgmuHucTpaTteHoe npaso Poccuiickorn ®eaepauuu. -
M, 1996. C. 200.

193



nasa 6

MUHUCTPATUBHOM NpaBe OoTMeYars, Y4To «B npouecce YHKUMOHUPOBaHWUSA MUcnon-
HUTENbHbIX OPraHOB roCyapCTBEHHOW BNacTy AENCTBUTENBHO MHOMAA BO3HWKAKOT
[OroBOpHbIE CBA3W MeXay OTAEMbHbIMW CyObeKTaMu ynpaBneHus, Mexay HUmu
N oBLWECTBEHHBIMN 06beauHEHUAMIU. DTO - HOBOE, €Lle HeadoCTaTOYHO OCMbIC-
NeHHoe sABMeHne, NOCKOSbKY NpUpoAa rocyAapCTBEHHOro ynpasneHus npeanona-
raeT UMnNepaTMBHOCTb OAHOCTOPOHHUX HOPUANYECKU-BMACTHBIX BOMNEU3bSBMNEHUN
cybbekTa UCNONHUTENbHOW BNAcTW, a AOrOBOPHbIE CBA3N UCXOAAT U3 paBeHCTBa
NX Y4aCTHUKOB» 18,

[pyrve npeacTaBATENW aAMWHUCTPATUBHO-NPABOBOW HaykW, B 4aCTHOCTH,
10.H.Ctapunos, yTBepxaatoT, 4To «nNyb6nmMyHoe nmpaBoO MCMOnb3yeT U A0roBOpHOe
Hayano kak ocobblii cnocob npaBoBOro perynupoBaHus. B my6nuyHo-npaBoBoi
cchepe OOroBOpb! NMPUHUMAKOT Ha cebs yHKUMM ynpaBneHns (Hanpumep, Koopaw-
Hauuu, NOJYMHEHWSI, opraHu3aumu, pacnpeneneHuns) B Lensx B3aMMHOrO y[oBreT-
BOPEHUs1 MybnunyHbIX WHTepecoB»'®. KasaxCTaHCKWA  y4eHblii-agMUHUCTPaTUBUCT
AATapaHoB, npusHaBas CylLeCTBOBaHWE OroBopa B afMUHUCTPATUBHOM MpaBe B
KayecTBe NpaBoBON HOPMbI YpaBeHns, ykasbiBaeT Ha TO, YTO «4oroBop obcnyxu-
BaeT cdrepy NyGnnYHbIX MHTEPECOoB, e Bons CyObEeKTOB CAepXUBaETCA cneLmansHo
YCTaHOBMEHHbIMM rocyAapCTBOM npasunamu... CnegosatensbHo, CybbekTbl [4OroBo-
pa pyKoOBOACTBYIOTCA He CBOGOAHbLIM BONEN3bsBIIEHMEM, a NpaBoBbIM TpeboBaHneM
aAMWHUCTPaTUBHOTO Mpasuna. Tunonornyeckue NpusHaku rpaxaaHcKo-npaBoBOro,
TPYAOBOro 4OrOBOPOB HEMPaBOMEPHO MEPEHOCUTb Ha aAMUHUCTPATUBHbLIENZO,

CBoero poga KOMMPOMMCCOM B 3TOM CMOpe Npu paspeLLeHMn Bonpoca o BO3-
MOXHOCTM CyLLECTBOBaHWSA [oroBopa B ny6nvyHOM npaBe SBNSETCS CyLecTBO-
BaHne n Bceobllee npusHaHWe MexAyHapoAHbIX A0roBopoB. MexayHapoaHble
[OroBopbl C yyacTMeM rocyAapcTB SIBNSIOTCA MO CBOeil npupoge nybnuyHo-
npaBoOBbIMW, U TEM HE MEHEe OHWU OCHOBaHbl Ha MPUHLMNax paBeHCTBa U cBobO-
bl BONEN3BSBMNEHNS UX CTOPOH - PABHOMPABHbIX U CyBEPEHHbIX rOCYAapcTB U UX
YMONIHOMOYEHHbIX OPraHoB Kak CybbekToB MexayHapodHoro npasa. B 3akoHe Pe-
cnybnukn Kasaxctan ot 30 mas 2005 r. «O mexayHapoaHbIx AOroBopax» Mexay-
HapoaHbIi foroBop Pecnybnvkm KasaxcTaH onpegensieTcsi Kak mexayHapogHoe
cornaileHve, 3aknioyeHHoe Pecnybnukoli KasaxctaH ¢ MHOCTpaHHbIM rocyaap-
CTBOM (MHOCTPaHHbI MW rOCyAapcTBamMu) UM C MexayHapoAHOW opraHusauunen
(MexayHapoaHbIMM OpraHu3auusiMu) B MUCbMEHHOW opme U perynupyemoe
MeXayHapoAHbIM MPaBOM He3aBUCUMO OT TOrO, COAEPXWUTCA Takoe cornaileHue
B OJHOM [OKYMEHTE MMM B HECKOMNbKUX CBSI3aHHbIX Mexay coboi AOKyMeHTax, a
Takke He3aBWCMMO OT ero KOHKPETHOrO HaMMEHOBaHWS.

18 AQMUHUCTPaTUBHOE NpaBo: y4ebHuK / nog pea. J1.J1.Monosa. C. 267-268.

19 Baxpax [1.H., PoccuHckuii B.B., Ctapunos H0.H. AgMuHUCTpaTMBHOE MpaBo: y4ebHUK Ans By30B.
2-e n3a., usm. u gon. - M.: Hopma, 2005. C. 399.

20 AgMuHMCTpaTUBHOE nMpaBo Pecnybnuku KasaxctaH. YacTb obujas: yuebHuk ans opuandeckux ga-
KynbTeToB / noa pea. A.A.TapaHoBa. - Anmarsl: XKeTi Xaprbl, 1996. C. 89-90.
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CyllecTBOBaH/E U NMOBCEMECTHOE MPVMEHEHNE rocyAapcTBaMu B CBOEN Mpak-
TUKE MeXAyHapOAHbIX JOrOBOPOB ABMSETCSH SPKUM NMPMMEPOM BO3MOXHOCTU WC-
nosib30BaHUsi TOCYAapCTBOM M €ro opraHamm kak cybbektamu nybnuyHoi Bnactu
[OrOBOPHbIX Hayan B Ny6nM4yHOM npase.

[lpyroe geno, 4Tto nNpusHaBaemble W peanuayemble B CBOMX HOPMax rpaxaaH-
CKMM NpaBOM M MeXxAyHapOAHbIM NPaBOM MPUHLMMAbI PaBEHCTBA YYaCTHUKOB A0-
FOBOPHbIX OTHOLUEHWI N CBOGOAbI 3aKMo4YeHUst JOrOBOPOB He NMoAAepXuBalTcs B
6ONbLUMHCTBE Cry4YaeB B kayecTBe TaKOBbIX B aAMWHUCTpaTWBHOM npaBse. B Tex
Xe crnyyasx, Korga Bce-Taku NpusHaeTcsi paBeHCTBO CTOPOH [JOrOBOPHbIX OTHOLLIe-
HWIA C y4YacTheMm rocygapCTBEHHbIX OPraHoB M cBoboAa 3aKkMOYeHUs UMK JOroBo-
poB, 6ONbLUMHCTBO aBTOPOB CKIIOHHbI CYMTaTb TakMe 4OroBOPbl YaCTHONPaBOBbLIMM
UMK, Kak MUHUMYM, KOMMIIEKCHbIMU, 60 AenaloT oroBopky 06 OTHOCUTENbHOM
paBeHCTBE M OTHOCUTENbHOW aBTOHOMUM BOMW MpU 3aKNi0YeHUn JOroBOPOB.

OO6bIYHO yTBEpXAaeTcs, YTO MCMONMHUTENbHbIE OpraHbl 3aKMYaloT CAEnkKM,
KOTOpble cryXaT sikobbl OAHUM U3 CPeACTB peanusauuMnm UMK yrnpaBhneH4eckux
3afayv 1 yHKUMii. B 0eicTBUTENBHOCTU Xe peyvb UAET O TUMMYHBIX rpaKaAaHCKo-
npaBoBbIX CAenKax (Hanpumep, Nokynka uHBeHTaps, obopyaoBaHus u 1.n.). «Ove-
BuAHO, - nucan K0.M.Ko3nos, - YTO HMKaKOro OTHOLUEHUS K NpaBOBbIM dhopMam
peanusauuy UCNOMHWUTENBHON BNacTu Takoro pofa COrnalleHWs He UMeloT, Tak
KaK UCMOMHWUTENbHbIA OpraH 3ecb He BbICTYNaeT B KavyecTBe HOCUTENs U Bbipa-
3UTens PUANYECKM-BNACTHBIX NOMHOMOYUIA. Hanuuo YncTo BcnomoratensHoe no
OTHOLLUEHMIO K OCHOBHOW ynpaBneH4ecKoi AeATeNIbHOCTW CornalleHue, He Bnusio-
llee Ha ee npupody. HeT 30ecb U agMUHUCTPATUBHO-NPABOBbLIX CBA3EN»2!.

B Tex xe cny4yasx, korga agMUHUCTPATUBHbLIN JOrOBOP (CornalleHne) Bce-Taku
npusHaeTcs B KayecTBe OOHOW M3 agMUHUCTPATUBHO-NPaBOBbLIX (hOPM ynpasre-
HUS, OTMe4yaeTcsi ero agMUHMCTpaTUBHO-NpaBoBas cneunduka. ITa cneuyndu-
ka obycrnoenueaeTcs 0cobblM BRacTHbIM CTaTyCOM CyGbekTa WCNOMHWUTENbHOW
BMacTu B 9TOM JOroBOPe, XapakTepHblM Ny6nnMyHO-NpaBoBbIM coaepxaHnem (1 B
YacCTHOCTM, NpeAMEeTOM) JOroBOpa M BO3MOXHOCTbIO peanusauun cyGbekToMm uc-
MOSIHUTENbHOW BNAcTU CBOMX OQHOCTOPOHHE-BNACTHbLIX MOMHOMOYUIA B MpoLecce
3aKM0YEHNS, WUCMOJIHEHUS, PACTOPXEHUS U NpeKpalleHnss agMUHUCTPaTUBHOIO
[oroBopa22,

Hanbonee nonHoe n emkoe onpeaeneHne agMUHUCTPATUBHOIO AOroBopa Kak
npaBoBON (POPMbI rOCYAapCTBEHHOrO ynpaBfieHWsl, Mo Halemy MHeHuo, 6bino
ccopmynuposaro [.H.Baxpaxom.

C ero TOYKM 3pEHUsl, «aAMUHUCTPATUBHBIA [OroBOp - 3TO OCHOBAHHbIV Ha
aAMUHUCTPATUBHO-NPaBOBLIX HOPMax W BblpabOTaHHbIE B MyO5IMYHBIX  UHTE-
pecax B pesynbTare [o0bpoOBOMIbLHOIO cornacosaHusi Bonu AByx (nmbo 6bornee)

21 AOMMHUCTpaTUBHOE NpaBo: y4ebHuk / noa pead. J1./1.Monoea. C. 269
22 Cm., Hanpumep: Baxpax A.H., PoccuHckuii B.B., Ctapunos tO.H. Yka3. coy. C. 400; AomMuHucTpa-
TuBHOe npaso Poccuu: kypc nekuuii. C. 378-380.
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CyOBLEKTOB aAMUHUCTPAaTUBHOMO rpasa, OAHUM W3 KOTOPbIX BCerga BbICTyna-
er cyObeKT aAMUHUCTPaTUBHOM Bractv, MHOFOCTOPOHHWY aKT, ycTaHaBin-
Barowmii (MpekpaLyaroLymi, U3MEHSIIoLYMI) B3auMHble npaBa u 06s3aHHOCTU ero
y4acTHUKOB» 23,

Ha Haw B3rnsg, passuTue npasa M rocyfapcTBa Ha COBPEMEHHOM 3Tane yxe
[aBHO MO3BONSET NMpU3HaTb [OroBOp (PaBHO Kak WM Apyrue kateropum npasa) B
Teopumn npasa obLieoTpacneBbiM MOHATMEM M paccMaTpuBaThb €ro B Kaxaon oT-
pacnu npaea B kayecTBe OTPacNeBOro NPaBOBOrO SIBMIEHUSI C yHETOM Creundukm
npegmeTa U MeTOAOB NPaBOBOro perynupoBaHusa. Takke 060CHOBaHHbIM npea-
cTaBnsieTcs AeneHne [oroBopoB Ha Ny6nnyYHO-NpaBoBbIE Y YaCTHONPaBOBbLIE.

OTpaBas AOMKHOE LUMBUNUCTUKE B CO34AHUN U Pa3BUTMM JOrOBOPHOro npa-
Ba, He crneayeT 3abbiBaTb O ee OTpPacneBOM MecTe B CUCTEME NPaBOBOM Hay-
kv B uUenoM. basupyowasca Ha Teopun obljero npasa, LMBUINCTUKA, PaBHO
Kak-u Apyrme oTpacneBble NpaBOBble HayKu, MHOroe 3aMmcTByeT U3 Hee (Te-
opvM), HO NpW 3TOM CYLLECTBEHHO AOMOMNHAeT U oborawjaet Teopuio CBOUMU
OOCTUXEHUAMU B pa3paboTke OTAeNbHbIX NPaBOBbIX UHCTUTYTOB U KaTeropui.
CraHoBsicb 06LljeoTpacnesbiMK, BMOCNEACTBUN 3TW Xe MNpaBOBble KaTeropum
HaxoAsAT CBOE MPUMEHEHWEe U HayyHoe 0OOCHOBaHWe yxe B ApYrux oTpacnsax
NpaBOBOM HaykW C y4eTOM KX ocobeHHocTei. lNpu 3TOM OHW He yTpauyuBaloT
cBomx 06LLeoTpacneBbIX YepT, XOTS CyLleCTBEHHbIM 06pa3oM MOryT oTnuyaTtb-
CA OT aHanornyHbIX ABMEHUA B APYrux OTpacnsx npasa - poAoHavanbHUKax
Takmx KaTeropun.

AOMUHUCTPaTUBHOMY JOrOBOPY NpuUCyLy obLmue npusHaku goroBopa kak 06-
LL|eoTpacneBoro NpaBoBOro SABMNEHUS.

Tak, agmMuHuCTpaTUBHLIM fOroBop npeactaBnsieT coboll, npexae Bcero, co-
BMECTHbIi NPaBoOBOiA aKT 4O6POBONBHOIO U CBOGOAHOMO B paMKkax 3akoHa Cornaco-
BaHUSi U U3bSABIIEHNS BOBHE B 06yCnoOBNEHHON 3akoHOM chopme obLyei cornaco-
BaHHOW BONM ABYX (Mnu 6onee) cy6beKTOB aAMWHUCTPATMBHOMO Npasa, KOTOpbI
npusBaH yperynvpoBaTb OTHOLIEHWS CTOPOH COrMalleHns UM NOABMNACTHbIX UM
CyGbEKTOB M (UNK) BbI3BaTb HOPUAMYECKME MOCNEACTBUS B BUAE BO3HUKHOBEHMS,
M3MEHEHNSA UMW MPEKPALLEHNS Y YHACTHUKOB COrNalleHusi B3auMHbIX npas u 06s-
3aHHOCTeN B ccpepe rocyaapCTBEHHOrO yrnpaBneHus.

B xapakTepucTuke agMUHUCTPATUBHOIO AOrOBOpa NPUCYTCTBYET M psif OTNu-
UYMTENbHbIX NPU3HAKOB, MO3BOMSIOWMX OTTPAHUYUTL €ro OT APYrMX BULOB CMEX-
HbIX [JOrOBOPOB.

Bo-nepBbiX, aAMWHUCTPATWBHLIA [OrOBOP SBMASIETCS  PA3HOBUAHOCTbLIO
nyGnMYHO-NPaABOBOrO AOrOBOPA, T.€. COrfalleHusl, 3aKio4YeHHOro cy6bekToM ny-
6nMyHOl BNacTu ¢ Apyrumu (ogHWM unu Gonee) KOHKPETHbIMU cybbekTamu aj-
MWHUCTPATMBHOrO NpaBa U NpU3BaHHOIO yperynupoeaTb Ny6nnyYHo-npaBoBble OT-

23 baxpax [.H. AamuHuctpaTtusHoe npaso. - M., 1993. C. 173.
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HOLUEHWS C HUMW UMW BbI3BaTb KOHKPETHbIE IOpUANYECcKne NOCneacTBmsA ANS HUX
B cdhepe rocyaapCTBEHHOMO ynpaBneHus.

My6nuyHo-nNpaBoBO AOrOBOp cneayeT oTnM4aTh OT ABNEHUst ny6rIMyHoro [o-
roBopa B rpaxaaHCckoM npase.

Tak, cornacHo cr. 387 'K PK, ny6nvyHbIM JOrOBOpPOM B rpaxgaHCcKoMm npase
npu3HaeTcs AOroBop, 3aKNIOYEeHHbIE KOMMEpPYeCcKoW opraHusaumnern n yctaHasnm-
BawWmii ee 06sa3aHHOCTM NO Mpofaxe TOBApOB, BbINOMHEHU paboT unu oka-
3aHuI0 ycnyr, KOTOpble Takasi opraHusauus no xapakTepy CBOel AesTenbHOCTM
OOMXKHAa OCYLLECTBNATb B OTHOLUEHWUM KaXAoro, KTo K Hel obpaTtuTcs (po3HuuHas
TOProBns, nepeBo3ka TPaHCMOPTOM O6LLero Nonb3oBaHUSA, YCNyru CBA3W, 3Hep-
rocHabxeHve, MeANLMHCKOE, FOCTUHUYHOE obCnyXuBaHve u T.n.).

Kak BuaHO 13 3akoHoaaTenbHOro onpeAeneHus, ny6nuyHbIi 4OroBop B rpax-
[aHCKOM npaBe SBMNAETCA 4aCTHOMNPaBOBLIM AOrOBOPOM MPOAaxu ocoboro poaa
TOBapoOB, BbIMNONHEHNS paboT unu okasaHus ycnyr. I OCHOBHOW ero oTnuMyuTens-
HOV 0COBEHHOCTbIO, NpuAaarLLen eMy craTyc NnybnnmyHoro B rpaxgaHckom npase,
ABnAeTca 0693aHHOCTL KOMMEPYECKOW OpraHu3auum - nocTaslynka TOBapoB, pa-
60T, ycnyr npefocTaBuTb UX KaxAOMYy, KTO K Heil obpaTuTCs, U 3aKMioyUTb C HUM
COOTBETCTBYIOLMIA AOroBOp.

Bo-BTOpbIX, aAMWHUCTPATUBHLIA [OOroBOp CyLiecTByeT (3aknio4vaercs, uc-
NONHAETCA, U3MEHSETCA U NpekpaliaeTcs) Ha OCHOBE HOPM aAMUHUCTPATUBHOIO
npasa. paBoBO OCHOBOW 3aKMIOYEHUSA, UCMONHEHNSA, U3MEHEHUSA U NpeKpalle-
HUS aAMWUHUCTPATUBHbIX AOrOBOPOB CMYXaT HOPMbl HE YacTHOro, a nybnuyHoro
N, Npexae BCero, agMUHUCTPATUBHOrO Npasa, pernameHTUpPYoLLEro OCHOBaHUA 1
NopsAoK UX COBEpLLEHWUS.

B-TpeTbux, o6s3aTenbHONW CTOPOHOW aAMWHUCTPaTMBHOrO [Orosopa Bcergja
SABNAETCA OpraH UCMOMHWUTENbHOW BNACTW WU WHON OpraH rocyaapCTBEHHOW aj-
MUHUCTPALMN NPU OCYLLECTBEHUN UM (PYHKLMIA rocyAapCTBEHHOrO ynpaBneHus
N peanusauuu cBoux Ny6nMYHO-BNACTHLIX NOMHOMOYMIA B pamkax npeaocTaBneH-
HOW eMy aAMWHUCTPATUBHBLIM 3aKOHOAATENLCTBOM KOMMETEHLMN.

Hanuune y opraHa rocyfapCTBEHHON agMWHUCTpauUuK B npefenax npeamera
ero BeAeHUsi NMONMHOMOYMUI Ha 3akmyeHne agMUHUCTPaTUBHOIO AOroBopa SBns-
eTcsl obsA3aTenbHbIM YCIIOBUEM 3aKMOYEHNUS U CyLeCTBOBaHUS afMUHUCTPaTUB-
HbIX JOrOBOPOB.

B npotusHOM cny4vae niobble cornalieHns opraHoB rocyaapCTBEHHOW aamu-
HUCTpauun ¢ Apyrummn cybbektamn agMUHUCTPATUBHOMO Npasa AOMKHbI NPU3Ha-
BaTbCA NPOTUBOMPABHbLIMW, Kak 3aKNIOYEHHbIE C NPEeBbILEHNEM KOMNETEHLUN.

Hanpumep, B cBoe BpeMsa B KasaxcTaHe Obinu 0TMeYeHbl OTAeNbHbIE Criyyan
3aKMIYEeHNA MeXAy HanoroBbIMM OpraHamu W HanoronnatenblUMkaMu MUPOBbIX
cornalleHunin, B pamMkax KOTOpbIX CTOPOHbI onpeaensnM o6bem CBOMX B3aWMHbIX
npae 1 0693aHHOCTEN B HaNOroBbIX MPaBOOTHOLLEHMSAX U MOPSA0K UX UCMONTHEHUS
Opyr Apyrom.
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Cyabl NnoHavany Aaxe yTBepxaany Takme MMpoBble CornalleHust CBouMu onpe-
[OENeHnsaMU, OTMEHSIS PELLEHNST HKECTOSILLMX CYA0B M Mpekpalias npou3BoACTBO
no rpaxgaHckomy Aeny. [JefcTBUTENbHO, BO3MOXHOCTb 3aKMOYEHNsT CTOPOHaMU Cy-
nebHoro npolecca MMPOBOro CornalleHunst NpeayCMOTpeHa rpaXKaaHCKUM npoLieccy-
anbHbIM 3akoHodaTenbcTBoM Kasaxcrana (n. 1 cr. 49 MK PK). OgHako y npeacras-
NSALWMX rocyAapcTBO HANOroBbIX OPraHoB Kak CyGBbEKTOB MCMOSHUTENbHOW BRacTu
B HaNoroBbIX NPaBOOTHOLLEHWSAX OTCYTCTBOBANM NOMHOMOYUSA Ha 3aKMOYeHNe KaKux-
nmbo cornalleHnin ¢ HanoronnatenblykamMmm no BOrMpocam obbema BO3HUKLLIUX Y
HUX HanoroBbIX 0653aTeNLCTB M NopsiAka UX UCNosHeHus. MimnepaTtuBHbIA NOpsaok
onpegeneHns o6beMa BO3HUKLUMX Y HUX HANoroBbix 0683aTenbCTB U MX UCMONMHEHNS
HOpMaTWBHO pernameHTuposaH B Hanorosom kogekce PK, n HanoroesiM opraHam no
3aKOHY He MpefoCTaBeHO NPaBO CaMOCTOATENBHO CBOMMU PELUEHUSMU U3MEHSTb
3TOT NOPSAOK UMM UCHUCNEHHBIE Ha €ro OCHOBE Hanoru.

O6 atom 6bINo pasbacHeHo B HopmaTtvBHOM noctaHoBnewun BepxoBHoro
Cypa Pecnybnuku KasaxctaH ot 23 utoHs 2006 r. Ne5 «O cypebHoi npakTuke
NPUMEHEHNST HanoroBoro 3akoHoAaTenbCTBay.

Tak, B Hopme N. 15 ykazaHHOro NOCTaHOBNEHWUSA yKa3blBaeTCs, YTO «B COOT-
BETCTBUM C YacTbio BTOpoi cT. 49 MK cyn He yTBepxaaeT MMPOBOro cornalleHunst
CTOPOH, €CMN OHO MPOTMBOPEYUT 3aKoHY. MUpoBOe cornalieHne Mexay Hanoro-
nnaTenbLMKOM W HanoroBblM OpPraHoM HapyluaeT yCTaHOBMeHHble Hanorosbim
KOAEKCOM NpUHLUMNLI 0693aTeNbHOCTU, ONPeaeneHHOCT U CnpaBeanvBoOCTU Ha-
noroobnoxeHusi. Kpome TOro, npaBo CTOPOH Ha OKOHYaHwWe Jena MUPOBbLIM CO-
rnalleHnem CBSI3aHO C HanM4meM Mexpay HUMW OCHOBAHHbLIX Ha PaBEHCTBE UMY-
LLeCTBEHHbIX OTHOLWIEHWA. HanoroBble e OTHOLIEHWS OCHOBaHbl Ha BMAacTHOM
NoAYMHEHUN OAHOW CTOPOHLI APYroi. B aTol cBsi3an cya He Bnpase yTBepxaaTb
MWPOBOE COrnalleHne Nno HanoroBbIM Criopam».

PasnuyHble opraHbl rocyfapCTBEHHOro ynpaBneHusi MoryT OblTb CTOPOHOW 1
rpaxgaHCKo-NpaBoBbLIX AOMOBOPOB, BbLICTYNas B KOMMepyeckom obBopoTe B Ka-
YeCTBe y4YaCTHMKOB 4aCTHOMPAaBOBbLIX OTHOLIEHWI. B Takom cnyvae npeumyuie-
CTBEHHbIM B KBanudukaymm agMUHUCTPaTUBHOIO AoroBopa byaeT npusHak npea-
MeTa 1 B LiefIOM CoAepXaHusi aMUHUCTPaTUBHOTO JOroBOpa.

B-4yeTBepThIX, Kak COBEpPLUEHHO cnpaBeanveo otmevaeT M.B.IMyykoBa, copep-
XaHue agMMHUCTPaATMBHOIO JOroBOpa HOCWUT OpraHW3auuOHHO-ynpaBneH4yecKuii
XapakTep, TaK Kak OH perynupyeT OTHOLLEHUS, CBA3aHHbIe C peanu3aunein ucnon-
HUTENbHONM BNacTn?4,

Mo cBoemy coaepXaHuio agMUHUCTPaTUBHbIE [OrOBOPbLI MOryT GbiTb HOpMa-
TUBHbLIMU, UHAVBMAYANbHBIMU U CMELLaHHbIMK.

HopmaTtuBHble agMWHUCTpaTWBHbIE AOroBOpbl copepxaTt B cebe npaso-
Bble HOPMbI, MNPWU3BaHHbIE perynupoBaTb OAHOTUMHbIE OOLWECTBEHHble OT-

24 ApmmHucTpaTuBHoe npaso Poccuu: kypc nekuyuid. C. 380.
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HOLIEHNA HeomnpeaeneHHOro Kpyra nuu U paccyuTaHHble Ha HeoAHOKpaTHoe
npuMeHeHue.

CoOTBETCTBEHHO, NPeaMETOM WHAWBWUAYanbHOro agMWHUCTPATUBHOIO AOro-
BOpa SIBMNSIETCA COBEPLUEHNE KOHKPETHbIX yrnpaBreHYeckux AeiCTBUIA.

Hanpumep, no npegycmoTpeHHomy 3akoHom Pecny6nuku KasaxctaH ot 8
aHBapsa 2003 r. «O6 MHBECTULMAX» MHBECTULMOHHOMY KOHTPAaKTYy HWUKTO, Kpome
YNOMHOMOYEHHOIO roCyAapCTBEHHOrO OpraHa Mo WHBECTULMSAM, HEe MOXEeT npu-
HSATb Ha cebs 1 NOMHOCTbIO UCMOMNHUTE 0653aTenbCTBO NO NPEAOCTaBMNEHUIO WH-
BECTULMOHHbIX NpedepeHLmi.

CMmeluaHHble agMMHUCTPaTUBHbIE AOrOBOPLI coaepxaTt B cebe kak npaBoBble
HOPMbI, Tak N KOHKPETHbIE yrpaBreH4Yeckne peLleHuns.

B-nATbIX, aAMUHUCTPATUBHLIN JOrOBOP ABNSETCA CaMOCTOATENbHbLIM OPUAN-
YeckuMm hakToMm, CryxaliMM OCHOBaHWEM BO3HUKHOBEHWS, U3MEHEHWUA unu npe-
KpalieHns agMUHUCTPaTUBHO-NPABOBLIX OTHOLUEHWI, U BneyeT 3a cobon onpe-
AeneHHble lopuanYeckme nocneacTsns B BUAE BO3HWUKHOBEHUS, U3MEHEHWUs Wunu
npekpaleHnsa npas u 0683aHHOCTeN B cdepe rocyaapCTBEHHOrO yrnpaBneHus.

B-wecTbiX, aAMWHUCTPaTUBHBIA AOrOBOP MOXET WCMOMHATLCA NyTeM wu3aa-
HUS cy6bekTaMn MUCNOMHUTENBbHON BNacTv agMUHUCTPaTUBHO-NPABOBLIX aKTOB U
COBEpLUEHNA YNpaBliEeHYECKMX OEWCTBUI, KOTOpble He MOryT ObiTb COBEpLUEHbI
apyrumm cybbekTtamu YacTHoro npasa. [OpyrumMu cnoBamu, agMUHUCTPATUBHBIN
[OroBOp XapakTepuayeTtcs Takke 0cobbiM NyGNnYHO-NpaBoBbIM NOPSAKOM CBOErO
UCNonHeHus cy6bekTaMn UCMNONHUTENBHON BRacTy.

B-ceabMmblX, aAMUHUCTPATUBHbLIN JOrOBOP COBEPLUAETCSA U CyLLeCTBYeT B BUae
o1LUManbLHOro NMCbMEHHOIO AOKYMEHTa CTPOro YyCTaHOBNEHHOW (hopMbl C Heob-
XOAUMbIMK aTpubyTamu.

Takum obpasom, uccregoBaHve SIBNEHUS [OroBopa B aAMUHUCTPaTUBHOM
npaee No BCEM €ro NpuMBeAeHHbIM Bbille 06LWMM 1 cneyuanbHbIM Npu3Hakam no-
3BONSET NPM3HaTb CyLLECTBOBAaHME aiMUHUCTPATUMBHOIO JOrOBOpa Kak pasHoBUA-
HOCTM NyGNMYHO-NPaBOBOrO AOroBOpa WM Kak CaMoOCTOSATENbHON (hopMbl ynpas-
NEeHYECKUX OENCTBUN.

B coBpemeHHbIX yCnoBusAX pasBuMTUA rocyaapcrea u obliectsa agMUHUCTPa-
TUBHbIA AOroBOP B Hanbonbluel CTeneHn crnocobCcTByeT pelleHnio 3ajay peanu-
3aUnMM UCNONHUTENBHOW BNAcTU C y4eToM, a MHOrAa M C ABHOro cornacusi nog-
BNacCTHbIX CYyObeKTOB.

MokasaTenbHO, YTO AOrOBOPHLIE HaYyana B agMUHUCTPATUBHOM MNpaee, Kak rnpa-
BWINO, UCMONb3YTCA B TeX cdepax ynpaBneHYecKow AesATeNbHOCTU, Ae COoBepLUe-
Hue cybbekTaMmn UCNONHUTENBHOW BNAacTW ynpaBneH4Yeckux 4ENCTBUIA B OTHOLLIEHUN
NoABNAacTHbIX Cy6BEKTOB ABNSETCA ANSl NOCNEAHUX 0CO3HAHHONW HEOBXOAUMOCTLIO.

Pacxopsack B oueHKkax AoroBopa B aAMWHUCTPaATUBHOM NpaBe Kak CamoCTosi-
TeNbHOro NPaBOBOro ABMEHUS U Kak aAMWHUCTPaTUBHO-NPaBOBON GOPMbI ynpas-
NeHus, BCe Xe B LienoM BCe aBTOpbl €AUHOAYLLHbI BO MHEHUK, YTO AOrOBOPLI (CO-
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rnalieHus) HaxonsiT CBoe NpUMEHeHWE B cdepe rocynapCTBEHHOro ynpaBrieHust
1 NPSIMO UM KOCBEHHO OKas3blBaIOT BAWUSHWE HA BO3HWKHOBEHWE, U3MEHEHWNE Unn
npekpaLleHne agMUHUCTPATUBHO-NPABOBLIX OTHOLLEHWI, @ NOTOMY 3TO SIBNEHWNe
HY)XJaeTcsl B CBOEM [anbHeilueM U3yyeHun, pasBuUTM U HOPMaTUBHO-NPaBOBOW
pernameHTauuu.

§ 5. CoBepwieHue OpUANYECKN 3HAYUMBbIX AEACTBUI

OGLLI,eI'lpVIHﬂTbIM B KnaccudumkaLmm npasosblX (GOpM rocyapCTBEHHOroO ynpas-
TIEHNS ABNSETCS CyLeCcTBOBaHUE «APYrux IpUaMYecky 3HauMMbIX AEACTBUN»
opraHamy UCMOMHUTENBLHOW BNACTU UMW FOCYAAPCTBEHHON agMuHucTpauuu. oa
TaKOBbIMW MOHUMAIOTCSA AENCTBUSA, KOTOPble HE MMEKT CBOEro CaMOCTOATENBHOrO
HenocpeACcTBEHHOTO BbIPaXEHWS, BO3HUKAKOT U CYLLEECTBYIOT HA OCHOBE VN B CBA3N
C Apyrymu npaeoBbiMu hopMamu ynpasreHusi, Ho obnagatoT npu 3TOM CaMOCTOs-
TENbHbLIM, XOTH U ONOCPEACTBOBAHHLIM HOPUANYECKUM 3HAYEHWNEM.

K Takoro poga AeicTBUAM Y4eHble-aAMUHUCTPATUBUCTbI OTHOCAT Bbligavy
paspeLleHnii rpaxaaHam 1 opraHM3aumnsm Ha CoBeplUeHMe onpedeneHHbIX Aen-
CTBWIA, OCYLLECTBIIEHWE FOCYAAPCTBEHHOW PerucTpaummn opuamdecknx aktos ¢
yyacTvem rpaxgaH v opraHusauuii u Bbigadvy oduumanbHbIX AOKYMEHTOB, YAo-
CTOBEPAIOLWMNX Te UNWU WHble NpaBa rpaxaaH WnNu opraHv3auuin (CBMAETENbLCTB,
yOOCTOBEPEHUIA, CNPaBOK, NaTEHTOB).

XapakTepHbIM Ans noAobHbIX AEVWCTBUIA ABNSETCS TO, YTO B OCHOBE WX CO-
BEpLUEHUS, KaK MpaBuiio, NEXUT OPYroli CamoCTOSTENbHbIA NPaABOBOW akT Wv
[OroBOp, WU3AaHHbLIA UKW 3aKMOYEHHbIN YNONHOMOYEHHBIM CyOBEKTOM MCMOMHK-
TenbHOW Bnactu. B oTcyTCTBME Takoro agMMHUCTPATMBHO-NPaBOBOrO akTa Wnu
[0roBopa COOTBETCTBEHHO He MOryT ObiTb COBEpLUEHbl W ApYrne opuanyecku
3Ha4YuMble OEeNCTBUS.

B 370l cBSI3W OTAENbHbIE YYeHble NpeanaraloT Aaxe OTHOCUTb K YMCny nNpaBo-
BbIX (hOPM He camu PUANYECKU 3HAYVMMble OEUCTBUSA, @ U3gaHue opuaNIECKuX
aKToB U COBEPLUEHNE Ha UX OCHOBE WHbIX [EViCTBUM HOPUANYECKOro XapakTe-
pa?s. B 060CHOBaHMe Takol NosuuumM UMK ykasblBaeTcst Ha To, 4TO «dopma ynpas-
TNIeHYeCcKol AeATENbHOCTU MOXET BblTb OTHECEHA K YMCNY NPaBOBbIX TOSILKO B TOM
cnydvae, ecnu B AEWCTBUSIX, COBEPLUAEMbIX CYOBEKTOM WUCMOMHUTENBHOW BNacTy,
OTYETNMNBO MPOSABMAETCA XapakTepHOe ANA rocyAapCTBEHHOro YnpasneHus 1opu-
Onyeckoe BOnensbsBrieHne AaHHOro cybbekTas.

[pyrne aBTOpbI, NpU3HaBas CaMOCTOATENbHOCTb YKa3aHHbIX AEWCTBUIA B Ka-
yecTBe MpaBoBbiXx (POPM, NpeanaralT MMEHOBaTb WX O0rOCPenoBaHHbIMU OpU-

25 AnMrHUCTpaTUBHOE npaBo: y4ebHuk / noa pea. J1.J1.Monosa. C. 249.
2 Tam xe.
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ANYecKkn 3HauYMMbIMKM [EViCTBUSMYM, YKasbiBas Ha CyllecTBOBaHMe ob6si3aTenbHON
CBSI3M yKa3aHHbIX JENCTBUI C U3[jaHWEeM MPaBOBbIX aKTOB yrpaBfeHns, 3aknove-
HUEM aMUHUCTPATUBHLIX AOrOBOPOB27. MaBHOE OTNMYMe 3TOro BuAa MpasBoOBON
OopMbl ynNpasneHns OT ApYrux pacCcMOTPEHHbIX POPM 3akmo4aeTcs B TOM, 4YTO
rocyfapCTBEHHO-BMNACTHblE MOMHOMOYNSA CyOBEKTOB MCMOMHWUTENbHOW BnacTu B
WHBIX IOPUONYECKN 3HAYUMBIX [eNCTBUSAX BbIPAXAKOTCHA HE NPSMO, @ ONoCPeoBaH-
Ho. Takne JencTBMA COBEPLLAIOTCA HA OCHOBE YXe U3[aHHbIX aAMUHUCTPATUBHO-
npaBoOBbIX aKTOB2S.

Cornaluasck no cyu|ecTBy ¢ NpeAnoXeHHbLIMU XapakTepUCTUKAMMN UHbIX HOpK-
AVNYEeCKN 3HAYMMbIX JECTBUN B KayecTBe OMOCPEACTBOBAHHBLIX U MPOU3BOAHBIX
npaBoBbIX (DOPM ynNpaBneHusi, NPeTeHOYILWNX Ha CaMoCTOATENbHOe CYLIEeCTBO-
BaHMe, xoTenocb 6bl BCe Xe o6paTuTb BHUMaHWEe Ha WX [ByeduWHOE NpaBoBOE
3HayeHue Hapsady C OCHOBHbIM NPaBOBbLIM aKTOM U COOTBETCTBYILEE BHellHee
BbIpaxeHue.

Hanpumep, gaxe nocne u3gaHus npukasa O rocyAapCTBEHHOM perucrpauuu
IOPUANYECKOro NnLa, HO 4O Bbigayn 3TOMY OPUAMYECKOMY NULY COOTBETCTBY!IO-
Lero cemaeTenpcTBa O rocy4apCTBEHHON perncTpauuu puanveckoro nuua, akt
aAMUHUCTPaATMBHOrO opraHa no pernctpauumn ropungnydeckoro nuua byaert cumtatb-
€A He3aBepLUEHHbIM, MOCKOMbKY OH €ellle He BbipaXKeH BOBHE B yCTAHOBMIEHHON ANs
3TOro 3aKOHOM chopMme ANs BCEX 3aMHTepecoBaHHbIX NUL, U NULIAeT Takoe puamn-
YyecKoe NNLo BO3MOXHOCTM MNONYYUTb U NPeabsaBUTb APYTM 3anHTepecoBaHHbIM
nuuam npusHaBaemoe UMW B CUMY 3aKOHa COOTBETCTBYIOLLEE aAMUHUCTPaATUBHO-
npaBoBOe CBMAETENLCTBO O CBOE rocyaapcTBeHHoN pernctpauuu. Mpu atom npu-
Ka3 0 pernctpaummn opuanyecKkoro nuLa B kKa4ectTse NpaBoOBOro yrnpaBneH4eckoro
aKTa yXxe CyLlecTByeT (XOTs N0 CBOEN BHELUHEW HanpaBNeHHOCTU OH eLle 1 Hedo-
CTaTo4eH ANl OKOHYaTeNnbHOro oopMreHuns akra perncTpayum puanYecKoro
nmua), a camo Ipuanveckoe NnLo Yxe BHECEHO B PeecTp 3aperucTpupoBaHHbIX
ropuanyecknx nuu,.

CoBeplueHne onocpeaoBaHHOro IOPUANYECK 3HAYUMOro [eiCTBUS FOBOPUT O
3aBEpLUEHNN BHELUHEro BbIPaXEHUs 1 AOBEAEHUN A0 CBEeHUs 3auHTepecoBaH-
HbIX NULL B CTPOro yCTaHOBMEHHON hopme hakTa coBepLIeHUs afMUHUCTPaTUB-
HbIM OpraHOM OCHOBHOrO YNpaBneHYecKoro AeicTemns. 3TU AeicTBus (OCHOBHOE
1 NPOU3BOAHOE, BHYTPEHHEE 1 BHELUHEee) MOryT coBepLlaThCs U OJHOBPEMEHHO,
MOCKOSIbKY C Y4eTOM MX cneLundukn ABYeMHOro npoLiecca XxapakrepusyoT cobom
pasHble CTOPOHbI (BHYTPEHHIOI W BHELLHIOW IOPUANYECKN 3HAYMMYIO B KavecTse
CaMOCTOSATENbHOrO JOKYMEHTa) OAHOro M TOro Xe ynpasfneHYecKoro akTa.

B agmuHucTpaTMBHO-NPaBOBOI NUTEpaType Takxke ykasblBaeTcsi, YTO UHorga
onocpefoBaHHble IPUANYECKN 3HaYMMble AECTBUA He ToNbKo 6asupyloTcst Ha

27 ApMuHUCTpaTuBHOE npaBo Poccuu: kypc nekumid. C. 329.
28 Tam xe.
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NpaBOBbIX aKTax yNpaBleHUs, HO 1 MPeALIEeCTBYIOT UM, CIyXaT OCHOBaHUeM Ans
130aHusi COOTBETCTBYIOLLMX NPABOBbIX akToB2%. B kauecTBe npumepa npuBoaUT-
Csl COCTaBMEHNE aKTOB PEBU3WIA, NMPOTOKOSIOB 06 aAMUHUCTPATUBHLIX NpaBoHa-
pyLUEHUSX.

Ha Haw B3rnsig, ¢ y4eToM BblCKka3aHHbIX 3aMeYaHuii OTHOCUTENbHO ABYeANHOW
npaBoOBOW MpMPOAbI Takoro poga agMWHUCTPaTUMBHO-MPaBOBbIX OPM ynpasne-
HUSI NPOM3BOAHANA (HOPUAMYECKM 3HAYMMasi BHELUHSIS) CTOPOHA YNpaBneHYeckoro
aKTa He MOXeT NpeALIecTBOBaTb €ro BHYTPEHHEN, OCHOBHOW. B kpaitHeMm cnyyae,
YUCTO TEXHWYECKMN OHWU MOTYT COBepLUaThCsi OAHOBPEMEHHO. NpuBedeHHbIe Xe B
KayecTBe NMPUMEPOB Cry4yau SABMATCA Hernoka3aTeNbHbIMU, MOCKOMbKY KaXAblv
HUX NPeACTaBnsieT coboi cCaMoCTOsITeNbHYO hOPMY YNpaBneHns: B NEPBOM CIy-
Yae MpaBoOBY0, BO BTOPOM - HEMpPaBOBYIO OPraHU3aLnoHHYH0.

Tak, cocTtaBneHvne npoTokona o6 aAMUHUCTPATUBHOM MpaBOHAPYLUEHUN Brie-
yeT 3a coboii Bo3GyxaeHne aena 06 agMUHUCTPATUBHOM MPaBOHaPYLUEHWUW, KO-
TOpoe JOIKHO GblTb PacCMOTPEHO C BbIHECEHWEM MO Aeny APYroro camocTosi-
TENbHOro YNpaBMeHYeckoro akTa - noctaHoBneHusi. COOTBETCTBEHHO, MPOTOKON
BpYYaeTcsl 3aMHTEPECOBaHHbIM NWLaM M A0 PacCMOTPEHUst Aena no CyLiecTBy
MOXET MMEeTb CaMOCTOATENbHYIO topuandeckyto cyabby: obxanosaH, onpoTecTo-
BaH M OTMEHeH Mo xanobe, NPoTeCTy B Crly4ae OTCYTCTBUS OCHOBaHWI ANl BO3-
6yxaeHust aena o6 agMUHUCTPATMBHOM MPaBOHAPYLUEHWN UMW NpU CYLLECTBEH-
HOM HapyLleHUM HOPM MaTepuanbHOro M NPoLeccyarnbHOro npaea.

CocTaBneHHbIi NPOBEPSIIOLLMMU MUHCNEKTOPaMU aKT PEBU3UM UIU MPOBEPKU
[0 YTBEPXAEHUSI ero pykoBoaWTeNneM afMWHUCTPATUBHOrO OpraHa, HampoTus,
He MMeeT CaMOCTOSITENIbHOTO MPaBOBOrO 3HAYEHWS B aAMUHUCTPATUBHBLIX OTHO-
LUIEHMSIX, @ HOCUT XapakTep HEeNpPaBOBOl OPraHU3aLMOHHON (OPMbl YNpaBNeHUs.
B kpaiiHem cnyyae npoBepsieMbiM CyGbeKTOM MOryT BbiTb 06XanoBaHbl TONbKO
camu pevicteua (besgeinicTeue) NpoBepsIIOWNX MHCMIEKTOPOB B X04e MpoBedeHUst
NpPOBEPKM U COCTaBNEHUS aKTa.

B cnyyae HeyTBepXAeHWs COCTABMNEHHOTO UCMOMHUTENAMU (MPOBEPSIIOLLUMMU,
peBM3opamn) akTa peBusnmn (NPoBEpPKM) pyKoBOAMTENEM agMUHUCTPaTUBHOMO Op-
raHa akT He nomny4aeT CBOEro BHELUHEro BblpaXeHWs kak npaBoBasi popma n He
nopoxzaet Ans NpoBepsieMoro cy6bekTa HUKaKuX IpuaNYeckux nocneacTsuit.

Ecnn e co CTOpOHbI PyKOBOAWTENs aAMWHWUCTPATUMBHOrO opraHa cneayeT
CaMOCTOSITESbHbI aKT YyTBEPXKAEHWUSI akTa MPOBEPKW, TO OAHOBPEMEHHO C 3TUM
obopmMnsieTcs, NOAMUCHLIBAETCS, PErUCTPUPYETCA BMECTE C YTBEPXKAEHHBIM aKTOM
Nof, O4HUM HOMEPOM U Bpy4vaeTcsl yBegoMmrieHue (NpeanvcaHve) unv crpaska no
pesynbTaTaMm peBM3NM UNK NpoBepku. B Takom cnyvae yTBepxaeHWe pykoBoAu-
TEnem agMMHUCTPATUBHOIO OpraHa akTa NPOBEPKW U COCTaBNEHWE YBEOMIEHUS

29 Tam xe; OuapoBa E.B. Poccuiickoe agMuHucTpaTtMBHoe npaeo: yyeb.-metoa. nocobue. - M: Cta-
TyT, 2007. C. 152-153.
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(NpeanucaHus) unu cnpasku No pe3ynbTaTtaM NPOBEPKU SBNSAIOTCH, COOTBETCTBEH-
HO, BHYTPEHHEWN 1 BHELUHel CTOPOHaMM OHOro ynpasneH4Yeckoro akra odopmre-
HWUS pPe3ynbTaToB NPOBEPKM.

[ina npoepsiemoro cybbekTa topuamyeckoe 3HaveHue OyaeT umeTb, npexae
BCEro, Hagnexawum obpa3om odOpMNEHHOE U BpyYEeHHOE eMy YyBefoMIfeHune
(npeanucaHne) unu cnpaska NO pe3ynbTaTtaMm MNPOBEpKU. YTBEPXAEHHbIA PyKo-
BOAMTENEM afMUHUCTPATUBHOrO opraHa akT NPOBEpPKU Kak OCHOBaHWe npeabsB-
neHuns TpeboBaHun GyaeT npeAacTaBnsiTb COBON copepXKaTenbHy (BHYTPEHHIO)
YacTb eAUHOro YNpaBneHYecKoro akrta, UMeHyemoro pesynbtatamu pesusum (npo-
BEpKM) N ochopmnsaemoro 3aeepLuaroLwnM JOKYMEHTOM (yBeAOMNeHneM, npeanu-
caHuem unu cnpaskoi). be3 odopmneHns u BpydeHus yBedomneHus (npegnu-
CaHWa Wnu cnpaBku) peBu3us, nNpoBepka OyayT cuMTaTbCst He3aBepLUEHHbIMU, a
ee pesynbTaTbl - HEO(OPMIEHHbIMKN, Aaxe ecnu cam akT OyaeT yTBepxXAaeH u
BpyYeH. N3noxeHHble B HEM NONOXEHUSA He HOCAT XapakTep obssaTenbHbIX Ans
npoBepsiemMoro cybbekTa. TakoW akT ToXe MOXeT ObiTb 06XanoBaH BCero nuilb
kak gencteune (6espencTene) NPoOBEPSIOLLMX AL, COBEPLUIEHHOE MpU NpoBeaeHMN
NPOBEPKKN, COCTaBNEHNUN N BPYYEHUUN aKTa.

lMpumepom CyLlecTBOBaHUS ABYEAMHOrO MPaBOro akTa, UMEeNoLWero camo-
CTOSITENbHbIE BHYTPEHHIOIO U BHELLHIO CTOPOHbI CBOEr0 BbIPaXeHWs, MOryT Cy-
XWUTb BHYTPEHHWUI rpuKkas (nocTaHoB/IeHNe) aAMUHUCTPATUBHOrO opraHa Wnu ero
AOMKHOCTHOrO NML@ O Ha3HaAYeHUN NPOBEPKU W MpeanucaHne o ee NpoBeAeHUN.
Ons nuua, B OTHOLWIEHWW KOTOPOro HasHayeHa nposepka, aAMUHUCTPATUBHO-
npaBOBbIM aKTOM, UMEIOLLUM NPaBOBOE 3HAaYEHNE N COOTBETCTBYIOLLME NPaBOBbLIE
nocneacTeus, GyaeT ABNATbCA Hagnexawum obpasom odopmneHHoe, 3aperv-
CTPUPOBaHHOE U BpyYeHHOe eMy npeanucaHme. Cam BHYTPEHHUI npuka3 (nocrta-
HOBMNEHWE) agMUHUCTPATUBHOrO opraHa O HasHaveHuu nposepku 6e3 odopmne-
HUS 1N BPYYEHWSA COOTBETCTBYIOLEro NpeanucaHna B Ka4yecTBe BHELHeN popMmbl
€ro BblpaXXeHUs B OTHOLIEHUW NOABNacTHOro cybbekTa elle He ByaeT SBNATbLCA
[OCTaTO4YHbIM OCHOBAHWEM [ANSA BO3HWKHOBEHWS aAMUHUCTPaATUBHbLIX MPaBoOOT-
HOLWWEeHW no nposefeHuto nposepkn. COOTBETCTBEHHO, NPOBEPSEMbIN CyObeKT
MMeeT NpaBO He [OonyckaTb K NPOBepKe AOMKHOCTHLIX MWL, YNONHOMOYEHHOrO
aAMUHUCTPATUBHOrO OpraHa B OTCYTCTBME Y HUX Hagnexawmm obpasom odopm-
NEHHOro 1 3aperncTpupoBaHHOrO NPeAnUcaHnua Aaxe Npu HanMuyum BHYTPEHHEro
npukasa (NOCTaHOBNEHWSA) O Ha3HaYEeHUN NPOBEPKU.

B oTtcytcTBME Xe Hagnexawum obpasom M3AaHHOro U OGPOPMIEHHOrO BHY-
TPEHHEro NpaBOBOro akTa O Ha3HayeHUW NPOBEPKWU npeanucaHue o npoBedeHun
NPOBEPKN TakxKe He MOXeT ObITb M34aHO M BblAaHO, a BblAaHHOE C Takum aedek-
TOM npegnucaHve MoxeT ObiTb 06kanoBaHO M AOMKHO ObiTb NPU3HAHO HE3aKOoH-
HbIM Kak He Mmetollee noa coboil NpaBoOBOro OCHOBaHWA ANs ero usganus. Mpu
3TOM Takoe npegnucaHve MoxeT OblTb 06kanoBaHO 3aMHTEPECOBAHHbLIM NNULOM
6e3 HeobxoaAMMOCTM 06KanoBaHUs UM B Ka4yecTBe CaMOCTOATENbHOro npeameTa
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obxanoBaHusi BHYTPeHHero AedeKkTHOro npukasa (MocTaHoBIIEHUs) agMUHUCTPa-
TUBHOIO OpraHa O HasHa4YeHUW NPOBEpKM.

B kavecTBe npvmepa MOXHO MPWUBECTM Cry4vail, Korga AOMKHOCTHOE NULo
oTAena koHTpabaHAbl TaMOXEHHOro opraHa M3gano BHyTPeHHee NocTaHoBIe-
HMe O Ha3HayeHWn B NpPeayCcMOTPeHHOM TamoxeHHbIM kogekcom PK nopsaa-
Ke NpoBepkM Cy6bekTa BHELUHE3KOHOMWUYECKON AesiTeNbHOCTU MO YrOnOBHO-
npoueccyanbHblM OCHOBaHuUsM. [pu 3ToM camo nocTaHoBneHue 6bino n3gaHo
¢ pedekTaMu KoMMeTeHUMM U MOMHOMOYUIA W3AaBLUEro €ero AOMKHOCTHOro
nMua Co CCbIKOW Ha HOPMY YroflOBHO-MPOLLECCYanbHOro 3akoHOAATenbCTBa
PK o HasHauyeHun akcnepTu3bl, UMeKLWen camoCTOATENbHbIA NPaBOBON PeXUM
M pernameHTauuio no yronoBHo-npoueccyanbHoMy 3akoHoaaTtenbctsy PK no
CpaBHEHWI0 C TaMOXEHHOW npoBepkol. HecmoTpsi Ha 3TO HapylleHue, pyko-
BOOAMUTENb TAaMOXEHHOrO OpraHa BCe Xe& BblHEC MpeAnucaHne O Ha3HayeHuu
M NpOBEAEHUM MPOBEPKU Yy CyGbekTa BHELIHEIKOHOMUYECKOW AeATenbHOCTH,
yKka3aB B KayecTBe MPaBOBOr0 OCHOBaHWS TakoW MPOBEPKM MOCTAHOBMEHWE
[OOMKHOCTHOrO Nuua TamMoXeHHOro opraHa. poBepsiemMblii CyGbekT, nonyyus
npeanucaHve, obxanosan ero, B TOM YMCINE W MO OCHOBAHMWIO OTCYTCTBUS Y
TaMOXEHHOro opraHa 3aKOHHbIX MPaBOBbIX OCHOBAHWIA ANt Ha3Ha4yeHusi npo-
BepKkM. TaMOXeHHbI opraH, Bo3paxas npoTtuB TpebGoBaHuii cybbekta npo-
BepkW, ykasan Ha To, YTO MOCTaHOBNEHWE AOMKHOCTHOrO Nuua npeacrasnser
coboii camMOCTOSATENbHbIN NPaBOBOW akT U AOIMKHO 06XanoBaTbCs CyObEKTOM
NpoBEpPKM B YrONOBHO-NpoLieccyanbHOM nopsake. B oTcyTcTBue xe obxanosa-
HWUSA yKa3aHHOro NOCTAHOBMEHUS U NMPUHATOrO N0 HEMY PELUEHMS OHO ABNSETCS
3aKOHHbIM OCHOBaHWEM A1l Ha3Ha4YeHWsi NPOBEPKM M HE MOXET NoaBepraTtb-
CA NMpaBOBOW OLeHKe B pamkax cyaebHoro pasbupatenbcTBa O HE3aKOHHOCTMU
npeanMcaHusi 0 HasHavyeHun NpoBepkn. YAoBneTBopssi TpeboBaHUs npoBepsie-
Moro cybbekTta B nonHom obbeme, cya ykasan B MOTMBMPOBOYHOM YacTu pe-
LEHNUS O TOM, YTO NMOCTAHOBNEHWE AOMKHOCTHOMO NMLA TaMOXEHHOrO opraHa
0 Ha3Ha4yeHWUN MPOBEPKU SBMSETCA BHYTPEHHUM akTOM TaMOXEHHOro oprawa,
Ha OCHOBAHUWM KOTOPOro GblNO BLIHECEHO BpYyYeHHOe MNpoBepsieMoMy cybb-
eKkTy npeanucaHue o npoBedeHUW npoBepku. [ns npoBepsiemMoro cybbekTa
afMWHUCTPaTVMBHO-NPaBOBblIE NOCNEACTBUS B BUAE MPOBEPKU MOpOXAaeT He
BHYTPEHHEE MOCTAHOBMNEHWE TAaMOXEHHOrO OpraHa, a BHELUHE BbipaXXeHHoe 1
BpYYEHHOE npeanuncaxue, siBnsiolieecsi, no TamoxeHHoMy koaekcy Pecnybnu-
kn KasaxctaH, eMHCTBEHHbIM MPaBOBbIM OCHOBaHWEM AMA NPOBEAEHUSA MpPO-
Bepku. COOTBETCTBEHHO, MpeAnucaHne kak BHELUHWIA NPaBOBOW akT TaMOXEH-
HOro opraHa [0MKHO COOTBETCTBOBAaTb BCEM TpebGoBaHUSIM, NpeabsBNsSiEMbIM
K €ero cofepxaHuio, NOpPsiAKY ero uagaHusi, opopmIeHns, perucTpauum u Bpy-
YeHUs, B TOM YUCIe M B YacTu NpaBOBbIX OCHOBAHWI AnNst ero usganus. Mpo-
BepsieMblil cybbekT BnpaBe o6xanoBaTb Takoi akT B cliy4ae HECOOTBETCTBUS
ero TpeboBaHUsIM 3aKoHa, CaMo e BHYTPEHHee NOCTaHOBIIEHNE TAMOXEHHOIo
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opraHa 6e3 npeanucaHusi He BpyyaeTcs NPOBEepPsieMOMY CYObEKTY U HE MOpOX-
[aeT ANs Hero Mo 3aKoHY HUKaKUX agMWHUCTPaTUBHO-NPABOBLIX MOCNEACTBUIA
B BuAe NpoBepku. HapylueHue TamOXeHHbIM OpraHoM BHYTPEHHUX npoueayp
MPUHSATUS aAMUHUCTPATUBHBLIX aKTOB MOBMEKNo 3a coboi usgaHue npegnuca-
HUSA C OYEBUAHO HE3aKOHHBLIMU OCHOBaHWUSIMU AN HA3HAYEHUS! MPOBEPKY.

B Takoi cuTyauuu cyn o60CHOBaHHO NpU3Han npeanucaHue TaMoXeHHOro op-
raHa o NpoBeJeHUV NPOBEPKN HE3AKOHHBIM U OTMEHUI ET0, faB NPaBOBYH OLEHKY
BCEM CYLLIECTBEHHBLIM YCMOBUSIM EM0 COAEePXXaHUsi, N3AaHusi, 0OPMIIEHUS U BpY-
YeHus (BKNoYyas Hammune Unu oTCYTCTBME B HEM 3aKOHHbIX NPABOBbLIX OCHOBAHWIA
AN ero U3faHusi U Ha3Ha4YeHUs MPOBEPKM).

§ 6. HenpaBoBbie hoOpMbl ynpaBrneH4YeCKUX [eNCTBUMA

npasoBble (POPMbl YyNpaBfneHYeckux AeicTBUiA TpaauLMOHHO noapasge-
I_tﬂI'OTCﬂ B HAyYyHON nuTepaType Ha OpraHu3ayuoHHble U MaTepuarbHo-
TexXHunyeckne  [ecTBusS.

Oco6eHHOCTb OpraHM3aunMoHHbLIX U MaTepuanbHO-TEXHUYECKUX DOpM ynpas-
NEeHUs 3aKnYyaeTcs B TOM, YTO OHW He MOPOXAAIT PUANYECKUX NOCNEeACTBUI B
BUAEe BO3HUKHOBEHUS, U3MEHEHUSA UNWN NPeKpaLleHns agMUHUCTPaTUBHBIX NPaBo-
OoTHoweHui. Nx BcnomoraTtenbHbll 1 obecnevnTenbHbli XapakTtep cnocobceTeyeT
ahbdhekTUBHONM peanusaumm opraHaMmm UCNOMNHUTENLHOW BNAcTU U UHLIMW OpraHa-
MW rocyAapCTBEHHOW aAMWHUCTPALMK CBOUX rOCyAapCTBEHHO-BNACTHbLIX NOMHO-
MOYUIA.

MocpeacTBoM  OpraHW3auMOHHbLIX OEWCTBUIA  CYOHLEKTOB WMCMOMHUTENbHOW
BNaCTW peanu3yeTca UX NOBCEAHEBHas, Tekylias AeATenbHOCTb BHYTpM anna-
paTa, a Takke BO BHELUHUX OTHOLIEHUAX C APYrnMu cybbektamu n obbekTamu
ynpaBneHnsa 6e3 nopoxaeHusa Ans HUX Kakux-nubo topuanyecknx nocneacTsuii
aAMWHUCTPaTUBHO-BNACTHOrO XapakTtepa.

Apkumn npumepamu BHYTPUOPraHM3aunoHHON paboTbl CyObLEKTOB MCMOMHU-
TeNbHOW BNacTU ABNSAIOTCHA NOArOTOBKa W NpoOBeAeHWEe COBeLlaHWui, 3acedaHuin,
KoHbepeHumin, coop, o6paboTka n pacnpocTpaHeHne MHdOPMaLMK, U3yYeHne un
pacnpocTpaHeHne NepefoBOro OMnbiTa, MOHUTOPUHI, UHCNEKTUPOBAHME HUXECTO-
AWMX CyOBEKTOB MCMNONHUTENBHOW Bnactn. B pamkax opraHu3aunoHHON paboTbl
cy6bEKTOB UCMONHUTENBHOWM BNacTy Takxke OCYLLEeCTBNATCA 06MeH nHdopmaum-
el ¢ Apyrumu cybbekTamu UCNONMHUTENbHOW BNACcTW, OpraHnsaumsa npuema rpax-
0aH n npeacTaBuTEnen opraHm3auunn.

OpraHun3aLunoHHble AeNCTBUA OCYLLECTBNAITCSA B NPEAYCMOTPEHHbIX AN 3TO-
ro 3akoHofaTenbCTBOM HenpasoBbIX dopmax. Kak npaBuno, opraHu3aLnoHHble
NencTBNS peanusyloTcs YCUNUAMU aAMUHUCTPATUBHO-YNPaBNEHYECKOro nepco-
Hana (cneuManucToB, MHCNEKTOPOB, UCMNOMHUTENEN) B X MOBCEAHEBHON AeATeNb-
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HocTu. Kpome Toro, opraHv3auvoHHble AeWCTBUS MOTYT Takke OCyLeCTBNSATbCS
YCUNMAMWU pyKOBOAUTENEN OpraHoB UCMOSTHUTENbHOW BNAacTu U UX 3amecTutenen
6e3 ncnonb3oBaHUS MK CBOMX FrOCYAapCTBEHHO-BNACTHBIX MOMHOMOYUIA B OTHO-
LIEHMsIX ¢ 0ObeKkTamu ynpaBneHus.

MaTtepunanbHO-TEXHUYECKME OENCTBUS CyOBEKTOB WCMOMHUTENBHOW BRactu
TaKxke OCyLLEeCTBNSATCSA B NPeAyCMOTPEHHbIX AN 3TOr0 cneuumanbHbiM 3akoHo4a-
TenbCTBOM HenpaBoBbIx hopmax. [MocpeacTBom maTtepuanbHO-TEXHUYECKUX OeN-
CTBWIA MOCTOSIHHO BeAyTCsl AeNONPon3BOACTBO, NpUeM, pernctpaums, obpaboTka,
pacnpefeneHue, oopMneHne, pasmMHOXEHWE U paccbinika AOKYMEHTOB U WHOWA
MHdOPMaLMK, OCHaLLeHNe CyOBHEKTOB MCMOMHUTENbHOM BRMacTM HeobxoauMbiMu
MaTepuanbHO-TEXHUYECKUMU cpeacTBaMu AN NoBceaHeBHOW paboTbl.

MaTepuanbHo-TexHUYeckas A4eATENbHOCTb CYyGBbEKTOB UCMONHUTENBHOW BNacTu
OCYLLECTBISIETCA YCUNUAMW COOTBETCTBYIOLLErO NepcoHana B pamkax crneuuanu-
3MPOBaHHbIX CTPYKTYPHbIX NogpasfaenieHuii opraHoB UCMONHUTENBHOW Bnactu (ae-
napTameHTOB BHYTPEHHEN paboTbl, HPOPMALMOHHBIX TEXHOMOMWIA, MaTepuanbHo-
TexHu4eckoro obecneyenmns). OpraHusaums paboTbl Takux crnyx6 n cneynanucTos
Npou3BOAMTCA B pamKax OpraHu3auMoHHbIX AENCTBUIA CyObEKTOB UCMONHUTENBHOM
BNacTu U pernameHTUpyeTcs cneumnanbHbiMU BHYTPEHHUMU akTamu.

M xoTa maTepuanbHO-TEXHUYECKasi AeSATENbHOCTb CyObeKTOB UCMONMHUTENBHOW
BNAcTW HOCUT SIPKO BblpaXkeHHbIA BCOMoraTesibHbI U 06ecneynTenbHbIN XxapakTep
M He VMeeT; kasanocb Obl, HU4ero obLero ¢ ocyLecTBNEHNEM roCyAapCTBEHHOMO
ynpaBneHus: faxe no CPaBHEHWUIO C HEMPaBOBbIMW OpPraHW3aLMOHHbBIMKU chopMamm
ynpaeneHusi, TEM He MeHee He credyeT HeQoOoLEeHBaTb U MPUHUXKATb POMb 3TOro
BMAa AeATENbHOCTU U UCKNioYaTh ero u3 doopm ynpasneHus. boino 6bl Henpaswnb-
HbIM WCKYCCTBEHHOE OTAENeHne maTepuanbHO-TEXHUYECKUX POPM ynpaBneHus ot
ynpaBrieH4Yeckol AesATenbHOCTM Cy6beKTOB MCMOMHUTENBHON BNacTu 1 npugaHne
MM CaMOCTOATENbHOrO HeynpaBreH4Yeckoro pexumma. CerogHs atm Buabl AesTenb-
HOCTMW HaCTOMNbKO TECHO NepenneTeHbl ¥ B3aMMOCBsA3aHbl Mexay coboi, 4To npoTu-
BOMOCTaBMNeHNe X ApYr ApYry B pamkax pasHbiX NpaBoOBbIX PEXUMOB, a TeM bonee
CTPYKTYP C CaMOCTOATENbHBIM NPaBOBLIM CTAaTycoM 6bino 6bl YpeBaTo Ae3opraHu-
3aumen eguHOro ynpaBfieHYeCcKoro mpouecca M BCeX MpoMCTEeKalowWwmux B TeX unm
MHBIX MaTepuanbHbIx hopmax agMUHUCTPaTMBHBIX npoleayp.

CerogHsl Tak HasblBaeMmasl «4ucTasl» yrnpaBneHuyeckasi AesiTeNbHOCTb Cybb-
€KTOB MCMOMHUTENBHON BRacTW Y)Xe HeMbICIMMAa BHe 3akniovarlux ee B cebe
MaTepuarnbHoO-TeXHUYeckux ¢opm. [loaroToBka, co3fgaHWe W COMpOBOXAEHWUE
MaTepuanbHO-TEXHUYECKUX HEeNpaBoBbIX POPM YNpaBneHUs NOAYNHAETCA CBOUM
COGCTBEHHbIM MaTEMaTUYeCKUM, TEXHUYECKUM, NOrMYECKMM U MHbIM 3aKOHaM.
B 70 e camoe Bpemsi peanusyemasi No COBCTBEHHbIM 3akOHaM MaTepuanbHo-
TEXHWYEecKkasi AesTeNIbHOCTb He AOMKHA CyLLecTBOBaTb B OTPbIBE OT COGCTBEHHO
ynpaBneH4yeckoi AesTenbHOCTU CyGBbEKTOB UCMONMHUTENbHOW Bnactu, a AorkHa
BCELIENO HOCUTb 3aBUCUMbINA, MOAYUHEHHBIA U BCMOMOraTesbHbIl XapakTep no oT-
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HOLLEHUIO K NocneaHeit, YyTko, BbICTPO 1 aJekBaTHO pearnpoBaTb Ha Bce ee Mo-
BCE[HEBHbIE 3anpockl, BeneHus u tpeboBaHuns. B cBow oyepenb maTepuanbHo-
TexHuyeckass [OeATenbHOCTb [OMKHAa Takke COOTBETCTBOBaTb TpeboBaHUsiM
HOpPMaTMBHbIX NPaBOBbLIX aKTOB FrOCyAapcTBa B LENOM W BHYTPEHHUX HOpMaTuB-
HblX aKTOB CYObEKTOB UCMONMHUTENBHOW BNacTu, NOCBSLLEHHLIM BONPOCaM €e ocy-
LLLeCTBNEHMUS, B YAaCTHOCTMU.

B ykasaHHoOI1 cBA3M NpuaaHue MaTepuanbHO-TEXHUYECKOW AeSTeNbHOCTU cybb-
€KTOB MCMOSIHUTESNIbHOWM BNacTU pexumMa rocyaapCTBEHHOro yrnpaBneHus B npeay-
CMOTPEHHbIX A5 3TOr0 HENPaBOBbIX (hOpMax Kak Henb3sa Nyylle oTBevaeT Lensm n
3aja4am peanusauuy UCNOSIHUTENbHOWM BnacTu. McnonHutenbHas BnacTb AOMKHA
ObITb AeNCTBEHHOW U 3(PPDEKTUBHOW, HE3ABMCUMOM U CaMOAOCTaTO4HOW B BOMPO-
cax CBOEro MaTepuanbHO-TEXHUYECKOro obecneyeHunst U CyLLecTBOBaHuUS.

BmecTe ¢ Tem cnefyeT onacatbCsl U ApPYroi KpamHOCTW - UCMNONMb30BaHUS He-
npaBoBbIX (HOPM YNpaBfieHUs B Lenax HenocpeacTBEHHON peanusaunm BnacTHbIX
NOMTHOMOYMIA.

Hanpumep, B 4eSTENBHOCTM HanoroBbix opraHoB KasaxctaHa monyyuna csoe
LUMPOKOE PacnpocTpaHeHWe NpakTuka HanpaBNeHWst LeHTpasibHbIM HanoroBbiM
OpraHoM B afpec HWXECTOSLMX HaNoroBblX OPraHOB MUCEM, PasbsACHALWMX Te
UM UHbIE NPaKTUYECKUE CUTyalMM Ha OCHOBE MPABOMPUMEHUTENBHON NPaKTUKM
CaMoro LeHTpanbHOro UCNOMHUTENbHOIO OpraHa No pesynbTataM pPacCMOTPEHUS
UM KOHKPETHbIX Aen.

Takoro poga pasbsCHUTENbHbIE MUCbMa He SBMSKOTCA NPaBoOBON opmoi
ynpaBneHus B TpaaWLMOHHOM TMOHWMaHWWM 3TON kateropuun. Mo BceM cBOUM
BHELIHUM MpU3HaKaM Takue NUCbMa-pasbsCHEHUS NpeacTaBnsoT coboit opraHu-
3alMOHHblE (BHYTpMannapaTHble) HenpaBoBble (POPMbl roCyapCTBEHHOIO ynpas-
neHusi. OOHaKo MO CBOEW CYyTW OHMU HOCAT SIPKO BbIpaKEeHHbIE OAHOCTOPOHHE-
BNIACTHbIN XapaKkTep aKTOB OPraHoB WCMOMHWUTENIbHON BNAacT M HanpaereHbl Ha
yperynupoBaHue BCEX aHanornyHbix Aen B Gyayiem.

M xoTa Takme nucbma He afpecoBaHbl KOHKPETHLIM HanoronnaTenbLlmkam no
ux genam u He NOPOXAAT Y HUX Kaknx-nnbo npae u 06A3aHHOCTEN, BCE Xe HUXe-
CTOSILLNE HANoroBble OpraHbl BNOCNEACTBUM PYKOBOACTBYIOTCS TAaKUMKU NMUCbMaMu-
pasbsiCHEHUSIMW B CBOEW aAMWHUCTPATUBHON MpaKTUKE MPU PACCMOTPEHUMU YXKe
KOHKPETHbIX AeN C y4yacTUeM HanoronnaTtenbLluKoB.

[na HWKeCTOALMX HANoroBblX OpPraHoB, KOTOpble BNOCNEACTBUM ByayT cTan-
KMBaTbCA Ha MpaKTUKe C aHamNorMyHbIMU KOHKPETHbIMU AenamMu, UcXoa Takux gen
Mo CyLEeCTBY yxe NpeapeLleH, a npaBa U 06si3aHHOCTM KOHKPETHbIX Hamnoronna-
TenbLMKOB MO TakMM genam akTUyYecku npegonpeneneHol.

Mo COBOKYNMHOCTU BCEX CBOWMX NMPU3HAKOB Takoro pofa nucbMa NpeacTaBnsioT
coboW, Ha nepBbIfi B3rNs4, BnonHe 6e306MaHy0 NPOBOAMMYIO B pamKax BHYTpU-
OpraHM3aLMoOHHbIX MepPONpUSTUA (hOpPMYy OMOBELLEHMS HUXKECTOALWMUX HaNOroBbIX
OpraHoB O MPUHSTbIX BbILLECTOALMM OPraHoM peELUEHUsSIX U (OPMYy pasbsCHEHUS
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(1 B psige cny4YaeB KOMNETEHTHOrO TONKOBaHWS) UM MOPsiAKa NPUMEHEHUs Hopma-
TUBHbIX NPaBOBbIX aKTOB MO KOHKPETHLIM BOMPOCaM MPaKTUKK.

BMmecTe ¢ TeM HenpaBuribHOE MOHUMAaHWE COAEPXXaHUSt TakMX akToB Ha Me-
cTax, a B psije cnyyaeB W NpsIMOe ykasaHue LieHTparbHOro opraHa Ha obssa-
TENbHOCTb MPUHATBIX UM PELUEHWA MpW PacCMOTPEHUM aHanorMyHoro popga Aen
npeBpaLlaioT Ux, no CyT!, B aAMUHUCTPATUBHBINA NpeLeaeHT.

Kak yxxe oTMeuvanocb B HacToslLel KHUre, B aAMUHUCTPaTUBHOM npase Pe-
cnybnukn KasaxctaH npaBoBo (CyaebHbli 1 agMUHUCTPATUBHbBIN) NpeLefeHT He
NpU3HAEeTCs B Ka4ecTBe NCTOYHMKA AEeCTBYIOLLEro Npasa, HO NpYBEAEHHbIN Bbille
npuMep No3BonsieT yTBepXaaTb, YTO OH NOMyYaeT LUMPOKOE pacnpocTpaHeHue n
NPUMEHeHWe Ha NpakTuke.

§ 7. YacTtHonpaBoBas AesAiTeNbHOCTb
afMUHNCTPaTUBHBLIX OpraHoB

raHbl UCMOMHUTENLHON BRACTU U WHbIE OpraHbl rocyAapCTBEHHON agmMu-
OEMCTpaLWIM B pamMKax CBOEN MOBCEAHEBHON TeKyllen AeATenbHOCTA MoryT
TakKKe BCTynaTb B YaCTHOMPAaBOBbIe OTHOLLEHWS C rpaXaaHamu 1 opraHm3aumusaMm.
Y4yacTne opraHoB UCMOMHUTENbHOW BNacTu U rocyfapcTea B LieIoM B YacTHonpa-
BOBbIX OTHOLUEHUAX CrefyeT OTnnyaTh OT rocyJapCTBEHHOro yrnpasreHus B cde-
pe YaCTHOMPaBOBbIX OTHOLLEHWA.

B pamkax rocyaapcTBeHHOro ynpasfieHus B cpepe H4acTHOMPaBOBbIX OTHOLLE-
HWA CyObeKTbl UCMONMHUTENbHOW BNAacTu B NPeayCMOTPEHHbBIX U perfaMmeHTUpo-
BaHHbIX NYGIMYHBIM NMPaBOM Cry4vasx, BCTynas B OA4HOCTOPOHHE-BACTHbIE OTHO-
LIeHNs, peanuaytoT CBOM BACTHbIE MOHOMOYMS MO OTHOLIEHUIO K NOAYUHEHHbBIM
y4YacCTHMKaM 3TUX OTHOLLEHWIA.

B Takmx cny4asix agMUHUCTPaTUBHO-NPaBoBble (DOPMbI YyNpaBneHUs U BO3-
HMKatoLwKe nNpyu 3TOM agMUHUCTPATUBHO-MPaBOBble OTHOLLEHUSI SIBASIOTCA NO OT-
HOLLEHMIO K 4aCTHONPAaBOBbLIM OTHOLUEHUSIM CaMOCTOSATENbHLIM OCHOBaHMEM WX
BO3HMKHOBEHMS, M3MEHEHUA NN NpeKpaLLeHNs.

IpaxpaHckoe npaBo Pecnybnukn KasaxcTaH npusHaeT agMUHUCTPaTUBHbIE
aKTbl B KQ4eCTBE OCHOBAHMW BO3HUKHOBEHWSI IPaXXaaHCKUX NpaB 1 06s3aHHOCTEVA.

Tak, cornacHo ct. 7 'K PK, rpaxgaHckue npaBa n 0683aHHOCTV BO3HMKAIOT
13 OCHOBaHWI, MPedyCMOTPEHHbIX 3aKOHOAATENIbCTBOM, a Takke W3 [elCTBUiA
rpaxgaH 1 1opuandeckux nuL, KOTopble XOTS U He NPefyCMOTPEHbI UM, HO B CUIY
o6LMX Ha4Yan 1 cMbiCna rpaxgaHcKoro 3akoHodaTenbeTBa NOPOXAAIT rpaxaaH-
ckue npasa 1 06513aHHOCTU. B COOTBETCTBMM C 9TUM rpaxaaHckme npasa u 06si-
3aHHOCTU BO3HMKAIOT, B YaCTHOCTMW, M3 aAMUHUCTPATUBHLIX aKTOB, NOPOXAAOLLNX
B CUIY 3aKOHOAATENbCTBA rPaXKJaHCKO-NPaBoBble MOCMNeAcTBUS.
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paxpaHckoe 3akoHogaTenbcTBO Pecnybnukn KasaxctaH Takke pernameHTu-
pyeT 1 cnyvyaun BAUsSHWUSA ny6aM4yHO-NpaBOBbLIX aKkTOB (BKNOYas aAMUHUCTPATUBHO-
npaBoBble aKTbl) Ha UCMOMHEHNE rpaxaaHCKO-NPaBOBbIX 0653aTeNbLCTB.

Tak, cornacHo cT. 375 'K PK, ecnn B pesynbraTe usgaHus akra rocygap-
CTBEHHbIMW OpraHamu, BKNOYas MeCTHble npeacTaBUTEeNlbHbIE W UCMOSMHU-
TeNnbHble opraHbl (Ny6NMYHOro akTa), UCMornHeHue obsi3aTenbCTBa CTAHOBUTCA
HEBO3MOXHbIM MOMHOCTbIO WMU YacTU4YHO, 06A3aTeNnbCTBO MpekpalaeTcst nosn-
HOCTbIO UMK B COOTBETCTBYIOLEN YacTu. CTOPOHbI, NOHecWwMe B pe3ynbTaTe 9T0-
ro y6elTku, BnpaBe TpeboBaTb UX BO3MELLEHUSA B COOTBETCTBMU C [paxaaHCcKum
Kogekcom. B panbHeniem B crnyvyae NpU3HaHWs B YCTAHOBMEHHOM nopsiake
HepeicTBUTENbHLIM MYGNMYHOrO aKkTa, Ha OCHOBaHUW KOTOporo obs3aTenLcTBO
npekpaTunocb, 0653aTenbCTBO BOCCTaHaBNUBAETCS, €CNU MHOE He BbiTekaeT 13
cornalueHus CTOPOH Wnu cyllecTBa obs3aTenbCTBa M UCMONTHEHME He yTpaTuno
UHTEpec Ana Kpeautopa.

BcTynasi xe B YacTHonpaBOBble OTHOLUEHWS, rOCyAapcTBO B LEeNoM U Cy6b-
€KTbl UCMOSIHUTENbHOW BRacT B YaCTHOCTWU [enatwT 3TO Ha OCHOBE HOPM OT-
pacneit yactHoro npaea. Kpome Toro, B nogo6HbIX OTHOLUEHUSIX rOCYyAapCcTBO
N cybbekTbl UCMOMHUTENbHOW BNacT BbICTYyNalT B KavyecTBe PaBHOMPaBHbIX
Y4aCTHUKOB 3TUX OTHOLLEHWI, HapaBHe C APYrMMWU UX ydYacTHMKamu. B yacTHo-
NpaBOBbIX OTHOLUIEHUSIX FOCYAApPCTBO U CYyObeKTbl UCMOMHWUTENbHOW BRNACTU Nu-
LeHbl BO3MOXHOCTU peanu3oBbiBaTb POPMbI, CpeAcTBa U MeToAbl NybnuyHom
Bnactu. Bce fencTBusi Cy6beKTOB UCMOMHUTENbHON BNAacTy B TaKUX OTHOLLEHM-
AX YXe He MOryT HOCUTb O[JHOCTOPOHHE-BNACTHbIW XapakTep. Peanusauus scex
npaB n 06si3aHHOCTEeW CyObEKTOB WMCMOMHWUTENbHOW BNAacTM B pamkax 4acTHO-
NpaBoOBbIX OTHOLIEHWI NMPOMCXOAUT TOMBLKO B cdepe perynmposBaHusa oTpacnen
YacTHOro npaea u obecnevynBaeTCst UCKIIOYMTENBHO YaCTHONPaBOBLIMM MeToAa-
MW NPaBOBOro perynupoBaHus.

N xoTa geATenbHOCTb OPraHoB MCMOMHWUTENbHOW BRACTU U UX AOMKHOCTHbLIX
N1y B paMKax YaCTHOMPaBOBbIX OTHOLIEHWU ABMSETCA MpeaMeToOM perynvmpoBsa-
HUS Npexae BCero oTpacnel YacTHOro npasa, TeM HEe MeHee B HUX JOIKeH obs-
3aTeNnbHO Y4MTbIBAaTbCA aAMMUHUCTPATUBHO-NPABOBOM acnekT ocoboro craTtyca
aAMUHNCTPaTVBHbBIX OPraHOB Kak y4aCTHUKOB 3TUX OTHOLLEHWIA.

Ocob6eHHOCTbIO y4acTUsi OopraHoB UCMOMHUTENbHOW BMacTM B YaCTHOMpPaBoO-
BbIX OTHOLUEHUSAX SBNAETCS WX ABONCTBEHHbLIN (ABYEAMHbI) NpaBoOBON cTaTyc B
KayecTBe rocygapCTBEHHbIX OpPraHoB M B KayeCTBE CaMOCTOSITEMbHbIX OPUAK-
YeCcKux nuu.

B nepsom cnyyae opraHbl UCMOMHWUTENbHOW BRMacTU Bcerga AencTBYIOT OT
MMeHW, B MHTepecax W 3a CYyeT rocyaapctsa B pamkax cBoei komneteHumun. C
3TON Lenbio rocyaapcTBo U ero agMUHUCTPaTUBHO-TEPPUTOPUanbHble eanHULbI
NPU3HAIOTCA B 3aKOHe B KayecTBE CaMOCTOATENbHbIX CyOBEKTOB rpaxaaHCKoro
npaBa U paBHOMPABHbIX Y4ACTHUKOB rPaXAaHCKO-MPaBOBbIX OTHOLIEHWA.
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Tak, cornacHo cT. 111 TK PK, Pecnybnuka KasaxctaH BbiCTynaeT B OTHOLUE-
HUSAX, perynmpyembix rpaxgaHCKMM 3aKOHOAATENbCTBOM, Ha paBHbIX Havanax c
MHBIMW YYaCTHUKamMu 3Tux oTHoweHun. OT nmenn Pecnybnukn Kasaxctan moryT
CBOMMM AelcTBUSIMU npuobpeTaTb U OCYLLECTBNATL UMYLLECTBEHHbIE U NMUYHbIE
HEMMYyLLLeCTBEHHbIE NpaBa U 06s3aHHOCTU, BbICTYNaTb B CyAe OpraHbl rocyaap-
CTBEHHOI BnacTu u ynpaenexnus Pecny6nukn KazaxctaH B pamkax UX KOMMNeTeH-
LMK, YyCTAHOBNEHHON 3aKOHOAATENbHLIMU akTaMu, NOMOXEHUSMU N UHBIMW aK-
Tamu, onpeaensiowmMmn cTaTyc 3TUX OpraHoB.

B cnyyasx u B nopsigke, NpeayCMOTPEHHbIX 3akoHodaTenbcTBoM KasaxcTaHa,
no cneuuanbHoMmy nopydenunio Pecnybnukm KasaxctaH oT ee UMeHW MOryT BbICTY-
naTb WHble rocyapCTBEHHbIE OpraHbl, PUANYECKNE NULIA U rpaxaaHe.

Pecnybnuka KasaxctaH oTBe4aeT no cBouMm 0653aTenbCTBaM MMYLLECTBOM
rocyjapCTBEHHOW Ka3Hbl, @ agMUHUCTPaATUBHO-TEPPUTOPMANnbHAsa eauHuLa oT-
BeyaeT no cBoum obss3aTenbCcTBam MMYLLECTBOM MECTHOM KasHbl. Pecnybnuka
KasaxctaH M agMuHMCTpaTUBHO-TEppUTOpUAanbHas eanHuua He OTBeYalT Mo
obsi3aTenbCcTBaM Apyr Apyra, a Takke no ob6s3atenbCTBam rpaxaaH v topuamye-
CKMX WL, a rpaxaaHe u opuanyeckue nuua He oTeBevaloT Mo o6s3aTenscTBamM
Pecnybnuku KasaxctaH v agMUHUCTPaATUBHO-TEPPUTOPUANBHON €AUNHULbI, KPO-
Me cnyyaes, NPeAyCMOTPEHHbIX [paxaaHCKUM KOAEeKCOM U 3aKOHOAAaTeNbHbIMU
aKkTamu.

Mpn aToM K rocyaapctey M agMUHUCTPATUBHO-TEPPUTOPUANBHBIM eauHULaM
NPUMEHSAIOTCA HOPMbI, ONpeaensiolme yyacTue IopUANYECKUX UL B OTHOLIEHU-
AX, perynupyemMblix rpaxaaHckMm 3akoHoAaTeNbCTBOM, €CNU MHOE He BbiTeKaeT U3
3aKoHOAATENbHbIX aKTOB.

Bo BTOpOM crny4yae opraHbl UCMOMHUTENBHOM BRacTv MOryT BCTynaTb B 4acT-
HOMpaBoBble OTHOLIEHUSI KaK lopuanYeckMe nuua CaMOCTOSATENbHO OT CBOEro
COBCTBEHHOrO UMEHW ANs YAOBMNETBOPEHUS CBOWX COBCTBEHHbIX noTpebHocTen
(Hanpumep, B paMKkax OTHOLLUEHMWI No MaTepuanbHO-TeXHUYecKoMy obecneyeHnto
CBOWX HYX[ 3a cyeT ToBapoB (paboT, ycnyr), peanusyemMbix rpaxgaHamu u opra-
HU3aUMAMN pasnUyHbiX POPM COBCTBEHHOCTH).

OcobeHHOCTH y4acTusi rocyaapcTsa W ero opraHoB B HaCTHONPAaBOBbIX OTHOLLE-
HMSIX MO nosogdy NpuobpeTeHus Ans rocyaapCTBEHHbIX U OBLLECTBEHHbBIX HYXA TO-
BapoB, paboT 1 yCcnyr ycTaHaBNMBaOTCS B CNeLmanbHbiX 3aKOHOAATENbHbIX aKTax.

Hanpumep, B Lensx HOpMaTUBHO-NPaBOBOW pernaMmeHTaLmm obLwmux Bonpocos
opraHusauuy n npoBedeHVs rocyAapCTBEHHbIX 3aKynok ToBapos, paboT u ycnyr
ONs TOCYAapCTBEHHbIX HYX[ 3@ CHET CpefcTB rocyaapcrTeeHHoro Giogketa B Ka-
3axcTaHe NpUHAT U AeincTByeT cneyunanbHbii 3akoH Pecnybnuku KasaxcraH ot 21
mionsa 2007 r. «O rocyaapCTBeHHbIX 3akynkax». B uensx HopmaTuBHO-NpaBOBOWA
pernameHTauyuu BONPOCOB OpraHu3auuMu W NPOBEAEHUs 3a CYET roCyAapCTBeH-
Horo GrogxeTa rocyaapCTBEHHbIX 3akynok paboT v ycnyr ons yaoBneTBOpPEHUs
C VX NOMOLLbIO OBLLECTBEHHBIX HYX[ NPUHAT U OEUCTBYET chneyuanbHblii 3akoH
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Pecny6nuku KasaxctaH ot 12 anpens 2005 r. «O rocygapCTBeHHOM coLuanbHOM
3akase». A BONPOCbI OpraHv3auum U NPOBEAEHUS FOCYAapCTBEHHbIX 3aKymnokK To-
BapoB, paboT n ycnyr B cdhepe 060POHHBIX HYX[ rocyAapcTBa perynvpyeTt, B CBOIKO
ovepefb, cneunanbHblii 3akoH Pecnybnukm KasaxctaH ot 19 anuBapsa 2001 r. «O
rocyfapcTBEHHOM O6OPOHHOM 3akase».

B cooTBeTCTBMM C HOPMaMM YacTHOro npasa rocyAapcTBO U CyObeKTbl ucnon-
HUTENbHOW BnacTu Takxke OyAyT HECTM M OTBETCTBEHHOCTb 3@ HapylueHue npu-
HATBIX UMK Ha cebs YacTHOMPaBOBbLIX AOrOBOPHbLIX 0653aTenbCTB. Tak, cornacHo
n. 1 cr. 350 MK PK, gomKHWK, HapyLuMBLINA 06a3aTenbcTBO, 06513aH BO3MECTUTD
KpeauTopy Bbl3BaHHbIE HapyLlueHWeMm yObITKu.

Mpun ocselyeHn BONpoca BCEX BO3MOXHbIX CIly4aeB y4acTUs OpraHoB WC-
NOMHUTENbHON BNACTU U UX JOSMKHOCTHLIX NNLL B YaCTHOMNPaBOBbLIX OTHOLUEHUAX
He cnepyeT 3abbiBaTb M O AENUKTHbIX 0653aTenbCTBax, BO3HWKAKOLWKX Y rocy-
AapcTsBa U3 MPUYMHEHUA opraHaMu UCNONMHUTENbHON BNacTu Bpeda rpaxngaHam
1 opraHu3auyuam, B TOM YuUCne U B pesynbTate U3gaHus MU HE3aKOHHbIX NpaBo-
BblX aKTOB W COBEPLUEHUA UMW UMW WX AOMKHOCTHBLIMW MMUaMu NpoOTUBONPaB-
HbIX AEACTBUN.

OpraHbl UCNOMHUTENBLHOW BNACTU U UX AOMKHOCTHBIE NWLA Npu peanusauum
UMK CBOUX (DYHKLUIA U COBEPLUEHNN YNPaBneHYeCcKUX AeNCTBUA JOMKHbI HEeYKOC-
HUTenbHO cobniogatb KoHcTutyumio PK, 3akoHbl PK, npaBa u 3akoHHblE NHTEPECHI
rpaxpaH u opraHusauui. OgHako gaxe B YCNOBUAX CyLECTBOBAHMSA YKa3aHHOro
NOCTOSAHHOrO TpeboBaHUsA K ynpaBfieHYecKoW AesTEeNbHOCTU OpPraHoB WCMOMHU-
TeNbHOW BNacTu U UX AOMKHOCTHBIX MWL, BCE Xe He WCKMYalTca cnyvyan usna-
HUA UMW HE3AKOHHbLIX NPaBOBbIX aKTOB U COBEPLUEHNS NMPOTUBOMNPABHbLIX AEWCTBUN
(6e3nencTBus), B pesynbTaTe KOTOPbIX HapYLIATCS 3aKOHHbIE NpaBa U UHTepech!
rpaxpaH 1 opraHvusauymin 1 UM NpPUYNHSAETCS Bpea.

BosHukatolme B TakoM cryyae OTHOLUEHWS MO BOCCTAHOBIEHWIO 3aKOHHbIX
npaB U WUHTEPECOB rpaxaaH W opraHu3auuii U BO3MELLEHUIO UM MPUYUHEHHOrO
[eiCTBMAMM OpraHoB UCMONHUTENBHON BNAacTW U UX AOMKHOCTHBIX NUL, Bpeaa pe-
rynupyloTcs HopMamu rpaxzaaHckoro npasa.

CornacHo n. 5 ct. 9 TK PK, ybbITkKM, NPUYMHEHHbIE TpaXgaHWHy WUMu topu-
ANYecKoMy nuuy B pesynbTaTe W3[aHWA He COOTBETCTBYIOLLEro 3akoHodaTtenb-
CTBY akTa opraHa rocygapCTBEHHOW BnacTW, WHOIO roCyfapCTBEHHOro opraHa,
a Takke B pesynbTate AenctBuil (6e3geicTBMA) AOMKHOCTHBIX MWL 3TUX opra-
HOB, nognexart Bo3melleHuto Pecnybnukoii KasaxctaH wnu, COOTBETCTBEHHO,
afMWHUCTPaTUBHO-TEPPUTOPManNbHO eauHuueli. B cooteetcTBum co ct. 922 TK
PK Bpea, NpuyMHEeHHbI B pe3ynbTaTe M3AaHWs rocyAapCTBEHHbIMW OpraHamu
aKTOB, He COOTBETCTBYHOLMX 3aKOHOAaTENbHbIM akTaM, NOAMNEXUT BO3MELLEHWIO
Ha OCHOBaHWW peLUeHWs CyAa, He3aBUCUMO OT BWHbI OPraHOB W AOMKXHOCTHbIX
nvy, nsgaswnx akt. Bpea Bo3mellaeTcs 3a cHeT rocyaapcTBeHHoN kasHbl. Mpea-
cTaBUTeneMm KasHbl BbICTYNnalT (pMHaHCOBbIE opraHbl NMBo Apyrue opraHbl W
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rpaxaaHe no cneymanbHoMy nopydeHuio. OpraHbl MECTHOTO CamMOynpaBieHuUs
OTBEYaKT 3a Bped, NMPUYMHEHHbLIA UX OpraHamu u LOMKHOCTHBIMW NUuamMu, B
cyae6HoM nopsake.

Tak Hanpumep, HaNoroBbIii OpraH Mo pesynbTatam NPOBEAEHHOW UM Haroro-
BOI MPOBEPKM HA OCHOBAHWU MHKACCOBOIO PACMOPSHKEHUSI CMMCAs C pacyeTHO-
ro cyeTta HanoronnartenblMka B GIOMKET rocyaapcTsa CyMMY LOHAYMCIIEHHbIX
HanoronnaTenbLUKy Hanoros, WTpadgos 1 neHn. He cornawasch ¢ pelieHnem
M OeiCTBMAMM HAroroBOro opraHa, Hasoronnartenblyyk obxarnosan uWx B cy-
nebHom nopsgke. Cya yaoBneTBOPUN UCKOBble TpeGoBaHWsi UCTUA B MOSIHOM
obbeme, NpU3HaB HE3aKOHHLIMW peLleHne U 4eNCTBUSA Hanorosoro opraHa. Ha
OCHOBaHWM BCTYNVBLUErO B 3aKOHHYK cuily cyaebHOro pelueHusi Hanoronna-
Tenblmk o6paTUICS B Cyh C HOBbIM UCKOM K rocyaapcTsy (B NULe ero ynosiHo-
MOYEHHOr0 (OMHAHCOBOrO OpraHa) O BO3MELLEHWNN eMy 3a CYET roCyAapCTBEHHO
KasHbl Y6LITKOB B BUOE HE3AKOHHO CrMCaHHbLIX C ero PacyeTHOTo cyeTa AeHer.
Cyn ynoBeneTBopun uMckoBble TpebGoBaHMs Hanoronnartenblmka MOMHOCTbIO,
06513aB yNoNHOMOYEHHbIA (PUHAHCOBLIA OpraH rocy4apcTsa BbiNAaTUTL Harmo-
ronnaTenbLUMKy 3a CYEeT roCyAapCTBEHHONW KasHbl CYMMY HE3aKOHHO CMMCaHHbIX
HanoroBbIM OPraHOM C PacyeTHOro cyeTa Hasoronnartenblika B JOXOA rocy-
fapcTea AeHer.

Takum ob6pasom, HanoronnaTenbluk B cyaebHoOM nopsiake B3bickan C rocy-
[apcTBa B NMLE ero ynolHOMOYEeHHOro (hHaHCOBOrO opraHa CyMMy BO3MELLEHUS
NPUYNHEHHOTO EMY HE3AKOHHBIMU PELLEHUAMU U AENCTBUSAMU HANOroBOro opraHa
MMYyLLIECTBEHHOrO Bpeda. B3bickaHne BO3MeLLeHUsi Takoro Bpeda Obino npousse-
[EHO Ha OCHOBaHWMW rPaXAaHCKO-MPaBOBbIX HOPM O BO3MELLEHUN Bpeaa, npuyu-
HEHHOro AeNCTBUAMU rOCYyAaPCTBEHHLIX OPraHoB.

B gaHHOM cny4yae Hanorosblii OpraH kak caMoCTOSITENbHOE topuanyeckoe
NMLO He MOHEC MMYLLECTBEHHOW OTBETCTBEHHOCTU 3a CBOW NPOTUBOMpPAaBHbIE
OeWCTBUS B OTHOLLEHMM HanoronnaTtenblmka, XoTa 1 6bln HEeNocpeaACcTBEHHbIM
NpUYMHUTENEM Bpefa 3aKOHHbIM MMYLLECTBEHHbIM MpaBaM W MHTepecaMm Ha-
noronnaTenbwuka. B cuny ocoGoro npaBoBOro craTyca HaroroBoro opraHa
KaKk rocyapCTBEHHOro opraHa OTBETCTBEHHOCTb 3a BCE €ro NpoTUBOMNpPaBHblE
OEeWCTBUS B YACTHOMPABOBbLIX OTHOLIEHMSX NO NPUYUHEHWIO Bpeaa B MOMHOM
o6beme HeceT camo rocyapcTBo B NnLE ero ynonHOMOYEHHOro hMHaHCOBOro
opraHa. M Takasi UMyLlecTBEHHasi OTBETCTBEHHOCTb He SIBNAETCA OrpaHuyeH-
HOW, T.e. ee pa3Mmep He orpaHnynBaeTcs PUHAHCOBLIMU BO3MOXHOCTAMU HEMO-
CpeACTBEHHOro MPUYMHUTENS Bpeda - HaroroBoro opraHa kak puau4eckoro
nuua.

B Tex ke cnyyasix, korga Bpes npuuMHaeTcs 4eiCcTBUAMU He caMoro cybbekTa
MCMOSHUTENbHO BNacT B LIENOM Mpy OCYLLECTBMEHUU UM CBOUX BIIaCTHbIX MOf-
HOMOYMIA, a TONMbKO AencTBUSAMMN (6e3neiicTBUEM) OTAENbHbIX €ro AOMKHOCTHBLIX
nuu, rpaxagaHckoe 3akoHopaTenbcTBo Pecnybnuku KasaxctaH ycTaHaBnvBaeT
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0Cco6bli NOPSIAOK MMYLLECTBEHHOW OTBETCTBEHHOCTU CY6BHEKTOB UCMONMHUTENBHOMN
BNacTu 3a AeWCTBUS CBOUX AOMKHOCTHbIX NuL,.

Tak, Bped, NPUYMHEHHbIA HE3aKOHHbIMU OercTBUsAMMK (6e3aericTBUEM) OOMK-
HOCTHbIX MWL, rOCyAapCTBEHHbIX OpraHoB B 06nacTu rocyAapCTBEHHOro ynpas-
neHus, BO3MellaeTcs Ha OOLMX OCHOBaHWAX 3a CYeT AeHer, HaxoAsALWuMxcs B
pacnops>keHun 3Tux opraHos. Mpu nX HeAOCTaTOYHOCTW Bped BOo3MellaeTcs cyb-
CUAMAaPHO 3a CYeT rocyaapCTBEHHON Ka3Hbl.

[pyrumn cnosamu, B Takux Crnyyasx UMyLLeCTBEHHble TpeboBaHWA O BO3-
MelleHnn BpeAa, MNPUYMHEHHOTO AOMMKHOCTHBIMW NuUaMKU  rOCYAAapCTBEHHOrO
opraHa, nepBOHa4yanbHO MNPeAbABASAIOTCA CaMOMY TFOCYAapCTBEHHOMY OpraHy,
a B3biCkaHWe Mo Takum TpeboBaHUsAM obpallaeTcs Ha AeHbru, HaxoAswmecs B
pacnops>KeHUn rocyfapCTBEHHOro opraHa. M TonbKko B criyyae He[oCcTaTovHOCTH
3TUX CPeAcCTB ANSA NOMHOro yAOBNETBOPEHUS UMYLLECTBEHHbIX TpebGoBaHui no-
TepnesLluero obpalyeHne B3biCKaHUS NPOU3BOANUTCA B CyBCcManapHOM nopsake Ha
rocyfapCTBEHHYIO Ka3Hy.

Kak BMAHO M3 NpuBeAEHHbIX BbILE CIyYaeB WMYLLECTBEHHON OTBETCTBEHHO-
CTW rocyfapcTBa 3a Bpef, NMPUYMHEHHBIA ero opraHamu UCNOMHUTENbHOW BNacTu
N X [OMMKHOCTHBIMW NULAaMW, OTBETCTBEHHOCTb rOCyAapCTBa He OrpaHW4MBaEeT-
CS OTBETCTBEHHOCTbIO TOMbKO CaMOro opraHa WCMOMHUTENbHOW BRAacTU Kak lopu-
aunyeckoro nuuya. Hanpotus, B OTHOLIEHUU rOCYAapCTBEHHbLIX OPraHoB (BK4Yas
UCMNOMHUTENbHBIE) YCTAHOBMNEHO CheuuanbHoe NpPaBuMo, COrMacHO KOTOPOMY
npekpaLieHne ux AesTenbHOCTU He SIBMSIETCH OCHOBaHWEM ANS NpeKpaLleHus cy-
LLeCTBYOLWMUX Y HUX 06a3aTeNbCTB (B TOM YUCNE U AENUKTHBIX) Nepea TpeTbuMM
nuuyamu.

Tak, B cooTBeTcTBUM c Nn. 2 cT. 377 'K PK npekpalyeHvne aeatensHoCcTn unm pe-
opraHusaumns rocyfapcTBeHHbIX OpraHoB, BKMOYas MeCTHble npeacTaBuUTenNbHble
W UCNOMHUTENbHbIE OpraHbl, He BReYeT npekpalleHns 06583aTenbCcTB, B KOTOPbIX
Takue opraHbl SBRSNUCb OOMKHUKaMu. McnonHeHwe ykasaHHbix 06s3aTensbcTs
BO3MaraeTcs Ha opraH, B pacrnopsiXeHWM KOTOpPOro HaxodsTcs cpefcTBa Groaxe-
Ta, eCnn NHoe He NPedyCMOTPEHO peLLeHNeM O NpekpalleHnn 4esTeNbHOCTU Unn
peopraHusaLuny CooTBETCTBYIOLMX OPraHoB.



Mnasa 7
AOMUHNCTPATUBHBLIE MPOUELYPbI

§ 1. lNoHATME agMUHUCTPATUBHbLIX Npoueayp

M4ne NpaBoOBbLIX HOPM, PernameHTUPYIOLUX NOPSAAOK COBEPLUEHUS 1opK-
I_quecm 3HaYMMbIX AEUCTBUIA B cdepe UCMOMHUTENBHON BNacTh, HUKOrAa
He ocrnapuBanocb B agMWHWCTPaATMBHOM npaBe. HecMoTps Ha 3TO, 3HauveHue
afAMUHUCTPATUBHBIX Mpoleayp, SBMAIOLWMXCA OOHUM M3 «CTEPXKHEBbIX» dne-
MEHTOB aJMWHUCTPATUBHON OEeATENbHOCTW, A0 HeJaBHEro BPEMEHU SIBHO He-
pJooueHuBanocb. B coBeTckoi, Aa U B COBPEMEHHOW Ka3axCTaHCKoW y4yebHow
nutepatype No agMUHUCTPaTMBHOMY MpaBy NpoLEeAypHble acnekTbl B3aMMoOoT-
HOLLEHWIA OpraHoB rocyAapCTBEHHON BMACTW M YaCTHbIX MWL, OCBELLannCh SIBHO
HeJoCTaTOMHO, aAMWHWCTPATMBHOE MpaBO OblNO NPeACTaBNeHO TaM He Kak
CaMOCTOSITENbHbIA UHCTUTYT, @ KOCBEHHO, B KOHTEKCTE WU3YyYeHWUs BHYTPEHHeMn
opraHusauun AesTeNnbHOCTU rocyAapCTBEHHOro annaparta, agMUHUCTPaTUBHO-
IOPUCAMNKLMOHHON [esATeNbHOCTM OpraHoB BrnacTu, B 6onbluelt CTeneHun, B CBS3N
C NpvBReYeHneMm rpaxaaH K agMUHUCTPaTMBHOW OTBETCTBEHHOCTU. JTO 0b6BbAC-
HAieTCA ponblo rocyfapcTBa B €ro B3aMMOOTHOLLEHMSIX C O6LeCTBOM, @ UMEHHO
NMOHMMaHWeM agMWHUCTPATUBHOrO Npaea COBETCKOro nepuoda B KayecTBe pe-
NPecCUBHOro npasa rocyAapcTBa Mo OTHOLUEHUIO K rpaxjaHamM, a He HaobopoT -
npaBoOM YaCTHbIX NNL, NO KOHTPOMO 3@ 3aKOHHOCTbIO AENCTBUI N aKTOB OpraHoB
Bnactu’.

Mpn 3TOM aAMUHUCTpATUBHbLIE MPOLEAYPbl B COBETCKOM 3aKOHOLATENbCTBE
6e3ycrnoBHO NpUCYTCTBOBAnNM, Tak kak MaTepuanbHoe npaBo 6e3 npoueccyarnsHo-
ro 6esgenctBeHHo. OgHako, BO-NepBbiX, X PYHKUMMU Bbinn HanpaBneHbl, Npexae
BCEro, Ha OGCnyXMBaHWE WHTEPECOB roCy[apCTBEHHOro annapaTa. Bo-BTopbix,
YPOBEHb HOPMATUBHO-NPABOBOI pernameHTaumMm 6bin HEO60CHOBAaHHO HU3OK, YTO
NposIBASANOCH B pernaMeHTUpoBaHUM nopsiaka AesiTeNbHOCT CyGbeKTOB ny6nny-
HOro MpaBa Mo peanusauuyM KOMMEeTEHUMM Ha MoA3aKOHHOM YpPOBHE MpaBOBOro
perynupoBaHusi B pasfiMyHOro pofa npaeunax, MHCTPYKUMSIX, @ B OTAENbHbIX cde-

* [lenne M. HekoTopble BONPOCHI aAMUHUCTPATUBHOrO NponasoacTsa B ®PI Il MaTepuans! pecny6nu-
KaHckux cemuHapos 2002 r. - Anmartel, 2002. C. 11.
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pax HopMaTWBHas yperynupoBaHHOCTb OTCYTCTBOBana kak TakoBas. [lpaBoBble
npo6enbl 6binnM Hanbonee akTyanbHbl UMEHHO ANS NpoLeccyanbHo-NpoLeaypHoi
COCTaBnALLEl COBETCKOTO afiMUHUCTPATUBHOIO NpaBa M 3akoHO4AaTeNnbCTBa, Ha-
cnepme KOTOporo B onpeAeneHHon CTENEHN XapakTePHO U AN COBPEMEHHOW Ka-
3aXCTaHCKOW NPaBOBOW CUCTEMBI.

CnepyeT cka3aTb, YTO B CTpaHax fanbHero 3apybexbs agMUHUCTPATUB-
Hble npoueaypbl UMeT AONrne U NpoYHble NpaBoBble OCHOBbI (3akoH CLUA o6
agMUHUCTpaTUBHBLIX npoueaypax 1946 r., 3akoH PPl o6 agMUHUCTpaTUBHOM
npoussoactBe oT 25 mas 1976 r. (B panbHenwem 3AMl), 3akoH Vcnauuu o
IOPUANYECKOM pexmme opraHos nyGnuyHon agMuHUCTpaumm n oble agMuHU-
cTpatmBHoOWn npoueaype 1992 r., 3akoH AnoHun o6 obuielrt agMUHUCTPATUBHOWN
npouenype1993 r.). B nocnegHee BpemMs MHTEpeC B MPUHATUM TaKOBbIX 3aKO-
HoAaTelNbHbIX aKTOB OTMeYaeTca M B NOCTCOBETCKUX cTpaHax (O6wwuii agMuHu-
cTpaTuBHbIA kopekc Pecny6nuku pysus 1999 r., 3akoH Pecnybnuku ApmeHus
06 ocHOBax aAMWHUCTpPaTUBHOW [EATEeNbHOCTU W afMUHUCTPATUBHOM MpPOU3-
BoacTtBe 2004 r., 3akoH Pecnybnukn Benapycb 06 ocHOBax agMUHUCTPATUBHbIX
npoueayp 2008 r.).

B 3apy6exHolii agMUHUCTPaTUBHO-NPABOBOWM Hayke U 3aKoHOAATENbCTBE OYe-
BUAHA CBSA3b aAMUHUCTPATUBHbIX NPOLEAYP C KOHCTUTYLMOHHBIMU MONOXEHUSIMU.
K npumepy, € TOYKU 3pEHUSI HEMELKKOrO aAMUHUCTPATMBHOIO NpaBa Ha agMWHU-
cTpaTuBHbIE NPOLEAYPbI, HA UX COAEpPXKaHUe, TON KOBaAHME U NPUMEHEHMWE COOTBET-
CTBYIOLUX HOPM NpaBa HEMOCPEACTBEHHO BNUAKT 3akpenneHHble B OCHOBHOM
3akoHe (KoHCTUTYLMKM) OCHOBHbIE NpaBa U cBoboabl YenoBeka. 3akoHoaTenb He
TONbKO 06513aH NpefycMOTPeTb rapaHTMn npae u csobog B agMUHUCTPATUBHO-
NpaBoOBbIX HOPMaXx, HO 1 ypPerynupoBaTb OCHOBHbIE MPUHLMMNbI aAMUHUCTPATUBHO-
ro UCNOMHEHMUS, aAMUHUCTPATUBHOWM OpraHnsauuy u npoueayp UMeHHo B hopme
3aKoHa, He nepefasas faHHble BONPOCHl B chepy NoA3akoHHbIX akTos?. [Mpasa
1 ceoboabl YenoBeka HENMOCPEeACTBEHHO BNUSIIOT Ha MPOLECC NPUHATUS peLue-
HKs, 0co6eHHO B 06nacT UCTONKOBaHUSI HeonpeaeneHHbIX NPaBOBbIX HOPM UMK
cnyxebHoro ycmotpeHusi, o 4yem 6yaeT ckasaHo Hwmxe. Ocoboe 3HaueHue nme-
€T KOHCTUTYLMOHHO 3aKpennieHHas rapaHtus addekTUBHOW NpaBOBON 3alUThbl
(ct. 19 a63. 4 OcHoBHoro 3akoHa ®PI’), koTopasi N0 OTHOLEHWIO K aAMUHUCTPaA-
TUBHOMY npaBy TpebyeT, 4TOObl aAMWHUCTPATUBHbIE MNpoueaypbl Gbinu npo-
3payvyHbIMU, NMOHATHLIMW U AOCTYNHBIMU rpaxaaHam U ropuandeckum nuuams. He-
06Xx0OQMMO B KaxX[oOM KOHKPETHOM cryyae HaxoAWuTb pasyMHbli GanaHc mexay
3P PEKTUBHOCTBIO U LLENecoobpasHOCTb0 aAMUHUCTPATUBHON OESATENbHOCTH,
C O[HOW CTOPOHbI, M obecneyeHnem npaB rpaxpaHvHa B aAMWHUCTPATUBHOW
npoueaype, ¢ Apyroi cTopoHbl. Co6CTBEHHO roBopsi, Takoe BHUMaHue k cobnio-

2 Konn ., Pam3ayep Y. KommeHnTapwuii k 3AMT. - MioHxeH, 2008. C. 11.
3 PeweHuss ®epepanbHoro KoHcTUTyumoHHoro cyaa Mepmanun. - Tubingen, Verlag Mohr Siebeck,
1987.T. 74. C. 94.

215



nasa 7

[EHWI0 MpaB rpaxgaH B aAMWHUCTPATMBHOW Mpoueaype NpoAWKTOBaHO CTPeEM-
NleHMeM co3fdaTtb paBHble YCNOBUS ANsl y4aCTHUKOB afMWHUCTPATUBHON npoue-
Aypbl: rocyaapcTea, C OAHOW CTOPOHbI, U rpaXaaHuHa - ¢ ApYroi. ToMNbKo B 3TOM
cnyyae rpaxgaHuH nepectaHeT 6biTb NpPOCTbIM OGBLEKTOM rOCyAapCTBEHHOM
OEesATeNbHOCTU U CMOXET y4yacTBOBaTb B aAMUHUCTPATMBHOW NPaKTUKe B NOMHOW
mepe.

B ycnoBusx nepexofa OT NpsiMOro rocyAapCTBEHHOTO YNpaBieHUst K KOCBEHHOMY
ynpaensioLLeMy BO34EACTBUIO Ha 06LLECTBO, B 0COBEHHOCTU B chepe 3KOHOMUYE-
CKON aKTUBHOCTU (PU3NYECKUX U HOPUANYECKUX MWL, POSflb adMUHUCTPATUBHbBIX NMPO-
ueayp npeobpasoBbiBaeTCs, a 3Ha4YeHWe Bo3pacTaeT, MOCKONbKy no3sonsieT bonee
nonHo obecneunTb cobnogeHne npae M cBOGOA rpaxaaH U Ux obbeauHeHWn BO
B3aUMOOTHOLLEHUSX C OpraHamy BnacTui, KOTOpble AOMKHbI peanv3oBbiBaTb CBOK
KOMMETEHLMIO MO MPUHLMMY «paspeLLeHo TO, YTO pa3peLleHo». VIMEHHO C NOMOLLbI0
neranbHbIX NpoLedyp opraHu3yeTcst AesTeNnbHOCTb NybnuyHbIX cybbekToB npasa B
npaBoBOM rocyfapctee. Takum o06pa3oM, HeoBXOAMMOCTb peanuaauuy KOHCTUTY-
LIMOHHBIX HOPM AEMOKPATUYECKOrO YrpaBneHust obycrnoBnvMBaeT BHUMAHWE K agMu-
HUCTPaTUBHBLIM MpoLeAypaM Kak B Hay4HoOW v y4yebHon nutepatype, Tak U B HaUMo-
HanbHOM 3akoHogaTtenbcTBe Pecnybnukn KasaxctaH?. B 3TOM KOHTEKCTE OOHUM U3
NpYOPUTETOB NPOBOANMON B CTpaHe aAMUHUCTPATUBHOM pedOpMbl BbICTYNaeT kaye-
CTBEHHOE COBEPLLEHCTBOBAHME NPOLIECCOB M NpoLeayp rocyAapCTBEHHOIO ynpaene-
HWSA 1 NpeaoCTaBeHNs rocyAapCTBEHHbIX yCryrS,

M3yyeHne agmMuvHUCTpaTMBHBLIX Mpoueayp npeanonaraeT nepBoHavanbHoe
npaBubHOE MOHMMaHWe UX NPaBOBOM NpUPOAbl U HAa3Ha4YeHusi. A ans 3Toro cne-
OyeT KpaTKo 03HAaKOMUTBLCSA C OCHOBHBIMU KOHLENUMSMU B AAaHHON cdepe. MHoro-
o6pa3ne MHeHuI No onpeaeneHnio aaMUHUCTPaTUBHBIX NPOLEAYP B IOPUANYECKON
nuTepaType Ha NOCTCOBETCKOM MPOCTPaHCTBE CBSI3aHO, Ha Hall B3rnsig, npexae
BCEro C OTCYTCTBMEM OJHO3HAYHOrO MoAxofa Ha ypoBHe obLuel Teopuu npasa
K TaKMM KaTeropusiM, kak npaBoBasi (lopuauyeckas) npoueaypa v opuanyeckuii
npoLecc, paBHO Kak B BOMPOCaxX COOTHOLUEHWS MaTepuanbHOro v mnpoueccyarnb-
HOro npaea, npoLeccyanbHbiX U NpoLeaypPHbIX NPABOOTHOLLIEHWNA.

Tak, B.K.Hexanuuk cuntaet, 4to noHsiTue «npouecc» Gonee LMpokoe, Yem
«npoueaypa», Ha TOM OCHOBaHWMW, YTO MepBOE MPeACTaBMSET YNOPSAOYEHHYO
[EeATenbHOCTb UMM COBOKYNHOCTb AEWCTBUI, BTOPOE Xe - 3TO NMOPSAOK BbINOMHe-
HWUSI KOHKPETHbIX eANHUYHbBIX 4eNCTBUIA (OeACTBUS)S.

4 3pecb cnepyeT OTMETUTb, YTo KnaccudukaTtop oTpacnei 3akoHogatensctea Pecnybnvku KasaxcraH
(MocraHoenenune Mpasutensctea Pecnybnuku KasaxctaH Ne1378 ot 26 gekabpsi 2002 r.) oTAenbHO He
BblenseT aAMMHUCTPATUBHO-NPOLIECCYanbHOE 3aKOHOAATENBCTBO UM aAMUHUCTPaTUBHbIE NPOLEAypbI,
a orpaHNuMBaETCs TPaAMLIMOHHBLIM 3aKOHOAATENbCTBOM 06 aAMUHUCTPATUBHBIX NPaBOHAPYLLEHUSIX.

5 Cm.: n. 3 Yka3sa MpeangeHta Pecnybnuku KasaxcraH «O mepax no MofepHU3aLmm cUcTeMbl rocyaap-
cTBeHHoro ynpasneHusi» Ne273 ot 13 siuBapst 2007 r. [ICAMM Pecny6nuku KasaxcraH. 2007. Ne1. Cr. 5.

6 Hexaiiumk B.K. O npobnemax npaBonoHMMaHUs agMUHUCTPaTUBHBIX MpoLieayp B POCCUIACKOI topuamn-
Yeckoin Hayke // MpaBoBas nonutuka u npasosas *u3Hb. 2007. Ne4. C. 90.
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B.H.MNpoTacoB nonaraet, 4To OpUANYECKUIA MNpOLECC ABNSETCA pasHOBUOHO-
CTbl0 NpaBoBoN npoueaypbl. NpaBoBble npouedypbl BbiCTynaloT Gonee obwum
MOHATMEM MO OTHOLUEHUIO K lopuauveckomy npoueccy’. AHanormyHon nosuuymm
npugepxusaetcsa [.H.Baxpax, oTmevawwun: «...lopuanyecknin npouecc - 310
pasHOBMAHOCTL Npoueayp, npuyem Haubonee coBeplieHHas...»8. Heckonbko
WHOW acnekT COOTHOLIEHUS AaHHbIX KaTeropuin oCBeTWUN Ka3axCTaHCKUiA nccnepno-
BaTenb C.YKWH, KOTOpbIA paccmaTpvBan npoueaypbl B KayecTBe BCMOMOraTenb-
HOrO MexaHuM3ma MO OTHOLUEHMIO K MPOLLeCCY «TEXHUYECKOW paboTbl», Npu3BaH-
Hol obecneynTb HoOpManbHoe hyHKLMOHMPOBaHUe opuanyeckoro npouecca®. Mo
MHeHuto xe A.1HO.AkumoBa, opuanyeckuin npouecc v opuaunyeckas npoueaypa
COOTHOCATCS MexAay coboii kak cogepxaHue n cdopma’o.

MHOroBapmaHTHOCTb Hay4HbIX NOAXOAOB K AaHHOW npobneme obycnoenusakoT
Heob6XOAMMOCTb UX aHanM3a U KOHLeNTyanbHOro OCMbICIIEHWS B MOHOrpaunyecknux
nccneaoBaHusx. YunTelBasi Lenb AaHHOW rnaBbl, nonaraeM o60CHOBaHHbIM KpaTkoe
M3N0oXeHne aBTOPCKOro MOHWMaHWs agMWHUCTPATUBHBIX Npolieayp B KOHTEKCTe Ta-
KOro MHCTUTYTa Ka3axCTaHCKOro npasa, Kak agMWHUCTPATMBHbLIA MPOLECC, BbisiBrE-
HWe ero CTPyKTypbl. Mbl NpuaepxvBaemcst TOUKM 3pEeHUSA TeX YYeHbIX, KOTopble pac-
cMaTpuvBaloT npoueaypbl Kak HOPMaTUBHO YCTAaHOBIEHHBIV NMOPSAOK OCYLLECTBNEHUS
cy6beKkTaMu npasa puaNYECKU 3HAYMMbIX AEACTBUIA, KOTOPbIE B CBOEW COBOKYMHO-
CTU MpeacTaBnsoT Gonee WMPOKOe NOHATUE - «npoLiecc». OQHOPOAHbIE Xe NpaBo-
Bble npoleaypbl MOryT 6biTb CUCTEMATM3MPOBAHbBI Kak B Hay4HOW nutepatype, Tak
1 B 3aKOHOAATENbCTBE B COOTBETCTBYHOLUME MPOU3BOACTBA. B obLieTeopeTnyeckom
nnaHe pPUANYECKUIA NpoLECC MOXET ObiTb NPeAcTaBneH OT YacTHOro k obwemy B
cnepyoLLen cxeme: NpaBoBas npoueaypa - NPOU3BOACTBO - IOPUANYECKUIA MpoLece.
Mpn aTOM 06LLEN3BECTHO, YTO AAMUHUCTPATUBHBIN MPOLIECC SABMNSETCH BUOAOM HOpu-
[OMYecKoro npouecca, B CBsiau ¢ 4eM obnagaeTt BCEMU NpU3HaKamu NOCneaHero.

Vcnonb3oBaHue BbILUEOTMEYEHHOW  TeopeTu4eckom KOHCTPYKLUK B
aAMUHUCTPATUMBHO-NPaBOBON cdhepe NO3BONSAET yTBEpXKAaTb, 4TO BCE aaMu-
HUCTpaTMBHbIE Mpoueaypbl B CBOEN COBOKYMHOCTW COCTaBNSAT €AuHbIA agMu-
HUCTpaTMBHBIA npouecc!’. [lanee, agMMHUCTpaTUBHbIE MpoLeaypbl Kak cocTas-

7 Mpotacos B.H. OcHoBbl 06LenpaBoBoit npoueccyansHoi Teopun. - M, 1991. C. 29.

8 baxpax O.H., PoccuHckuii B.B., Ctapunos t0.H. AMuHUCTpaTMBHOE NpaBo: y4eBGHUK Ansi BY30B. -
2-e u3a., u3m. u gon. - M.: Hopma. 2005. C. 576.

9¥Ykun C. MpoueccyanbHas 1 npoleaypHas AesTeNbHOCTb: COOTHOLeHne NoHaTUi || 3aHxaHe 3amaH.
2007. Ne3. C. 35.

10 Akumos A.HO. AAMUHUCTPaTUBHO-IOPUCANKLMOHHBIA NPOLLECC U aAMUHUCTPATUBHO-IOPUCANKLMOHHOE

npqy%soqcmo /A Foquagcmo v npaso. 1999. Ne3. C. 6.
[ECb CneflyeT NOSCHWTb, YTO B aIMUHWUCTPATVWBHOW HayKe CIIOXUITUCH «LUMpOKas» (ynpaBneHveckas) u

y3Kkas (IopUCAVKLMOHHAA) KOHLENUMM aaMMHUCTpaTMBHOrO npouecca. Cm. noap.: Crapunos FO.H. AamuHu-
cTpaTvBHbBI Npouecc B Tpyaax npodpeccopa B.[.CopokuHa: «ynpasBneHyeckas» KOHLEeNuus 1 ee 3HadeHve
AN HayKy agMUHWUCTpaTUBHOrO npasa // AaMUHUCTpaTUBHOE npaso U npouecc. 2007. Ne1. C. 16-21. Ho
B3aMMO3aBUCUMOCTb YNPaBIEHYECKOW U IOPUOAVKLMOHHON COCTaBISIOLMX aAMUHUCTPATUBHOIO npoLiecca,
6e3ycroBHO CylLEeCTBYET, O YeM CBUAETENbCTBYIOT, HanpuMep, Hopmbl KoAl, 3akpennsiolme, 4To «npusne-
YeHe PUaNYECKMX ML, K OTBETCTBEHHOCTY BO3MOXHO, €CIW [iesiHe COBEPLLIEHO NNLIOM, OCYLLIECTBSIOLLMM
DyHKUMM yNIpaBEHMsA...», KOTOPbIE OMOCPEayIoTCS COOTBETCTBYIOLMMI YNIpaBNEHYECKAMI NpoLeaypami.
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nsoLWre agMUHACTPATMBHOrO MpoLEecca, KOTOPbIA, B CBOI o4epedb, siBRsieTcs

COCTaBHOW 4acTbIO HOPUANYECKOro NpoLecca, pasaensTcsa Ha ABe YacTu:

1) aaMuHWCTpaTVBHbIE NpoLiedypbl, obecneynBaLe peanusaumio npasoHae-
nUTENbHOW MYHKUMUKN (MO3UTUBHBIE UM HEIOPUCAMKLMOHHbBIE);

2) agMMHUCTpaTMBHbIE MpoLeaypbl, obecneynBaloLime peanvsaLmio npaBooxpa-

HUTENbHOM YHKLIMM NO MPUMEHEHWIO NPAaBOBOrO NPUHYXAEHNUS (MpUBeYeHne

K aAMWHUCTPATMBHOWA UNu AUCLMNMMHAPHOW OTBETCTBEHHOCTUN) UMK paspeLue-

HWIO aAMWHUCTPaTUBHO-NPABOBOrO cropa (Hanpumep, ocnapusaHue peLleHunii

1 OeWCTBWI rocyapCTBEHHbIX OPraHoB), T.€. HOPUCANKLUOHHbBIE.

HecmoTpsa Ha To u4tO 0be cocTaBnswlMe agMUHUCTPATMBHOMO npoLecca
npeAcTaBnsiloT coboii HOPMATUBHO YCTaHOBIIEHHblE MOPSAKVM OCYLLECTBIIEHUS
IOPUANYECKN 3HAYMMbIX [OEWCTBUIA, MpW  OCYLLECTBAEHUN aAMUHUCTPaTUBHOMN
IOPVCOMKLN 3TU MpoLeaypbl UMeIoT cneumduyeckuii, ocobblil xapakTep u, CooT-
BETCTBEHHO, 3aKOHOAATENbHO PerfamMmeHTUPYIOTCA B cneumanbHbiX HOPMaTUBHBIX
npaBoBbIx akTax - Kogekce Pecnybnukm Kasaxctan ot 30 aHBaps 2001 r. «O6 ag-
MUHUCTPATUBHBLIX NpaBoHapyLlueHuax» (gasnee - KoAll) u paxgaHckoMm npouec-
cyanbHom kopekce Pecny6nuku KasaxctaH ot 13 nionst 1999 r. Bonpocel ykasaH-
HbIX Npoueayp 6yayT 6onee noApobHO MokasaHbl B rmaBax Kypca, MOCBALEHHbIX
aAMUHUCTPATUBHOMY MPUHYXAEHWUIO, OTBETCTBEHHOCTM B aAMUHUCTPaTUBHOM
npaBe ¥ aAMUHUCTPATUBHOM IOCTULMK, TaK KaK OHW BLICTYNaloT B KavecTse npea-
MeTa aAMUHUCTPATUBHOrO NpoLiecca B ero Y3koM MOHUMaHUK.

PaccmaTpuBaemble xe B [aHHOW rnaee mnpoueaypbl SABNSIOTCA WMEHHO
aAMWUHUCTPATUBHO-NPABOHAAENNTENbHLIMU  (MO3UTUBHLIMK, YNPaBNEHYECKUMM),
KOTOpble MONyyYunn HOPMAaTUBHO-NPABOBOE YperynmpoBaHuMe B WHbIX HOpPMaTuUB-
HbIX MPaBOBbIX akTax - 3akoHe Pecnybnuku KasaxctaH ot 27 Hosibpsi 2000 r.
«O6 agmuHMCTpaTUBHBLIX npoueaypax» (ganee - 3AIMN PK), 3akoHe Pecny6nuvku
KasaxctaH ot 12 aHBaps 2007 r. «O nopsiake paccMoTpeHus obpalleHunin cusunde-
CKMX 1 topuamyeckux nuuy», 3akoHe Pecnybnuku KasaxcraH ot 11 aHBaps 2007 r.
«O nuueH3npoBaHuu» u T.4.

Takum obpas3om, agMUHUCTPaTMBHbIE NPOLEAypbl NpeAcTaBnsioT cobon ype-
rynMpoBaHHbIi  aAMUHUCTPATUBHO-MPOLIECCYanbHbIMU HOPMamu MOPSAOK AeW-
CTBWIA OPraHoOB MWCMOMHUTENbHOW BMACcTW, HanpaBfeHHbI Ha OCyLlecTBNeHne
KOMMETEHLMWN, OKasaHne rocyAapCTBEHHbIX YCNyr rpaxaaHam n ux obbeanHeHn-
AIM N0 peanusauuu npas, cBO6OA U UCNONHEHNs1 006S3aHHOCTEN U He CBSI3aHHbIN
C PacCMOTPeHNEM aAMUHUCTPaTMBHO-NPAaBOBbLIX CMOPOB U NPUMEHEHWEM Mep aj-
MWHUCTPATMBHOIO MPUHYXAeHnA'2. B fgaHHON AedUHULMN OTPaXeHbl OCHOBHbIE
3NeMeHTbl aAMUHUCTPaTUBHONM NpoLeaypbl, @ UMEHHO: a) CTOPOHbI MpoLeaypbl;
6) «Habop» lopuaNYeckVX AEWCTBUIA U aKTOB, COBEpLUAEMbIX U MPUHUMAaEMbIX

12 AHanormyHbIi CMbICN aAMUHUCTPATUBHOM NpoLieaypbl oTpaxkeH B 3akoHe PuHNsiHACKoM Pecnybnvku
«O6 aAMUHUCTPATUBHBIX MPOLieAypax», B KOTOPOM Mof Heli MOHUMAeTCs «MopsioK PaCCMOTPeHUs yrpas-
NEeHYeCcKoro Aena opraHoM nyGrMyHON BNacTW, UCKIoYas aAMUHUCTPATUBHOE CyAONPOU3BOACTBOY.
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CTOpOHaMK; B) BPEMEHHbIe napameTpbl (CPOKW, NPOAOIHKUTENBHOCTb, NEPUOANY-
HOCTb U T.4.).

OpAHUM U3 3NeMeHTOB aJMUHUCTPATUBHBLIX Npoueayp ABMATCA CyObekTbl -
CTOPOHbI aAMUHUCTPATUBHO-MPOLEAYPHBIX MPABOOTHOLIEHWUA. TakoBbIMU BbICTY-
natoT opraHbl UCMOMHUTENBHOW BNACTU (MUHUCTEPCTBO, areHTCTBO, akumart v T.4.),
a B cny4asix, NpeaycMOTPEHHbIX 3aKOHOAATeNbCTBOM, NLA, OKa3biBaKLLMe rocy-
[apCTBEHHbIE YCNyru, C OAQHOW CTOPOHbI, W YacTHble nNuua Unu nx obbeanHeHus
(rpaxxaaHviH, MHOCTpaHeL, NonuTUYeckas NapTusi, XO3sIMCTBEHHOE TOBapULLECTBO
M T.4.), C Apyrow cTopoHbl. Hanpumep, B cooTBeTCcTBMMU C 3akoHOM PK oT 11 sH-
Bapsa 2007 r. «O nuueHsMpoBaHuM» cybbekTamu BbiCTynawT 3asButesib (puan-
Yyeckoe UNu lopuanyeckoe nuLo, obpaTuslueecs B COOTBETCTBYIOWMIA NuLeH3nap
C 3asiBIeHVEeM O Bblgaye NULEH3NN 1 (UNK) NPUNOXKEHNUS K NMULEH3WUWN), JIMLEH3N-
ar (pusmueckoe unu topuandeckoe NuLO, UMeloLlee NULEH3NI0) U JMyeH3nap
(rocypapCTBEHHbI OpraH, OCyLecTBNAWMA nuueHsnpoBaHne)’3. CybbeKTHbIN
COCTaB SIBMSIETCS OCHOBAaHWEM OTrpaHWYeHWsi aAMUHUCTPATUBHBLIX Npoueayp oT
WHBIX npoleayp, B 4YaCTHOCTM 3aKOHOTBOPYECKMX, COCTaBMSIOWMX COAepXaHue
KOHCTUTYLMOHHOrO npaBa KasaxcTaHa, unu pUCOMKLMOHHBIX, B CBS3U C pa3pe-
LWeHneM agMUHUCTPaTMBHO-NpaBoBoro crnopa. llocnegHve sBRSIOTCS TUNWYHO
TPEXCTOPOHHUMU (ABE CTOPOHbI M apbuTp B NvLe CyAbu UM AOMKHOCTHOTO Nuua
kBasucyaebHoro opraHa) B oTnnyvMe oT aAMUHUCTPATUBHO-NPOLEAYPHBIX MpaBo-
OTHOLUEHWIA - ABYCTOPOHHUX, Hanpumep, B BbllLeyKa3aHHOM Crlyyae TaKoBbIMU
BbICTYNAlOT 3asABUTENb U NMULIEH3Nap Unv nuueHsnap u nuuyeHsmat. Kpome Toro, B
cny4yasix, NpefyCMOTPEHHbIX HOPMATUBHLIMU NPaBOBLIMW aKTaMu, CyObEKTOM aj-
MWHUCTPATUBHBIX MPOLEAYP MOXET BbICTYNaTh U MPOKYPOP, HE BXOASLLUIA B CTPYK-
TYPY HV OAHOW M3 Tpex obLienpuaHaHHbIX BETBEW rOCyAapCTBEHHOW BNacTu.

OpHako 6yaeT HenpaBWnbHLIM MOHMMAThL B KayecTBe YaCTHOro nuua - CTopo-
Hbl aAMWHUCTPATUBHBLIX MpoLeadyp - Tonbko 3asBuTensi. B 3apybexHom 3akoHo-
patenbcTBe (3akoH epmaHuyM 06 agMUHUCTPaATMBHOM NPOU3BOACTBE OT 25 mas
1976 r., 3akoH CLUA 06 agmuHucTpaTBHONM npoueaype oT 1946 roga) k cTopoHam
aAMUHUCTPATVUBHON MpoLeaypbl NMPUYUCHSIOTCA U UHble YacTHblE N1ua, YbU UHTE-
pecbl MPeAnonoXUTENbHO MOrYT ObITb 3aTPOHYTHI aKTOM U KOTOpble MOryT GbiTb
3auMHTEpecoBaHbl B ero oTMeHe. [leiicTByloLlee KasaxCTaHCKoe 3akoHOA4aTeNnbCTBO
He Bceraa 3akpennsieT 0653aHHOCTb YNOMHOMOYEHHOrO opraHa npuBneYb AaHHbIX
N1L B Ka4eCcTBe CTOPOHbI U NMPeA0CTaBUTb UM BO3MOXHOCTb BbICKa3aTb CBOK TOYKY
3peHusi. XoTa Takue npoueaypbl UMelTcs, K npumepy, B OKOMOrMYECKOM KOAeKce
Pecnybnukn KasaxctaH (ct. 4, 13, 41, 60, 67 n gp.)'4. Tak, npu asnsoLienca oos-
3aTenbHoi Ans noboro Buaa AeATENbHOCTU OLieHKe BO3AENCTBUSA, KOTOPOE MOXET

13 3akoH Pecny6nuku KasaxctaH «O nuueHanpoanumny» ot 11 sueaps 2007 r. // Begomoctu Mapnamex-
Ta Pecny6nuku KasaxctaH. 2007. Ne2. Ct. 10.

14 Qkonornueckuin kogekc Pecnybnukn Kasaxcraw ot 9 suBaps 2007 r. // Begomoctn MapnameHta
Pecny6nuku KasaxctaH. 2007. Ne1. Ct. 1.
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oKasaTb NPsSIMOe MMM KOCBEHHOE BMUSHWE HAa OKPYXaloLLyto Cpeay U 340poBbe Ha-
ceneHuns, HeobxoaMMo yunTbiBaTb OOLLECTBEHHOE MHEHWe, 0popMIIeHHOe MpoTo-
Konamu u copepxatlee BbiBoAbl N0 pesynbTaTtaM 06LLecTBeHHOro 06cyxaeHns aKo-
TNOrMYECKNX acnekToB NNaHUpyeMon AeATenbHOCTW. Kpome Toro, no uHuuyuaTtmee
rpaxaaH unm nx obbeanHeHNn BO3MOXHO NpoBeaeHne 06LWEeCTBEHHOW aKonornye-
CKOW 3KcnepTusbl. 3akntoveHne obLLeCTBEHHOW 3KOMOrnyeckor aKCnepTusbl pac-
CcMaTpuBaEeTCs NpU NpoBeAeHUN roCyAapCTBEHHOW 3KONMOrMYecKkon aKCnepTu3bl, a
pesynbTaTbl pAaCCMOTPEHNA AOSMKHbI GbITb HanpaBneHbl opraHn3aTopy obLecTBEH-
HOW 3KONOrMyecKkom akcnepTuabl U B MUHUCTEPCTBO OXpaHbl OKpyXatoLlern cpebl
Pecny6nukn KasaxctaH. 3aknioyeHne obLeCTBEHHOW 3KOMOrMYeckow aKcnepTu3bl
MOXeET ObITb TaKKe Y4YTEHO NpU NPUHATUN PeLLeHUin MECTHBIMU UCNONHUTENBHLIMU
opraHamun's. Takum o6pa3om, B OTAEMNbHLIX 3aKOHOAATENbHBLIX akTax UMeeT MecTo
WHCTUTYT NPUBREYEHUs K agMUHUCTPATUBHBIM MpoLiedypam YacTHbIX NnL, YbW WH-
Tepecbl NPeAnoNoOXUTENBHO MOTYT BbiTb 3aTPOHYThI.

CnepyeT OTMETUTb, YTO NOCne NPUHATUA Aena K pacCMOTPEHUIO YNONMHOMOYEH-
HbIi FOCY[apCTBEHHbIA OpraH onpefensieT KOHMETHbIX AOMKHOCTHBIX NuUL, npea-
CTaBnALMX AaHHbIA opraH B npoueaype. Mpu 3Tom BnonHe onpasaaHHo n/n 7) n. 1
cr. 15 3AlN PK 3adennsieT HeponyLeHWe cryyaes, koraa paccMoTpeHue obpalleHus
rpaxaaHuHa BO3naraeTcs Ha NvLUo, B OTHOLLEHUM KOTOPOro eCTb OCHOBaHWe nona-
raTb, YTO OHO HE 3aUHTEPECOBaHO B OGBEKTUBHOM peLleHun Bonpoca. B 3apybexHom
3aKoHoAATeNbLCTBE, KPOMe TOro, NPedyCMOTPEH U MHCTUTYT OTBOAA 3aMHTEpecoBaH-
HbIX B ONpPefEeneHHOM Ucxoae Aena AOMKHOCTHBIX UL, B paMKax adMUHUCTPATUBHbBIX
npoLeayp, KoTopble onpeaensioTCca B KaYeCTBe TaKoBbIX B COOTBETCTBUM C NPSIMbIM
yKa3aHWeM 3aKoHa Unu No xoaaTaicTBy y4acTHUKOB npoueayp, N6o no 3asiBneHuo
camoro AomKHOCTHoro nuua. Tak, B cootBeTcTBum ¢ § 21 3AMM, ecnu nmeetcst 060-
CHOBaHHasi MpuYMHa, onpaBablBaloLLasi COMHEHUe B GecrnpucTpacTHOCTU UCMOMHe-
HUS cnyxebHbix 0653aHHOCTeN NMBO OAMH M3 Y4aCTHUKOB NPOM3BOACTBA YTBEpXAa-
€T, 4YTO Takasi NpuYnHa ecTb, TO TOT, KTO AOMKEH AeiiCTBOBaTbL B aAMUHUCTPATUBHOM
npoun3BoACTBE OT UMEHN aAMWHUCTPaTUBHOTO OpraHa, 06s3aH NocTaBuTb B U3BECT-
HOCTb PYKOBOAMTENSI afMUHUCTPATUBHOMO OpraHa Unm ero ynonHOMOYeHHOe NnLo 1
Mo VX pacnopsiKeHWIo Bo3aepKaTbCsi OT UCMOSHEHNS CBOMX 0b6s3aHHOCTEN 'S, 3ade-
NMNEHNI0 OCHOBaHWIA OTBOAA AOMKHOCTHBIX NL, nocesileHa u cr. 10 depgepansHoro
3akoHa 06 agMUHUCTpaTUBHbLIX Npoueaypax Llsenuapun'?.

15 [laHHble HOPMaTMBHbIE MOMOXEHUS COOTBETCTBYIOT KOHBEHLMM O AocTyne K MHdopmauum, y4actuio
06LLECTBEHHOCTM B NpoLecce NPUHATUS PeLIeHuii 1 JoCcTyne K NpaBocyaunio No BONpocaM, Kacalowmmes
okpyxatoLeit cpeabl (Opxyc, 25 uioHsa 1998 r.), patuduumpoBaHHoii 3akoHom Pecnybnvku KasaxctaH ot
23 okt6ps 2000 r. // Begomoctu Mapnamenta Pecnybnukmn Kasaxcran. 2000. Ne14-15. Cr. 288.

16 AQMUHUCTPATMBHO-NpoLieccyanbHoe npaso Mepmanun: 3akoH 06 agMUHWUCTPATUBHOM NPOW3BOA-
cTBe; 3akoH 06 agMUHMCTpaTMBHO-cyaebHOM npolecce; 3akoHOAATeNbCTBO 06 MCMOMHEHUN aaMUHK-
CTpaTUBHbIX peLLeHuii: nep. ¢ Hem. - M.: Bontepc Knysep, 2007. C. 25.

17 PepepanbHblii 3akoH LLBeliuapun «O6 agMuHUCTpaTMBHBIX Npoueaypax» oT 20 aekabps 1968 r. //
CnpaBoyHasi npaBoBasi cuctema «HOpuct» no cocT. Ha 1 mapTa 2009 r.
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Ob6peTeHne NMpaBoOBOro cTaTyca CTOPOHaMW agMUHUCTPATUBHO-MPOLEAYPHbIX
NpaBOOTHOLIEHWUI BReYeT BO3HWKHOBEHWE COOTBETCTBYIOLWMX NpaB M 06Gs3aHHO-
CTel NO COBEPLUEHMNIO OPUANYECKU 3HAUYUMBIX AEACTBUIA U NPUHATUIO aKTOB, YTO
BbICTYNaeT CrieAyloWmM 3IeMEHTOM agMUHUCTPaTUMBHBIX Npoueayp. YuuTbiBas
HepaspbIBHYI CBA3b afMWUHUCTPATUBHOIO WM KOHCTUTYLIMOHHOFO MNpaBa, HasHaye-
HWEe afMWHWUCTPaTMBHbLIX MpOLeAyp B LENoM U ero «cepaueBuHbl» - «Habopa»
IOPUANYECKU 3HAUUMBIX OEUCTBUSI U aKTOB 3aknoyaetcs B obecneyeHun yHk-
LIMOHMPOBaHNSA rOCy[apCTBEHHOrO annapaTta Mo peanu3auumu TakMx KOHCTUTYLU-
OHHbIX NpaB 1 cBoboA rpaxaaH, kak NpaBo Ha yyacTue B ynpaBneHuu genamu ro-
cypapcTBa, npaBo Ha 06beanHeHWe, NPaBo Ha NpoBedeHue CoBpaHuii, MUTUHIOB
1 EeMOHCTpauui, NpaBo Ha rapaHTUPOBaHHbI 06bem GecnnaTHOW MeauLUHCKON
rnomowu v T.4. Peanusauua aTMX npasB HanpsiMylo 3aBUCUT OT 3aKOHOAATENbHOM
YeTKOCTM U AeTanu3auun agMUHUCTPaTMBHBLIX NpoLeayp, PerynupyroLlmx AaH-
Hble cdepbl, Tak kKak OHW COAENCTBYIOT (POPMUPOBAHMIO CTAOUMbHBIX OTHOLLEHWUI
Mexgy rpaxaaHaMmu U rocynapctBom'®. AOMUHMCTpaTUBHbIE MpoLeaypbl co3aa-
0T MHCTPYMEHT, NpM MOMOLLM KOTOPOro npasoBble uaen KoHcTuTyuum m obwme
LEHHOCTWM aAMWHUCTPaTMBHOrO MpaBa BOMNOLWAKTCA B NpakTU4eckoe rocyaap-
CTBEHHOE agMuHUCTpupoBaHue. B atom nnave 3AlM PK He 3akpenun yeTtkyto pa-
MOYHYI0, YHUBEpPCANbHYIO npoueaypy, T.e. TUNUYHbLIA «HaBGop» nocnegoBaTenbHO
coBepllaeMblx AeACTBUIA C 06WUMU BpeMeHHbIMKU xapaktepuctukamu'®. 3AM PK
(Hanpumep, rnaBa 3 «[lpoyesypbl opraHusaymm paboTbl [OCY[3PCTBEHHbBIX
opraHoB») B GOMnbLUei CTeneHW MOCBSILLEH YpEerynupoBaHUi0 BHYTpUOpraHusauu-
OHHbIX MpoLeayp, BO3HUKAKOLWMX MEXAY CTPYKTYPHbIMU MoApasferieHusiMu op-
raHoB WCMOMHWUTENBHOW BNACTU U MeXAy 3TUMWU OpraHamMu M WX AOMKHOCTHLIMM
nuuaMu v noaBeAOMCTBEHHLIMU UM opraHusauusimu. PauuoHanusauus BHYTpU-
OopraH13aLnoHHbIX OTHOLWeHWI, 6e3ycnoBHO, obecrneynBaeT COBEPLLIEHCTBOBaHNE
BHELUHEBNACTHOW AeATeNbHOCTU rocyAapCTBEHHbIX opraHoB. OAHaKo ykasaHHble
BHYTPEHHME npouenypbl AeSTENBHOCTU OPraHOB MCMOMHUTENbHOW BRAacTy Nullb
HOPMUPYIOT OCHOBY ANSI BHELUHWX NPaBONPUMEHUTENbHbIX AENCTBUA U aKTOB.

VIMEHHO BHelwwHune npoueaypbl, onocpeayowme OTHOLEHNA Mexay opraHamu
VCMOMHUTENBHON BNacTu m rpaxgaHamu B CBA3U C peanmaaumel?l nx npas, CBOGO,D,
N UCNOJTHEHUEM OGHSGHHOCTEVI, a TaKkXe Mexay opraHamu VCMONHUTENBHON BnacTu

18 [lazapeB /.M. AOMUHUCTpaTUBHbIE NpoLeaypbl B cchepe B3aMMOOTHOLLEHWIA rpaxaaH U UX opraHu-
3auuii C opraHamu UCMonHUTENbHOW BrnacTu B Poccuiickoin ®epepaumn: Auc... KaHA. opud. Hayk. - M.
2002. C. 55-56.

19 OtcyTctBre B 3AMN PK geTanbHoi 1 NOHATHOM NpoLeaypbl, KOTOPOA AOMKHbI CneaoBaTh AOMKHOCT-
Hble LA Npu OCYLECTBNIEHUM UX KOMNETEHLMN U rpaxaaHe No peanusauuy ux, NpaB OTMeYaeTcs Kak
OTEYeCTBEHHbIMU, Tak U 3apybexHbiMu cneuuanuctamu. Cm. Hanp.: Mogonpuropa PA. MpasoBoe pery-
NMpoBaHMe aAMWHUCTPATMBHbLIX NpoLeayp: KasaxCTaHCKwiA onbiT // AoMuHMcTpaTueHas pedgopma B Pe-
cnybnuke Y3bekuctaH: onbIT 1 npobnemMbl NpaBoBOro perynupoBaHus: MaTepuansl Mexa. cumnosnyma
(29-30 ceHTs6psi 2007 r.). C. 74; Knunep P. Pecopma aamuHMCTpaTMBHON npoueaypbl B Pecnybnuke
KasaxcraH // ADMUHUCTPaTUBHOE Cy[ONPOU3BOACTBO: NPOGNEMbI M NEepCcrnekTUBLI pa3uTus: Matepuansl
MeX[. Hay4H.-npakT. koHd. (9-10 uons 2005 r.). C. 28.
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N He NOAYMHEHHBIMU UM KOMMEPYECKUMU U HEKOMMEPYECKUMM LOPUANYECKUMU NN-
Lamu, UMeHyIoTCH aAMUHUCTPaTUBHLIMU NpoueaypaMn B 3apybexHom 3akoHoaa-
TenbCTBE. Tak, aMepUKaHCKy0 PUCNIPYAEHLMIO MHTEPECYIOT B aAMUHUCTPATUBHOM
npouecce He rocydapCTBEHHbIE YYpexaeHus, a rmaBHbIM 0b6pasoM YacTHoe nuuo,
npexae BCcero Te BO3MOXHOCTU, KOTOPble NPeAOCTaBNATCS 3TOMY NULY U ero aj-
BOKaTy ANA 3alnTbl ero nHTepecos. B cBA3N C 3TUM amepuKaHCKue CneLuanueTbl
HasblBatoT deaepanbHblii 3akoH CLUA 06 agmuHMCTpaTyBHbIX npouegypax OcHoB-
HbIM 3aKOHOM agMUHUCTpaTMBHOrO npasa?!. MNpuaaHue BLICOKOW ponu npouenyp-
HbIM BOMpocam Havbonee Sipko OTpasunu crioBa OZHOTO W3 YneHoB BepxoBHoro
Cypa CLA ewye B cepeanHe XX B.: «McTopusa csoboap! Gblna BO MHOroM UCTOpUeEi
cobntoaeHns NpoLeaypHbIX rapaHTUii»?2,

Ha nocTcoBeTCKOM e NPOCTPaHCTBE aAMUHUCTPATUBHOE NPAaBO NO-NPEXHEMY
yacto accouumpyetrca ¢ KoAl u cTaTyTHbIMM 3akOHaMK, 3akpennsaoLuMu
CTPYKTYPY M KOMMETEHLMIO TEX UMW WMHBIX FOCYAAapCTBEHHbIX OpraHoB. B pamkax
nanbHeliwen gebiopokpaTnsaunm obLEeCTBEHHOW XU3HU LEHTP TSHXKECTU Kasax-
CTaHCKOro agMMHWUCTPATUMBHOIO NpaBa JOMKEH CMeLLaTbCsl B HanpaBneHun 3a-
KpenneHusa npae, ceobod M 0653aHHOCTEN YacTHbIX ML, MO OTHOLLEHWUIO K opra-
Ham rocyaapcTBEHHOM BNacTu U npoueccyanbHo-npoleaypHoM obecneyeHnn mnx
peanusauumu.

Tak, B § 9 3AMI noa agMMHUCTPaTUBHLIM NPOU3BOACTBOM NMOHUMAETCS UMelo-
Las BHELWHWe MOCNeAcTBUA AeATEeNbHOCTb aAMUHUCTPATUBHBIX OPraHoB, KOTO-
pasi HanpaeneHa Ha NPOBEPKY HaNM4usi YCNOBWIA, NOAFOTOBKY U U3AaHUE aMUHK-
CTPaTMBHOrO akTa NMbo 3aknYeHne aaMUHUCTPATUBHO-NPABOBOro Aorosopa. A B
§ 28 3akpennsieTcs NpaBuIo, YTO «AO0 M3[AAHUS aAMUHUCTPATUBHONO akTa, 3a-
TparnearoLLero npasa y4acTHUKa NPOW3BOACTBA, 3TOMY YYaCTHUKY AOMkKHa ObiTb
[aHa BO3MOXHOCTb BblCKa3aTb CBOE MHEHWE B OTHOLUEHUW (DAKTOB, CYLLECTBEH-
HbIX ANA NPUHATUA pelleHna»23. [Ina peanusaummn 4aHHOrO NPaBoOMOYKS YaCTHOroO
nuua BO B3aMMOOTHOLLEHUSIX C OpraHaMu BrnacTu 06a3aTenbHO 3akoHoAaTeNbHOe
pernameHTMpoBaHUe WHCTUTYTa yBeAoMneHus o Oyayuiem pelleHun opraHoB
ynpasnenus. OTcyTCTBME YBEAOMMNEHUS NULA, YbW MHTEPECHI MOTYT ObITb 3aTpo-
HYTbl, SBMAETCA CYLUECTBEHHbIM HapylleHWeM MpuHLUMNa cnpaBeanuBoro agmu-
HUCTPATUBHOIO CryLIaHus.

B KkoHTekcTe oTmeyeHHoro n/n 4) n. 1 cr. 15 3AlN PK 3akpennseT, 4to npoue-
Oypbl peanvsauum npas rpaxaaH AOMKHbI NpedycmaTtpuBaTth 3abnaroBpemMeHHoe
M3BELLEHWNE rpaXxaaH O MecTe U BpeMeHU pacCMOTPEHWS fena COOTBETCTBYOLUM
nvuoM unu opraHom. OfHako aaHHas oblas, AeknapaTMBHas HopMa He Koppe-

20 AIMUHUCTPaTUBHOE NpaBo 3apybexHbix cTpaH / noa ped. A.H.KosbipuHa. - M.: U3p-Bo «CMAPK»,
199. C. 5.

21 KosblpuH A.H., Yka3. cou. C. 7.

22 KosblpuH A.H., Ykas. cou. C. 30.

23 AQMUHMCTPATUBHO-NpOLeccyanbHoe npaso Mepmannn. C. 29.
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NMpyeTCcs C UHBIMU HOPMATUBHBLIMU NPaBOBLIMK akTamu. Hanpumep, 3akoH Pecny-
6nukm KasaxctaH ot 31 gekabpsa 2008 r. «O cneymanbHbIX COLManbHbIX YCyrax»,
perynvpyoLmnii NopsAoK NpeAoCTaBNeHns cneunanbHbIX couuanbHbIX yenyr Ans
nuuy (cemeit), HaxoASALWMXCSA B TPYAHOW XU3HEHHOW cUTyauuu, He npegycmaTpusa-
T BO3MOXHOCTb BbICKa3blBAHUSI CBOEr0 MHEHWS [0 NPUHATUS PELUEHUSt MECTHbI-
MW UCNOMHUTENBbHBIMU OpraHammn24,

Boree Toro, Ha Haw B3rnsia, 3aMHTEpPecOoBaHHblE B paspelleHuu aena nuua
OOMKHBI UMETb NPaBO MNPUCYTCTBOBAaTb MPWU PAcCMOTPEHWUU Aena Mo CyLuecTBy W
BbIHECEHWUMW peLleHuns no NioGomy BUAY aAMUHUCTPATUBHBIX Npoueayp.

CocTaBnsoWmnM 3NeMeHTOM afMUHUCTPATUBHbBIX NpoLeayp BbiCTynaeT UHAW-
BMAYyanbHbI NPaBoBOW akT. Ecnv HopmaTyBHBIE NPaBOBblE aKThl CO3/3al0T OCHOBY
ANS aAMUHUCTPATUBHBIX Npoleayp, TO NOCPeACTBOM MPaBOBbIX AKTOB WHAMBU-
AyanbHOro NpMMEHEHUs afMUHUCTpaTUBHbIe npoleaypbl peanuaytotcst. VHbimu
CcrnoBamu, NPUHATME NPaBOBbLIX aKTOB WHAMBUAYaIbHOrO MPUMEHEHUs O3Ha4aeT
OKOHYaHue TON UMW MHOW afMUHUCTPATUBHOW MPOLIeAYpPbl, @ B HEKOTOPbLIX Cry4a-
AX U BO3HWKHOBEHME. VIMEHHO NPUHSATUE NPaBUNBbHOIO akTa, OTBEYAoLLero Ayxy u
6ykBe KoHcTUTyLMmM, obecneunBatoLero peannsaumnio cogepxalimxcsi B Hell npas
n csobop, BbICTynaeT LEneBOl YCTaHOBKOW MOCnefoBaTenbHO COBepLUaeMbIX
IOPUANYECKN 3HAUYUMbIX [EeACTBUIA OPraHOB UCMOMHUTENBbHOM BMACTU M 4aCTHbIX
nuu. Bonpochl, cBsi3aHHbIe C aAMUHUCTPATUBHO-NPaBOBLIMK aKTamu UHAUBUAY-
anbHOro NpMMeHeHus, Bbinu ocBeLleHbl B NMpeablayLlel rnase.

HemanoBaxHbIM 31eMEeHTOM agMUHUCTPATUBHbIX NPOLEAyp BbICTynaeT onpe-
[EeneHHbIN CPOK - yCTAHOBIEHHbIV NPaBOBLIMW HOPMaMK NPOMEXYTOK BPEMEHW, B
TeYeHne KOTOpOoro AOMKHO ObiTb COBEPLUEHO AECTBME U (MNWN) NPUHAT NPaBOBOWA
aKT MHAMBUAYanNbHOro NpUMeHeHUs, 6o, HaobopOT, 3anpeLLeHO TakoBoe.

Cr. 15 3AIl PK 3akpennsieT, 4To npoueaypbl peannsauuv npas rpaxaaH A0MKHbI
npeaycMaTpuBaTth MUHUManbHbIA CPOK peanv3aLmm npae u obecneveHns 3aKoHHbIX
MHTepecoB rpaxaaH. [pyn 3ToM MHble HOPMaTUBHbIE MPaBOBbIE aKTbl yCTaHaBMM-
BalOT pPa3nuyHble CPOKN COBEPLUEHUSI ONpeAeneHHbIX AENCTBUIA U (UNKN) NPUHSATUS
npaBoBbIX aKTOB. Tak, rocyfapCTBEeHHasi permctpaumsi cybbekToB 4acTHOro npeg-
NpUHMMAaTENbCTBa, OCYLUECTBMSIOWMX CBOI AEATENbHOCTb Ha OCHOBE TUMOBOrO
ycTaBa, OCYLEeCTBMSETCA B CPOK HE Mo3aHee ofHOro paboyero AHA Co AHSA Noaaym
3asBNeHNs C NPUNoXeHnemM HeobxoanMbIX JOKYMEHTOB2S. [ocyAaapcTBeHHas peru-
cTpauusi Nnpae Ha HeABWKMMOE MMYLLECTBO (0BpeMeHeHUn Takux npae) U CAENoK
npoBoAWTCA B TeyeHue NsiTHagUaTv paboynx AHEeW C MOMeEHTa MOCTynneHus 3a-
AIBMEHNS B PErCTPUPYIOLLMIA OpraH, 3a UCKMoYEeHUeM NpedyCMOTPEHHbIX AaHHbIM

24 3akoH Pecny6nuku Kasaxctan «O cneumanbHbiX coumanbHbix ycnyrax» ot 29 gekabps 2008 r. //
KasaxctaHckas npaega. 31 gekabpsi 2008 r.

25 3akoH Pecny6nukn KasaxctaH «O rocygapCTBEHHOIN perncrpauumn iopuanyeckux nuL n y4eTHo pe-
rmeTpayum dunuanos U npeactasutenscte» oT 17 anpens 1995 r. // Bepomoctn BepxosHoro Coseta
Pecny6nuku KaszaxcraH. 1995. Ne3. Cr. 35.
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3aKoHodaTeNbHbIM akToM Gonee KOpOTKUX CPOKOB26. JlMueH3uap BblaeT NuLeH-
3410 1 (UNK) NPUMOXEHWE K NNLEH3UN B Cpok He nosgHee 30 pabounx AHel co AHSA
NpeAcTaBNeHUs 3asiBNeHWs C COOTBETCTBYIOLLMMU JOKYMEHTaMK2?, PaccMoTpeHue
obpaLleHnii U3NYECKUX U IPUANYECKMX NMULL OCYLLIECTBNSETCS B CPOK A0 OAHOrO
Mecsila co AHs nocTynnexHust obpalleHus, a B cryyae oTCyTCTBUS HEOBXOAUMOCTH
nony4YeHns MHgopMaLmmn oT NHbIX CyOLEKTOB, AOMKHOCTHBIX L, NGO NPoBepKU ¢
Bbl€3[I0M Ha MeCTO - He no3aHee 15 kaneHgapHbIX AHER28,

Cpoku ycTaHaBnuBaroTcs Ans Toro, 4Tobbl 0683aTh CTOPOHbI AeCTBOBaTb Obl-
cTpee, YCKOpPWUTb WX BCTYNNEHWe B NpaBOOTHOLIEHUs nnbo, HanpoTuB, He Aony-
CTWUTb COBEPLLEHNS ONPEAENEHHBIX AEACTBUIA B TEYEHWE ONPEAENEHHOrO BPEMEHN.
Mpoaomk1TENLHOCTL, NEPUOANYHOCTL TEX UMW MHBIX NpoLeccyarnbHbIX AerCTBuiA
CyObEKTOB MPU3BaHbl rapaHTMpPOBaTb CBOEBPEMEHHOE PacCMOTPEHWE U peLLeHue
Aen n cnyxaT OOHUM U3 opuandeckux cpeacts 6opbbbl ¢ BONOKUTON, Ge30TBeT-
CTBEHHOCTbIO B 1€ATENBHOCTU OPraHOB U roCyAapCTBEHHbIX CRyXaLLmx29,

Peslommpys paccMOTpeHVe 3MeMEHTHOro cocTaBa agMUHUCTPaTUMBHbLIX MPo-
Leayp, cnegyet OTMETUTb, YTO, HECMOTPSA Ha 3HAYMMOCTb KaXAoro U3 HUX n ad-
EKTUBHOCTb UX (PYHKLMOHMPOBAHWUS TOMbKO BO B3aWMOCBS3AHHOCTMW, BaXHeWn-
UMM COCTaBNAIOLLMM B COBPEMEHHOM NPaBOBOM roCy4apCTBe BUAUTCH UHCTUTYT
3acnyLlmMBaHUs 3aMHTEPECOBaHHbIX CTOPOH Mnepes BbIHECEHWEM YNnpaBneHYecKo-
ro peleHus. VIMeHHo npoueaypHble npasuna npeacTaBneHns YacTHbIMU nuLamm
cBOel nosuuyuu, AOBOAOB A0 CTaAuW BbIHECEHUS NPABOBOrO akTa UHAUBMAYanb-
HOro npuMeHeHus obecnevnBaloT NPaBOBY rapaHTUIO TOrO, YTO AEWCTBUS UMK
6espeiicTBre cybbekTa nybnuyHoro npasa byayT OCHOBaHbl Ha «BOBMNEYEHHOCTUY
ajpecaTa pelleHns B NpoLecc ero NpUHATUS.

B aTON CBA3M WMHTEpeceH HeMeukuin onbiT B obnactu obecneyeHus npasa
rpaxgaH Ha 3acnylwuvBaHue. [JaHHOe MnpaBO CYMTAETCA LEHTPanbHOW HOPMOW
npaea agMUHUCTPATMBHON NpoLeaypbl, KOTOPOe OTHOCWUTCS B PaBHOW Mepe U K
topugudeckum nuuam. B cootsetctBum ¢ § 28 ATl nepen uspgaHnem agMuHu-
CTPaTMBHOrO akTa, KOTOPbLIN OrpaHNYMBaET Npaea yvyacTHWKa, nocnegHemy Heob-
X0OMMO AaTb BO3MOXHOCTb BbICKa3aTbCH MO NOBOAY OOCTOSITENbCTB, UMELLMX
Ba)KHOE 3HaYeHWe ANS NPUHATUSA peLLeHus.

MCTOYHMKOM AaHHOro npaBa NPU3HAETCs KOHCTUTYLIMOHHBIA NPUHLMN NpaBo-
BOroO rocyapcTBa, KOTOPbIi 3anpeLyaeT paccmaTpuBaTh rpaxaaHnHa B kayecTBe

26 3akoH Pecny6nuku KasaxctaH «O rocyaapCTBEHHOWM permctpauum npaB Ha HeABMKUMOE UMYLLECTBO
W cOenok ¢ Hum» ot 26 uions 2007 r. // Begomoctu MapnameHTta Pecny6nuku Kasaxcran. 2007. Ne18.
Cr. 142.

27 3akoH Pecnybnuku KasaxctaHn «O nuueHanmpoaHumny ot 11 sHeaps 2007 r. // BegomocTtn MapnameH-
Ta Pecnybnukn KasaxcraH. 2007. Ne2. Crt. 10.

26 3akoH Pecnybnuku KasaxctaH «O nopsigke paccmMoTpeHusi obpalLeHunii ousndeckux v iopuanyecknx
nuyy ot 12 anBaps 2007 r. // BegomocTu Mapnamenta Pecnybnukn KasaxctaH. 2007. Ne2. Cr. 17.

29 3j03uH B.A. AOMMHUCTpaTVBHbIE MPOLEAYPbI: TEOPUS, MpakTUka U NpoGnembl 3akoHodaTenbHOro
perynupoBaHusi B Poccuiickoii ®epepauuu: guc... KaHa. ropua. Hayk. - M. 2007. C. 96.
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npocTtoro obbekTa rocygapcTBeHHol Bonu. [laHHOoe npaBo AEWCTBYET TOMbKO
ANa NpaBOOTHOLLEHWIA, perynupyowmxcs degepaneHeiM 3AMMT, ogHako kak 3e-
MesbHble 3aKOHbl 06 aAMWHUCTPaTUBHBIX NpoLeaypax, Tak U cneyvanbHble 3aKo-
Hbl B OTHOLLUEHWW OTpacneBbix nNpoueayp (Hanpumep, 3akoH O 3aluUTe OKpyXato-
e cpedbl OT 3arps3HEHUs) codepXaT aHanorMyHble HOpMbl UMW Aaxe HOPMbI,
naywime fanblie, YeM OCHOBHas Hopma.

3acnylwmvBaHme o3HayaeT, YTo agMUHUCTPATUBHBIN opraH 06583aH B pa3yMHble
CPpOKM NPefoCTaBUTb rpaxaaHnHy BO3MOXHOCTb BblCKa3aTbCsl B OTHOLIEHWUM npea-
MeTa, pelualowmnx obcToATENbCTB U BO3MOXHOro pesynbtata genasd'. [ina atoro
aAMUHWUCTPaTUBHBIA opraH 0653aH co3gaTb NPEANOChINKK, NO3BONALME peanb-
HO OCYLLEeCTBUTb 3TO Npago.

K HMM oTHocuTCs, npexae Bcero, 06s3aHHOCTb aAMUHUCTPATUBHOIO opraHa
NPouHMOPMUPOBATL FPaxAaHMHa UMK ero 3aKOHHOro NpeacTaBuTenst 0 BO3GYX-
neHun genasd2. Hemeukoe 3akoHoAaTenbCTBO npeanonaraeT 06s3aHHOCTb agMu-
HUCTPATMBHOrO opraHa NpPoVMHMOPMMPOBATL rpaxAdaHWHa Takke U O TOM, YTO Y
Hero ecTb NpaBo Ha 3acnywuBaHue. Tak, B cooTBeTcTBUM ¢ § 25 3AMTI agMuHm-
CTpaTMBHbIVA OpraH B npuHuUune obsa3aH AelcTBOBaTb Tak, YTOObl rpaxaaHe gena-
nn HeobxoauMmble 3asBMNeHWs, AaBanu HeobxoauMble MOACHEHWUS uUnu Mornu Gbl
BHECTW WCNpPaBNeHUs B AaHHble 3asBNEHUs, eCnn 3TOro He NPOMCXOAUT No Npu-
YMHE HEe3HaHUs UM HECOMHEHHOW OWMBKN. AOMUHUCTPATUBHBLINA OpraH WHGOpP-
MUpYeT rpaxaaH B crnyyae HeobxoammocTn 06 mx npaBax u 0683aHHOCTAX B aj-
MUWHUCTPATUBHOW npoueaype. Takum obpa3om, No kpariHel mMepe B TOM cryvae,
Korga aAMUHUCTPaTUBHOMY OpraHy XOpOLUO M3BECTHO, YTO rpaXAaHWH He 3HaeT
0 cBoem npaBe ObITb BbICNYLWaHHbIM, NOCNEAHWI A0MKeH ObiTb NPOUMHMOPMUPO-
BaHHbIM 06 3TOM npase.

Ewe ogHa npepnocebinika OCYLWECTBMEHWS MpaBa Ha 3acnylwunBaHue - 37O
npaBo Ha AoCTyn K MHdopmauun. B cooTBeTcTBMM CO CT. 29 AOMUHUCTPATUBHO-
npoueccyanbHoro ynoxeHusi FepmanHum ot 21 sHBapsa 1960 r.3 (B ganbHelwem
AMYT) BOMKHOCTHOE NMLO MOXET NPeAoCTaBUTb yYacTHUKaAM AOCTYN K AOKYMEH-
TaM Aena NocTonbKy, MOCKONbKY 3HaHWE 3TUX JOKYMEHTOB HeobxoaMmo Ans 3ass-
NEHNs WNKN 3alnTbl UX NPaBOBbLIX MHTEpPecoB. [pn 3TOM y4acTHUK UMeeT AoCTyn
HENnoCpeACTBEHHO K akTaM, OTHOCALYMMCS K ero KOHKpeTHomy Aaeny. YTo kaca-
eTcs AOoCTyna YYacTHUKOB Aena K AOKYMeHTam ANS BHYTPEHHero nonb30BaHus
(BHYTpEHHME WHCTPYKLWKW, pacrnopsxeHus, nucbma n Ap.), KoTopble MOryT UMeTb
3HaYeHne AnA pelleHns Bonpoca, To HeMelKas agMUHUCTPATUBHAA NpakTuka ao-
BONbHO CTpora B 3TOM OTHOLIEHUW W paspeluaeT AOCTYN K TakMM AOKYMeHTam

30 Konn @., Pam3ayep Y. Yka3. cou. C. 437.

31 Tam xe. C. 442.

32 Tam xe. C. 443.

33 VVerwaltungsgerichtsordnung in der Fassung der Bekanntmachung vom 19. Marz 1991 (BGBI. leu

1 S. 686 Bundesanzeigerverlag), das durch Artikel 5 des Gesetzes vom 30. Juli 2009 (BGBI. | S. 2449)
geandert worden ist.
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TOMBKO MNPU Hann4ynm ocoboro «NPaBoOBOro UHTEpeca», KOTOPbIA BLIXOAUT 3a pam-

KM HEMnocpefCTBEHHOrO MHTEpPeca Y4acTHUKOB Aena.

MpaBo Ha uHGOpMauuio, ogHako, He npegocTaBnsieTcs 6e3rpaHUyHO U Gec-
KOHTponbHO. B cootBeTcTBUM € 4. 2 § 29 BAMT 4OMKHOCTHOE NULO He 0b6si3aHO
npefocTaBnATb AOCTYN K AOKYMEHTaM Aena, ecnu 310 npuseaeT k nepebosim B
MCMOMHEHNUN roCyAapCTBEHHBIMU OpraHamu CBouX 06S3aHHOCTEN, ecnu oTKpbIThe
nHpopmaLum HaHeceT ylepb Bceil PenepatuBHoii Pecnybnvke epmanum unm
ee OoTAerNbHbIM 3eMNsaM, a Takke ecnu obcTosTenbCcTBa Aena, npexae Bcero, B
onpaBAaHHbIX MHTEpecax y4acTHWKOB Aena AOJKHbl COXpaHATbCA B TaiHe. Mpu-
YMHbI OTKasa cdpopmynupoBaHbl oblwmm obpa3omM, ogHako cyaebHas npakTuka
TpebyeT, 4Tobbl AaHHasA CTaTbs UCTONKOBbIBANach YUHOBHUKAMU JOCTATOYHO Y3KO
N He cTaHoBunach Obl KAMHEM NPETKHOBEHWSA NpW NpeaoCTaBNeHun npasa Ha [o-
CTYN K JOKYMEHTaM.

HakoHeu, nocneaHein npeanocbIKOW ANS NPaBOMEPHOro 3acnylnBaHUS
SIBNSETCS COXpaHeHWe TaliHbl CaMoro y4yacTHuka - 6yab 3TO ero nu4yHas, npo-
deccroHanbHas unu npeanpuHUMaTensckas TalHa, KoTopasi MOXeT CTaTb W3-
BECTHOW aAMWHUCTPATUMBHOMY OpraHy B mpolecce 3acnylwmsaHusa. B cootseT-
cteuu ¢ § 30 AT agMUHUCTPATUBHBIV OpraH He UMeeT npaea nepeaasath 3Ty
nHopmavmio.

Tonbko NPU HaNMUuMM ykasaHHbIX NPeAnoChINOK rpaXaaHuH unu gusnyeckoe
TIMLIO MOXET OCYLLIECTBUTL CBOE NPaBO Ha 3acnyluvBaHue. [lomKHOCTHOe NnLo 06s-
3aHO NPeoCTaBUTb rpaxaaHUHy BO3MOXHOCTb 151 9TOro B pasyMHble cpoku. Ecnn
rpaxaaHvuH He coobLLMN O CBOEW TOYKE 3PEHUS B CPOK, OBO3HAYEHHbLIN eMy agMu-
HUCTpaLuWel, nocnegHsas OOMmkHa NpegocTaBUTb €My elle pa3 BO3MOXHOCTb Bbl-
ckasaTbcs Mo cyllectsy aena. Ocobon hopMbl ANA BbICKa3blBAHUA rpaXgaHUHOM
CBOEro MHeHus He cyllectByeT. OfHaKo B Cryyae YCTHOrO 3acnyLUMBaHWUs YMHOB-
HVK 06513aH 3admKcnpoBaTh pesynbTaT B MMCbMEHHOM BUAE W NPUOBLLMTL K Aeny.

B onpegeneHHbIX cnyyasx y agMUHUCTPATUBHOMO OpraHa ecTb MpaBO OTKIO-
HWUTb 3asiBNeHne o 3acnylwmBaHun. 3asBrneHne MOXeT OblTb OTKIIOHEHO, eCnu, Ha-
npumep:

1. TpuHSATUE He3aMeanuTENbHOTO pelleHnst Heobxoaumo Ans coxpaHeHus 06-
LLecTBEHHOM 6e30nacHOCTM unu Ans npegoTepalleHus yulepba ans yyacTHu-
KOB Mpoueaypbl;

2. B pesynbTaTte 3acnyLUMBaHUsi UCTEYET BaXKHbIN U peLualoLwnii AN AaHHOW Npo-
Lieaypbl CPOK;

3. AOMMHUCTpaTUBHbLIA OpraH [OIKEH NPUHATb OOHOTUMHbIE PELIEeHNs B OTHO-
LIeHUM BoMbLIOro Yucna y4acTHUKOB 1 Ap.34
Kpome TOro, B npaBe Ha 3acnyluMBaHWe y4YaCTHUKA MOXeT OblTb OTKa3aHo,

€cnu 3Toro HesameanuTenbHO TPebyloT rocyaapcTBeHHbIe UHTepeckl. MNpu aTom

34 A63. 2 § 28 3AIMT.
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noAa rocyAapCTBEHHbIMU MHTEpPECcaMn MOHUMAIOTCA Aaneko He nobble acnekTbl
rocyapCTBEHHOW AEATENbHOCTU, HO OYEBUAHO BaXHble W HEOTNOXHble (coxpa-
HEeHWe YenoBeYecKoW >XM3HW, rocyfapcTBeHHas 6e3onacHoCTb), paau KOTopbIX
rpaxaaHnHy OTKasblBaeTCA B OCYLLECTBNEHUW CBOEro BaxHenwero npasa. lpu
npoBepke U 060CHOBAHUW MPUYMH OTKa3a YMHOBHUK 0653aH pelmnTb, 060CHOBaH
NN OTKa3s OT 3acnylunBaHUA B NONHOM OBbeMe WUNK Xe MOXHO NPeaocTaBUTb 3TO
npaBo y4YacTHUKY XOTSA Obl YacTUYHO3S.

Mpy HenpaBOMEpHOM OTKase B MpaBe Ha 3acnylinMBaHWe afMWHUCTPATUBHbLIN
aKT, MPUHATBIN C TaKUM HapyLLEHUEM, ABMSIETCA NPOTUBO3aKOHHLIM. OfHaKo yyacT-
HWK HE UMEEeT NpaBa OCMOPUTL OTKa3 B NpaBe Ha 3acnylinBaHUe HENOCPEACTBEHHO
nocne nonyyYeHuss HeraTMBHOro oteBeTa. B cooteeTcTBUM cO CcT. 44 AMYT gencreus
rocylapCTBEHHbIX OpPraHoB B pamkax agMWHUCTPATUBHbLIX Mpoueayp MoryT ObiTb
o06>xanoBaHbl TONIbKO BMECTE C peLleHusiMu No cyliecTBy aena. Kpome Toro, agmu-
HUCTPATUBHbIV aKT MOXET OblTb NPU3HAH NPOTMBO3AKOHHBLIM MO NPUYMHE Hecobno-
[EeHUs npaBa Ha 3acfyluBaHWe, TONMbKO ECNW 3TO HapyLlleHWe npaB OTpPasuiochb
Ha pelleHun Aena no cyllectsy. MIMeeTca 1 BO3MOXHOCTb Tak Ha3blBAEMOro «M C-
npaenexHus» gopmanbHbix ownbok. B cootBeTcTBUM ¢ § 45 3AMI dopmanbHble
OLWKNBKM MOryT GblTb MCMpaBMEHbl, €CNY YYaCTHWKY A0 MPUHSATUS OKOHYaTENbHOro
aAMWHUCTPATUBHOIO akTa ByaeT nNpefocTaBneHo NpaBo Ha 3acnylinBaHue.

Mpu paccmMoTpeHun NOHATMA aAMWHUCTPATUBHBLIX MNpoueayp Henb3s He 3a-
TPOHYTb Y4acTO WCMOMb3yemMoe CrOBOCOYETaHWe «aAMUHUCTPaTVBHble Gapbe-
pbl», NOA KOTOPbIMU credyeT NoHMMaTb YCTaHOBMEHWEe B 3aKOHOAATenbCTBe M
(unn) ncnonb3oBaHWe B NPaBOMNPUMEHUTENbHOW MPaKTUKE HEOBOCHOBaHHLIX W
HelenecoobpasHbiX aAMUHUCTPATUBHBLIX NPaBwWnm U HOpMm (Hanpumep, B cdepe
TNULEH3NOHHBIX NPOoLeAyp - 3HAYUTESNbHbIA NakeT HeobXxoAMMbIX AOKYMEHTOB, B
TOM YMUCMIEe HE MMEIOLMUX MPSMOro OTHOLIEHUS K NULEH3NPYEMON AeATENbHOCTH,
0653aTenbHOCTb UX HOTapuanbHOro yaoctosepeHusa u 1.4.). lNpucyTcTene agmu-
HUCTpaTMBHLIX 6apbepoB B cdepe IKOHOMUYECKOro obopoTa CBUAETENLCTBYET O
HapyLWeHUN KOHCTUTYLMOHHOrO MpUHUMNa cBo6OAbl SKOHOMUYECKON AEATENbHO-
ctn (n. 4 ct. 26 KoHcTutyumnm PK). OrpaHudeHune npas 1 cBo604 BO3MOXHO TOMNbKO
B paMKaxX KOHCTUTYLMOHHOW rapaHtuu, yctaHoBneHHon n.1 cr. 39 KoHctutyumm
PK, cornacHo koTopomy npasa u cBoboAbl Yenoseka W rpaxaaHuHa MoryT ObiTb
orpaHuyeHbl TOMbKO 3aKOHaMM W NULLbL B TOW Mepe, B KakO 3TO HeobGXoaumo B
Liensx 3awmnTbl KOHCTUTYLIMOHHOMO CTPOS, OXpaHbl 06LLecTBEHHOro nopsaka, npas
n csobop 4enoseka, 340POBbA W HPABCTBEHHOCTU HaceneHus. [JaHHOe KOHCTU-
TYUMOHHOE MOSIOXEHNEe O BO3MOXHOCTW OrpaHuyeHns npas u csobon yenoseka
N rpaxpaHuHa COOTBETCTBYET HOpMaM MexAyHapoaHOro npasa, @ UMEHHO n. 2
cT. 29 Bceobuwen geknapayumn npae yenoseka 1948 r., n. 3 ct. 12 MexayHapoaHo-
ro nakta o rpaxaaHCckux u nonutuyeckmx npasax 1966 r.

35 Konn @., Pam3ayep Y. Yka3. cou. C. 459.
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B aToii cBA3u 3akoHopaTenb o6si3aH rapaHTupoBaTb cobnioaeHve GanaHca
MHTEPECOB NMYHOCTU, OBLLECTBA U rOCyAapCcTBa, COPa3MepHOCTb TAKoro OrpaHu-
YEeHUs1 KOHCTUTYLMOHHO NpU3HaBaeMbIM LENsiM ero BBeAeHusi. VIMeHHO HecooT-
BETCTBME 3TUM LENSIM UMW YCTaHOBIIEHWE TakMX afMUHUCTPATUBHbLIX Mpoleayp,
cobnioeHne KOTopbIX NpeBbIaeT 3KOHOMUYecKUin adpdekT (nonyyeHne npubbl-
nn) oT NpeAnpUHUMATENbCKOW AesATeNbHOCTH, U BbICTyNaeT B kKa4ecTBe aAMWUHU-
cTpaTuBHbIX 6apbepoB. Tak, B KOHLeNLMy COBEPLUEHCTBOBAHWS pa3peLunTenbHoi
cucteMbl B Pecnybnvke KazaxcTaH OTMEYaeTCsi, YTO «CIOXHbIE U HEemnpo3payHble
npoueaypbl, KOTOPbIM AOMKHbI CMeAoBaTb NPeANpUHUMATENNU NPU CO3AAHUM U
BefleHnn Gu3Heca, cnyxaT caMbiM CEpbe3HbIM MPEnsTCTBUEM 3KOHOMUYECKOMY
pocTy. 3TW npoueaypbl YBENUYMBAIOT 3aTpaTthbl HAa MPOU3BOACTBO U U3AEPXKKM
npeanpuHUMaTerneil, orpaHUYMBaloOT UX JOCTYN Ha PbIHOK, COEPXUBalOT pasButne
6usHeca, yxyglatoT 6usHec-cpey v CcnocobCTBYIOT KOPPYNLmMn»38.

Mo3HaHMe CyWHOCTM aAMMHUCTPATUBHBLIX MpOLeayp, YCTaHOBMEHUE WX
3MIEMEHTHOro cocTaBa $BMSeTCS Onpeaensiowmm, nNepBUYHbIM  akToOpoMm
aAMWUHUCTPATMBHO-NPOLIeAYPHON WHGPACTPYKTYpbl. AZMUHUCTPATUBHOE MpaBo
N aAMWHUCTPaATUBHOE 3aKOHOAATENbLCTBO XOTb U HE TOXAECTBEHHbIE, HO CMeX-
Hble KaTeropuu, Beflb NPaBO MOXET CyLeCTBOBaTb TOMbKO B 06BEKTUBMPOBAH-
Hol cpopme. WMHbIMKM cnoBamu, cuctema 3akoHogaTenbcTBa npeactaBnsieT cobor
BHELLUHEE NPOsIBIIEHNE aAMUHUCTPATUBHOIO NpaBa, ero UCTOYHUKOB. OTO OTHOCUT-
€A U K aAMUHUCTPAaTMBHBLIM NpoLieAypamM Kak COCTaBHOW YacTu NpaBOBON CUCTEMbI
obuecTBa.

Bblwe Hamu oTmevanoch, 4To B 3apybexHor nybnuMyHo-npaBOBON AOKTPUHE
1 3akoHopatenbcTBe 3akoH 06 agMMHUCTPATUBHOW Npoueaype unv agMUHUCTpa-
TUBHOM MPOU3BOACTBE PacCMaTPMBAETCA B KayeCTBe OCHOBOMOMararowero npa-
BOBOrO akTa agMMHUCTPaTUMBHOIO Npaea.

PaccmoTpeHune xe 3akoHopaTtenbcTBa 06 aAMUHUCTPATMBHBLIX Npoueadypax
Pecnybnukn KasaxctaH B kayecTBe coLManbHO-HOPMAaTUBHOW CUCTEMbI, NpeaHa-
3HaYeHHON ANA perynupoBaHus NoBeaeHVs niogen, Nno3BonseT nNpeacTasuTb ee B
BUAe ABYXYPOBHEBOW HOPMAaTUBHO-NPaBOBON CTPYKTYpbl. [1epBblii ypoBeHb Npea-
ctaBnsieT cobori 3Al PK, koTopbllii AsBnsieTcs 06WMM pamoyHbIM akToM. BTopoin
ypoBeHb 06pa3ytoT oTpacneBble 3akoHoAAaTENbHbIE aKThbl U NMPUHATBLIE B MX UCMON-
HeHVe MoA3aKoHHblE aKTbl (pernameHTbl, CTaHdapThl), codepxalyue cneuuanbs-
Hble NpaBuna peanv3aunm KOMNETEHLMN OPraHoB BNacTu U Cy6beKTUBHBIX NpaB u
o6s3aHHOCTEN rpaxaaH B OTAENbHO B3ATOW cdhepe xu3HegesTenbHocTn. OgHako
aHanu3 HaunoHanbHOM HopMaTWMBHO-NPaBoBoOW 6a3bl B 0bnactu agMUHUCTpaTUB-
HbIX Npoueayp NO3BOMUM BbISBUTL €€ OCHOBOMONAarawLLyo npobnemaTuky - oT-
CyTCTBME KOAMMKaLMU.

36 KoHuenuusi COBEpLLUEHCTBOBAHUS paspelunTenbHoi cuctembl B Pecnybnuke Kasaxcran Ha 2009-
2011 1., ytB. MNocTaHoBneHvem Mpaeutenbcta Pecnybnuku KasaxcraH ot 27 Hos6ps 2008 r. // Cnpasou-
Hasi npaBoBasi cuctema «HOpucTt» no cocT. Ha 1 mapta 2009 r.
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3AlN PK, HecMOTps Ha ero no3WTUBHOE 3HAYeHWe B LIENIOM, He BbIMNOSHAET
ponb Tak HasblBaemMoro cuctemoobpasyloLlero LeHTpa 3akoHopaTenbcTBa 06
aAMUHUCTPaTMBHBIX Mpoleaypax. OTO OBBACHSAETCA OrpaHUYEHHOCTbIO NPSAMO-
ro pgevicteus npegnucanuin 3AMN PK, To ecTb Hanuumem aeknapaTuBHbIX, GnaH-
KETHbIX HOPM, MO3BOMAKLWMX FOCYAapCTBEHHbIM OpraHaMm NpuHWMaTb MpaBoBble
aKTbl, coAepXaHne KOTOPbIX He COOTBETCTBYET OCHOBOMOMarawwum npuHumunam
Hagnexatien agMUHUCTPATMBHON npouedypbl. Takum obpasoMm, ABYXypoBHeBas
nMpamuganbHas CTpyKTypa 3akoHofaTenbcTBa 06 agMUHUCTPATMBHBLIX MpoLeay-
pax, Ha BepLuMHe koTopol Haxoauncs 6bl 3AlN PK, He cocTtosnack®”. Hanbonee
ABCTBEHHO O cooTHoweHun 3AlM PK 1 MHbIX HOpMaTMBHBLIX MPaBOBbLIX aKTOB, CO-
Aepxalmx npoueaypbl peanusaumnm Tex Unu MHbIX QPYHKUMIA rocyaapCTBEHHOro
ynpaBneHus, caugetensctayeT cT. 2 3AlN PK - «[peaensl geincreus HacTosero
3akoHa» u ct. 24 3Al PK - «CooTHoLWeHne AaHHOro 3akoHa ¢ MHbIMM HOPMaTUB-
HbIMW NPaBOBbIMU akTamu». VIX aHanus nossonseT caenaTb, MO KpalHen mepe,
crnepywouime BbIBOAbI: BO-NEPBLIX, MPSMO OrosapusaeTcs, YTo AenCTBUEe npeay-
CMOTPEHHbIX HacTosAWMM 3aKkoHOM MpoLieAyp He pacnpocTpaHseTcs Ha:

1) paccmoTpeHne obpalleHuit rpaxaaH U WHbIX Aen, NopsaAoK paccMOTPeHUs
KOTOpbIX YCTaHOBMIEH 3aKOHOAATENbCTBOM 06 afMWUHWUCTPATUBHBLIX NpaBOHa-
PYLUEHMWAX, YrONOBHO-NPOLIECCyanbHbIM U rPaxAaHCKUM npoLeccyanbHbiM 3a-
KOHOAATENbCTBOM;

2) noaroToBKY HOPMaTWUBHbLIX NPaBOBbLIX aKTOB, Mpoueaypa NMOATOTOBKM KOTOPbIX
npegycMoTpeHa UHbIMW 3aKkoHoAaTeNbHbIMKU akTamu;

3) cTpaTternyeckuin, 610XKETHbIV U MHAWKATUBHbLIA BUAbI NNAHUPOBaHUS, NOPSAOK
OCYLLECTBIIEHNSI KOTOPbLIX YyCTaHaBnMBaeTCs chneuuanbHbIMU 3akoHofaTenb-
HbIMW aKTamu.

Bo-BTOpbIX, aAMWMHWACTPaTMBHBIE Npouedypbl, npeaycMoTpeHHble 3AIM PK,
NPUMEHAITCA B AEATENbHOCTU roCyAapCTBEHHbIX OPraHoB BCEX BeTBEW BnacTu
1 cyObeKToB OKasaHWs roCyAapCTBEHHbIX YCMYr Npu NpefocTaBleHun UMM rocy-
NapCTBEHHbIX YCNYr B YacTu, He yperynupoBaHHOW 3aKoHoAaTernbHbIMWU aKTamu.
Takvum obpasom, npasuna 3Al PK moryT aeiicTBoBaTb TONbKO B Cry4ae NpaBoBO-
ro npo6ena Ha 3akoHoAaTeNbHOM YPOBHE B eSITENbHOCTU OTAEMbHbLIX CYObeKTOB
ny6nmyHoro npasa.

B cBSA3U ¢ M3NOXeHHBIM MOXHO yTBEpXAaTb, YTO 3aKOHOAATeNbLCTBO 06 agMu-
HUCTPaTUBHbIX NpoLefypax B HACTosLLEM Bue He MOXeT ObiTb MPU3HAHO LenocT-
HbIM 1 CTabunbHbIM, OTBEYAIOLWMM COBPEMEHHbIM TpeboBaHNAM, Tak kak B pac-
cmaTtpuBaemon cdepe AeriCTBYeT OrpOMHOE KOMMYECTBO KaK 3akoHoAaTerbHbIX,
Tak U NoA3aKOHHbIX HOPMAaTMBHBIX MPaBOBbLIX akTOB, MPUHATLIX B pa3Hoe Bpems u
K TOMy xe cnabo B3anMocBsi3aHHbIX. OCHOBHbIMM hakTopamu bparMeHTapHOCTU

37 3AMN PK npopomkaeT HaxoauTbCsl B NONOXeHUU pebeHka, (akT poxAeHUs KOTOpOro 3apermcTpu-
poBaH B 2000 r., 0jHAKO €ro neranu3auns B Ka4ecTBe cUCTEMOOBPA3YIOLIEro akTa aAMUHUCTPATUBHOMO
npaBa A0 HacTOsILLEro BPEMEHU He OCyLLeCTBUNach.
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npaBoBoro o6ecneveHns npoLieccyanbHO-NPOLEAYPHbLIX NMPAaBOOTHOLLUEHUA MexX-
Oy rpaxaaHamu n mx o6beaAMHEHUSMU U opraHaMu UCMNONMHUTENbHOM BNacTu U nx
AOMKHOCTHBIMU NULIAMU SBMSAIOTCA: HEONPeAeneHHOCTb rocyAapCTBEHHON nonu-
TUKW B paccmaTtpuBaemMoli cdepe, OTCYTCTBME CUCTEMHbIX TEOPETUKO-NPaBOBbIX
nccnegosaHuii B obnactm agMUHUCTPaATMBHOIO Npasa M Npouecca W UCKMYn-
TENbHO HU3KWIA YPOBEHb MPaBOBOW KyNbTypbl BONbLUMHCTBA YY4AaCTHUKOB agMUHU-
CTPaTUBHBIX Npoueayp (Kak YaCTHbIX NNL, Tak U YAHOBHUKOB).

[anbHelwee passuTMe 3akoHopaTenbcTBa 00 agMMHUCTPaATMBHBLIX Npoueay-
pax BUOUTCS B €ro cucremaTusauuv, a UMeHHO B NPUHATUMM HOBOM peaakuuu Al
PK, koTopas 6bl 3akpenuna Buabl agMUHUCTPaTMBHBLIX Npoueayp, NopsaoK npo-
BefileHns1 0ObI4HONM M hopmarnbHON NpoLeaypbl, HOPMy-3anpeT, He AoMyCKaloLLyo
NPUHATUA U NPUMEHEHNS NOA3AKOHHLIX HOPMAaTMBHBLIX NPAaBOBbLIX AKTOB, yXyALla-
owmx, no cpasHeHuto ¢ 3AMN PK, nonoxeHne dunanyeckux u (Mnu) 1opmanveckmx
WL, B OTHOLLEHUSX, perynupyemMbiM 3akoHodaTenbCTBOM 06 agMUHUCTPATUBHbLIX
npoueaypax, a Takke 3akoHoAaTeNbHbIX akToB, 3@ UCKIOYEHUEM MPSMbIX OTCbl-
110K B CaMOM 3aKOHe.

Mpn coseplueHCTBOBaHWUM 3akoHodaTenbcTea Pecnybnukn KasaxctaH o6 aa-
MUHUCTPATMBHBIX MpoLiedypax B YacTu ux koaudukaumm cnegyeT yunTbiBaTh 3a-
pybGexHbI onbIT, B YacTHOCTW onbIT ®PeaepatuBHon Pecnybnukn MepmaHun.

B cootBeTcTBUM cO cT. 24 3Al PK ero nonoxeHusi Sensotcs 6a3oBbiMy ANs
pa3paboTkn U NPUHATUA HOPMAaTMBHbIX NPABOBbLIX aKTOB, PernaMeHTUpPYIoLWNX OT-
OenbHble BUAbI adMUHUCTpaTUBHBIX npoueayp. AN Takke B NpUHLMNE JOIKEH
6bIn cTtaTb 6a30BbIM 3aKOHOM, yCTaHaBnMBaOWWMM npasuna, AencTBUTENbHbIE
ANs BCEX BUAOB afiMUHUCTPATUBHbBIX NpoLeayp U sBnstowmmcs ocHosol ans O6-
Lev YacTn agMMHUCTpaTMBHOro npaea repmaHun. bonee Toro, ycnosuem becne-
peboitHoro dyHkumoHuposanust SAMT sBNANUCH cneunanbHble 3aKoHbI, YyCTaHaB-
nuBawoLwme nopapobHble cneunannsnpoBaHHble agMWHUCTPaTUBHbIE NpoLieaypbl
unu copepxatyme ccbinku Ha 3AMI B oTHOWeEHUM npoueadyp. Takue 3akoHbl Kak
Ha deaepanbHOM, Tak U Ha 3eMeflbHOM ypoBHe obpasytoT OcobeHHyto YacTb aa-
MUWHUCTPaTUBHOrO npaea 'epmaHun. B kavecTBe npumepa MOXHO Ha3BaTb 3aKOH
0 3almTe OKpyXaloLlel cpefbl OT 3arpsi3HeHNs, CTPOUTENbHbIA KOAEKC, 3aKOH O
cobpaHusix, 3akoH 06 aTOMHOW 3HEPrHM, 3EMENbHbBIE 3aKOHbI O MONULMK 1 obLLe-
CTBEHHOM NOpsiAKe, 3emernbHble YNoXeHns o 6e30MacHOCTU CTPOUTENbHbLIX 06b-
ekToB U Ap. Ecnu aTn 3akoHbl cogepxat yrnyGreHHble U cneuuanu3npoBaHHble
npaeuna B OTHOLUEHUW Npoueayp, TO NPUMEHSITCA UMEHHO 3TW 3aKOHbI (Mpa-
Buno cybcuauapHoctun). Ecnu e B HUX copepaTcst TONbKO CCbikM Ha oblime
npasuna npoueayp, To B 3ToM cnyyae npumersietcs 3AMT. «ba3oBbli xapakTep»
6bin ewwe 6onee ycuneH npaBunom cyGCuanapHOCTM HE TOMBbKO MO OTHOLLEHUIO K
BbILLEYNOMSHYTbIM CreLnanbHbIM 3aKkoHaM, HO U K 3eMernbHbIM 3akoHam 06 af-
MWHUCTPaTMBHBIX Npoueaypax. CerogHs B epmaHun BmecTe ¢ PefepanbHbiM 3a-
KOHOM CYLLLeCTBYEeT MHOXECTBO 3eMefIbHblX 3aKOHOB 06 aAMUHUCTPATUBHbLIX NPO-
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uenypax, cogepxatyux, no CyTu, Te xe npaBuna v Aaxe CCbinkv Ha NonoXeHns
denepanbHOro 3akoHa.

3AMNl yaanocb octatbCA OCHOBHbIM 3aKOHOM B 06nacTu agMUHUCTPATUBHbIX
npoueayp, NOCKOMbKY 3akoHoAaTen yAaanocb yAayHo COefAuHWUTb B HeMm «baso-
Bblii» XapakTep 1 Heobxoaumylo rnyGuHy perynupoBaHus. HecMoTps Ha Kaxy-
LylOCA CMOXHOCTb B CUCTEME MpaBOBblX akToB, Gnarogaps 4eTkuM npasunam
cneunanusauumn n cybeugmapHocT B F'epmaHum cerogHsl CywecTByeT CTpoiiHas
cucTema perynupoBaHus agMUHUCTPATUMBHBIX Npoueayp.

B otnunune ot 3AIlN PK, 3AIl co3naBancs Ha OCHOBE MHOroneTHen aaMuHU-
CTpaTMBHOW NpakTuUkn. B Hero Bowen Hemeukuid afMUHUCTPATMBHBIA ONbIT, Ha-
4YnHas ¢ XIX B. B OCHOBHOM B 0obnacTu perynvpoBaHusi NnpeanpuHMMaTenbCcKon
[eATenbHOCTU, CTPOUTENLCTBA, BOOHOINO M Ha3eMHoro TpaHcnopTta. Kpome Toro, B
Hero Boluna cyaebHas npoueccyanbHO-aAMUHUCTPATMBHAA NpakTuka, B TOM YuC-
ne u pewexns ®egepanbHoro KoHcTUTyumnoHHoro cyaa repmanumu.

Tonbko B 50-e rogbl XX B. B FepmaHun BO3HUKNA naes kogudukaumm ee aa-
MUHUCTPATMBHOIO onbiTa. MIHTEpecHo, YTO nepBOHaYanbHO OblNU MPUHSTHI 3e-
MernbHble 3akoHbl 06 agMUHUCTPaTUBHBLIX Npoueaypax. Ha dpenepanbHom ypoBHe
B 1964 r. 6bin nogrotoBneH O6pasuoBbIi 3akOH 06 aAMWHUCTPATUBHBLIX NpoLe-
aypax, KOTopbli B 06LWMX YyepTax copepxan yXe OCHOBHble nmpeameTbl perynu-
poOBaHUS COBPEMEHHOro 3akoHa. HecmMoTps Ha 3TO, AUCKYCCUM O 3aKOHe BEnucb
ewe 6onee gecAaTn net. OCHOBHbIM UX NpeamMeToM Obin BONPOC O TOM, BKMYaTb
nvu npoueaypbl B obnactu HanoroB n c6opoB n B cdepe counanbHON NOMOLLU
B 3All. B koHUE KOHLOB, 3aKkOHOAaTeNb OTKasancsa OT BKMOYEHUA OaHHbIX Npo-
Ledyp B 3aKOH, NoAyvyepkHyB Takum obpasom ero 6as3oBbiii xapakteps3s. MNpumeya-
TenbHO, YTO co BpemeHu BcTynnexnmsa 3AMT B cuny namMeHeHuss B HEro BHOCUMUCH
pexe, 4yem B Apyrve deaepanbHble 3aKOHbI.

OnpepeneHne MOHATUSE U MecTa agMMHUCTPATMBHBLIX NpoLeayp B cucTeMe
aAMUHUCTPATUBHOIO nMpaBa W 3akoHoAaTenbCTBa SIBMNSETCH OTNPaBHOM TOYKON B
OCBELLEHUN CTaauii U BUAOB npoleayp B3aMMOOTHOLLEHMWI FOCYAapCTBEHHbIX Op-
raHoB W YacCTHbIX NuL.

§ 2. Ctagun agMUHUCTPATUBHBIX Npoyenyp

Kak yXe oTMeYanocb B nepBoM naparpade, agMUHUCTpaTUBHbIE npoueaypbl
npeactaBnsoT cobolt nopsaaok AelcTBuil cyObekToB npasa, T.e. «Habop»
topuanyecknx AencTBuii U akToB, COBEpPLUAEMbIX U MPUHUMAEMbIX CTOPOHaMWN ag-
MUHUCTPATUBHbBIX MpoLueayp.

OTHOCMTENbBHO CaMOCTOSTENbHbIE AENCTBUS, peLlaloLne MpOMEeXyTOYHble
3ajayM agMUHUCTPATUBHbLIX Mpoueayp, 06bl4HO OodopmnsiemMble COCTaBneHUEM

38 Konn ®., Pamsayep Y. Ykas. cou. C. 15.
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(M3paHneM) COOTBETCTBYIOLMX OPUAMYECKUX AOKYMEHTOB, NpeAcTaBnsoT cobor
cTtaguv npoueayp.

B agMuHMCTpaTMBHO-NPaBOBON NUTEpaType CTaaumn TPaguLMOHHO BbIAENA0T-
CSl U U3y4aroTCA NPU PaccMOTPEHUN aAMUHUCTPATUBHOrO npouecca. B yactHocTy,
K 06LWMM CTaanam agMUHUCTPATUBHOMO NpoLecca OTHOCAT:
) BO3GYXAeHWe Npou3BoACTBa MO aAMUHUCTPATMBHOMY Aeny;
) paccMoTpeHve agMWHUCTPaTUBHOIO Aena;
) NPUHATUE pelleHns No agMUHUCTPaTUBHOMY Aeny;
) MCMONHEHWe pelleHns No agMWHUCTPATUBHOMY Aeny;
) NepecMoTp peLleHust Mo agMUHUCTPaTMBHOMY Aenysd.

3AIN PK He 3akpennsieT ctaguvm agMMHUCTPaTUBHBIX Npoueayp, 4YTo obycrnos-
nmBaeT HeobxoAMMOCTb MX PACCMOTPEHWUS HA OCHOBE CreumanbHbIX HOpPMaTUB-
HbIX MpaBoBbIX akToB Pecnybnuku KasaxcTaH, pernameHTUpYOLWnUX OTAemNbHble
BMAbl Npoueayp, AOKTPUHamMbHBIX UCTOYHMKOB, a Takke 3apybexHoro 3akoHoaa-
TenbCTBa B Criyyae NpMemMnemMocTn TakoBoro.

lMepBoHayanbHON cTaguen agMUHUCTPATUBHbLIX Mpouedyp BbICTynaeT WHU-
LMpoBaHNe BO3HUKHOBEHUS COOTBETCTBYIOLLIEN Mnpoueaypbl, T.e. BO3DyxaeHue
agMUHUCTpaTUBHOrO Aena. B Hawem cnyyae noHsTMe «Aeno» He UMeeT Hera-
TWBHOW NPaBOBOW Harpysku, Kak, Hanpumep, B yronoBHO-NPOLEecCcyanbHOM npa-
Be, a HeceT HelTpanbHoe 3HayeHue, obosHavawllee, No MHeHuto B.A.3t03uHa,
VWHAMBUAYANbHO-KOHKPETHYIO CUTYaLMIo, CIIOXUBLUYIOCA MeXay YacTHbIM ULOM
W rocyfapCTBEHHbIM OpraHoMm B cdepe ynpaBfeHus, Ans paspelueHus KOTOpoW
ucnonb3yeTca onpefeneHHas agMUHUCTpaTUBHAsS npoueaypa. MHuumaTopamu
BO3OYXXAEHVS aAMWUHUCTPATUBHOrO Aenia MOryT BbICTynaTb Kak YacTHble nuua
(dbum3nyeckne nnu rOpUaNYECKne), Tak 1 opraHbl UCNOMNHWUTENBLHOW BNACTW.

B cnyyae BblpaXxeHWsi HaMepeHUs BCTYNUTb B aAMUHUCTPATUBHO-NPOLeAYpPHbIE
NpPaBOOTHOLLEHUST YaCcTHbIMKU NULaMu Bo36YXXAEHWe NPOM3BOACTBA MO aAMUHU-
CTpaTVBHOMY [efny OCYLLEeCTBASETCS roCyAapCTBEHHbLIM OpraHoM nyTem peru-
cTpauumn 3asiBfieHUsi 0 NpeaocTaBNeHn eMy OfnpeaerieHHoro npasa, NnpaBoOBOro
cTatyca nu6o ycTaHOBNEHUW topuamnyeckux daktoB. OAHOBPEMEHHO C Moaayen
3aABNEHUA rpaXxgaHe WU opraHu3auuy OOJDKHbI MpunaraTtb COOTBETCTBYHOLLME
[OKYMEHTbI, HeobxoAuMble ANA NPUHATUA pelueHus no Aeny. Tak, Hanpumep, B
cooTBeTCcTBUM ¢ 3akoHOM PK ot 11 aHBapsi 2007 r. «O nuueH3npoBaHum» Ans no-
NYYeHUs NMLEeH3NN HeobXoANMbI:

20 O

1) 3asBneHwue;

2) HoTapuanbHO 3aBepeHHble KOmuMu YcTaBa (3a UCKMIOYEHWEM 3KCMOPTHBIX U
MUMMOPTHLIX Onepauyuii) U CBMAETENbCTBA O rOCYAapCTBEHHON perucrpauum
3anBUTENS B KAYECTBE OPUOMYECKOro Nuua - ANs puanM4eckoro nuua;

39 CopokuH B.[l. AOMMHUCTpaTUBHO-MpoLeccyanbHoe npaBo: yvyebHuk. 2-e u3g., nepepab. u gon. -
Cnb.: Map-o P.AcnaHosa «tOpuaundeckuii LeHTp Mpeccy», 2008. C. 237.
40 3io3nH B.A. Ykas. cou. C. 101.
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3) konusA [OKYMeHTa, yAOCTOBEPSIOLLEro NIMYHOCTb, - ANs PM3NYecKoro nuua;
4) HoTapuanbHO 3aBepeHHasl Konus cBuAeTenbCTBa O rocyAapCTBEHHOW peru-
cTpauuu 3asBuTens B KayecTBe WHAMBUAYaNbHOro npeanpuvHuMartens - ons

MHAMBMAYaNbHOrO NpeanpuHUMmaTens;

5) HoTapuanbHO 3aBepeHHas Konusa CBUAETeNbCTBa O NOCTAHOBKE 3asBUTENS Ha
y4yeT B HanoroBom opraHe;

6) OOKyMeHT, noaTBepxparmowmin ynnaty B OGroaxeT nuueH3MoHHoro cbopa 3a
npaBo 3aHATUA OTAENbHLIMU BUAAMU AEATENbHOCTH,

7) cBefeHVs U JOKYMEHTbI B COOTBETCTBUM C KBANUAUKALMOHHBIMU TpeGoBaHNAMMU.

COOTBETCTBEHHO, rOCYAapCTBEHHbIV OpraH Npu NPUHATUKN 3asBNeHna 06 MHK-
LUMMpOBaHUM Havana agMUHUCTPATUBHOW MNpoLeaypbl AOMKEH OTBETUTL Ha cne-
aylolme Bonpochl:

1) npeacTaBneHo nu 3asiBneHue Hagnexalum nuuom;

2) noaBefOMCTBEHHbI NN AaHHOMY OpraHy BOMpPOChl, COAepPXallnecs B 3asBleHu;

3) BCe N HeobXxoAuMble B COOTBETCTBMM C 3aKOHOAATENbCTBOM AOKYMEHTHI U
maTepuansl npefctaBneHbl U opopmneHbl Hagnexawmm obpasom, B TOM Yuc-

ne ynnaTa rocyfapCTBEHHON NOLAWHbI, MULEH3UOHHOrO cbopa Unn UHbIX 065-

3aTenbHbIX NNaTexen npu nogave 3anBneHUs.

Mocne paccMOTpeHNs AaHHbIX BOMPOCOB U MOMYYEHNS Ha HUX MOMOXUTENbHbIX
OTBETOB YNOMHOMOYEHHOE AOMKHOCTHOEe NNLOo 0653aHO NMpUHMMaTb 3asiBNEHUS
YaCTHbIX NUL, U NPOU3BOAUTL UX PErucTpauuio, YTo odpopMISETCA COOTBETCTBY-
IOl 3anncbio B PEerncTpaLMoHHO kHure (kypHane). C mMomeHTa peructpauum
3asaBNeHUst aAMUHUCTPATMBHOE Aeno cyuTaeTcst BO3byxaeHHbIM. B cnyvyae He-
YAOBNETBOPUTENBHOTO OTBETa XOTA Obl HAa OAMH M3 CHOPMYNMPOBAHHBLIX Bbllle
BOMPOCOB AOMKHOCTHOE NULI0 roCyAapCTBEHHOro opraHa obs3aHo oTka3aTb 3as-
BUTENIO B MPUHATUN 3aSiBMEHUS C pa3bsSCHEHNEM NMPUYMH OTKa3a.

Mpyn MHUUMMPOBAHUN aAMUHUCTPATUBHbLIX NPOLLEAYP OpraHaMm UCMONMHUTENb-
HOM BRnacTu Aeno Bo3GYXXAaeTCs KOMNETEHTHbIM OpraHom NyTem W3[aHus Ha
OCHOBE [eNCTBYHLLEro 3akoHoAaTenbCTBa COOTBETCTBYILIErO MPaBOBOrO akTa
VWHAVMBMUAYaNbHOrO NPUMEHEHMWS, KOTOPbIA, Kak npasuio, copaepxut TpeboBaHue
06 ucnonHeHuun kakor-nnbo ob6s3aHHOCTU. Hanpumep, B cCOOTBETCTBUU C 3aKOHOM
PK ot 8 nions 2005 r. «O BOMHCKOW 06A3aHHOCTU U BOMHCKOW cryx6e» npuHu-
maeTcs Ykas lMpesungeHTta Pecnybnukn KasaxctaH 06 oyepefHOM Npu3biBe rpax-
naH Pecny6nukn KasaxctaH Ha cpouHyto BoMHCKyto cnyxby. B uensix peanusauumn
OaHHbIX NPaBOBbIX aKTOB AOMKHOCTHbIE NMLA MECTHbIX OPraHOB BOEHHOro ynpas-
TNIeHNs OMOBeLLalT rpaxaaH o0 NpU3biBe Ha CPOYHYI BOMHCKYIO CryxBy u nx siBke
Ha NpW3blBHbIE MYHKTbl MYyTEM BPYYEHWUs MOBecTOK. VIHbIMM crnoBamu, 4acTHoe
nnYo, B OTHOLLUEHUM KOTOPOro Bo3ByxAeHO agMUHUCTpaTUBHOE Aero, No UHULua-
TWBE rOCYAapCTBEHHOrO OpraHa AOMKHO OblTb MUCbMEHHO MPOMH(OPMUPOBAHO
06 3TOM YNONHOMOYEHHbLIM OpPraHoM C yKkaszaHweM OCHOBaHwWi Ans BO36yxAeHus
aena v AenUCTBUIA, KOTOpble rPaxaaHuH UnvM opraHu3auns AOMKHbI NpeanpuHSTb.
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[omKHOCTHbIE NWL@ OpraHoB WCMOMHUTENbHOW BRacTu BrpaBe B YCTaHOB-
NeHHOM 3aKoHOAAaTeNbCTBOM Mopsiike NMPOM3BOAUTL MPOBEPKY MPeACTaBleHHbIX
3asiBUTEeNeM [OKYMEHTOB W CBEAEHWI, 3amnpallnBaTb OT KOMMNETEHTHbIX OpPraHoB,
opraHv3auui, AOMHKHOCTHBIX UL, MHbIE AOKYMEHTbI U CBEAEHWsI B LIENsiX MoAro-
TOBKM K PaCCMOTPEHUIO iena Mo CyLLEeCTBY M NPUHSATUIO 3aKOHHOTO U 060CHOBaH-
HOrO peLUeHust.

CnepgyeT 0oTMeTUTb 3apy6exHbI ONbIT 3aKOHOAATENBHOIO PerynnpoBaHus cTa-
Onn Bo3ByXaeHUs aMUHUCTPATUBHBIX Mpoueayp, NPUBREYEHWE KOTOPOro B Ha-
LiMOHarnbHOe 3aKOoHOAATENbCTBO MOMOXWUTENIbHO OTPasUTCs Ha YPOBHE NpPaBOBOM
rapaHTMpOBaHHOCTM MpaB 1 cBo60 YaCTHbIX NUL, BO B3aMMOOTHOLLEHUSIX C opra-
Hamu nybnuyHon Bnactu. Bo-nepBbix, 3akoHogaTenbcTBo Pecnybnukn KasaxcraH
3akpennsieT 06a3aTenbHOCTb HEMOCPEACTBEHHON Mofayn 3asiBNeHust U HeobXxo-
AMMbIX JOKYMEHTOB B YMOJIHOMOYEHHbIN opraH*! nnbo npegycmaTpuBaeT BO3MOX-
HOCTb HanpaBneHUst JOKYMEHTOB NMOYTOBbIM OTNPAaBNEHNEM TOJbKO B ONpeaeneH-
HbIX crnyyasx*2. B 3akoHogaTenbcTBe 3apybexHbiX cTpaH 06 aaAMUHUCTPATUBHbIX
npoueaypax cogepxartcs 6onee LIMPOKME BO3MOXHOCTW ANSi HanpaBneHus [o-
KYMEHTOB MO MOYTE WNM B BUAE 3MNEKTPOHHOrO AOKyMeHTa*3. COOTBETCTBEHHO,
CYMTaETCst HEMPABOMEPHBLIM MPUHYXXAEHUE TOCYAAPCTBEHHBIM OPraHOM YacTHOrO
nuua HemocpeACTBEHHO SBUTLCS B FOCYAaPCTBEHHbIN OpraH Ans nogayu 3asisne-
HUA U HeoGXoAMMbIX JOKYMEHTOB. B 3TOM KOHTEKCTE OOHUM U3 MepCnekTUBHbIX
HanpaBrieHulii COBEpPLUEHCTBOBaHUS B3aMMOOTHOLLEHWIA rocydapcTea M rpaxaaH
B KazaxctaHe BbICTynaeT BHeApeHWe cUCTEMbl «ONEKTPOHHOE MPaBUTENLCTBO»
B MnaHe aBTOMaTM3auuu npuema 3asiBNEHUA U JOKYMEHTOB, U, COOTBETCTBEHHO,
Bbl@4Y¥ Pa3nnyHOro poAa pas3peLumTesnibHbIX U MHbIX NPaBOBbLIX JOKYMEHTOB opra-
HaMn UCMOMHUTENBHON BNacTu.

Bo-BTOpbIX, B ka4ecTBe eLle OAHOro acnekTa COBEPLUEHCTBOBAHWS CTaAuu BO3-
OyXOeHNs aaMUHUCTPATUBHBIX Mpoueayp BUAWTCA WHCTUTYT BO3BPALLEHUSI 3asiB-
NEHVs1 1 NpunaraeMbix K HEMY JOKYMEHTOB U3 HEKOMMETEHTHOrO MO AaHHOMY BUAY
aAMVUHUCTPATUBHBIX MPOLEAYP FOCyAapCTBEHHOrO opraHa. Tak, ecnu paccmoTpe-
HUe KOHKPETHOro aAMMHUCTPATUBHOIO Aena HENOABEAOMCTBEHHO roCyAapCTBEHHO-
My OpraHy, TO [OJDKHOCTHOE L0 OTKa3biBaeT B Mpueme 3asiBMEHUsi, U, COOTBET-
CTBEHHO, B BO30Y)XOEHWUN afMUHUCTPATUBHOMO Aiena (3a UCKIMOYEHNEM HEKOTOPbIX
npoLeayp, Hanpumep, CBA3aHHbIX C 06paLLeHUAMU HU3NYECKMX NI FOPUANYECKNX
nuu). OcobeHHOCTLIO Ke aAMUHUCTPAaTMBHBIX Npoleayp B cTpaHax 3anapHow EB-

41Cm.: cT. 6 3akoHa PK «O rocyaapCTBeHHOI perncTpaLmm Iopuanieckmx N, 1 y4eTHoR pervcTpaumumn
ununanos n npeacTaBuTenscTB» ot 17 anpens 1995 r.

42 Cm.: c1. 22 3akoHa PK «O rocyaapCTBEHHON perncTpaLmm npas Ha HeaBWKUMOE UMYLLECTBO U cae-
TIOK C HUM» OT 26 uions 2007 r.

43 Cm., Hanpumep: 3akoH Pecny6nukm Benapycb «O6 ocHoBax agMUHWUCTPATUBHBLIX mpoueayp»
oT 28 oktsibpsi 2008 r., http://www.pravo.by/webnpa/text.asp?RN=h10800433 (pata nocelieHus
1 mapta 2009 r.); ®epepanbHblii 3akoH LlBediyapum «O6 agMUHUCTPATUBHBIX MpoLiedypax» oT
20 pekabps 1968 r.

234


http://www.pravo.by/webnpa/text.asp?RN=h10800433

AQMUHACTDATUBHBIE npouyeayps

ponbl SBNAETCS TO, YTO onpeaeneHne NoaBeAOMCTBEHHOCTU He ABNseTcs 0653aH-
HOCTbIO YacTHOro nuua. Takum obpas3om, B criyyae npeacTaBlieHUs rpaxaaHuHoOM
3as8BNeHNa B rocyAapCTBEHHbIA OpraH, B KOMMNETEHLMI0 KOTOPOro He BXOAUT pas-
pelleHne AaHHOro Aena, AOMKHOCTHOE NULO He BNpaBe OTKMNOHWUTL 3asBneHue no
npuYnHe HenoaBefOMCTBEHHOCTM Bomnpoca, a 0bA3aHo caMo onpeaenuTb Komre-
TEHTHOe BeOMCTBO B JaHHOM BOMpoce, nepeAaTb 3asBieHNe U UHble JOKYMEHTbI
B afpec 3Toro Begomcraa U coobwutb o6 atom 3asButento4. Tak, cT. 21 3akoHa
duHnsaHackon Pecnybnukn «O6 agMMHUCTpaTMBHBIX Mpouedypax» rnacut, Y4To op-
raH Bnactu, KOTOpPoMy OLIMOOYHO GblN NoAaH AOKYMEHT AN pacCMOTpeHus Aena,
BbIXOASALLEro 3a paMKn ero KomneTeHuun, AomkeH 6e3 npomeaneHusa nepeaatb A0-
KYMEHT TOMY OpraHy BnacTu, KOTOpbIA cuMTaeTcs KoMmneTeHTHbIM. OTnpaBuTens Ao-
KyMeHTa gorkeH bbiTb nponHdopMupoBaH 06 3Ton nepegayes.

BTopas ctagms agMUHWUCTPaTUBHBIX Npoueayp - paccmoTpeHve aena. Ha aan-
HOW CTaAuun rocyaapCTBEHHbIA OpraH unu AomMKHOCTHOE N0 YCTaHaBnMBaeT U UC-
cnegyet dakTnyeckne obCToATENLCTBA, CBA3aHHbIE C obpalleHvem, onpeaenset
HOpMbI MpaBa, KOTOpbIMW CrieayeT PyKOBOACTBOBATBLCA MPWU NPUHATUKM peLLeHus
no obpalleHunto, n B cny4ae HeobxoAMMOCTU 3anpaluvBaeT U nonyvaeT B yCTAHOB-
neHHOM nopsake Tpebyemble ANS NPUHATUS PeLUeHNS AO0KYMEHTbl U maTtepuans
(cT. 16 3AMN PK). Tak, 3akoHom PK o1 26 uions 2007 r. «O rocyaapCTBEHHOW peru-
cTpauuu npaB Ha HeABWXMMOE WMYLLECTBO M CAENOK C HUM» yCTaHaBnuBaeTcs,
4YTO NPU paccMOTPEHWUN Aena NPoBOAMTCA NpoBepKa AOKYMEHTOB, NpeACTaBNeHHbIX
Ha rocyaapCTBEHHY perncTpaumio, BKYas npoBepKy 3aKOHHOCTW COBEpLLUAeMOW
caenku n (UnNn) UHbIX PUANYECKNX PaKTOB (IOPUONYECKMX COCTABOB), SIBMSIHOLLNX-
CSl OCHOBaHWAMW BO3HUKHOBEHWSA, U3MEHEHUS!, NpekpalleHns (obpemeHeHun npas)
Ha HeABMXMMOE MMYLLECTBO MMM WHbIX OOBHLEKTOB rocyAapCTBEHHOW perucrpauuv
Ha COOTBETCTBME AENCTBYHOLLEMY 3aKOHOAATENbCTBYA6.

Cragus paccMOTpeHus gena no cylwecTBy siBnseTcs Haunbonee BaxHOM cTa-
aven agMUHUCTpaTUBHON npoueaypbl, M6o oHa npeacTaBnsieT cobor co6CTBEHHO
npaBonNpUMEHUTENBHYIO NPakTUKy. IMEHHO 34eck NpUHUMaeTcsa pelleHune, 3aTpa-
rmBawulee Hanbonee 4yBCTBUTENbHLIM 06pa3oM npaBa u cBobodbl rpaxpaH u
opuanyecknx nuu. Micxogs M3 eBponercKon, npexae BCEro Hemeukon agMuHu-
CTPaTMBHON NPaBONPUMEHUTENBHOW NPaKTUKW, MOXHO BblAENUTb TPU OCHOBHbIX
Liara npyu paccMOTpeHUMU Aena no CyLecTsy.

AOMUHUCTPaATUBHBIN OpraH AOMXKEeH: a) BbIABUTbL Te NpaBOBble HOPMbI, Ha OCHO-
Be KOTOpbIX OyAeT NpuHUMaThLCa pelleHue; 6) npoBepuTthb TwartenbHbIM 06pasom,
NOAXOAAT NW AaHHble HOPMbl K KOHKPETHOW CUTyauun 1 B) NPUHATL copa3MepHoe
pelleHne, ucxoaa M3 NPaBUNbHOrO NPUMEHeHUs cnyxebHoro ycMoTpeHusa u 6a-

- ) 44 Cm. 31031H B.A. Ykas. coy. C. 105.
45http7/center.gov.by/debur/docs/law/admiri_act_finland_rus.htm (aata nocewenvsi 1 mapta 2009 r.).

46 Cm. n/n 2) c1. 20 3akoHa PK «O rocygapCTBEHHONW permctpauuy npaB Ha HEABUXVMMOE UMYLLECTBO
1 cOenok ¢ HUm» ot 26 uonsa 2007 r.
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naHca Mexagy cobniofeHnem npae rpaxnaH, ¢ O4HOW CTOPOHbI, U FOCyAapCTBEH-
HbIX U OBLLECTBEHHBIX MHTEPECOB - C APYroN.

Mpy 3TOM BO3HMKAET BOMPOC, HACKONbKO CBOBOAHO M GECKOHTPONBHO AOMXK-
HOCTHOE NMUO BMpaBe OCYLUECTBMATb NPaBOMNPUMEHUTENBHYIO NpakTUKy. Tak, B
HEMELKOM afIMUHUCTPATUBHOM MpaBe HU Ha OAHOW M3 AAHHbIX CTAAWIA Y YMHOB-
HWKa HeT GesrpaHuyHol cBoboabl AercTBUiA. [laxe Tam, rae 3akoH, Ha NepBbli
B3rnsiA, NpegocTaBnseT YMHOBHMKY 3Ty cBoboay, OH CBsi3aH B CBOWX OEWCTBUSIX
npaBunamMn TOJIKOBaHUSI 3aKOHa W Cry)ebHoro ycmoTpenus. [paBuna TosiKo-
BaHMs 3aKoHa MPUMEHSTCS NpY NPOBEPKE TOro, NOAXOANAT N AaHHbIE HOPMbI
K KOHKpeTHon cuTyauum (6), a npaBuna cryxebHoro yCMOTPEeHUs1 - Ha cTagun
NPUHATUA COPa3MEPHOro peLleHns (B).

Mpexae 4em nepeinTun K BbllueyKka3aHHbIM rpaHuLaM agMUHUCTPATUBHOW npa-
BOMPUMEHUTENBHONM NPaKTUKW, HEOBXOAMMO OCTaHOBUTLCSI HA MEPBOM Lwiare (a),
TO €CTb BbISIBNEHUM MPaBOBbIX HOPM. [pW BbISIBIEHWN TeX NPAaBOBbIX HOPM, Ha
OCHOBE KOTOpPbIX [OMKHO MPUHUMATBLCS pELleHMe, AOMKHOCTHOE NULOo, npexae
BCero, 06s3aHo NPOBEPUTL, YNMOMHOMOYEH N aAMUHUCTPATUBHLIN OpraH NPUHKU-
MaTb AaHHble pelleHus. 3ameTuM, YTO YMHOBHMWK yXe npu Bo30OyxaeHuu aena
UK Npueme 3asiBrieHns NpoBepsieT, NoABEAOMCTBEHHbI I eMy BOMPOCHI 4aHHOrO
pena. OgHako BOMPOC O MOSTHOMOYUSX aAMWHUCTPATUBHOIO OopraHa BbIXOAWT, C
Hallel TOYKU 3peHUs, 3a Npeaenbl NPOCTol NPOBEPKN KOMMETEHLMMU, TO €CTb He-
obxogumMocTu onpeanenvTb, 06s3aH N YMHOBHWK HavyaTb AeicTBOBaTb B AaHHOM
pene. YMHOBHMK 06si3aH NPOBEPUTb, MMEET JIM OH MPaBo NPUHUMATb peLleHus
no gaHHomy aeny. B FepmaHuyM YMHOBHWK HE MMEET 3TOro npasa, €crnv ero Kom-
neTeHUMs yperynmpoBaHa TONMbKO NOA3aKOHHLIMU HOpMamu. 3a pegyaiumm uc-
KMHOYEHNEM, aMUHUCTPATUBHBIA opraH AOMKeH OblTb YNONHOMOYEH UMEHHO 3a-
KOHOM V3[aBaTb aAMUHUCTPATUBHbIE aKTbl, Kacatolmecs npae u ceobog rpaxaaH
1 topuanyecknx nuu. Jtoro TpebyeT oAMH M3 OCHOBHbBIX NPUHLMMNOB aAMUHUCTpa-
TMBHOrO MpaBa - NPUHLMM NpuopuTeTa 3akoHa.

[anee JOMKHOCTHOE NULLO 06513aHO BLISIBUTHL MPaBOBbIE HOPMbI 4151 MPUHATUSA
pelueHus no cyuiectsy Aena. CornacHo elie ogHOMY OCHOBHOMY MPUHLMMY He-
MeLKOro agMUHUCTPATUBHOTO MNpaBa - NPUHLMMNY BEPXOBEHCTBa 3aKOHa, pelle-
HWe aAMMHUCTPATUBHOIO OpraHa [OHKHO NMPUHUMATBLCS TONBbKO HA OCHOBE 3akoHa
1 He MPOTUBOPEUNUTb MHBIM 3aKOHOAATENbHBLIM aKTaMm.

MpoBepka COOTBETCTBUSI [aHHOW MpPaBOBOW HOPMbI KOHKPETHOW cuTyauuu
npegnonaraeT yMeHUe MOIHOCTbIO OXBaTWUTb CUTYyaLMio, NPEACTaBlieHHY B [0-
KYMEHTaxX Wnv NMYHO rpaXaaHWHOM, 3HaHWe COOTBETCTBYIOLLE/ NpaBoBoi obna-
ctn. MNpy 3TOM MOXET oKa3aTbCs BaXkHbIM M HEOBGXOAWMbBIM YMEHWe YMHOBHMKA
UCTOIIKOBbLIBATL MPaBOBble TEPMUHBLI. Hanpumep, 4To6bl NOHATHL, AECTBYIOT N
HOpMbl O 6e30NacHOCTM CTPOUTENbHBIX OBBLEKTOB B OTHOLLEHUN Byadkv Ana Tupa,
YCTaHOBIIEHHOW B nmapke, Heo6XoAMMO yCTaHOBUTb, siBRsieTca N Byaka «CTpou-
TENbHLIM 06bekTOM». YTOObI NOHATL, NPEACTaBASIET MU npeanonaraemas akuus
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3aLUNTHUKOB KMBOTHbIX Yrpo3y OOLIEeCTBEHHOMY MOPSAKY, €CNu ee Y4aCTHUKM
6yayT BbICTaBNSiTb OKPOBABMEHHbIE LUKYPKWN XUBOTHBIX Yy ABEPei Aopornx mara-
3MHOB, TOPIYOLWMUX MEXamu, HYyXHO onpefennTb, YTO ABNSAETCS «O6LEeCTBEHHbIM
nopsaKoOM».

Kak BMgHO 13 npuBeaeHHbIX NPUMEPOB, B aAMUHUCTPATUBHOM 3aKOHOAATEMb-
cTBe BCTpeyaeTcs 6oMblIoe KONMYECTBO HEACHBLIX TEPMUHOB U MOHATUIA, KOTOpPblE
MOXHO WCTOMNKOBbIBATbL PasfnnyHbiM o6pasomM. Kpome Toro, cyujectsyeT 6onbluoe
KONIM4YeCTBO MPaBOBbIX TEPMUHOB, KOTOPble HaMepeHHO COpPMYyNMPOBaHbI HEOo-
npefgeneHHo, Mbo TONbKO agMUHMUCTPaTMBHAs NpakTUKa W MpaBoONpUMEHeHne B
KOHKPETHOM CUTyaLun MOryT OKOHYaTeNnbHO onpefenuTb UX 3HayeHue. Takumu
TepMUHaMK SIBMSAOTCA, Hanpumep, «O6LEeCTBEHHbIN MOPSAOK M 6e30nacHoCTbY,
«bnaroHagexHocTb» U T.4. 3akoHopaTenbcTBO Pecnybnukn KasaxctaH Takxe
coAepXWUT NoaobHble MOHATUSA, Hanpumep: «obLeCTBEHHAs HPaBCTBEHHOCTbY U
«rocypapctBeHHas 6e3onacHocTb» B KoHcTuTyuum Pecnybnukm Kasaxcran4?.

Kaknm o6pa3omM YMHOBHUMK 065i3aH UCTONKOBbLIBATb HESICHblE UIIM HAMEPEHHO
HeonpepaeneHHble MOHATWA B MpaBOBbIX HOpMax? Bo-nepBbix, HekoTopble Mo-
HATUS yXXe onpefeneHbl B COOTBETCTBYIOLWMX 3akoHax. Hampumep, B HemeLKmx
3eMeslbHbIX 3akoHax no 6e30macHOCTU CTPOUTENbHbIX OOBHEKTOB MOXHO HaWTy
onpeaeneHne «CTPOUTENbHOrO 06bEKTa»: TAKOBLIM ABMSIETCA OOBEKT, CBSA3AHHbI
C NOBEPXHOCTbIO 3EMMN U COOPYXEHHbIN U3 CTPOUTENbHBLIX MaTepuanos*®. MoaTo-
My BOMpOC 0 6yAKe-TVpPe MOXHO PeLUnTb JOCTaTOYHO Nerko. Takux HOpMaTUBHbIX
onpefeneHnit, oQHaKko, 4acTo HedoCTaTOYHO. Tak, HOPMaTUMBHOrO OMpeAeneHus
«obLecTBeHHOro nopsaka» B [epmaHun He cyulectByeT. [JononHWTENbHbIMM
MCTOYHMKaMM TONKOBAHUS ABMAIOTCS PeLleHns agMUHUCTPATUBHBLIX CYAOB U aj-
MUHUCTPATUBHAsA npakTuka. PenepanbHbll KOHCTUTYLMOHHBIA cyn epmaHum
onpefensieT NOHsATUE «OB6LEeCTBEHHbIN NMOPAAOK» crieaylowmm obpasom: «[oHs-
TUe «OBLLECTBEHHbIN NOPAAOK» BKIoYaeT B cebs KOMNNEeKC HemmcaHbIX npasur,
KOTOpble MO rOCMOACTBYIOWNM COLMANbHBIM 1 3TUYECKUM BO33PEHUAM SIBMSAIOTCA
HeoTbeMNeMbIMU NPEANOChITKaMU COCYLLECTBOBAaHNA UHAVBUAYYMOB B rpaHuLax
onpeaeneHHon TeppuTopun»49. Kpome Toro, YUHOBHMK 0653aH y3HaTh, Kak nogo6-
Hble BOMPOCHI yXe peLianvcb ApYruMn 1 ero co6CTBEHHbIM agMUHUCTPATUBHBIM
OpraHoM, aAMUHUCTPATUBHBLIMU VAN KOHCTUTYLMOHHBIMKU cyaamu. Takum obpa-
30M, BOMPOC O TOM, 3anpeLyatb N akLyuio 3aLUTHUKOB MPUPOAbl, MOXeT 6bITb pe-
LIEH TONbKO MOCIie 3TOro OMUCAHHOrO Bbile KOMMIIEKCHOTrO aHanusa, a He nNpocTo
MCX0AS1 U3 MHEHWUSI KOHKPETHOTrO YMHOBHMKA.

47 Cm. cT. 12 1 cT. 32 KoHcTutyuyumn Pecny6nukn KasaxcTaH.

48 CMm., Hanpumep: 3akoH 3emnu BepnuH o 6e30MacHOCTU CTPOUTENbHbLIX 06BLEKTOB OT 29 CeHTAOPS
2005 r. Ct. 29. - Gesetz und Verordnungsblatt fur Berlin, Herausgeber Senatsverwaltung fur Justiz,
Kulturbuchverlag, 2005 S. 495 zuletzt geandert durch das Gesetz vom 7. Juni 2007, Gesetz und
Verordnungsblatt f(ir Berlin, Herausgeber Senatsverwaltung fur Justiz, Kulturbuchverlag S. 222.

49 COopHUK pelueHwnii ®eaepansHoro KoHcTuTyumnoHHoro cyda Mlepmanuu. T. 69. C. 352.
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HaxkoHel, Heobxoaumo onpefennTb NpaBoBbie NOCNEACTBUSA, BbiTeKaloLwme 13
[AaHHOI NpaBoOBOV HOPMbI. B BbilenprBeAeHHOM NpuUMepe ¢ akLuen 3alUuTHUKOB
OKpYXXaloLLieii cpeabl TakKUM MOCNEeACTBMEM MOXET ObiTb 3anpeT akuuu.

B HemeLkoi agMUHUCTPATUBHOW MPaKTUKe Ha OnpefeneHun npasoBbIX MO-
CNeAcTBUIA CTaausi PacCMOTPEHUs peLUeHUs He 3akaHumBaeTcsi. YacTo 3akoH
He onpenenseT XecTKo MpaBoBble MOCMEeACTBUSA, HO OTAAET NPUHATUE pelleHus
Ha ycMOTpeHme OOMKHOCTHOMY nuly. B TekcTe HemeukuXx 3aKkoHOB cryxebHoe
YCMOTpEHME MOXET ObiTb 0603HAYEHO CNIOBAMU «MOXET», «MMEET NpaBo», «BO3-
MOXHO» U T.4. Hanpumep, B cooTBeTcTBUM CO CT. 15 PegepanbHoro 3akoHa o co-
6paHusax ot 15 Hosbpst 1978 . «<KOMNETEHTHbIN aAMUHUCTPATUBHBINA OpraH MOXeT
3anpeTuTb cobpaHne UM AEMOHCTPALMIO... €CNN ...CYLLeCTBYET HEenoCcpeaCcTBEH-
Hasi onacHoOCTb Ans 06LLeCTBEHHOro CMOKOMCTBUSE UNK nopsigkay. B cooTBeTCTBUM
co cT. 17 3emenbHoro 3akoHa O 3awuTe O6LLECTBEHHOIO CMOKOMCTBUS U nopsaa-
ka B BepnuHe oT 11 okTsi6psA 2006 r. «nonuuUMs MOXeT NPUHSATL HeobxoauMble
Mepbl... AN NpeaoTBpalleHnss OnacHoCTM Ans ObLEeCTBEHHOrO CMOKOMCTBUS U
nopsigka». B nepBom npumMepe YMHOBHUK MOXET BbIGVMpaThb, AENCTBOBATL N eMy
VNN He NpeanpuHMMaTh HUKaKuX AelCTBUIA (eCnK onacHOCTU He CyllecTByeT BO-
obLe). Bo BTopom npumepe y Hero ectb, KpOMe TOro, BO3MOXHOCTb BbiGopa mep,
HeobxoauMbIX ANs NoAAEepXaHUsA O6LLEeCTBEHHOro CMOKOWCTBUSA U Nopsiaka.

CmbIcn cny>KeBHOro YCMOTPEHNS 3aKnioyaeTcs B TOM, YTOObI, MCXOAS U3 KOH-
KPeTHOW cuTyauumn, NpUHSATbL cbanaHCMpOBAHHOE pelleHue, yYuTbiBalollee Kak
3aKkoHofaTeNbHbIE Lienu, Tak U KOHKpeTHble 06CToATeNbCTBA Aena.

Mpn 3TOM, Kak yxe 6biNno YNOMSAHYTO BbILE, B HEMELKOW aAMUHUCTPaTUBHON
npakTMKe YMHOBHUKY He npedocTaBnseTcs nonHas csobopa AeNCTBUIA, Kak 3To
MOXHO OblfIo 6bl NPeAnonoXnTb, UCX0AS W3 MOHATUS «yCMOTpeHue». B cooT-
BeTcTBUM co cT. 40 ANYT «e criyyae, ecnn [OMKHOCTHOE N0 YNOSTHOMOYEHO
AevicTBoBatb 10 CBOEMY YyCMOTPEHUIO, OHO [OJKHO [eViCTBOBaTbL B COOTBET-
CTBUM C UensiMu HOPMbI, codepXalyesi faHHoe rnosiHomo4ve, u cobrogatb 3a-
KoHopAaterlbHble  rpaHunLbl  YCMOTPEHUS».

Mpun onpenenennn «yesm HopMmbl, coAepxalyesi MonHoMo4Yne» pevb UAeT O
TOW camoli NpaBoOBOM HOPME, HAa OCHOBE KOTOPOW NpuUHMMaeTcsi pelueHue. WHo-
raa uenb AaHHOM HOPMbl COAEPXUTCS B Hei caMol, Kak B MPUBEAEHHON Hopme 13
BepnuHckoro 3akoHa o 3awuTe obLLEeCTBEHHOIO CMOKOWCTBUSA M nopsaka (noaaep-
XaHue 3Toro CrMoKOWCTBMS M nopsigka). B apyrux cnyvasx a1y uenb Heobxoammo
onpeaennTb UCXOAA U3 WMHbIX HOPM 3akoHa W ero obLero HasHayeHus. Tak, He-
CINOXHO MPEeACTaBUTb, YTO LieNb 3aKOHa, PerynupyoLLero eMOHCTpaLmuu, LeCcTBUst
W MWUTWHIKU, COCTOMUT, C OAHOW CTOPOHbLI, B TOM, 4YTOGbI 0becneynts Ge3onacHoCTb
rpaxgaH npu NPoOBEAEHWUN TaKUX MEPONPUATUIA, U, C APYrON CTOPOHbI, B TOM, YTOGbI
NOMOYb OCYLLECTBUTbL MPaBoO rpaxaaH Ha cBobogHoe BoneusbssneHue. Llenb 3a-
KOHa, perynupyoLLero, Hanpumep, Bbinnaty CTUMNEHANIA CTyjeHTaMm, COCTOUT B TOM,
4yTOOLI 06ecneunTb NocneaHNM obyyeHne B BbICLUMX Y4eOHbIX 3aBedeHNsX U T.4.
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«3aKoHofaTenbHble paHuLbly  CNYy>XeBHOro YCMOTPEHUs, YNOMSIHYTble B
cT. 40 AMNYT, npegnonaratoT, YTO peyb MAET UMEHHO O 3aKoHoAAaTeNbHbIX, T.e. npa-
BOBbIX FpaHuuUax ycmoTpeHusi. Bonpoc o LenecoobpasHoCcTM OQHOTO Mnu Apyroro
peLleHnss He KacaeTcs MpaBOBbIX MPaHUL, U NPefoCcTaBnseT JOMKHOCTHOMY nuuy
ceoboay aencTeuii. Hanpumep, Bonpoc, No KakMuM UMEHHO ynuuam AOoSKHA Npo-
XOAMUTb EMOHCTpaLUUs, SIBMSIETCA BONPOCOM Lenecoo6pasHoCTH, U YUHOBHUK MO-
XKeT cBOOGOAHO NMPUHMMATL peLleHNe B 3TOM OTHOWEHUWU. Ho YacTo npu NpuHSATUM
TOrO WUNW UHOTFO pEeLUEHMS ONpeaefieHHble HOPMbI MpaBa WM UCXOASILLME U3 HUX
npaBoBble NPUHLMMbLI HapyLlalTCs.

B cooTBETCTBMM C MHOroneTHem Hemeukon agMUHUCTPaATUBHOW Teopuen u
NPaKTUKOM «3aKOHOAATENMbHbIE TPaHULbI» CrYXXEGHOro YCMOTPEHUA HapyLlualTcs
B CrefyLmx cnyyanx:

1. Ecnu JOMKHOCTHOE NULO He MpUHMMaeT BO BHUMaHuWe cnyxeGHOe ycMmo-
TpeHue, To eCTb He NMPOBepPSiET BO3MOXHbIE BapuaHTbl peLleHusi, a cpasy criegyet
TONbKO OAHOMY BapuaHTy pelleHus. Hanpumep, ecnu YMHOBHUK CUMATAET, YTO fio-
6as akuuMs Ha ynuuax ropoga HaHoOCUT yliepb obLecTBEHHOMY NOPSAKY.

2. Ecnu gomkHOCTHOE NULO HENpaBUIIbHO UM HEQOCTATOYHO MOMHO onpeae-
NUNO KOHKPETHbIE 06CTOATENBCTBA UMK LiENb U CMbICI 3aKOHa, Ha OCHOBE KOTOPO-
ro OHO AOIMKHO ObINO NPUHATL pelleHne. Hanpumep, pelueHne 3anpeTuTb akumo
NPUHSATO Ha OCHOBE HEBEPHONM MHOpMaLuuM O roToBsMxca Gecnopsgkax unu
Ha OCHOBE COGCTBEHHbIX CUMMNATUIA UNN aHTUNATUIA AOMKHOCTHOrO Nuua unu ero
HavanbHWKa. CUMNaTUn UNM aHTUNaTUKM JOMKHOCTHOrO NULA HE MMEKT HUKAKOro
OTHOLUEHUS K 3aKOHOAATENIbHO YCTAHOBMIEHHLIM M MoAYaC KOHCTUTYLWMOHHO NOA-
TBEPXAEHHBLIM LieNsiM 3akoHa.

3. Ecnn fOMKHOCTHOE NULO NPU NPUHSTUN PELUEHNS HELOCTATOYHLIM 06pa3om
YUUTBLIBANO KOHCTUTYLMOHHO 3aKpenseHHble OCHOBHbIE MpaBa M cBo6oAbl rpaxaaH
W NPUHANO Takum o6pasom peLleHne, HECOPa3MepPHO YLLEMAALLEE NpaBa rpax-
OaH U HapyLlakoLlee OCHOBHbIE MPUHLMMLI NPaBOBOro rocyfapcTea. Tak, pelueHue
0 3anpeTe AEMOHCTPaLUM CTOPOHHMKOB OAHON NapTUM MOXET HapYLUMTb UX KOH-
CTUTYLMOHHOE NPaBO PaBEHCTBA BCEX Mepef 3aKOHOM, eCnu Apyrov naptuv npu
oCTanbHbIX NOAOOHbIX Xe YCINOoBUSIX Takas AeEMOHCTpaums 6bina paspelueHa. Euwe
OOMH BaXXHbIA MPUHLMN, HECOONIOAEHWE KOTOPOro BEAET K HapyLIEeHWo 3akoHoAa-
TeNbHbIX TPaHuL CIyXeBGHOro YCMOTPEHUs, - 3TO NPUHLMN NocneaoBaTesIbHOCTU
aAMVUHUCTPATUBHBIX AEACTBUIA UK CBA3AHHOCTU afMUHUCTpaLMN COGCTBEHHOI aa-
MUHUCTPATUBHOW NPaKTUKOW: AOSMKHOCTHOE NUL0 HE UMEET NnpaBa NPOU3BOJSILHO OT-
cTynaTb OT NOCTOSAHHOW 1 OOLENPUHATON agMUHUCTPATUBHON NPaKTUKK, MBO rpax-
[aHe nonarawTcsa Ha Hee. Hanpumep, npu Bbigave paspeLleHust Ha CTPOUTENLCTBO
[oMa afMUHUCTpaUusi He UMeeT npaea TpeboBaTb AOMONHUTENbHbLIE OOKYMEHTHI
[axe B Cryyae paspelleHust 3aKOHOM, eClv JONroe BpeMsi OHa 3TOro He Aenana.

COGCTBEHHO TOBOPS, €CNU YMHOBHWK AOMKEH MPUHSATb pELUeHWe C y4eToMm
cnyxeBHOro ycMoTpeHusi, oH 06a3aH rny6oko U 060CHOBAHHO B3BECUTH KaK BCe
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KOHKpEeTHble 06CTOATENBbCTBA, LeNn 1 3a4ayun HOpMbl 3aKOoHa, Tak 1 nNpasa u UHTe-
pechl BCeX y4acTBYHOLMX CTOPOH. Mpuyem HeobxoaMmMo UMETb B BUAY HO TOMbKO
Lienu 3akoHa B MHTepecax rocygapcTtsa (Hanpumep, 3awmuta obLiecTBeHHOro no-
psAKa), HO U Lenu, KoTopble 3aluLLaloT npaea rpaxaaH Unu ipuandeckux nuu
(Hanpumep, NpaBo rpaxaaH Ha cBobogHoe BonensbsABneHue). M Tonbko ecnu Bec
1 3HaYeHMe Kaxaoro n3 aTux akTopos ONTUManNbHLIM 0B6Pa3oM U3yYeHbl U yyTe-
Hbl, MOXHO NPUATK K BbIBOAY, YTO pelleHne ObiNno NPUHATO C NpaBWUMbHbIM Mpu-
MEHeHVeM CnyXebHOro YyCMOTPEHNS.

WHorga BCTpeyvatoTca cuTyauuu, korga cnyxebHoe yCMOTpeHue «yMeHblua-
eTcA A0 Hynsi», TO eCTb YMHOBHWK MMEET NpaBoO MPUHATL NULWb OOHO pelleHune
- Hanpumep, AeNCTBOBaTb, €CMW OMacHOCTb YLUEMMIEHUA UNKU HapylleHWs npas
rpaxgaH ocobeHHO Benuka. Torga YMHOBHWMK He MMeeT npaBa Ge3feiicTBoBaTb,
CCbINascb Ha cnyxebHoe ycMoTpeHwue.

WTtak, B HemeLKON agMWHUCTPaATUBHON TeOpWUU U MpaKTUKe He cyliecTByeT
cBo6OAHOro MnNn 6e3rpaHNYHOro NPUMEHEHNsT cnyxebHoro ycMoTpexusi. B niobon
cUTyaumu, korga 3akoH No3BONsieT YMHOBHUKY AEWCTBOBAaTb MO CBOEMY YCMOTpe-
HUIO, OH CBSA3aH YETKO onpeaeneHHbIMY 06A3aHHOCTAMK NO NPUMEHEHWNIO AaHHOTO
ycMoTpeHus. CTporve npasuna AenCcTBYIOT TakKe Npyu UCTONKOBaHWM YUHOBHUKA
MU HEACHBIX UMW HeonpeaeneHHbIX HOPM 3aKoHa.

KasaxcTaHckve agMUHUCTpaTMBHbIE NpoLiedypbl N0 peanv3auunm npas rpax-
AaH JOMKHbI NpedycMaTpuBaTh BO3MOXHOCTb O3HAKOMMNEHUS rpaXaaHuHa ¢ Ma-
Tepvanamu gena, CBA3aHHbIMW C PaCCMOTPEHMEM ero obpalleHns, a Takke nny-
HOro y4yacTus rpaxgaHuHa B pasbupartenbctee no ero obpalyeHuto. 3assutenb
BNpaBe 03HAKOMUTbLCS C NOOLIMU JOKYyMEHTaMU, KOTOPbIE UMEIOT OTHOLLEHME K
paccmaTtpuBaemomy Aeny u MoryT 6biTb MOSOXeHbl B OCHOBY BbIHOCUMOMO FOCY-
[apCTBEHHOW aAMVHUCTpaL e OKOHYaTeNnbHoro pewweHus. Kpome Toro, 3assu-
Tenb cornacHo ct. 16 3Al PK BnpaBe npeacTaBuTb AONOMHUTENBHBIE MaTepuarnsbl
B noaTBepXaeHne ob60CHOBaHHOCTU cBoero obpauyeHusi. OpraH BnacTtu npuHu-
MaeT AaHHble JoKa3aTenbCTBa NN OTKMOHSAET UX NO NPUYNHE HEOTHOCUMOCTH K
[eny, HecyLeCTBEHHOCTH 1 T.4.

Ha cTaguu paccMoTpeHusi agMUHUCTPATUBHOIO Aena O0COGEHHO BaxHO pe-
rmaMeHTUpOBaHWE WHCTUTYTa GpemeHu [okasbiBanusi. Mo obuwemy npasuny
Gpemsi [oKa3biBaHUS BO3NAraeTcs Ha CTOPOHY, KOTopast MHULMUPYET oduLmanb-
HYI0 Mpoleaypy v 3avHTepecoBaHa B NMPUHSTUM OnpefeneHHoro pelienus. Oa-
Hako B pamkax agMWHWUCTPaTUBHbIX MPOLEAyp, HECMOTPSl HA TO YTO UHWLUMPO-
BaHWe BO3GYXOeHUs agMUHUCTPATMBHOIO Aena, Kak NpaBurio, OCYLLECTBNSETCS
YacTHbIMK nuuamu, 6pemMst oKa3biBaHUSA BO3NaraeTcsi Ha opraHbl UCMOSHUTENb
HOV BRacTW, B OTNNYME OT rpaxkaaHcKoro npouecca. AOMUHUCTPaLWS He [OMK-
Ha orpaHuuMBaTbCs MaTepuanamu, NpeacTaBneHHbIMU 3asiBuTeneM a obsisaHa
BbISICHUTb BCEe ODCTOSTENLCTBA [ena, caMoCTOsTeNbHO cobpaTb Heobxoaumble
[OKYMEHTbl 1 [okasaTenbcTBa. [ns aToro rocyaapCTBeHHble opradbl obnaga-
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10T cneynanbHbIMU NOMIHOMOYMAMMU NO OdULMANBHOMY 3anpocy AOKYMEHTOB

B WHbIX OpraHax BracTW, NPUHYAUTENbHOMY BbI3OBY CBMAETENEN, HasHayYeHuto

3aKcnepTm3.

OpHako rpaxpaHe Takxke [OMXHbI COAENCTBOBATbL PacCMOTPEHWIo Aena, Tak
KaK B OTAenbHbIX cnyvasx 6e3 aToro BblHeceHne 060CHOBAHHOIO peLleHns HeBO3-
MOXHO WK Xe noTpebyeT HeonpaBAaHHbIX BPEMEHHbIX Y MaTepuanbHbIX pecyp-
coB. VIHbIMM cnoBamu, B pamkax CTagun agMUHUCTPaTUBHbBIX NPOLEeAyp - paccmo-
TPeHNUs agMUHUCTPaTMBHOMO Aena - AOIKEH AeNCTBOBaTb MPUHLMN: «aKTUBHas
aAMUHUCTPAUMA - aKTUBHLIN FPaxAaHUH (opraHusaums)».

Cnepywouwas ctagua agMUHUCTPATUBHBIX Npoueayp - NPUHATUE pELUeHUs no
aeny (NO3NTUBHOE - yAOBNETBOPEHNEe 3asBNEeHHOro TpeboBaHnUa unuM HeraTuBHoe
- 0TKa3 B HeM). Ha ocHoBe pacCMOTpeHUa aAMUHUCTPATUBHOrO Aena opraHoMm uc-
NOMHUTENbHON BRNacTu NNBO MHLIM YNOMHOMOYEHHLIM OPraHoOM rocyAapCTBEHHON
aAMUHUCTPaLUM NPUHUMAETCSA peLLEHNE B BUAE NPaABOBOro akTa MHAMBUAYalbHO-
ro NpUMeHeHus (pelleHne, pacnopsxeHve u T.4.) NMMbo 3anucu B COOTBETCTBYHO-
LLieM rocyaapCTBEHHOM peecTpe (kagacTpe) W Bblaayum 4OKyMeHTa. Tak, cornacHo
cT. 20 3akoHa PK ot 26 ntona 2007 r. «O rocyaapcTBEHHOW permctpayum npas Ha
HEZBUXXMMOE MMYLLECTBO W CAENOK C HUMY», PELUeHWe PerucTpupytoLiero opraHa
BblpaXaeTcs B cCrneayLmx 4eNCTBUSX:

* BHECEHMWEe 3anuceil B permcTpauuoHHbI NUCT O NPOU3BEAEHHON perucTpauuu
nnbo oTkase UnM NPUOCTAaHOBMEHUN FOCYAAPCTBEHHOW perncTpauum B criyya-
AX, NPefyCMOTPeHHbIX 3aKOHOM;

* COBEpLUEHWE Haanucu Ha npaBoyCTaHaBNMBaLWEM AOKYMEHTE O npou3Be-
AEHHOWN rocyfapCTBEHHOW peructpauuu;

* BblJava npaBoyCTaHaBNMBAaKLWEro AOKYMeHTa C OTMETKON O Npou3BefeHHOM
pernctpayun nmbo AokymMeHTa o6 OTkase WnM NpUOCTaHOBMEHUW rocyadap-
CTBEHHOW perucTpauun, a Takke Bblhaya CBUMOETENLCTBA O roCyAapCTBEHHOMN
perucTpauuu.

PelueHne nuueH3npyioLwero opraHa opopmnseTcs Bbiaayven nuueHsmm n (unm)
NPUNOXEHNUS K NULEH3UN NGO MOTUBMPOBAHHBLIM OTBETOM B NMUCbMEHHOM BUAE O
npuYMHax oTkasa B Bblgaye NUUEH3UN U (UNKN) NPUNOXKEHUS K NMUeH3un. B nuuen-
3un o6sa3aTenbHO yKasblBaeTcs:

*  MOSIHOE HaMMEHOBaHWE, MECTOHAxXOXAEHWE, PEKBU3UTbLI PUANYECKOrO nuua

UMK NOMHOCTbIO (haMUNUs, UMs, OTYECTBO (PU3NYECKOTO NULa;

* HavWMeHOBaHWe NULEH3NPYEMOro Buaa AesTENbHOCTH;
* MOMHOE HauMeHOBaHWe OpraHa, BblAaBLUEro INLEH3NIO;
* amunua n MHUumansl pykoBoautens (YnornHOMOYEHHOro nuua) opraHa, Bbl-

[aBLIero nuLeH3unio;
* [aTa BblJauu NULEH3UK;
*  HOMEp NULEH3UN U Ap.
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B cootBetcTBUM co cT. 10 3akoHa PK ot 12 aHBapsa 2007 r. «O nopsgke pac-
CMOTpeHus obpalleHnint PU3N4ECKUX U IOPUANYECKUX NUL» OTBETbl Ha obpale-
HWS OOMKHbI GblTb NO COAEPXXaHU OBOCHOBAHHLIMU Y MOTUBMPOBAHHBLIMMK, Ha
rocyAapCTBEHHOM fA3blKe WNU A3blke 06palleHns CO CCbIIKOW Ha 3akoHogaTesb-
ctBo Pecnybnukn KasaxctaH, copepxaTb KOHKpeTHble hakTbl, OrnpoBepratoLime
UNM noAaTBepxAalmLme AOBOAbI 3asBUTENS, C Pa3bsCHEHWEM KX MpaBa Ha 06-
)arnoBaHue NpuHATOro pelueHus. MNpu 3Tom 06bEM MOTUBMPOBOYHOM YacTu Jon-
XEH HaxoauTbCs B NPAMOW 3aBUCMMOCTW OT CIIOXHOCTW BOMPOCOB, pellaemMbiX B
KOHKpeTHoM Aene. Yem Gonblue 06beM BONPOCOB U OLYyTUMEE AaHHbIe peLIeHUs
BCTYMawT B NPOTUBOPEYME C MHAMBUAYaNbHBIMW NpaBaMu 1 cBOGoAaMM YaCTHbIX
nuuy, Tem 6onee BbicokMe TPeBGOBaHNSA AOMKHbLI NPEABABNATLCA K KAYECTBY MOTU-
BMPOBOYHOW YacTu, Tem Bonee aetanbHbIM U KOHKPETHLIM JOMKHO BbITb 060CHO-
BaHWe MPUHATOrO peLleHNs OTHOCUTENbHO hakTUyecknx obcToaTenscTe Aena u
MX NpaBoOBbIX NocrneacTBuii®. cknoyeHwe M3 AaHHOro npasuna BO3MOXHO TOMb-
KO B crny4yae Heob6xoAMMOCTM COBNoAEeHUS roCyaapCTBEHHOW UMW MHOW OXpaHsie-
MOV 3aKOHOM TaWHbI.

Obpalyasch Kk 3apybexHOMy OnbITy, MOXHO OTMETUTb, YTO, K NpUMeEpY, B He-
MeLKOM afMWHUCTPATUBHOM 3aKOHOAATeNbCTBE Ha CTaAuM NPUHATUS peLueHUs
0ocobyto ponb UrpaeT NonyvyeHne u JocTaBka agpecaTty agMUHUCTPATUBHOIO akTa.
Mocne BbIHECEHWSA peLleHns aAMUHUCTPaTUBHLIM OpraHoM agpecaT agMuHU-
CTPaTUBHOrO akTa AOSIXeH ObiTb NOCTaBfleH B M3BECTHOCTb O AAHHOM pELLUEeHUN.
YacTo rpaxgaHvH unu npeactaBuTeNb IOPUANYECKOrO Nua cam NUYHO nonyya-
€T «Ha PYKW» NUCbMEHHBIV aAMUHUCTPATMBHBIA akT. OfHaKo HEpPEeaKo pelueHue
AOMKHOCTHOrO NULa nepeckinaeTcs no noyte, B TOM YACME NO 3NEKTPOHHON, C
KYpbepOM 1 MHbIM cnocobom, 4To He Bceraa obecneunBaeT ObICTPOE U HafexHoe
nony4yeHve pelleHus. B HemeLko agMUHUCTPATUBHON TEOPUM U MPaKTUKE BO-
npocaMm MofyyYeHus U AOCTaBKM agMUHUCTPaTMBHOIO akta agpecaTy yaensercs
o4yeHb 6ornblloe BHUMaHWE, HECMOTPA Ha KaxyLlytcs dopManbHOCTb AaHHOMo
Bonpoca. lNpuynHa Takoro BHUMaHWSA B TOM, YTO MOMyYeHWe M JocTaBka BMAUAIOT
KaKk Ha BCTyMneHue B CUny camoro agMWUHUCTPaTUBHOIO akTa, TO ecTb 3aTparv-
BaloT a(phEKTUBHOCTb AEATENBHOCTU aAMUHUCTPATUBHOIO OpraHa, Tak U Ha BO3-
MOXHOCTb agpecara obxanosaTb 3TOT akT. [103TOMYy MMEET CMbICT pacCMOTPeTb
OaHHbIA Bonpoc 6onee nogpobHo.

B cootBetctBUM co cT. 43 3AMNI agMUMHMCTPATUBHBLIA akT BCTynaeT B CUNy
TONbKO MOCNE TOro, Kak OH CTaHeT M3BECTHbIM agpecaTy unv nuuam, Ybu UHTe-
pechbl 3aTPOHYTbI 3TUM aKTOM. [10 3TOr0 MOMEHTa, KOTOPbIN ANSA KPaTKOCTU MOXHO
Ha3BaTb «0ObABNEHWEM» afMUHUCTPATUBHOIO akTa, MocnedHUi Kak TakoBOW He
CYLLECTBYeT, OH SBNAETCS BHYTPEHHWUM JOKYMeHTOM, 6e3 kakoro-nubo aenctaus

50 EcopemoB M.O. AgMUHUCTpaTVBHbIE MpoLeaypbl kak hopMa peanusauuu KOMNETEHLUU OpraHoB
ny6rMYHON BNacTi BO B3aMMOOTHOLLEHWSIX C YaCTHLIMU NULLAMU: AUC... KaHA. opuA. Hayk. - M., 2005.
C. 106.
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B OTHOLIEHWM agpecaTa WUNW 3avHTepecoBaHHbIX NuuUS!. AKT BCTynaeT B cuny no
OTHOLLEHUIO K KaXXAOMY KOHKPETHOMY afpecaTy, TO eCTb BO3MOXHbI Cryyau, korga
OAMH W TOT Xe aKT AeiCTBYeT B OTHOLIEHMN OAHOro agpecarta W He AeNCTByeT B
OTHOLLUEHWUW APYroro, KOTOPOMY OH elle He Obin o6basneH. Takum obpasom, 3ako-
HopaTtenb NOAYEepKUBaET, YTO OCHOBHOM akUeHT B aAMUHUCTPaTUBHON npolueaype
[enaeTcs Ha OTHOLUEHUAX MeXay rpaXaaHUMHOM W rocyAapCTBEHHbIMWU OpraHamu,
a He Ha OTHOLLEHMAX BHYTPWU Camoro agMWHUCTPATUBHOIO OpraHa.

OpHako yacTto 6biBaeT Tak, YTO agMUHUCTPATMBHBLIA aKT HE MOXEeT Mo 00b-
EeKTUBHbIM NpuUYMHaM JOWTU [0 agpecarta, KOTOPbliA, Hanpumep, Ha NPOTSXEHUN
MHOrux mecsiueB paboTaeT 3a rpaHuueir. Kpome Toro, Hepepku crnyyawu, Korga
appecat, npegnonaras, Yto emy AofkeH OblTb 0ObSBNEH agMUHUCTPATUBHbIN
aKT, cam nblTaeTcs NpPefoTBpaTUTL 3TO OObSIBNEHWe, Hanpumep, cneuvanbHo He
Nnoaxoast K MOYTOBOMY SLLMKY, HE OTBeYas Ha 3BOHKM B ABepb. Ecnu 6bl 3akoHoAa-
Tenb Tpebosan, 4Tobbl agpecaT KaxAblid pa3 NMMYHO 3HAKOMWICA C copepXKaHuem
akTa, TO 9TO HeraTMBHO MOBMMANO Obl Ha 3PHEKTUBHOCTL AEATENBHOCTU TOCY-
[apCTBEHHbIX opraHoB. [103TOMy pellallmM B NMOHATUN «0ObABNEHUA» aamMu-
HUCTPATUBHOIO akTa SBNSeTCS BO3MOXHOCTb Tak HasbiBaemoro «goctyna». llog
[OCTYNOM MOHMMAaeTCs BO3MOXHOCTb ANS agpecaTta B 06bl4YHbIX 06CTOATENLCTBAX
1N HOPManbHOM TeYeHWUU COBbITUIA Y3HaTb O CoAepXaHUU aAMUHUCTPATUBHOIO aK-
Tas%2, Ecnu agpecaTty 6bina npegocTaBneHa BO3MOXHOCTb AOCTYNa K aAMUHUCTPa-
TUBHOMY akTy, NOCNeAHWii cyMTaeTcs OOBABMEHHbIM BHE 3aBUCUMOCTU OT TOrO,
03HaKOMWNCS N agpecar C ero cogepxaHmem B AeACTBUTENBHOCTY.

B 3aBucmMmocTu oT OopMbl, B KOTOPOW NMPUHMMAETCH aAMUHUCTPATUBHbIV aKT,
CyLecTByeT HECKONbKO BUAOB OOBbABMNEHUSA, TO €CTb NpefocTaBlieHns goctyna
K agmuHucTtpaTuBHomy akty. 3AlMI He npepycmaTpuBaeT CTPOro onpeaeneHHown
opMbI ANS aAMUHUCTPATUBHOIO akTa. [1o3TOMy OH MOXET OblTb NPUHAT HE TOMNb-
KO B MUCbMEHHOM BuAe, HO U coobLeH, Hanpumep, no TenedoHy, dakcy unu
Tenerpady, a Takke No aNeKTPOHHOW noyte. VcknioveHns MoryT cogepxaTbecs B
crneumnanbHbIX 3aKOHaX, PErynupyloLlmx onpeaeneHHble Buabl npoueayp u ycrta-
HaBnuBawLmx popmy NpUHATUA aAMUHUCTPATUBHOIO akra.

B cooTtBeTcTBUM C a63. 2 § 41 3ATl agMUMHUCTPATUBHbLIA aKkT, NMPUHATBIA B
NUCbMEHHOM BMAE W MOCMaHHbIA NO NOYTe, CYMTaeTCs OOBLSABMNEHHBIM Yepes Tpu
OHS nocne Bbicbinku. MpaBuno Tpex AHeW OeNCTByeT U B OTHOLIEHWW aAMUHW-
CTPaTUBHOIO akTa, MOCNaHHOro MO 3NEKTPOHHON no4yte. [lJaHHoe npaBuno, ogHa-
KO, He AeWCTBYEeT, ecnv aAMUHUCTPATMBHbIA akT Npulen nosxe 4em yepes Tpu
OHS, npuyem 6pems gokasaTenbcTBa obpaTHOro Hecet caM agMWHUCTPATUBHbIV
opraH. Takum obpasom, ecnu Aaxe agpecaTt, He OTKpblBas Mpullieawero B ero
agpec NUcbma, YHUYTOXWUM ero, OH He MOXEeT CCbiNaTbCA Ha TO, YTO akT He Obin

51 Konn ®., Pamsayep Y. Ykas. coy. C. 758.
52 Tam xe. C. 761.
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o6bsiBNEH eMy: camoe no3aHee Yepes TPU [AHS MOCIe OTChIMKKM akT cuuTaeTcs
06bSABEHHBIM W BCTYNaeT B CUITYy MO OTHOLLEHUIO K AaHHOMY ajpecary.

Ocobas cuTyauus BO3HMKAET Npu NPOBeAeHWUM TaK Ha3blBaeMbIX «MacCoBbIX
aAMUHUCTPATUBHBLIX NpoLeayp», NMpU KOTOPbIX 3aTparvBaloTCs MHTepechl Gonb-
LIOro YMcna rpaxaaH U opuanmyeckux nuy. Takve npoueaypbl BO3MOXHBI TaMm,
rae HeobXoAMMO MPUHATUE BOMbLUOrO YMcna OJHOTUMHBLIX aAMUHWUCTPATUBHBIX
aKTOB UnM y4acTve 6onbLIOro KonMyecTBa afpecaToB U 3aMHTEPECOBaHHbIX NUL
(Hanpumep, B GOMbLUKMX CTPOUTENbBHBIX MPOEKTax, 3aTparMBatoLLMX UHTEPEeChl Ha-
cernieHHoro nyHkrta). 3akoH npegycmaTpuBaeT ANA TakuX Cly4aeB BO3MOXHOCTb
«nybnuyHoro obbaBneHus». B cootBeTcTBUM € a63. 4 § 41 3AMI nybnuyHoe 06b-
AIBNEHNe NMCbMEHHOTO UMM 3NEKTPOHHOrO aAMWHNCTPATUBHOIO akTa NPoOUCXoauT
TakuMm obpasom, YTO pacnopsiaMTenbHasi YacTb akTa obbsBnsieTcs 06LecTBeH-
HOCTW MO MeCcTHOMY obbivato. Mof «MecTHbIM 0Bbl4aeM» MOHMMAETCs Yalle Bce-
ro BblBELUMBAHME akTa Ha Aocke NyGnuyHbIX 06bSBMNEHMI i B rOPOACKOM coBeTe,
ony6nukoBaHne B ouLManbHOM OpraHe MECTHONW BacTu MM MECTHOW npecce.
B akTe, BbiBelleHHOM Ans ny6nmyHoro o6bsBReHUs, HeobxoauMo ykasaTb, rae
MOXHO O3HAKOMUTBCA C MOJIHBIM aAMUHWUCTPATUBHLIM aKTOM, NPEXae BCero ¢ ero
MOTUBMPOBOYHON YacTblo. Yepes ABe Heaenu nocre BbiBELUMBAHWS MU ony6nu-
KOBaHWUS aAMUHNCTPAaTUBHOrO aKTa OH cuMTaeTcs o6bABNEHHLIM BCEM aapecaTam
1 BCTynaeT B AelcCTBUESS.

HeobxoaMmo mmeTb B BuUAy, 4TO NybnuyHoe obbsiBrieHWe SIBNSETCA UCKIO-
YeHuem K3 obLLero npaeuna NUYHOrO OGbSABMEHUS akTa agpecaty. [oatomy ny-
61mMyHoe 06bABNEHNe aAMUHUCTPATUBHOTO akTa MOXET MPOVUCXOAUTb TOMbKO Ha
OCHOBaHUM 3akoHa. COOTBETCTBYIOLME HOPMbI CoAepKaTcsi, Hanpumep, B cT. 10
3aKkoHa 0 3aluTe oKpyXatolen cpedbl OT 3arpsasHeHus unu B ct. 50 Ctpoutens-
HOro Kofekca.

Ewe oavH ocobbiii BUA 0ObsABEHUS agMUHUCTPATUBHOMO akta - chopmanm-
3upoBaHHas npoueaypa goctasku/Bpydernus. OHa npepctaenseT coboli 6onee
CTPOryt 1 yperynupoBaHHyo dopmy obbsieneHus. MNpasBuna o Hell copepxatcs
B creyuanbHoM 3akoHe 0 4OCTaBKe U NMPUMEHSIIOTCS TONbKO, ECAN 3aKOH onpeae-
NeHHOo 3Toro TpebyeT: Hanpumep, B Mpoueaype ocnapuBaHus agMUHUCTPaTUB-
HOro aKTa pelleHWe BbILECTOSLEro adMUHUCTPATUBHOIO OpraHa O BO3PaXeHWM
[OIMKHO ObITb JOCTaBNEHO afpecary.

Ha npakTuke Havbonee YacTbiMM BuAamu 4OCTaBKM SIBNSKOTCSA: NOYTOBas [0-
cTaBKka CO CnpaBkoW o Bpy4yeHun (cT. 3 3akoHa 0 JOCTaBKe), JOCTaBKa 3aka3HbiM
NUCbMOM C Pacrnuckoi o nonyyeHumn (cT. 4 3akoHa o focTaBke) U NybnuyHas go-
ctaBka (ct. 10 3akoHa o gocTaBke).

Ecnn B nepBom criyyae noytanboOH He CMOr BPYYUTb MMCbMO JIMYHO, TO OH
MMeeT NpaBo nepeaaTb NMUCbMO B3POCIIOMY YMEHY CEMbU UMW MHOMY nuLy, Npo-

53 AB3. 4 §41 3AMT.
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XuBaioliemy B JOMe agpecaTta U [JoCTurilemy coseplueHHonetusi. Ecnn n ato
HEBO3MOXHO, TO MOYTaNbOH UMEET NPaBo MONOXWUTb NMMCbMO B MOYTOBLIN ALLMK, a
€CNn 1 3TO HEBO3MOXHO - AENOHNPOBAThL MUCbMO B Cye NepBOM UHCTaHLMKS.

Mpun BpyyYeHun 3akas3HbIM NUCbMOM afpecaTt obsA3aH pacnucatbCs B MOMy-
YeHun. lMybnuyHas goctaBka BO3MOXHA TOMbKO B TOM clyyae, ecnu focTaBka
MNHBIM CNOCO6OM, 04EBUAHO, He NpuBeaeT K ycnexy (Hanpumep, ecnyv HEBO3MOXHO
y3HaTb agpec). B aTom cnyyae agMMHUCTPaTUBHBIW akT BbIBELLMBAETCA Ha cneuu-
anbHoOW Aocke 06bABNEHUIN B aAMUHUCTPATUBHOM OpraHe.

Bce BbiLeynomsiHyTbie (hOpManbHOCTU BaxHbI He camu no cebe, a TOMbKO Mo-
TOMY, YTO B pe3synbTaTe UX UCMOMHEeHUst aAMUHUCTPATUBHbIA OpraH nosyyaeT BO3-
MOXHOCTb 3((EKTUBHO OCYLLECTBNSATL CBOM 0653aHHOCTU, TO €CTb NPUBOAUTL B
MCMOMHEHNe BCTYMMBLLME B CUMY aAMUHUCTPATUBHbIE akThbl unu TpebosaTb uX uc-
nonHeHusi ot agpecata. [pn 3TOM MOMEHTOM OObSBNEHUst cunTaeTcsi, Kak 6blno
nokasaHo Bbllle, PUKTUBHOE, @ He AelCTBUTENbHOE MonyvyeHne akTa. Tonbko B
TOM cryyae, ecnu obbsBNeHne Uny JocTaBka NPOM3OLLIY C HapyLUEeHEeM 3aKoHa,
afpecaT UMeeT NpaBo CCbINaTbCs Ha AENCTBUTENbHbIA MOMEHT MOJyYeHUs akTa.

Kpome TOro, kak yxe Oblfio YNOMSIHyTO Bbile, 06bsBNeHWe agMUHUCTPaTUB-
HOro akTta urpaeT ellje OAHY BaXHYI0 pofib: C MOMeHTa o6bsiBMeHus agpecarty
aAMWHUCTPATMBHOIO akTa HauMHaeT OTCYUTLIBATbCS CPOK OBxanoBaHusi Kak ca-
MOro afMUHUCTPATUBHOIO akTa, Tak U BO3paXeHWs Ha Hero. B cooTBeTcTBUMM CO
cT. 70 AMYT, Bo3paxeH/We NPOTUB aAMUHUCTPATUBHOrO akTa MoXeT 6biTb noaaHo
B TeYeHNe Mecslla C MOMeHTa o6bsABNeHus akta agpecaTy. A ¢ MOMeHTa JoCTaB-
KM afgpecaTy pelleHus O BO3PaXeHUW, MPUHATOrO BbILLECTOAWMUM afMUHUCTPaA-
TUBHbLIM OPraHOM, HaYMHAeTCA MEeCSYHbI CPOK nodayun cyaebHoro ncka.

CyuiecTByeT, OfHaKko, ellje OAHO BaXHoe, MO CyTU MpaBO3alyUTHOE, Npo-
LeAypHoe MpaBumo, HanpasneHHoe Ha obecnevyeHue mpaB rpaxgaH B agMUHU-
cTpaTuMBHOW npoueaype: B cooTBeTcTBUM co cT. 58 AMYI TeyeHne cpoka obxa-
NOBaHWA Ha4yMHaeTCs NULb TOrAa, KOrAa agMWHUCTPATWBHBIA OpraH MUCbMEHHO
UMW B 3MEKTPOHHOM BUe yKasan Ha BO3MOXHOCTb 06XanoBaHWS AAHHOrO akTa.
Mpn aTOoM 3akoH TpebyeT, 4TOObI ObINMM KOHKPETHO yKasaHbl hopma obxanosa-
HusA (ocnapvBaHue unu cyaebHbI UCK), KOMMETEHTHbI aAMUHUCTPATUBHbLIA Op-
raH UnM cyf, X MecTOHaxXoXAeHWe 1 CPpoKKu obxanoBaHus. Ha npakTuke B KOHLe
KaXgoro agMMHUCTPaTMBHOIO akTa, MPUHATOr0 B MUCbMEHHOM BUAE, COOEPXKUTCH
NMCbMEHHOE yKasaHue Ha BO3MOXHOCTb obxanoBaHusi. Ecnu xe Takoro ykazaHusi
HEeT, TO CPOK 06XanoBaHWsa yBENMUMBaAETCSA [0 OAHOrO roga.

KasaxctaHckoe 3akoHoAaTenbCTBO 006 afMWHWUCTPATUBHBIX Npoleaypax yae-
nseT BHUMaHWe v npoleaype ucrnpasneHns BbIHECEHHOro pelleHus. Tak, cornac-
Ho 3akoHy PK ot 26 utona 2007 r. «O rocyaapCTBEHHOW perucrpauuv npae Ha
HeABUXMMOE UMYLLECTBO W CAENOK C HUM», OLIMBKK, AONYLLEHHbIE NpU perucTpa-

54Konn ®., Pamsayep Y. Ykas. cou. C. 782.
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Lmun, MoryT GblTb UCMpaBNeHbl N0 MHULMATMBE PErMCTPUPYIOLLErO OpraHa unu no
3aABNEHNI0 3aUHTEpPecoBaHHOro nuua. Mpu 3Tom B criyyae ucnpaBneHus pelue-
HWUS PErUCTPUPYIOLLMM OPraHoM Mo COGCTBEHHOW MHMUMATUBE OH 06s3aH NuChb-
MEHHO YBEAOMWTb BCE 3aMHTEPECOBAHHbIE CTOPOHbI, @ MCMpaBfeHUe OLINGOK,
BMUSIIOLLMX HA MPUHALANEXHOCTb, XapakTep WNW coAepXaHue 3aperucTpupoBaH-
Horo npaBa (o6pemeHeHUs npaBa U WHbIX OGBEKTOB rocyAapCTBEHHOW perucTpa-
LiMK), BO3MOXHO TOJSIbKO MPU HanMyMm NMUCbMEHHOrO COrfacusi BCEX 3auHTEPeCo-
BaHHbIX MWL, YAOCTOBEPEHHbBIX HOTapUanbHO UMM MOAAHHBIX B PEFUCTPUPYHOLLMIA
opraH NUYHo.

B Tex cnyyasx, korga 3saMHTepecoBaHHbIe NvLa oTkasanu B fJaye cornacusi Ha
BHECEHWe VCMpaBrneHuidi Unu He fanu oTBET B TeYEHWEe OAHOro Mecsila C MOMEH-
Ta NonyyYeHusi yBeOMIEHWS, PErMCTPUPYIOLLMIA OpraH AOMKEH 06paTUTLCS B CyA
ANS BbIHECEHUSI PELUEHNS O BHECEHUM UCTPaBlIeHUIA.

YeTBepTol cTagven agMUHUCTPATMBHBLIX Mpoledyp BbICTYNaeT UCMOMHEHWe
NPUHATOrO MO agMWHUCTPATUBHOMY Aeny pelleHusi. Ha aaHHoW ctagum opraHbl
MCMOSTHATESNbHOM BRACTV UMW YacTHbIe UL coBepLlaloT AEUCTBUS No peanvsa-
LM NpaBOBOro akTa UHAMBMAYaNbHOTO NPUMEHEHMWS!, MHOro NPaBOBOrO AOKYMEH-
Ta, BbIHECEHHOrO MO pesynbTaTaM PacCMOTPEHWs Aena, KOoTopble HanpaBfieHbl
Ha OCyLlecTBNEHNe NpefoCTaBlIEHHbIX rpaXgaHam npaB WM UCMOSIHEHUE BO3-
TNOXEHHbIX Ha HWUX 06A3aHHOCTEN.

Mo MHOrMM aAMWHWUCTPATWUBHLIM AeNnam CTaausi MPUHYAUTENbHOrO UCMONHe-
HUSI pelleHusi oTcyTCTBYeT. Tak, B pamkax npoueayp Mo rocyAapCTBEHHOW peru-
cTpauumn PUANYECKUX NUL aAMUHUCTPATUBHO-NPOLEAYPHbIE MPaBOOTHOLLEHHUS
MeXAay 4acTHbIM JMLOM W FOCYAApCTBEHHON aAMUHUCTPaUMEn OKaH4MBalOTCS
BbIHECEHWEM peLleHUs. B MHbIX e aAMUHUCTPATUBHBIX Mpoledypax cTagusi uc-
NONTHEHUs1 pelleHust No Aeny sBNsieTcs 06s13aTenbHOM, MOCKOMNbKY peanuaauus
npaB YacCTHbIX NWL 6e3 aKkTUBHbIX BNACTHO-PacnopsiAMTENbHbIX AEACTBUN TOCy-
AapCTBEHHbIX OPraHoB HEBO3MOXHa (BbinNnaTa rocyfapCTBEHHON afpecHOl CoLm-
anbHOWM NoMoLLUM 1 T.N.).

3aBepluatolasn hakynbTaTMBHas CTaaus agMUMHUCTPATUMBHBIX Npoueayp-nepe-
CMOTp peLLeHns Mo Aeny npegnonaraeT, YTo 3auHTepecoBaHHOe NUL0 UMeeT NpaBo
obxanoBaTb pelleHue Kak B BbILLIECTOSILLWIA OpraH UCMOMHUTENbHOW BNacTu, Tak v
B cyA. MNpaBOOTHOLLEHMS!, BO3HUKAlOLLME HA AaHHOW CTaaun, NPeacTaBnsoT coboi
CMOpHbIE MpoLEeccyanbHble OTHOLLIEHUs!, KOTopble GyayT OCBELLEHbl B NocneaHen
rnaBe HacTOsILLEro Kypca, NOCBSILLEHHOW aAMUHUCTPATUBHOW OCTULIMN.

B HacTosien rnaBe NPUBOAMTCS HEMELKUIA OMbIT aAMUHUCTPATMBHOMO ocna-
pVBaHMsI.

B MepmaHun rpaxgaHe MoryT noTpeGoBaTb NPOBEPKY NMPaBOMEPHOCTU afMu-
HUCTPaTMBHOIO akTa B Npoueaype ero ocnapveaHus. B otnuumne ot 3akoHa Pecny-
6nukn KasaxctaH «O nopsigke paccMoTpeHus obpalleHnii hnsndeckmx u opnam-
Yyeckux nu», npouedypa OCnapuBaHWsi aAMWHWUCTPATMBHOMO akTa rpaxgaHamu
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B "'epmaHnu paccmatpuBaeTcs B Ka4yecTBEe COCTaBHOMW YacTW UCXOAHOW aAMUHU-
CTpaTVBHOW MpoLeaypbl U He BblaenseTcs B kavecTBe ocoboro 3akoHa. Kpome
TOro, OCNOPEH MOXET BbITb TONLKO aAMUHUCTPATUBHBIN akT, a He ntboe NpoTuBo-
npaBHOe JeiCTBMNE CO CTOPOHbI agMuHUcTpauum. Mpoleaypa ocnapmBaHusi 4acTo
BbICTYNaeT MpeAnockIIkoi nocneayollero cyfebHoro pacCMOTPEHUsI peLLeHus.
[MoaToMy COOTBETCTBYIOLME 3aKOHOAaTeNbHbIE HOPMbI codepxaTcst He B 3AIT, a
B ATYT. B npoueaype ocnapvBaHus AeATeNbHOCTb afMUHUCTPATUBHOIO opraHa
npoBepsieTCsA Kak C TOYKM 3pEHUS NPaBOMEPHOCTU, TO €CTb COOTBETCTBUSI 3aKOHY,
TaK U CTOYKM 3pEHUS ee LienecoobpasHOCTU NpY NPUHATAN KOHKPETHOTO PELLEHMS.
Mo3xe, B cyneGHOM paccMOTpeHUK NpoBepseTcs NUllb NPaBOMEPHOCTb aAMUHU-
CTpaTMBHbIX AEWCTBUIA, NOSTOMY OCMapvBaHWe 4YacTo ABNSETCS ANs rpaxaaHuHa
UK IOPUONYECKOTO NULa nocrnefHelt BO3MOXHOCTBIO MOBMUSITE Ha KOHKPETHblE
[eTanu NpuHATUS peLLeHuns.

Mpoueaypa ocnapuBaHWsi BaxHa He TOMbKO C TOYKU 3PEHWA 3aluuUTbl npas
rpaxgaH. ¥ agMUHUCTPaTUBHOrO opraHa MnosiBNSeTCH BO3MOXHOCTb MPOBEPKU U
KOHTpons co6CTBeHHOW AesiTenbHOCTM 6e3 BMeluaTenbCcTBa (noka 4To) co CTo-
poHbl cyaeb6HbIx opraHoB. [Mpoueaypa ocnapvBaHus MOXeT GbiTb NMpoBeAeHa B
Tex crny4vasx, korga NpUHATBIR aAMUHUCTPATUBHBIA akT OrpaHvyvMBaeT Nonoxe-
HWe rpaxaaH Unu LpuaNYecKUx nuy (Hanpumep, Npu 3anpete CTPOUTENbCTBA
NN NpoBEeAEHNst AEMOHCTPaLUKN) UK Koraa B NPUHSATUKM GnaronpusaTHoro Ans
rpaxgaaH unu puanyecknx nuy aaMMHUCTPaATUBHONO akta GbiNno oTkasaHo (Ha-
npumep, 0Tka3 B paspelleHnn TOProBnu Ha ynuue BO BPeMsi ropoAcKoro npasg-
HVKa).

dopmanbHble NPeanoChbINKM 0CNapuMBaHUS He CIMLLKOM CHOXHbI: 3asiBneHue o6
ocnapuBaHuv (B JanbHenweM «BO3paxeHue») Heobxoaumo nogatb B NMUCbMEHHOM
BMAE B TOT aAMWUHUCTPATUBHbIN OpraH, KOTOPbI BbIHEC PELUEHUE, UMW B BbILLECTOS-
WUA afMUHUCTPATUBHBIA opraH. 3To HeobxoauMmo caenaTtb B TeyeHue mMecsua co
OHSA 06bsIBNEHUst agpecaTy aAMUHUCTPATUBHOTO akTass. MIMeHHO B CBSA3U CO cpokamu
nogayn Bo3paxeHusi npoueaypa o6bsABNeHNs agMUHUCTPATMBHOMO akTa agpecaty u
yKasaHusi Ha BO3MOXHOCTb 0BxanoBaHuns npuobpeTtaeT ocobeHHoe 3HayeHue. Ecnu
B aAMWHUCTPaATMBHOM aKkTe He cogepXanocb YeTKON MHAOPMaLMN O BO3MOXKHOCTSX
1 cpokax 06xxanoBaHusi, TO MECSIYHBIV CPOK OCNapuBaHUs yBENNYMBAETCA A0 OAHOTO
roga. Ecnu xe agMuHUCTpaTMBHBIA akT BoOOLe He Gbin 0ObsBNEH nuLy, YbK npa-
Ba W MHTEpPeChl OH 3aTparuean, TO Bo3paxeHue MoxeT BbiTb nogaHo 6e3 orpaHuye-
HWA CPOKOB. TUNWYHBLIA Cryyan, Korda agMWHUCTPATUBHBIN aKT «MPOXOAUT MUMO»
3aMHTEPECOBAHHOrO Nuua - 3TO Bblgaya paspelleHns Ha CTPoUTENbCTBO 6e3 WH-
dopMMpOBaHNA HeMocpeacTBEHHbIX coceneit Byayliero obbekta, ocobeHHO ecnu
npu Bo3BeAeHUM 0ObeKTa HEenocpeACTBEHHO YLUEMNATCS MX npaBa U UHTEpeCh
(wym, 3arpsisHeHue okpyxatowen cpedbl U T.4). 10 OTHOWEHMIO K TakuM coceasam

5 Cr. 70 ANYT.
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aAMVHWCTPaTMBHLIA akT BooOLLEe He sBnsAeTcs AencTeuTensHbIM. Mano Toro, faxe

€CNN 3auMHTepecoBaHHble nuua (B AaHHOM MpUMepe - COCeam) U3 ApYrux UCTOYHU-

KOB y3Hanu o cogepxaHun agMUHUCTPaTUBHOMO akTa, BO3paXeHne MOXHO noaasaTb

6eccpoyHo: ouumansHoe 06bABNEHNE agMUHUCTPATMBHOMO akTa afpecaty npea-

nonaraet TOYHOCTb W KBaNUULMPOBAHHOCTL MHAOPMaLIMK, KOTOPas He MOXET BbITb
obecneyeHa B cnyyae MHOPMALMKN M3 TPETBUX PyK». DTO HE O3HAYAET, YTO 3aKOH

[AonyckaeT cuTyaLuio, Koraa, B XyALlem cnyyae, Bo3paxeHue MOoXHo 6yaeT nogasatb

Yyepes AECATKM NeT nocne cTpouTtenbcTBa obbekTa, faxe ecnu cocean Gbinu xopo-

LLIO NPOMHOPMMPOBaHbI O AeTansx CTpouTenbcTBa. Hemelkas cyaebHas npakTuka

B MOAOOHBIX Cryvasx BUAMT HEMPaBOMEPHOE UCMOSNb30BaHWE COBCTBEHHBIX MpaB U

UCKIMIOYaeT BO3MOXHOCTb BECCpPOYHON NoJaym BO3paxeHus.

BaxHbIM nocnencteBMeM Mofayv BO3PAXEHWS SBMSETCS NPUOCTaHOBIIEHWE
UCNOMHEeHNss aAMUHUCTPATUBHOrO akta®. 3To Tak Ha3blBaeMoe «oTnaratenbHoe
OeNCTBME» BO3PaXKEHUS MOXET UMEeTb pelualolliee 3HavyeHne Ans nuuya, ocnapu-
BaloLLero aAMUHUCTPATUBHLIN akT. Tak, Hanpyumep, Npu nogave BO3paxXeHUs npo-
TUB aKTa, 3anpeLlaroLLero CTpouTenbLCTBO AOMa, oTnaratensHoe AeicTBUe No3Bo-
nseT NpoAomKaTe CTPONKY, HECMOTPSA Ha KOHMAMKT ¢ agMUHUCTpauueir. bonee
TOro, ecnn agMUHUCTPaLMS yXKe Hayana UCNONHATb aAMUHUCTPATUBHBIA akT, oHa
o653aHa ycTpaHUTb NOCNEACTBUS AAHHOTO UCMOSTHEHUS.

OpHako Ha oTnaraTefnibHOe [efCTBME BO3PaXEeHUs MOXHO paccyuTbiBaTb Aa-
neko He BcerAa. B 3akoHe coaepXWTCS BHYLUMTENbHBIA NepeyeHb Tex cryvyaes,
KOraa agMUHUCTpaUMS UMeeT NpaBo UCMOMHWUTL aAMUHUCTPATUBHBIA akT, HECMO-
TPS Ha BO3paxeHue. JTO BO3MOXHO:

1. Tpu nctpeboBaHUM onnathl HAIOroB, MOLLMMH U UHBIX FOCYAapCTBEHHbLIX COOPOB.

2. B cny4ae He Tepnsiwux NpoMeaneHnst pacrnopsixeHuin 1 4enCTBUIA CO CTOPOHbI
COTPYAHWUKOB MOMMLMN.

3. B uWHbIX cnyyasx, yperynupoBaHHbIX eaepanbHbIMU UMU 3eMenbHbIMK 3a-
KOHamu, npexae BCero npu BO3paXeHUsX NPOTUB aAMUHUCTPaTUBHbLIX aKToB,
KacatLMXCH UHBECTULIMIA UK CO3[4aHUSI HOBbLIX PaboYmx mecT.

4. Ecnu agMUHUCTpaTMBHbIA OpraH, BbIHECLUMIA pelueHne 06 agMUHUCTPaTUBHOM
akTe, oTAan pacrnopsikeHue O HeMefneHHOM WCMOMHEHUWU, NOCKOMbKY 3TOro
TpeboBanu nybnuyHble MHTEPECHl UMW 3HAYUTENbHbIE WHTEPEeChbl OAHOrO U3
y4acTHUKOB aenas’,

Hanbonee nHTepecHa nocneaHas BO3MOXHOCTb, NpeanonarawLas ncnonHe-
HWe aAMMHUCTPaATMBHOIO aKkTa, MOXHO CKa3aTb, «C HaXMMOM» aAMUHUCTPaLU.
B aTOM cnyyae aAMUHUCTPATUBHLIA OpraH 0b6sA3aH U3y4nTb BCe OBCTOATENLCTBA
Aena, y4ecTb Kak 3akoHoAaTenbHble Lienu, Tak U npasa BCEX Y4aCTHUKOB U Mpu-
HATb B3BELLEHHOE pelleHne. [NaBHOe 3HaYeHWe Npu NPUHATUN PeLleHns umeet

56 A63. 1 cT. 80 AMYT.
57 Cm. abs. 2 ct. 80 ANYT.
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BOMNPOC O MOCMNeACTBMAX NMpomeaneHus. Ecnu cyllectByeT HenocpeacTBeHHas
onacHoCcTb AnsA nioger (Hanpumep, Apaxnas, rpossijas paspywmnTbCs NOCTPOWA-
Ka), To B MHTepecax obLyecTBa He XaaTb OKOHYaHUSA NpoLeaypbl ocnapuBaHus, a
MCNONHWUTL aAMUHUCTPATUBHBIA aKT HeMeAneHHo.

C ppyrovi CTOpPOHbI, cama aAMUHUCTpaUusi MMeeT MpaBO B PACCMOTPEHHbIX
BbllLE CrnyYasx OTNOXWUTb UcnonHeHue. Hanpumep, npu uctpeboBaHuu Hanoros,
MOLUSIVH U MHbIX FOCYAApCTBEHHbIX COOPOB Takoe pelueHne MOXeT 6blTb BblHECe-
HO, €Cnu CyLLeCTBYIOT Cepbe3Hble COMHEHUs B MPaBOMEPHOCTU COOTBETCTBYIO-
LWMX agMUHUCTPATUBHBIX akTOB Unu ecnu uctpebosaHve npueeno Bbl K TSXENbIM
nocneacTBUSM, KOTOPblE HE ONpaBAbIBAKOTCS NYBNUYHBIMU UHTEPECAMU.

Ecnun Bo3paxeHne nogaHo B CPOKM M B NpasBuiibHON dopme, TO agMUHUCTpa-
TUBHbIV OpraH, BblHECWWIA pelleHne, obssaH elle pas paccMoTpeTb aeno. Ecnu
[aHHbIA OpraH oTKkasblBaeTCs pelnTb AeNo B MOMOXUTENbHOM ANS BO3paxato-
Lero nuuya cmbicne, To B Mpoueaypy BKMOYAeTCs BblECTOAWNA agMUHUCTpa-
TUBHbIV opraH. [leno paccmaTtpuBaeTcsl B NofHOM o6beme n 6e3 kakon-nubo ces-
3aHHOCTU C yXe BblHECEHHbIM pelueHneM. Npu 3ToM Bo3paxaiLliee NULo umeet
npaBo coobLWNTbL O HOBbIX hakTax U caenaTb HoBble 3asBneHus. OgHako agmMu-
HUCTpaTUBHbLIVA opraH 0653aH caM, No BO3MOXHOCTW, cobpaTb BCIO HEOOXoAUMYyIo
MHpopmauntos8. OH BbIHOCUT peLleHne O BO3paxeHuu, KoTopoe MoXeT OblTb Ansi
agpecarta kak NoNoXUTENbHbIM, Tak U oTpULiaTenbHbIM.

AOMVHUCTPATUBHbLIA aKT, coAepXalluii OKoH4YaTenbHoe pelleHne o Bo3pa-
XEHWUN, COCTaBnseTcs B NMUCbMEHHOM BuAe U COAEPXUT 060CHOBaHWE AaHHOro
peweHns. AOMUHUCTPATUBHbLIA akT AOoCTaBnseTca agpecaty nytem oduumanb-
HOW npoueaypbl A4ocTaBkn®. Tak e, Kak B MCXOAHOM aJMWHMUCTPATMBHOM akTe,
B PeLleHNN O BO3PaXeHUW AOMHKHa coaepxaTbCcs MHMOPMaLMsa O Cpokax U BO3-
MOXHOCTAIX o6xanoBaHus. B TedeHne Mecsila nocrne focTaBku y agpecata ecTb
BO3MOXHOCTb 06xanoBaTb AaHHbIA akT B aAMUHUCTPaTUBHOM cyfe.

Bo3moxHa cuTyauus, korga Ha MNpoTsXKEHUU ANUTENbHOro BPeMeHW nocne
nofayn 3asiBNEeHUs O BO3PaXeHWW rpaxgaHuH Wnu puandeckoe Nuuo He no-
nyyaet oTBeTa OT agMWHUCTpPaTUBHOro opraHa. [lockonbKy npoBegeHue npo-
Ledypbl ocnapuBaHusa siBnseTcs HeobxoauMmon npepnoceinkor Ana cynebHo-
ro obxanoBaHusl, BO3HMKaAET BOMPOC: O3HayaeT N MoNYaHWe YMHOBHMKA, YTO
agpecaT agMWHUCTPATMBHOrO akta TepsieT npaBo obpatuTbca B cya? Ecnu Ha
BO3paXkeHne B pasyMHble CPOkM u 6e3 yaOBNeTBOPUTENbHOW MPUYMHBI HE Mo-
CTynuno oTBeTa, y aapecata eCTb BO3MOXHOCTb cpa3y obpatutbcsa B cya. [Mpu
3TOM «pa3yMHbIM» MPU3HAETCH CPOK HE MeHee Tpex MecsaueB CO AHSA nopayun
3asBNEHUs 0 BO3paKeHnmso,

58 AliepmanH J1.9., Bek LI.X. KommeHTapwii k AMNYT. - MionxeH, 2006. § 68. C. 489.
59A63. 3 cT. 73 AMYT.
60 Cm. cT. 75 AMYT.
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§ 3. Buabl agMUHUCTPaTUBHBIX Npouenyp

Moroo6pa3me ynpaBneH4yeckon AesTenbHOCTN CybbekToB nybnmMyHoro npa-
a TpebyeT UCNonb3oBaHWSA PasnUyHbIX Npoueayp, KOTOpble MOXHO Bblae-
NUTb NO pasHbIM KPUTEPUAM Y OCHOBaHUSAM.

B o6uwem nnaHe, no macwrtabam cdepbl NPUMEHEHUS, BbIAENAOTCA npoueay-
pbl BHYTPUOPraHW3aLMOHHbIE U BHELLHKE.

BHyTpuopraHusaumoHHble aAMUHUCTPaTUBHbIE Npoledypbl CYLLECTBYOT B
pamkax cMCTembl U CTPYKTYPbl UCMOMHUTENBHONM BNAacTW, BO3HUKAIOT MEXAY CTPYK-
TYPHbIMW MOApa3neneHns MU OpraHoB WMCMOMHUTENIbHOW BNacTu U Mexay 3TUMU
opraHamMu 1 Ux AOMKHOCTHLIMU NULEAMW 1 NOABEAOMCTBEHHBIMU UM OpraHu3auus-
MU. OHM B BONbLUMHCTBE cryyaeB 6asvpyoTcs Ha NpUMHLMMIE BNacTU-NOAYNHEHNS
1 onpedensTca oTpacnesow cneyundukor. BHyTpropraHmsaUnoHHble npoueay-
pbl perynupytotcst 3AlMN PK, pernameHTamu pasnmyHbIX rocyapCTBEHHbIX OpraHoB
WM NOMOXEHNSMU O HUX.

BTopbiM BUAOM SBMAOTCA BHELUHWE aAMUHUCTPATUBHLIE NPOLIEAypbI, onocpe-
OyioLiMe OTHOLLEHUS MexXay opraHaMu UCMOSTHUTENbHONW BNacTu (OOMHKHOCTHBIMMW
nmuammn) 1 He NOAYUHEHHLIMU UM (DU3UYECKMMUN N IOPUANYECKUMUN NNLLAMU B CBS-
31 C peanusauuent u 3awmnTon Mx npas, cBoboa U UCMONHEHUEM 06S3aHHOCTEN.
OTU OTHOLUEHMS UMEIOT BHELLHeYMNpaBrieHYecknii xapaktep, Tak Kak CyObekTbl
[aHHbIX OTHOLLEHWUIA HE HaxoasTCs B OTHOLLEHUSAX cybopamHaumm.

B HayyHOW nuTepaType HeT eAuMHCTBA OTHOCUTENBHO Knaccudukaumm agmu-
HUCTpaTUBHbIX Npoueayp. Tak, KO.A.Tuxomupos n 3.B.TananvHa BblgenstoT cne-
AYOLWMWIA nepeyeHb npoueayp:

a) opraHusauMoHHble (pacnopsaok paboTbl, pacnpeaeneHne ob6s3aHHOCTeR, pe-
rMameHT B3aUMOOTHOLLEHWI);

6) NpuHATME pelleHnli (NMPaBOBbIX aKTOB, YCTHbLIX PeLleHuid n ap.);

B) UCMonb3oBaHWe MHGOpMauun (SOKYMEHTOO60pOT, MHopmMaLoHHoe obcny-
XunBaHue);

r) peleHne pyHKUMOHanNbHbIX 3a4a4 (3KOHOMUYECKMX, (PMHAHCOBBIX U Ap.);

0) [enermpoBaHne MONMHOMOYUIA;

€) CcoBepLUEHNE PUANYECKUX AENCTBUIA (NULEH3MPOBaHWE U T.M.);

X) NpoBefeHWe KoopauHauuu;

3) OCYLLECTBMNEHUS KOHTPONS;

1) OesiTenbHOCTb B paMKax LienieBbIX Nporpamm;

K) paccMoTpeHune obpalleHuii rpaxaaH;

n) paccMoTpeHne NpeasioxXeHuin obLecTBEHHbIX 0O beANHEHWA;

M) paspeLUeHue pasHornacuin u crnopos;

H) [elCTBUSI B 3KCTPEeMarbHbIX CUTyaLusix (TEXHOTeHHasi katactpoda, YpesBbl-

yariHoe NonoXeHue u T.n.);
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0) NOPSAOK peopraHM3auun 1 ynpasgHeHus opraHusauuii;

n) MexayHapoAHble ¥ CMellaHHble npoueaypbIst.
M.M.INasapeB BblaenseT npouenypsbl:

a) npaBonpenocTaBUTENbHbBIE;

6) cBsA3aHHble c obecnevyeHMem UCNoNHeHUss 0bs3aHHOCTEN rpaxgaHamu u Kx
opraHusauusamu;

B) NULEH3NOHHO-pa3peLLnTeNbHbIE;

r) perucTpauuoHHble;

) KOHTPOSIbHO-HAA30pHbIE;

€) rocyAapCTBEHHO-NOOLPUTENbHbIESZ,

C.C.lWWuwunmbaeBa roBopuT 0 NEPEroBOPHO-COrNacuTerlbHbIX, OpraHW3aLoH-
HbIX, (YHKUWOHANbHbIX, KOHTPOMbHbIX, COLManbHbIX, KOMMAW3UOHHbIX, CMeLLaH-
HbIX, pernaMeHTaLMOoHHbIX, YNPOLLEHHbIX U UHbIX Npoueaypaxss.

3AlN PK He 3akpennseT Buabl agMUHUCTPaTUBHLIX npoueayp. Mo cdepe npu-
MEHeHUs1 (OTpacrneBoil KpUTepuid) aAMUHUCTPATUBHbIE NpoLEeaypbl MOXHO MOA-
pasgenuTb Ha npoueaypbl, UCMonb3yemble B aAMUHUCTPATUBHO-MONUTUYECKON,
9KOHOMMYECKON U COoLManbHO-KyNbTypHOWM cdepax rocyaapCTBEHHOro ynpasne-
Hus. Tak, agMUHUCTPaTMBHblE NpoLueaypbl B aAMWHUCTPATUBHO-MONMUTUYECKON
cdepe pacnpocTpaHsTCs Ha NOpsAoK NOMyYeHUs U NpeKpalleHus rpaxaaHcTea
Pecnybnukn KaszaxctaH, HeCeHust BOMHCKOWM Cny>Obl, NPOBEAEHUS MUTUHIOB, LUe-
cTBUIA 1 T.4. B akoHOMMYeckol cdpepe - Ha npoueaypbl peructpaymm cybbekToB
YacTHOro npeAnpuMHUMAaTenbCTBa, MpaB Ha HEABMXMMOE WMYLLECTBO M CAENOK
C HUMM, NULEH3MpOBaHWE, TaMOXEHHOe W Hanorosoe aAMUHUCTpUpoBaHue. B
couuanbHO-KyNbTYPHOW cdepe agMUHUCTPaTUBHbIE MPOLeAypbl CBSA3aHbl C Npu-
obpeTeHneM 1 peanusauueit NPaBoBOro ctatyca NeHCUoHepa, uHBanuga, 6espa-
6oTHOro, BeTepaHa, opanMaHa u T.4.

Mcxops n3 npuBegeHHoro B § 1 HacTosilwel rnaBbl NOHUMaHUS agMUHUCTPa-
TUBHbIX NpoLeayp, 8 UMEHHO UX LiefIeBOl HanpaBrieHHOCTU Ha peanu3auuio npas,
cB0O6OA YaCTHbIX NUL, U UCMONHEHNST 06513aHHOCTE, a Takke y4yuTbiBasi ypoBeEHb
HOpPMaTMBHO-NPaBOBOW pernaMmeHTauuu, nogpobHee paccMOTpUM B pamkax Bbl-
OeneHHbIX Tpex cep rocyaapcTBEHHOrO yNpaBneHusi crneaylolme BuUAbl agMu-
HUCTPaTUBHBIX NpoLiedyp: PerucTpauuoHHble Npoueaypbl; paspelmTeribHble (nu-
LieH3NOHHbIE) npoueaypbl; npoueaypbl Mo obpalleHnsaM rpaxaaHss.

[ocynapcTBeHHast permcTpaums - 3To akT opuLManbHOro NPU3HAHUS 3aKOHHO-
CTU Hanuuus onpefernieHHbIX MaTepuarnbHbiX 06EKTOB (TpaHCMOPTHLIE CPeacTBa,

61 Tuxomupos t0.A., TananuHa 3.B. AoMUHUCTpaTUBHbIE Npoueaypbl v npaeo // XKypHan poccuiickoro
npasa. 2002. Ne4. C. 6.

62 [Tazapes /.M. Ykas. cou. C. 53.

63 llnwmmbaesa C.C. AOMUHUCTpPaATUBHbIE MpoUEeAypbl (TEOPETUKO-NPaBOBLIE aCMeKThbl): aBToped.
AuC... KaHa. topua. Hayk. - Actana, 2009. C. 6.

64 YKasaHHbIN NepeyeHb npoLeayp He SBNSETCS UCHEpMnbIBaIOLLMM.
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OrHecTpenbHoe opyxue u 6oenpunacbl ¥ T.4.) U lOpUANYECcKUX akToBs (3aknoye-
HWe 1 pacTopxeHue bpaka, coBepLueHue caenku u T.4.). PeructpauunoHHslie npoue-
aypbl 06ecnevnBatoT LUMPOKMIA CNEKTP pa3HoobpasHbix OTHOLEHWH. CTopoHaMu B
PerncTpaLmoHHbIX aAMUHUCTPATUBHBIX MpoLedypax BbICTYMalT PerucTpupyowmnn
OopraH MCMOMHUTENBbHOW BNAacTu W rpaxaaHWH WNu opraHusauus, WHULMUpYoLme
oduumanbHoe NpusHaHue onpegeneHHbIX OGbEKTOB UMK PUONYECKUX (HaKTOB.

B kavectBe Hanbonee 3Ha4YMMbIX AN peanu3aunn KOHCTUTYLMOHHBIX rapaH-
TUA Npae rpaxaaH W opraHvM3auuin perncTpauymoHHbIX Npoueadyp BbICTynawoT: a)
npoueaypbl rocyfapCTBEHHOW perucTpauun puanvecknx nuu u y4eTHOW peru-
cTpaumu unuanos 1 NpeacTaBuMTensCTB; 6) npoueaypbl rocyAapCTBEHHONW pe-
rMCTpauUMKU NpaB Ha HeOBUXMMOE MMYLLECTBO U CAENOK C HUMSS; B) mpouenypbl
rocyAapCTBEHHON perncTpaunmn n cHATuS rpaxxaad Pecnybnuku KasaxctaH ¢ peru-
CTPaLMOHHOro yyeTa No mMecTy npebblBaHUS 1 NO MECTY XuTenbcTeach.

B kayectBe npumepa paccMOTpuM npoLeaypy rocyaapCTBEHHOW permcrpauum
IOPUONYECKUX NUL, M YYETHOW perctpaumm unmanos 1 npeacTaBUTensCTB, KoTopas
ycTaHaenuBaetcs 3akoHoMm Pecny6nukn KasaxcraH ot 17 anpens 1995 r. «O rocy-
[apCTBEHHOWN permcTpauumn puandYeckmx UL U y4eTHON pernctpauum punmanos n
npeacTaBUTENbCTBY U YTBEPXKOEHHON B Lensx ee peanusaummn VIHCTpyKUmens?.

[na Bo3byxaeHUs fena o perucTpaumu opuamMyeckoro nuua Heobxoaumo no-
haTb 3asBneHve YTBEPXKAEHHON (OPMbl C MPUMNOXEHNEM Yy4peaUTEerNbHbIX AOKY-
MEHTOB - ycTaBa (y4peauTenbHbln 4OoroBop, nonoxeHue). B cnyyae peructpauumn
IOPUANYECKOrO NULa, SIBRSIOLLErocst CyGbekToM Manoro, CpefHero Wnm KpynHoro
npeanpUHUMAaTENLCTBA, U NPUHATUS yYpeauTensaMn peLleHust OCYLLECTBNSATb Aesi-
TENbHOCTb Ha OCHOBE TWUMOBOrO YCTaBa, NpPeAcTaBrieHne ycTasa ANs perucrpauumn
He Tpebyetca. OgHOBPEMEHHO B PErMcTpUPYIOWMIA OpraH NpeacTaBnseTca AOKy-
MEHT, YAOCTOBEPSIOLLMIA MECTOHaXOXAEHNe opUaMYECKOro nuua (3a UCKIYeHN-
eM cyGbekToB Manoro NpeanpuHUMaTenbCTBa), a Takke KBUTAHLUMS UK AOKYMEHT,

65 MMpoLeaypbl roCyAapCTBEHHOW PervcTpaummn npas Ha HeBMXKMMOE UMYLLIECTBO U CAENOK C HUM 3a-
kpenneHbl B 3akoHe Pecny6nukn Kasaxctan «O rocyaapcTBEHHOM perucTpauuu npae Ha HEABUXUMOE
VMYLLECTBO U CAENOK C HUM» OT 26 utonsi 2007 r.; MNpaBunax B3auMoAeincTBrs rocyAapCTBEHHbIX OpraHoB
no obmeHy nHbopmMaLmelt Ans Leneit BeAeHUs NPaBoBOro U UHbIX KaAacTpoB, YTBEPKAEHHbBIX MocTaHoB-
nenviem Mpasutensctea Pecny6nuku KasaxcraH ot 12 ceHTa6ps 2007 r.; MpaBunax BHECEHUs 3anuceit B
Liensix ucnpaBneHus oLWMGOK, JOMYLIEHHbIX B PErYCTPALMOHHBIX AOKYMEHTaX, YTBepX/aeHHbIX Mpukasom
1.0. MMHKCTPa tocTuummn Pecnybnuku Kasaxcran ot 24 asrycta 2007 r.; MNpaBunax Bblgaun gybnukata u
aHHYNMPOBaHUS NOANMHHKKA (YOCTOBEPEHHOI KOMUM) yTPaueHHOro UM NoBPeXAEeHHOro NpaBoyCcTaHaB-
nuBaloLLLero JOKYMeHTa, YTBepXaeHHbIX Mpukasom n.0. MuHUCTpa tocTuumn Pecnybnnku KasaxcraH ot
24 asrycta 2007 r. 1 Apyrux noA3akoHHbIX HOPMATUBHBIX NPABOBbIX aKTax.

6 [pouedypa rocyAapCTBEHHOW perucTpauun u cHaTus rpaxgaH Pecnybnuku KasaxctaH c peru-
CTPaLMOHHOrO y4eTa no MecTy NpebbiBaHUs 1 MO MECTY XUTEMNbCTBA 3aKkpenreHa B 3akoHe Pecnybnuku
KazaxctaH «O murpauum Hacenexusi» oT 13 gekabpsa 1997 r.; 3akoHe Pecnybnuku KasaxcraH «O xwu-
TULLHBIX OTHOLLEHUsX» OT 16 anpens 1997 r.; MNpaBunax AOKyMEHTUPOBAHUSA W PErUCTPaALIMN HaceneHus
Pecny6nukn KasaxctaH, yTBepxaeHHbIx lNMoctaHoBnennem [lMpaeutensctBa Pecnybnuku KasaxctaH ot
12 viona 2000 r.

67 Mpukas mMuHucTpa toctuumm Pecnybnukn Kasaxcran «O6 yTBepxaeHun MHCTpykumm no rocyaap-
CTBEHHOI PErMCTpaLym IOpUANYECKUX ML, U YYETHOW perncTpauun Gunmuanos 1 NpeacTaBUTeNsCTB» OT
12 anpens 2007 r. // «KOpuanyeckas razeta». 11 nonsa 2007 r.
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noagTeepxapawwmnii ynnaty B Giogxetr cbopa 3a rocyfapCTBEHHYIO perucrpauuio
IOPUANYECKUX NUL U YHETHYI0 perncTpaumio ounmanos u NnpeacTaBUTenbsLCTB.

[ocypapcTBeHHas pernctpaumns lopuaNYEcKUX nuu, ABRSIOWKUXCA cyBbekTamu
Manoro npeanpuHUMAaTenbsbCTBa, a Takke IPUANYECKUX NUL, ABNSIOLMXCA CyObek-
Tamu CpeaHero u KpynHoro npeanpuHUMaTensCTBa U OCYLLECTBASAOLWMX CBOIO Aes-
TeNbHOCTb HAa OCHOBAHWM TUMNOBOIO yCTaBa, W y4YeTHas perncrpauyus ux dounmanos
N NpeacTaBUTENBLCTB AOMMKHBLI ObITb Npou3BedeHbl He nosgHee ofHoro pabouvero
AHSA, a rocyaapcTBeHHas (yyeTHas) nepeperucrpaums - He nosgHee Tpex paboumnx
AHEeRn, cnepyolmMX 3a AHEeM Nofayn 3asBeHns ¢ NPUIIoXKeHNeM HeobXoanMbIX A0-
KYMEHTOB.

locypapcTBeHHas peructpauus (nepeperucrpaums) Opuanyeckux nuy, siB-
NSWMXCs cyObeKkTamu cpegHero u KpynHoro npeanpuHMmMaTtenbCcTBa, OCyLecT-
BNSIIOLLMX CBO AeATENbHOCTb HA OCHOBaHWM yCTaBa, He SABNSOLWErocs TUMNoBbIM,
W yyeTHas peructpauus (nepepeructpaums) nx unvanos U NpeacTaBUTENbCTB
OOMKHbI OblTb Npou3BefeHbl He nosgHee cemu paboumx AHei, cnegylowux 3a
OHEM nofayun 3asiBNeHus ¢ NpuroxeHnem HeobxoauMbIX JOKYMEHTOB.

[ocynapcTBeHHas permctpauus (nepeperucrpauns) opraHnsaumin, He oTHocS-
LWMXCA K Cy6BbeKTam 4acTHOro nNpeAnpuHMMaTenbCcTBa, a Takke HEKOMMEPYECKUX
opraHusauui, 3a UCKMIYEeHWEeM MONUTUYECKUX NapTUN, W yYeTHas perncrpauus
(nepepeructpaunsa) ux ounuanos u NpeacTaBUTENbLCTB AOMKHLI ObITb Npon3se-
AeHbl He nosaHee aecATy paboyuunx aHen, cneayoLwWmx 3a AHEM nojayn 3asBneHns
C NpPUNOXeHnem HeobXxoaAWMbIX AOKYMEHTOB.

B cnyyasx npeacTaBneHns HENOMHOro naketa AOKYMEHTOB, Hannyns B HUX He-
AocTaTKoB, HEOO6XOAMMOCTM NOMYYEHUs NO yYpeAuTenbHbIM AOKYMEHTaM 3akmto-
YeHus akcnepTa (cneumanucra), a Takke no UHbIM OCHOBAHWSM, NPeayCMOTPEH-
HbIM 3aKoHoAaTenbHbIMK akTamu Pecnybnukm KasaxcTaH, cpok rocyaapCTBEHHON
(y4eTHOW) peructpauyuun n nepeperncrpaumm npepbisaeTcs.

PelweHve no geny o rocysapCTBEHHOW perucTpauuv lopuandeckux nuy u
y4yeTHoW peructpauuun cunmanos n npeactaBUTeNbCTB oopMnseTcs Bblaaden
CBMAETenbCTBa O rocyAapCTBEHHOW perucTpaumm ¢ NpUCBOEHMEM PerncTpaLmoH-
HOro Homepa (nepeperucTpauun) n 3anucu B eanHoMm focyaapcTBEHHOM perucrpe
IOPUANYECKMX MWL, UMK cBMAETENbCTBA 06 YYETHON perncrTpaumu ¢ NpUCBOEHMEM
perucTpaymMoHHOro Homepa (nepeperncrpauum) u 3anucu B peectpe dunvanos
N npeacTaBUTENbCTB. Peructpupyowmmu opraHamu BbicTynawT KomuteT peru-
CTpPaUMOHHOW cnyx0bl M OKka3aHUs NpPaBoBOK NoMoLlM MuHWUCTEpCTBa OCTULUMK
Pecnybnukun KasaxctaH, KomuTeT no genam penurmii MuHucTepcTBa HOCTULNUM
Pecnybnukn KasaxctaH (no genam o perucrpaumu penurmosHbix o6beanHeHuin)
N TeppuTopuanbHble OpraHbl HCTULWKW, 33 UCKMIOYEHWEM perucTpauuu opugmye-
CKUX NUL-y4aCTHUKOB pernoHansHoro MHaHCOBOro LieHTpa ropoda Anmarthbl.

[ocynapcTBeHHasi peructpauyua v nepeperncrpauus lopuanvyecknx nuu, ux
dunuanos n NpeacTaBUTENBCTB B COOTBETCTBMM C PeecTpoM rocyaapCTBEHHbIX
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ycnyr, yTBepxaeHHbiM [locTtaHoBneHvem [paButensctBa Pecnybnuku Kaszax-
CTaH®%, BbICTynaeT BUAOM roCy4apCTBEHHON yCnyru, okasblBaemMoi yepes LieHTpbl
obcnyxuBaHWsl HaceneHus No NPUHLMIMY «OAHOro okHa» (ganee - LJOH). CooTtseT-
CTBEHHO, YTBEPXKAEH CTaHAApT okasaHusi rocygapcTBeHHoun ycnyrn «Odopmre-
HWe JOKYMEHTOB O rOCYapCTBEHHOIN perucTpauuv u nepepernctpauyun ropuanye-
CKUX NWL, perncTpaumum BHECEHHbIX U3MEHEHWUIA U AOMONHEHWI B yYpeanuTernbHble
[OKYMEHTbI IOpUANYECKUX NMULL Yepes LieHTpbl 06CyXunBaHUS HaceneHus»® (ga-
nee - CTaH[apT), B KOTOPOM AeTanbHO MPOMUCLIBAaETCA paccmaTpuBaemasi npo-
Leaypa. B yacTHocTW, faHHas rocyaapcTBeHHas ycnyra npefocTaBnseTcs WecTb
OHel B Heflenio, 3a UCKNIOYEHNEeM BOCKPECEHbsl, B COOTBETCTBUM C YCTaHOBIEH-
HbIM rpacgpmkom pabotbl ¢ 9.00 go 20.00, 6e3 nepepbiBa Ha obed. Mpuem ocy-
LLECTBNSIETCS B MOPSIAKE «3NIEKTPOHHON» oyepenm, 6e3 npeaBapuTenbHON 3anucu
1 YyCKOPEHHOro obcnyxuBaHus. Cpok oXuaaHusa B odepeaun npu caade AOKyMeH-
TOB flOoMKeH ObITb He 6onee 40 MuHyT. O NpremMe COOTBETCTBYHOLLMX AOKYMEHTOB
3asBUTENIO BbIAAETCS pacnucka ¢ ykasaHueMm:

* HOMepa W AaaTbl Npuema 3anpoca;

* BMAa 3anpalmMBaeMoii rocyfapCTBEHHON ycnyru;

*  KONMYecTBa W Ha3BaHWUS MPUMNOXEHHbIX JOKYMEHTOB;

e [aTbl, BPpEMEHU 1 MecCTa BblAayu [OKYMEHTOB;

* damunuun, nmenn, otyectsa uHcnektopa LIOHa, npuHsBliero sassneHune Ha
ohopMneHne AOKYMEHTOB.

CrangapT 3akpennseT npuHumnel gestensHoctn LIOHoOB no npegoctaBnexmio
ycnyru, nopsiAok obxanoBaHUs, KOHTaKTHYHO MHdopmauuio. PesynbTaTthl okasa-
HWS rOCYAapCTBEHHON YCNyrn U3MepsIOTCS MO CNeAyLWUM KpUTEPUSAM: CBOEBpE-
MEHHOCTb, Ka4yecTBO, AOCTYMHOCTb, NpoLiecc 06XanoBaHUs, BEXNNBOCTb.

CTtagusi NPUHYAUTENBHOTO WUCMOMHEHUS B PErucTpauMoHHbIX npoueaypax oT-
CYTCTBYET, NOCKOMbKY peLUeHWe O peructpauum martepuanbHoro obbekta wunu
topugmnyeckoro cakta He TpebyeT BNacTHO-NPUHYAUTENbHBIX OEACTBUIA OpraHoB
rocyAapCTBEHHOrO ynpaBneHus.

Pa3pelwmTensHble (NMULEH3NOHHBIE) Mpoueaypbl ABNAIOTCS HeoTbeMmieMbiM
3M1EMEHTOM agMUHUCTPaTUBHO-MPABOBOro perynnpoBaHuns, NOCPeACTBOM KOTOPO-
ro rpaxgaHam v opraHusauyusm npefgoctaBnseTcs pas3pelleHne Ha ocylyecTsne-
HWe OTAeNbHbIX BUAOB AEATENbHOCTM UNK pasoBbix AeicTBuil. O6s3aTenbHOCTb
nonyyeHns paspelueHusi obycnoeneHa HeobxoauMmocTbio obecneyeHnsa 6esonac-
HOCTW [laHHbIX BUAOB AESATENbHOCTU (OEWCTBWI), HEHaHeCeHUs Bpeda npasam,
MHTepecam rpaxaaH u obuiecTsa.

68 MocraHoBneHue Mpasutensctea Pecnybnuku KasaxcraH «O6 yTBEPXAEHUM peecTpa rocyAapCTBEH-
HbIX YCNyT, Oka3blBaeMbIX (hU3NHECKUM 1 topuandeckum nuuamy» ot 30 uoHs 2007 r. // CAMM Pecny6nuku
KazaxctaH. 2007. Ne23. Cr. 266.

69 Mpukas 1.0. MMHUCTpa tocTuumn Pecnybnukn KasaxctaHn «O6 yTBepxaeHUM cTaHOapToB oKa3aHust
rocyAapCTBEHHbIX YCNyr Yepe3 LeHTpbl obcnyxusaHusi HaceneHusi» Ne288 ot 12 oktabpsi 2007 r. //
CnpaBoyHas npaBoBasi cuctema «HOpuct» no coct. Ha 1 mapTa 2009 r.
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B sakoHogatenbctBe Pecnybnukn KasaxctaH OTCYTCTBYEeT e€AWHbIi HopMma-
TUBHbI NPaBOBOWM aKkT, perynupyroLwuii obLmne nonoxeHWs Bbigaun rpaxgaHam
N OPUANYECKUM NULaM pasnuyHoOro poaa paspelueHuin. MNopsaok Bbigaum Takux
paspelleHunii yctaHaBnMBaeTcs OTAENbHLIMU 3aKOHaMK U NPUHATLIMU B UX UCMOM-
HEHWe MNoA3aKOHHbIMW HOPMAaTMBHBLIMU NPaBOBLIMW akTamu. AHanu3 AeicTBylo-
Lero 3akoHofaTenbCTBa MNO3BOMSET BbLISBUTL, NO KpalHewn mepe, cnegyolime
BUAbl AESATENbHOCTU (4eicTBui), Tpebylolmne Hannume paspelleHusi, BblaaBae-
MOro OpraHamMu UCMONHUTENbLHOW BNacTu:

*  npuobpeTeHue, XxpaHeHne, HoleHNE opyxHusi, 6oeBbIX NPUNAcoB, B3pbIBYATLIX
BELLECTB;

* npoesa no Tepputopun Pecnybnukn KaszaxctaH nepeBO34MKOB MHOCTPAHHOMO
rocygapcTBa W npoesa no TeppPUTOPUU MHOCTPAHHOIO rocyaapcTsa nepeBos-
ynkoB Pecnybnuku KasaxcraH;

*  npoe3a TSXKENOBECHbIX W KpynHorabapuTHbIX TPaHCMOPTHLIX CPEeACTB (BKMHO-
yasi MHOCTpaHHbIe) No Tepputopumn Pecnybnukn KasaxcraH;

*  OTKpbITME U  (PYHKUMOHWPOBAHWE MHOXWUTENbHO-KONUPOBANbHbLIX Yy4acT-
KOB LBETHOrO M306paxeHus, CTPEeNikoBbIX TUPOB, CTPenbOuLl, OXOTHUYbe-
CMOPTUBHBLIX CTEHAOB, LUTEMMNENLHO-TPABEPHBLIX MACTEPCKUX;

*  ucnonb3oBaHMe OOGBLEKTOB M MomelleHuin B cepe obopoTa HapKOTUHECKMX
CpeacTB, NCUXOTPOMHbIX BELECTB U NPEKYPCOPOB;

*  MNPOU3BOACTBO CTPOUTENBHO-MOHTaXHbIX paboT;

*  MCMONb30BaHWE yyacTka nof CTPOUTENbCTBO;

* pasmelyeHne o6BEKTOB HapYXXHOW (BU3yamnbHOM) peknamsl;

*  TPaH3WUT HApKOTUYECKUX CPEACTB, NCUXOTPOMHbIX BELECTB U NPEKYPCOPOB Ye-
pe3 Tepputoputo Pecnybnukm KasaxcTaH;

*  npuobpeTteHne B COOGCTBEHHOCTb, WUMYLLECTBEHHbIA HaeM, NU3WHF, OOBEPU-
TenbHOe ynpaeneHWe, a Takke Ha MHOoe NpaBo MOMNb30BaHUSI aBUALMOHHOW
TEXHWKOW, aspoApomMamu, asponopramu;

* BPEMEHHbIN BbIBO3 U BBO3 KyNbTYPHbIX LEeHHOCTEN;

*  UCMONb3oBaHWE PagMoYacTOTHOrO CNeKkTpa;

* onpepeneHHble AeliCTBUA NO NepeMeLLEHNI0 TOBApOB U TPaAHCNOPTHbLIX CPEACTB
Yepes TaMOXeHHYI rpaHuly Pecnybnuku KasaxctaH, TaMoxeHHOMY odhopmne-
HUIO B COOTBETCTBUM C TaMOXeHHbIM kodekcom Pecnybnuku KasaxctaHn v ap.
Kak cnegyeT u3 npvBefeHHbIX NPUMEPOB, BUAbI AeNCTBUIA, Tpebylowmx rocy-

NapCTBEHHOro paspelleHns, oveHb pasHoobpasHbl. OgHako MX uccnegoBaHue

no3BonseT BblAenuTb 06LMe NpU3HaKK, xapakrepusylowme HeobXxoaMmocTb ype-

rynupoBaHus 3TuX AEWCTBUI B pamkax paspelumnternbHbix npoueayp. OcHoBomno-
nararmowmnin NpM3HaKk BbipaXxaeTcst B TOM, YTO OCYLLECTBNEHWe paccMaTpuBaeMblX

BWAOB AEATENbHOCTU CBA3aHO C BO3MOXHOCTbIO HapyLUeHWs npas rpaxgaH, op-

raHusauun, opraHos Bnactu. COOTBETCTBEHHO, pa3pelunTenbHble npoLueaypsbl

nossonsT obecneuntb HeOOXOAMMBLIA pexXuM HauuoHanbHoW 6e3onacHocTy,
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npaBonopsiaka, COCTOSIHUS OKpYXaloLlel cpedbl, 3aluTy COBGCTBEHHOCTH, XU3HN
1 300pOBbSA rpaxaaH.

OcobbiM BUAOM paspelleHusi BbiCTynaeT nuueHsus. Heckonbko o6ocobneHHoe
NonoXeHWe npoueayp NUUEH3NpoBaHUs OObSACHAETCH crneaylowmmmn dakropamu.
Bo-nepBbix, ecnu paspelleHne BbIAAETCS, Kak NpaBWIio, Ha COBEpLUEHWE Pa30BbIX
AENCTBUN, TO Hanuuve NULEH3UM NPedoCTaBnseT NpaBo YNpPaBOMOYEHHOMY NULY
MHOrOKpaTHO coBepLUaTb OAHOPOAHbIE AENCTBUA B TEYEHNE CpoKa AeNCTBUS NULIEH-
3un. Bo-BTOpbIX, NMLEH3VMPYEMble BUAbI AESTENBHOCTM UMetoT B Gonblueit cTtenexn
npeanpyHUMaTenbCKoe MpefHasHayveHne (HanpasrneHbl Ha MonyyYyeHue npubbinu) m
3aTparMBaloT 3KOHOMUYECKWE NpaBa rpaxaaH U opraHusaumin. Vicxogs us atoro, nu-
LieH3VOHHble NpoLeaypbl nony4nnu 6onee AetansHOe HOPMaTUBHO-NPaBOBOE perna-
MeHTUpoBaHue. B uncne oCHOBHbIX MCTOYHMKOB 3aKoHOAATENbLCTBA, onpeaensioLe-
ro NpaBoOBOE PErynMpoBaHNe NULLEH3NOHHOW AesTeNbHOCTM, BbicTynaeT 3akoH PK ot
11 anBaps 2007 r. «O nULEH3NpPoBaHNWY, KOTOPbI 3aKpennseT OCHOBbI peanusauum
npoLeaypbl NULEH3NpoBaHNS; 0603HaYaeT CUCTEMY NULIEH3VUPYIOLLIMX OpraHoB, no-
PAAOK BblAauv NULEH3UKW, NpekpaLLeHns ee AeWCTBUS; yCTaHaBNUBaeT eAuHbIi nepe-
YeHb BUAOB AEATENBHOCTU, NOANEXALLMX NMLEH3MPOBaHWIO Ha BCel TeppuTopun Pe-
cnybnukn KasaxctaH. [Mopspok NULEH3NPOBaHUS KOHKPETHLIX BUAOB AEATENLHOCTM
onpeaensieTca nocrtaHosneHnamu MpasuTtensctea Pecnybnuku KasaxcraH.

B pamkax npoBogumol B cTpaHe agMUHWUCTpaTuMBHON pedopmbl B 3akoH PK
«O nuueH3npoBaHMM» BHEOPEH MPUHLMM «MOMYaHWe - 3HaK cornacusiy, npegy-
cMaTpuBaloWMi aBTOMaTUYeCKoe NonyyYeHWe npasa 3asBUTENSA Ha ocCyllecTsre-
HWe NULIEH3NpYeMOoro Buaa AeATENbHOCTU B CyyYae HenonyyYeHus oTeeTa OT nu-
LeH3nmapa no UCTeYEeHUM YCTAHOBIIEHHOTO CPOKa, YTO SBMSAETCA NPOrpeccUBHbIM
LIaroM Ha Nyt ynpoLLeHns paspeLlunTenbHbIX Npoueayp.

B pamkax paspelumTernbHbIX Npoueayp OCYLLEeCTBMAETCA aTTecTauyus, akkpe-
avTtauma n ceptudmkaums. Mop atrectauuein cneagyeT NOHUMATbL AEATENbHOCTb
KOMMETEHTHbIX OPraHoOB UCMOSHUTENBHONW BRacTy No MpUMeMy 3K3ameHOB Unu npo-
BeJIEHUI0 NMPOBEPOK, B pe3ynbTaTe KOTOPbIX OnpeaensieTcs ypoBeHb kBanudukauum
Y4acTBYIOLLMX B HUX FpaXgaH Wnu opraHv3aLmii, COOTBETCTBEHHO, nNpuobpeTaeTcs
HOBbIA NpaBoBON CTaTyCc NMG0 OTAEnbHble CyOBLEKTUBHbIE lopUAMYEcKue npasa.
Tak, cywectBytoT lNpaBuna atrectaunm negarormyeckux pabotHukos’®, Mpasuna
aTTecTauum paboTHUKOB rOCYAAapPCTBEHHbBIX OpraHu3auuii kynbTypbl’! v ap.

Mop akkpepuTauue cnepyet noHMMaTb Npoueaypy oduumansHOro NpusHaHus
YNOMHOMOYEHHbLIM OPraHOM KOMMETEHTHOCTY 3asBUTENS BbINOMHATL paboThl B onpe-

70 Mpuka3 MUHUCTPa obpa3oBaHusi U Hayku Pecnybnuku KasaxctaH «O6 ytBepxaeHum Mpasun atte-
cTauum neparoruyeckux paboTtHukos» oT 9 anpenst 2008 r. // CobpaHve akToB LEHTPanbHbIX UCMOMHU-
TeNbHbIX U UHbIX LEHTParbHbIX rocyAapcTBeHHbIX opraHoB Pecnybnukn KasaxctaH. 2008. Ne8.

71 MNpukad MUHUCTPa KynbTypbl U UHcopMauun Pecny6nukv Kasaxctan «O6 ytBepxaeHun Mpasun
aTTecTauum paboTHUKOB rOCyAapCTBEHHbIX OpraHu3aumuin KynbTypbl» oT 12 anpens 2007 r. // CobpaHve
aKTOB LiEHTPArbHbIX UCMOMHUTENBHBIX U MHBIX LIEHTparibHbIX rOCY1apCTBEHHbIX opraHoB Pecnybnvkm Ka-
3axcraH. 2007, mapT-anpenb.
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[eneHHoM 06nacTyh OLEHKN COOTBETCTBUS, B TOM YMCIE O6EKTOB TEXHUYECKOTO pery-
NMPOBaHWS UNU NpU3HaHUS 0cobbiX NONIHOMOYMI B cdhepe 06pa3oBaHus, 34paBOOX-
paHeHus U T.4. 3akoHoAaTeNnbCTBO B AaHHOW cchepe pa3po3HeHHo. EamHoro 3akoHa,
yCTaHaBMMBALWErO YHUPULMPOBAHHBIA PEXUM akkpeauTauum ¢ nepeyHem ccep m
BMOOB AEATENbHOCTU, NOANEXaLMX akkpeauTaumm, nogobHo 3akoHy PK «O nuuen-
31pOBaHNM», He CyLLeCTBYeT, MoaToMy TpeboBaHve 06 akkpeauTauuu coaepXuTcst
KaK B creuuanbHbIX 3aKoHax, PerynupyoLinx onpeaenieHHbl Kpyr obLecTBEHHbIX
OTHOLLEHWIA, TaK 1 B BEAOMCTBEHHbIX HOPMATUBHbIX NMPABOBbLIX aKTax.

Obsi3aTenbHasi cepTudmkauus - cepTudukalymsi TOBapoB, BKMIOYEHHbIX B Ne-
peyeHb TOBapoOB, MoAnexalux obs3aTenbHon cepTudmKaLmMm Ha COOTBETCTBUE
ob6s3aTenbHbIM TpeboBaHWsAM cTaHdapTa WM MHOFO HOPMAaTMBHOIO AOKYMEHTa,
obecneynBaowmm nx 6e3onacHocTb ANS XWU3HW, 340POBbS NoAel, UMmyLLecTBa
rpaxgaH u okpyxatoulein cpeabl. Mopsigok ocyLiecTBeHUs cepTudmkaumm onpe-
neneH 3akoHoMm Pecny6nuku KasaxctaH oT 9 Hosibps 2004 r. «O TexHuyeckom
perynupoBaHumM» 72 © TEXHUYECKMMU perfiameHTamu, a nepeyveHb Npoaykuuv, nog-
nexatuiern obszatenbHon ceptudukaummn, yteepxaeH MNpasutensctesom’s. CepTtu-
hmkaLma Bcex BUOOB YCNyr B HAcTosiLee BPeEMsl OTMEHEHaA.

Mpoueaypbl Mo obpalleHUsiM YacTHbIX UL Takke ABMASTCH OYEHb BaXHbIM
BMAOM afMUHUCTPATUBHbIX npoueayp. KoHcTuTyumst Pecnybnvkn KasaxctaH Haps-
Ay C ApyruM npaeamu 1 cBoGoaamu 3akpenuna npaeo rpaxzaaH Ha obpalleHue B
rocyfapCTBEHHbIE OpraHbl U OpraHbl MECTHOrO CamoynpaBneHUsl Kak NMYHO, TaK 1
NoCpefCTBOM HanpaBlieHUsl UHAMBUAYaANbHbLIX U KOMMEKTUBHbIX obpalleHunit. Ans
peanusauuv AaHHOW KOHCTUTYLMOHHO-NPABOBOW HOPMbI MPUHAT W deiicTByeT 3a-
koH Pecny6nukn KasaxctaH ot 12 sHBaps 2007 r. «O nopsigke paccMoTpeHust 06-
paLLeHuii usnyeckux u puandecknx nuu»74. Mpoueaypbl No obpaleHnsm duan-
YeCcKUX U opuanmyeckmx nuu 6biny paccMoTpeHbl B rnaee 5 HacTosiLwero kypca.

BbicTynast ¢popmoii o6paTHON CBSA3M MexaHu3ma rocyaapCTBEHHOro ynpaene-
HWsi, obpalleHns oTpaxaloT, C OAHOW CTOPOHbI, COLManbHYl aKTUBHOCTb rpax-
AaHckoro obLecTBa, a ¢ Apyrovi - HeraTMBHbIe SiIBNeHUsi B o6LwecTBe, B TOM Yucne
HedoCTaTkN B AeSTENbHOCTM rocyAapCTBEHHOro annapara.

HeiicTBytlowaa HopmaTuBHO-nNpaBoBas 0a3a obHapyxuBaeT AybnupoBaHue
HOPM, pernameHTUpYIoLWMX Nopaaok paccmoTpennst obpawenuidi 3AIMN PK n 3ako-
He PK «O nopsiake paccMoTpeHus obpalyeHunii (pusnyeckmx u lopuandyeckux nuuy».
Ha Haw B3rnsia, nopsifok nogayv M paccMmoTpeHusi obpalleHuin huanyeckux u
IOPUANYECKMX NUL, AOMKEH NOMNHOCTLIO pernameHTupoBatbes 3AlN PK: nockonbky

72 3akoH Pecnybnukn Kasaxctan «O TeXHUYECKOM perynupoBaHum» oT 9 Hosbps 2004 r. // BegomocTun
I'Ia;)nameHTa Pecnybnuku KasaxcraH. 2004. Ne21. Cr. 124.

3 MocTtaHoBneHie MpaButensctea Pecnybnuku KasaxcraHn «O6 o6sisaTensHOM NOATBEPXKAEHUN COOT-
BeTCTBUS Npoaykuumn B Pecny6nuke Kasaxctaw» ot 20 anpensi 2005 r. // CAMN Pecny6nuku KasaxcTaH.
2005. Ne17. Cr. 203.

74 3akoH Pecny6nukn Kasaxctan «O nopsigke paccMoTpeHus obpalleHunii hu3nyecknx 1 opuandeckmx
vy ot 12 suBaps 2007 r. // BepomocTu Mapnamenta Pecny6nuku KasaxcraH. 2007. Ne2. Ct. 17.
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nocpeAcTBOM PasnUYHOro poaa obpalleHWin YacTHbIMK NMLaMu UHULUKPYOTCA
aAMUHUCTpaTUBHbIE NpoLeaypbl, MOCTONbKY YCTAHOBMEHHbIN nopsaok obpalue-
HWUIA baKTUYeCKM sIBNAeTCA agMUHUCTPaTUBHON NpoLeaypon.

B 3aknioveHne ob3opa BMAOB aAMUHUCTPATUBHBLIX MNpoueayp HeobXxoanmo
OCTaHOBUTBLCA Ha hopmanbHON agMUHUCTPaTUBHON npoueaype. Moka 4To 3ako-
HopaTenbcTBO Pecnybnuku KasaxctaH He npegycmaTpuBaeT AaHHY0 npoueaypy,
NnoaToMy B 3TOW 0Bnactu mMoxeT OblTb MHTEPEeCEeH U noneseH onbIT 3apy6exHbIX
rocyAapcTs, B YaCTHOCTU HEMELIKOro aAMUHUCTPaTUBHOIO npasa.

B HemeLKOM npaBe BblAENsTCS HECKONbKO BMAOB afAMWUHUCTPATUBHBIX NPO-
Lenyp. OCHOBHYIO Harpysky B agMWHWCTPaTMBHOW MpakTuke HeceT, 6e3 CoMHe-
Hus, oblwas unu HedopmanbHas agMUHUCTpPaTUBHas npoueaypa. Tak, cr. 10
3AIl onpepensieT, YTo agMUHUCTPaTMBHaA npoueaypa He cBsi3aHa kakumn-nnbo
dopmamu 1 JomKHa NPOBOAUTLCA NPOCTO, LenecoobpasHo n 6e3 npomeaneHus.
ALMUHUCTPATUBHBIA OpraH MOXeT AelCTBOBaThL MMOKO B 3aBUCUMOCTN OT OCOBEH-
HOCTel Jena u cam pelaTtb, KOraa U B kakoM obbeme Bo3byxaaTb Aeno, Kor-
Aa N Kakux y4aCTHMKOB K Hemy npuBnekaTb, Kak U B Kakom obbeme cobupatb
MHGOPMaLMI0 U JoKa3aTenbCTBa, Kak NMPOUM3BOAWUTL 3acnyluMBaHWEe YYacTHUKOB
n 1.0. Takaa ceoboaHas HedopmanbHas npoleaypa orpaHuyMBaeTCcs NuULlb 3a-
NpeToM NPOM3BOMBHOIO K HECOPa3MepPHOro BeAeHWs Aena, yWeMnsoLwero npaea
n ceobopbl rpaxgaH. OpgHako Ta xe cr. 10 3AIl onpepenseT, 4TO MOMNOXeHWe
0 HedopManbHOM BeAeHWM agMWHUCTPaTUBHONM Npoueaypbl He AelCTByeT, ecnu
BCTynatT B cuny ocobble npaBoBble NpeanucaHna o hopme agMUHUCTPaTUBHOMN
npoueaypel. Takne npeanucaHus cogepxatca B pasgene 3AMI o dopmanbHoi
agMuHUCTpaTUBHOM npoueaype (cT1. 63-71 3AMMI).

[MonoxeHns o dopmanbHOM agMUHUCTPaATMBHOW Mpoleaype MOryT npume-
HATLCA TONbKO TOrAa, KOrAa Ha HUX eCTb CCbIfka B APYrMX 3akoHax. Takue CCbinku
cofepxarcs, Hanpumep, B heaepanbHOM 3aKoHe 0 rOpHOM Ao6bIYe Unu B 3eMerb-
HbIX 3aKOHax B obnacTu BOAHOroO mpaBa MM Bbiclwero obpasoBaHus. MNogobHas
npoueaypa Mcnonb3yeTcs, HanpuMep, Npu NpPUHSATAN peLleHns B criyyae oTkasa
OT cnyxbbl B apMuu, nepexope 3emenbHON cCOOCTBEHHOCTM B ropHoW Aobblye u
ap. OHa umeeT cxoacTBO C CyAebHbIM NMPOM3BOACTBOM U MO3TOMY NPUMEHSIETCS
TaMm, rae obCToATENbLCTBA Aena 3aTparmBaloT 0CO6EHHO CMOXHbIN U crneynanbHbIi
Kpyr BOMPOCOB W rae Bonpoc o 6anaHce rocyapcTBEHHbIX U MIMYHBIX UHTEPECOB U
cB060A MOXET CTOATb OYEHb OCTPO.

Ecnn peno Bo3byxagaetca B Buae chopmarnbHOW aAMUHUCTPATUBHOWM npoLe-
Oypbl, TO 3asBneHne o Bo36yxaeHUn Aena nodaeTcs B NMCbMEHHOM BuAe ¢ cob-
CTBEHHOPYYHOW NOAMUCLIo 3asBuTensa’s. Ecnu opraH agMUMHUCTPaUMn npegycmo-
Tpen Ans AaHHOW npoueaypbl cneuvanbHble opMynsipbl, OH Bnpaee TpeboBaTb
nogayun 3asBneHus Tonoko B hopme faHHoro dopmynsapa. 3assneHune, ofHako,

76 Cm. § 64 3AIT.
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MOXeT ObITb cAenaHo W YCTHO, eCnn COTPYAHWK aAMUHUCTPATUBHOrO opraHa 3a-
dUKCUpPYET ero B NMCbMEHHOM BUAeE.

B npouecce noucka uHdopmauymm 1 BbIACHEHNA 06CTOATENbLCTBA Aena [omMX-
HOCTHOE MULO MMeeT MNpaso MNpurnawartb CBMAETENen ANsS Aayun nokasaHui u
3KCNepToB ANS Aayun 3aknodeHus. Ceuaetenn n akcnepTbl 0653aHbl AaBaTh He-
obxoaumyto MHgopmauno’®. Tpyu 3TOM 3aKOH CCblnaeTcsi Ha COOTBETCTBYHOLME
ctatbu [paxpgaHcko-npoueccyanbHoro Ynoxenuss Fepmanun (IFMYT), perynu-
pylolwne aaHHylo obasaHHOCTb. Ecnn cBupgeTenn unm 3KCnepTbl OTKa3blBalOTCH
AasaTb AaHHY0 MHpopMauuio 6e3 0OCHOBaHWI, MPU3HAHHBLIX COOTBETCTBYIOLUMU
ctatbsamu TIYT (HepasrnaweHue uHdopmauum B CBA3M C NpodeccUoHanbHbIM
cTaTycoM, POACTBEHHLIMU OTHOLIEHUSMU UMK ONACHOCTLIO HAaHECEHWA Bpeada unu
yuwiepba camomy cBuaeTento u Ap.), AOMKHOCTHOE NNUL0 MMeeT NpaBo obpaTnuTbes
B aAMUHUCTPATUBHbIA CyA MO MeCTy XUTenbCTBa CBUAETENs UMW 3KcnepTa C 3a-
ABNeHnem o gonpoce. bonee Toro, AOMKHOCTHOE NULIO UMEET NpaBo NPOCUTL CyA
0 NpuBeAeHNN cBMAETENS UMK 3KcnepTa K npucare’’.

YyacTHUKM npoueaypbl UMeT NpaBo MPUCYTCTBOBaTb MpWU Aadve nokasaHuii
CcBUAETENSIMU U NpPU Jaye 3akni4vyeHus aKcnepTamu U 3agaBaTb HeobxoauMble
BONpockl’8. KpoMe TOro, oHU Takke MMET npaBo 6biTb BbiCMyLaHHbIMU. [paBo
Ha 3acnylvBaHue SBMSETCA OAHWM M3 OCHOBOMOMarawLmx npae y4acTHUKOB aj-
MUHWUCTPATUBHOW NpoLeaypbl U MO3TOMY OTPErYNMPOBAHO yXe B NPOCTON UMW He-
dopmanbHoi npoueaype’. B HedopmanbHOW npoueaype 3acnywmBaHUsA MOXHO
He NpoBOAMTbL, €CNU CYLLECTBYET ONACHOCTb UCTEYEHNS BaXKHbIX CPOKOB, HaHece-
HuA yuwepba B peaynbTaTe NPOMEANEHNUS UK B TOM cryyae, Korga 3acnylumBaHue
ngeT Bpaspes ¢ MHTepecamu obljecTBa, u Ap.8° B dhopmanbHOi agMUHUCTpaTMB-
HOW Mnpoleaype YMHOBHUK HE MMEET npaBa CCblNaTbCsl Ha MPUYUHBI, NPUBEOEH-
Hble Bbllle, YTOObl OTKa3aTbCsA OT 3aCnyLINMBaHWUSA YY4aACTHUKOB.

CepaueBuHoli opmanbHOW afMUHUCTPATUBHOW Mpoueaypbl SIBASETCS yCT-
Hoe 3acefaHue. bes Hero agMWUHWUCTPATUBHLIA OpraH He MMeeT npasa BblHECTU
pelweHne. YYacTHUKM MNpuUrnalialTca Ha 3acefaHne MUCbMEHHON MNOBECTKON C
cobniogeHnemM pas3ymMHOro cpoka Ans npurnawexHus. B nosectke Heobxoanmo
yKasaTb, Y4TO NMpu HesBKe 3acefaHne MOXeT NPOBOAUTLCA U B OTCYTCTBME npurna-
weHHoro. Ecnn Heobxoaumo npurnacuTe 6onee 50 YenoBsek, Takoe npurnalleHve
MoXeT OblTb caenaHo B hopme nybnvyHoro obbsBNEHUs, a UMEHHO nybnukaymm
B ohmuManbHOM opraHe yupexaeHuss 1 MecTHol npecced’. CMmbICn U Uenb YyCTHO-
ro 3acefaHusa COCTOAT B TOM, 4TOObI, Kak U Ha 06blYHOM cyaebHOM 3acedaHuu,

76 AG3. 1 §'65 3AMT.
77 AB3. 2 § 65 3AMT.
78 Cwm. § 66 3ATT.

79 AG3. 1 § 28 3AMT.
8 AG3. 2 § 28 3AMT.
81 AG3. 1 § 67 BAMT.
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KBanMULMPOBaHHO M NPodecCcMoHanbHO BbISICHUTL BCe obcTosATensLCcTBa Aena,
BHMMaTenbHO M NoApobHO 3acnywaTb yYaCTHUKOB, HalMTU BCEe BO3MOXHbIE [O-
KasaTenbCTBa M TakuM o6pa3oM co3faTb OCHOBY AMNS NMPUHSTUS B3BELUEHHOTO U
COpa3MepHOro peLleHnsi. 3aKoH NpeaycMaTpyBaeT, YTO OT YCTHOrO 3acefjaHus ero
YYaCTHWUKM MOTYT OTKasaTbCsl, €Cny BOMPOCHI, COAepXalyMecs B UX 3asBNEHUsX,
GbIN peLleHbl MOMNOXWUTENbHO B MOMIHOM OGbEME; €CNU HUKTO U3 YYacTHUKOB B
pasyMHble CPOKU He MNpeAcTaBWn BO3PaXEHW NPOTWB FOTOBSALLErocs agMUHW-
CTPaTMBHOrO akTa WM MPOTUB HaMEPEHWsl aAMUHUCTPaLMKU MPUHSATb PELIEHUs
6e3 NnpoBefeHNs YCTHOro 3aceAaHust; eCnu BCe Y4aCTHUKM COBMECTHO OTKa3anuchb
OT NpPOBeeHUs1 YCTHOrO 3acefaHusi; U, HakoHel, ecrnu NnpoMeanieHue npuseneT
K 3HaunTenbHoMy yuiepby unu Bpeay®. NocnegHss npuymMHa He urpaet ocobow
ponu B afMUHUCTPATUBHOM NpaKTUKe Npexae BCero notomy, 4To Yalle BCEro Bo3-
MOXHO NpefoTBpalleHne Bpeaa unu yuepba cobCTBEHHBIMM YCUANAMU aAMUHU-
CTPaTUBHOIO opraHass.

YcTHoe 3acefaHune He siBnsieTcs MyONUYHBIM, XOTS, KPOME YYacTHWUKOB Aena
M WX 3aKOHHbIX MpeACTaBUTENENR, Ha HEM MOXET MPUCYTCTBOBATb OrpaHWUueH-
HbI Kpyr cryliaTtenei (Hanpumep, COTPYAHWKWA [AHHOTrO aAMWHWUCTPATUBHOMO
opraHa)84. [lomkHOCTHOe nuuo, Beayllee 3acenaHune, obs3aHo obecyanTb obcTos-
TenbCcTBa Aiena U ero NpaBoBYIO OLEHKY C y4YacTHWKaMu 1 NpefocTaBWTb yyacT-
HMKaM BO3MOXHOCTb Bbicka3aTbCsl Mo cyllectBy. OHO Takke o6si3aHO cnefutb
3a TeM, 4YToGbl 3asiBNeHUs! U BbiCKa3blBaHWS Y4aCTHWUKOB NPOW3BOAWMNMCH KBaNMu-
hMLMPOBaHHO 1 ACHO8S. Taknum obpasom, AOMKHOCTHOE NuLUo, NoAobHO cyabe B
rpaxpaHckom cyae, 06s3aHO nMomoraTtb HEOMbITHbIM UM HeJoCTaTouHO obpaso-
BaHHbIM y4aCTHUKaM Npu OCYLLECTBMEHUU UX NpaBa Ha 3acnylUnBaHue.

Bo Bpemsi ycTHOro 3acefaHusi BefeTcsi NPOTOKOS, KOTOPbIA MOAMUCLIBaeTCA
[OOIDKHOCTHBIM NMLIOM, BedyLUMM 3acefaHve U NULoM, COCTaBMBLUMM NpoTokon. B
NPOTOKOMNE AOMKHbI COAEPXATLCA Cpean NPOYUX CBeAEHWIA:

* MECTO U BpPeMSI NPOBEAEHUS 3aceaaHus;
*  VMeHa BefyLllero 3acefaHue, SBUBLLKUXCS YYaCTHUKOB, CBUAETENEN U aKcnep-

TOB;

* NpeameT fena U 3asiBrieHUst y4acTHUKOB;
*  OCHOBHbIE BblCKa3biBaHWUsA CBUAETENEN U 3KCNEPTOBES.

Mocne ycTHoro 3acepaHwsi 4OMKHOCTHOE NULIO MPUHUMAET peLleHne no Aeny
B BWAE aAMWHUCTPATUBHOIO aKTa, KOTOPbIA COCTaBnsieTcs B NUCbMEHHON dopMe.
O6ocHOBaHWe peLLIeHNs Takke AOMKHO coaepXaTbCsl B aAMUHUCTPATUBHOM aKTe.
PelleHne HanpaBnseTcs yyacTHUKaM Mnpoueaypbl, NpuYeM He OBbIYHbIM MyTeMm,

82 A\G3. 2 § 67 3AMT.
83 Konn @, Pam3ayep Y. Ykas. cou. C. 1192.
84 AG3.1§ 68 3AIM.
85A63 2 § 68 3AM.
88 AG3 4 § 68 3AM.

260



A
At P POLEAYP

a c nomoublo opmanbHON npoueaypbl aAMUHUCTPATUBHOW [OCTaBKW, KOTopas
rapaHTUpyeT nonyyvyeHue pelueHuss UMeHHO appecaTom. Ecnu xe Heobxogumo
AoCTaBuTb pelueHne Bonee yem 50 yyacTHMKam, TO AOCTaBKY MOXHO 3aMeHUTb
ny6nuyHbiM 06bsSBNEHNeM B oduLManbHOM opraHe agMUHUCTPaLUU B MECTHOW
npecce®’”. B Takom cnyyae pelleHne npusHaeTca oguunanbHO AOCTaBNEHHbIM
afpecary, ecnv nocne ero nybnukayuu npownu ase Hegenu.

[ins cynebHoro o6xanoBaHWs NPUHATOrO agMUHUCTPATUMBHOMO akTa y4acTHU-
Kam HeT HeobxoAMMOCTU MPOXoAUTb MpeaBapuTenbHyo AocyaebHylo npoueaypy
ocnapusaHus. OHM MMEIOT NpaBo cpasy MofaTb UCK B aAMWHUCTPATMBHLINA Cya.
CMbICn JaHHOro 3akoHodaTenlbHOro npasuia MOHATEH: NOcKosbKy dopmanbHas
agMUHMUCTPaTMBHAA npoueaypa obecneunBaeT ocobeHHO npodeccrMoHanbHbIn
YpPOBEHb PAacCMOTPeEHNs Aena, To B AONOMHUTENbHON NpoBEpKe Aena BbllecTos-
LWMM aAMUHNUCTPATUBHLIM OPraHoM HeT HeobXxoAWMOCTH.

Hapo ckasaTb, 4TO 3akoHofaTenbHoOe perynupoBaHuWe dopManbHoOW aamu-
HUCTpaTMBHON npoueaypbl He ucuyepnbiBaetcs 3AMI. B MHorouncneHHeix cne-
LUuManbHbIX 3aKOHax TakKxe cofepxaTcs npasuna nposeAeHuss opmanbHon aj-
MUHUCTPATUBHOW MpoLeaypbl, KOTOPble COOTBETCTBYIOT BhILIENPUBEAEHHbIM UK
Aaxe copepxaT elje Gonblie npouefypHbiX dopmanbHocTel. Takue npasuna
MOXHO HaWTu, Hanpumep, B cT. 10 u nocneaywwmx cTatbsax PeaepanbHOro 3a-
KOHa O 3alyMTe OKpyXxatllel cpefbl OT 3arpssHeHust ot 15 mapta 1974 r. (B oT-
HOLLEHUN MONyYeHUs paspelleHns Ha SKCrnnyaTauuio YCTaHOBOK, 3arpsA3HaoLLnX
OKpy>KaloLLyto cpedly), B CT. 7 1 nocneaymwoLlmx cratbax ®egepanbHoro 3akoHa o6
aToMHoW aHeprum oT 15 nionst 1985 r. (B OTHOLIEHUW MONYYEHUs paspeLleHns Ha
BO3BeAeHMEe W dKCniyaTauuio YCTaHOBOK, MPOM3BOAALWMX unu nepepabaTtbiBaio-
LMX aTOMHble 0TX0Abl) U T.4. Tak, B COOTBETCTBMM C 06OMMK 3aKOHaMu Heobxo-
avMo ony6nmkoBaTbh MHGOPMaLMIO O NNaHMPYEeMbIX YCTaHOBKax B oduLMansHOM
opraHe agMUHUCTPALMN N MECTHOI Npecce, a K 3asiBKaM 1 BCEM COMYyTCTBYIOLLUM
[oKymMeHTam Heobxoaumo obecneynTb CBOGOAHBIN [OCTYN OOLLECTBEHHOCTU B
TeyeHne ofHOro mMecsiya co AHSA nybnukauyun. Takue crneynanbHble 3aKOHbl NpU-
MEHSII0TCS BMeCTO obLwux npasun, cogepxalymxcs B SAM.

HakoHel, Ans cTpouTenbcTBa JOPOr, adponopToB, 3aBOAOB MO nepepaboTke
MYCOPHBIX OTXOA0B W APYrMX MaclTabHbIX CTPOUTENbHbIX 0OBEKTOB NPUMEHATCA
cneuuanbHas npoueaypa oduuMansHOro yTeepxaeHus nnaxHat. Bmecto 6onbLuo-
ro KonnyecTsa HeobXxoANMbIX paspeLleHuii U NNLLEH3UIA, KOTopble AOMKHBI Bbinu Obl
BblAaBaTb CaMble pa3Hble aAMWHUCTPATUBHbBIE OpraHbl (Hanpumep, paspeLueHne Ha
CTPOUTENbLCTBO, paspeLleHne OpraHoB Mo OXpaHe OKpyxalLlen cpepl, No 3awure
BOAbl U T.A.) B pe3ynbTate 06beMHON 1 ANUTENbHON aAMUHUCTPATUBHON NpoLeay-
pbl, BblJaeTCs OOWH 3aKMIOYUTENbHBIN aAMUHUCTPATUBHBIVA aKT, 3aMeHSIoLNA BCe

87 AG3. 2 §. 69 3AMT.
8 Cm. § 72 v panee 3AMT.
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ocTasnbHble paspelleHus. Kpome Toro, nocne okoHYaHUs Takow npoLeaypbl UCKMo-
4aeTcsl BO3MOXHOCTb CO CTOPOHbI COCeEeN U UHbIX YHaCTHUKOB 06XanoBaTth NPOeKT
B cyfde. 34ech TakKe CoaepxaTcs cneumanbHble M JOBOMbHO CMOXHbIE Npoleayp-
Hble npasuna. Tak, HanpuMep, Npaeo BbITb 3acnyLlaHHLIMKU MO Aeny NosBnseTcs y
BCEX aAMMUHNCTPATUBHbIX OPTraHoB, Ybsl KOMNETEHLMSA 3aTPOHYTa NPOEKTOM, TO eCTb
3TO NMPaBO OCYLLECTBRSAETCA YXKe BHYTPU aAMUHUCTPATUBHOM nepapxun. Te ropoaa
1 cena, YbW MHTEpeChl ByayT 3aTPOHYThbI NPOEKTOM, 0653aHbl NpeaocTaBuTh obLle-
CTBEHHOCTM AOCTYN K NfaHy no CTPOUTENbCTBY B TedeHne ofHoro Mecsua. Jioboe
UL, YbM UHTEpEecChbl 3aTparMBaloTCA MPOEKTOM, MMeeT MpaBo NpeacTaBUTb CBOM
BO3PaXeHNs1 aAMUHUCTPATMBHBIM OpraHam. JInwb nocne aToro BO3MOXHO MpoBe-
AeHne obCyaeHns npoekTa Co BCEMU Y4YaCTHUKaMU U MPUHSATUE OKOHYaTEenNbHOro
peleHnst 06 odmLManbHOM yTBEPXAEHUN NnaHa.

Bce Bblleyka3aHHble hopmann3oBaHHble adMUHUCTPaTUBHbIE NPOLEAypbl He
ABMSAOTCS, OAHAKO, TUNUYHOW POPMOI aAMUHNCTPATUBHBIX AEACTBUIA B obnactu
OCYLLIeCTBIIEHUsI NpaB rpaxaaH W IopuanMvecknx nul. Ha npaktuke agmuHucTpa-
TUBHBI OpraH yalle Bcero npuberaet k cBO60AHON U HedopmanbHONM npoLeany-
pe, No3BoOMsOLLE NPUHATL PeLleHne B ONTUManbHbie Cpoku. MNpaea 1 nHTepech!
Y4YaCTHMKOB NMpoLeaypbl aAMUHUCTPATUBHBIA opraH 06s3aH yunTbiBaTb U B3BELLU-
BaTb B NpoLiecce NPUHATUSA Mo60ro, B TOM YMUCIE U HECMOXHOIO pPeLleHns, Hanpu-
Mep, kak 6blno NokasaHo Bbille, NPU NPUMEHEHUN CryXeBHOro yCMoTpeHus.

§ 4. MpuHUMNBI agMUHUCTPaTUBHBIX Npoueayp

CCMOTpeHNe NPUHLMMOB aAMUHUCTPATUBHLIX NPOLEAYP Bbi3BAHO TeM, HYTO
P:HVI ABNAOTCA OCHOBOW 3(P(PEKTUBHBLIX B3aMMOOTHOLUEHUA CYOBLEKTOB my-
6n1MyHoOro npaea M YacTHbIX nuy. TMpuHUMNLI BOGUPatoT, OUKCUMPYIOT CYLEeCTBEH-
Hble 3aKOHOMEPHOCTU, B3aUMOCBSI3N WU OTHOLIEHWUS Mexay CTOPOHaMW afMWHK-
CTpaTMBHbIX NpoLleayp. VIMeHHO B HUX OTpaXaeTcs couuanbHas ponb U CYLHOCTb
hYHKLMOHMPOBaHUA roCyAapCTBEHHOrO annapaTta no peanusauuun npas, cBo60A
1 UCMOMHEeHUs 06A3aHHOCTeN rpaxgaH U opraHusauuid. Monyvas HopmaTUBHO-
npaBoBOE 3aKpenneHue, MPUHLUNbLI BbLICTYNaT oduunanbHbIMU OpUeHTUpamm
Ansi BCeX Cy6bekToB aAMUHUCTPATUBHO-NPOLEAYPHbLIX NPABOOTHOLLEHWI, TO eCTb
MMeloT topuanyeckn obs3aTenbHoe 3HaveHWe Ans YynpaBMneH4YecKoh NpakTUKK,
YTO npugaeT cTabunbHOCTb aAMUHUCTPATUBHO-BNACTHON AEATENbHOCTU OpraHoB
VCMOMHWUTENLHOW BNacTu.

MpUHUMNBLI aAMUHUCTPaTUBHBIX NpoLleayp Npu3BaHbl KOHKPETU3NPOBATL KOH-
CTUTYLUMOHHbIE FapaHTUM MpaB YacTHbIX NWUL, U MPUMEHUTL obLlenpusHaHHbIe
LEHHOCTN MpaBOBOro rocyJapcTea BO B3aUMOOTHOLLEHUAX (DU3NYECKUX U HOpU-
ANYECKMX NnL, ¢ opraHamu ny6nmyHon Bnactu. OHW JOMKHbLI HE TOMbKO He npe-
NATCTBOBaTb MNPOSIBMEHUIO KOHCTUTYLMOHHBIX MPUHLMUMNOB, HO U BCEMEPHO Crno-
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co6CTBOBaTL MX PacKpbITUIO U AeTanusauum, TeM cambiM opMupys dyHaameHT
[eMOoKpaTUYeCcKoro rocyaapCTBeHHOro ynpaesneHus B KasaxcraHe.

B 3apybexHom 3akoHopaTenbcTBe Habniogaetcs ycTtonuuBasi TeHOeHUus
BKMIOYEHWSA MPUHUMMNOB B CTPYKTYPY 3aKOHOB 06 agMWHMCTpaTWMBHbLIX npoueay-
pax. Tak, ADMUHUCTpPaTMBHO-NpoOLecCyanbHbI 3akoH JlaTBuiickoit Pecnybnuku ot
25 okta6psa 2001 r. cogepxut 11 cnegyoLwmnx NPUHLMMNOB:

1) npwuHUMN cobnoaeHns npaB YacTHOro nuua;

) MNpUHUMN paBHOMpaBuUs;

) NPVHUMN NPaBOMEPHOCTU;
) MPWHLMN PasyMHOro NPUMEHEHUs HOPM Mnpasa;
) NPWHUMN 3anpeLleHns NpousBona;

) NPWHLMN NPaBOBOro JOBEPUS;

) NPWHLUMN OrOBOPKWU 3aKOHa;
)

)

0

1

0N gD wWwN

NPUHLMN AEeMOKPaTU4eCKOro CTpos;
NPUHLMN COPasmMepHoCTH;

) NPUHLMN npuopuTeTa 3akoHa;

) NpUHUMN npoueccyanbHOW cnpaBeanMBOCTUSS.

3akoH Pecny6nuku Apmerus ot 18 dpeBpans 2004 r. «O6 ocHoBax agMuHUCTpa-

TUBHOW AEATENbHOCTM U afMUHUCTPaATUBHOM NPOU3BOACTBE» (PUKCUPYET MPUHLIK-

Nbl 3aKOHHOCTW aAMWHUCTPaTUBHOW [OeATeNbHOCTW; 3anpeTa 3noynotpebrneHus

dopmanbHbiMKM TpeboBaHWAMMK; OrpaHUYeHUs OUCKPELMOHHbBIX MOMHOMOYWIA; 3a-

npeta npou3Bona; copa3MepHOCTU aAMUHUCTPaTUBHONM AeATenbHOCTW; bonbliee

BKIOYaeT B ceb5 MeHbluee; Npe3ymnumMm AOCTOBEPHOCTM; 3KOHOMUYHOCTH®O,
3AlN PK npegycmatpuBaeT cnegyowme NpuHUMUNGL agMUHUCTPATUBHbBIX NPo-

ueayp:

1) 3aKkoHHOCTH;

2) NOAYMHEHUS HMXECTOALLMX rOCYAaPCTBEHHbLIX OPraHOB M AOMKHOCTHBIX Nl
BbILLECTOALMNM;

3) paBeHcTBa BCex nepef 3aKOHOM W CyaoM;

4) npuopuTeTa npas u cBo6OA rpaxaaH, HeAoMnyCTUMOCTU NPOSIBNEHUI Bopokpa-
TM3Ma ¥ BOMOKUTBLI NPU pacCMOTpeHun obpalleHnin rpaxaaH v opraHmsauuii;

5) obsAsaTenbHOCTM ANS BCeX rpaxaaH, opraHusaumin u AOMMKHOCTHBIX UL, npeay-
CMOTPEHHbIX aAMWHUCTPaTUBHBIMKU MpoLleaypamu AeRCTBUA U aKToB;

6) B3avMHOI OTBETCTBEHHOCTU N BanaHca MHTEPecoB NNUYHOCTK, obLlecTBa U ro-

cyfnapcTea;

©

89 http://www.ncpi.gov.by/ (nata nocewjenuns 1 mapta 2009 r.).

% Taioke NpUHUMNLI cogepxaTcs B PeaepanbHom 3akoHe LUseiuapun «O6 agMUHUCTPATUBHBLIX MPO-
uenypax» ot 20 gekabpsi 1968 r.; 3akoHe Kbiprbisckoit Pecnybnvku «O6 agMUHUCTPaTUMBHBIX NpoLe-
pypax» ot 1 mapta 2004 r., http://center.gov.by/debur/docs/law/zakonkr.htm (gata nocewenuns 1 map-
Ta 2009 r.); 3akoHe OcToHckol Pecnybnukn «O6 agMUHUCTpaTUBHONW npouenype» oT 6 uioHa 2001 r.,
http://center.gov.by/debur/docs/law/administrative_act_est_rus.htm (gata nocetiennsi 1 mapra 2009 r.); 3a-
koHe Pecny6nuku Benapycb «O6 ocHoBax agMUHUCTPATVBHBIX MpoLeayp» oT 28 okTa6ps 2008 r. u ap.
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7) ydveta OOLLECTBEHHOrO MHEHWS W FMacHOCTW MpWU CTPOrom cobnopeHnn 3a-
KoHOAaTenbCTBa O roCyAapCTBEHHbIX CEKpeTax U MHON OXPaHSEeMO 3aKOHOM
TalHe;

8) noppepxaHua aBTopuTeTa rocyAapCTBEHHOW BNacTW W HedoNnyLleHWsa AeW-
CTBUIA, cnocobHbIX anckpeanTnposatk Pecnybnuky Kasaxctan u npotusope-
Yalmx MHTepecam rocyaapCTBEHHOW Cyx6bl, B TOM Yucne NpoTUBOCTOAHUS
NPOSIBNEHNAM KOPPYNLMKU, CTPOroro cobMoAeHNs YyCTaHOBIIEHHbIX 3aKoHOAa-
TENbCTBOM AN FOCYAAPCTBEHHbIX CyXallnx 3anpeToB U OrpaHnYeHui;

9) eauHcTBa TpeboBaHUI aAMUHUCTPATMBHBIX Npoueayp ANS rocyaapCTBEHHbIX
OpraHoB BCEX YPOBHEN;

10) 4eTKOro pasrpaHUy4eHns KOMMETEHLUUW W COrnacoBaHHOIO (MYHKLMOHUPOBA-
HWUSA BCEX roCyAapCTBEHHbIX OPraHOB U AOMKHOCTHbIX NNL, rocyaapcTBa;

11) 3KOHOMWMYHOCTM U 3PPEKTUBHOCTHY;

12) BOCTYMHOCTU M KayecTBa rocyAapCTBEHHbIX YCNyr.

OcTtaHoBuMcst nogpobHee Ha NpUHLMNax, HanpaBneHHbIX Ha.NoBbIWEHNE -

HEKTUBHOCTU NMPUHATUA aAMUHUCTpaLMeEN pelleHnin No peanusaummn npas u CBo-

60oA rpaxaaH 1 opraHu3auui.

[pyHYMN  3aKOHHOCTY.

MpYHUMN  3aKOHHOCTM BbICTYNaeT YyHUBEpcanbHbIM, 06LieoTpacnesbiM
NPUHUMNOM B MPaBOBOM rocyAapcTBe, KOTOPLIN B chepe afgMUHUCTPaATUBHBLIX
npoueayp MoxHO 0603HaUNTb B KayecTBE MPUHLMNA «CBA3AHHOCTU AesATenNb-
HOCTW rocyfdapcTBa 3akoHOM». CyLHOCTb AaHHOro MpuHUMNa 3akn4vaeTcs B
cnegymouem.

OpraHbl UCMOMHUTENBHONW BNacTU CO3[al0TCA B COOTBETCTBUM C 3aKOHOM M
HagenawTcs KOMNEeTeHUMen 3aKoHOAAaTeNlbCTBOM, COOTBETCTBEHHO, rocyadap-
CTBEHHas aflMMHUCTPaLUUs BNpaBe M [OMKXHA OCYLLECTBNATb TONbKO T€ MOMHO-
MOYUSi, KOTOpPble NPUHaAMexaT el B COOTBETCTBMU C HOPMaTUBHbLIMU NPaBOBbLIMU
aktamu. [pu 3TOM KOMMNETEHLMOHHbIE HOPMbI AOMXHbI M3naraTbCs B TEKCTE HOP-
MaTUBHbIX NPABOBbLIX aKTOB MpeAeribHO YeTKo U icHO. Mpou3BonbHas aeatenb-
HOCTb rOCyapCTBEHHbIX OPraHOB paccMaTpuBaeTCsl Kak HapyLleHWe npuHuuna
3aKOHHOCTM U 3noynoTpebnexHne (NpeBbllleHrne) BNacTbio, YTO, B CBOK OYepesb,
BMeYeT PUANYECKYID OTBETCTBEHHOCTb BUHOBHBIX JOJIKHOCTHBIX NWL, @ npu-
HSTbI NPaBOBOW akT, AelicTBue (6e3nelnicTene), CoBepLIEHHOE aAMUHUCTPaTUB-
HbIM OpraHoM co 31oynoTpebrneHnem (NpeBbILEHNEM) BMACTbI, CHUTAKOTCS He-
[eNCTBUTENbHBIMU.

Ocobasi LeHHOCTb paccmaTpuBaemMoro npuHuuna B cdepe agMUHUCTPaTUB-
HbIX Npoueayp 3akfyYyaeTcss B TOM, YTO «CBSI3aHHOCTbY» AESTENbHOCTU aaMUHU-
cTpauumn 3akoHoM obecrneunBaeT ee Npefcka3yeMocCTb ANs FpaxaaH U opraHusa-
uuit. 3aMeTuM, YTO NPUHLMN 3aKOHHOCTU HE OrPaHMYMBAETCS 3aKOHOAATENbHbIMU
akTamu. KomneTeHuus Tex WnuM MHbIX OPraHoB WCMOMHUTENbHOW BNAcTU MOXET
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3aKpennsATbCA U B MOA3AKOHHbIX HOPMATMBHbBIX NPABOBbIX akTax. Takyl No3vumio
3aHumaeT KoHcTutyuuorHbin CoseT Pecnybnuku KasaxcraH®!.

Bnuskue no cyTM NonoXeHus 4aBHO CRyXaT OCHOBOW ANs AESTENbHOCTU aj-
MUHUCTPATMUBHBLIX OPraHoB B ApYrux rocyaapcreax, B 4YacTHoctu, B OPI. Peub
nmaeT O [ABYX OCHOBOMONarawLlMx MpUHLMNax npaBoOBOro rocyAapcrsa: MPUHLMN
HENPOTMBOPEYUSI 3aKOHY U MPUHLMN MpuopuTeTa 3akoHa. [puHLUMN HEnpoTUBO-
peynsi 3akoHy O3Ha4yaeT, YTO agMWHUCTPaLUs CBA3aHa B CBOEN OeATenbHOCTM
CYLLECTBYIOLMM 3aKOHOAATENbCTBOM, AOJKHA AEeNCTBOBaTb TOMbKO B COOTBET-
CTBWM C 3aKOHaMW 1 He MUMeET npaBa Ux HapywaTb. MpuHUMN NpuopuTETa 3aKoHa
03HayaeT, 4YTO aAMUHMUCTPATUBHbLIA OpraH UMeeT NpaBo AeACTBOBATb TOMbKO TOr-
fa, Korga oH 6bin YNONMHOMOYEH Ha 3TO 3aKOHOM. JTOT NpUHLMM, Takum obpasom,
naeT fanblie, Yem HenpoTUBOpeYmne 3akoHy. pu 3ToM nof 3aKOHOM MOHWMaeTCs
3aKOHOAATENbHbIA aKkT, NPUHATBIA MapnameHTOM M npolleawnii BClO 3akoHoda-
TenbHyto npoueaypy. OcTanbHble NOA3aKOHHbIE akTbl, OyAb TO NMOCTAHOBMEHUS,
pacnopsiKeHUsi, MHCTPYKLUW, MUCbMa U T.4., HE MOTyT ObITb OCHOBaHWEM Ans Aes-
TENbHOCTU afMUHUCTPATUBHbIX OPraHoB.

MepeoueHnTb 3Ha4YeHWe AaHHbIX MPUHLMMNOB, MPEeXAe BCEro npuHuuna npu-
opuTeTa 3akoHa, TpyAHO, MGO MMEHHO MOCMEAHWIA MPUHLMM NO3BOMsSeT NpeaoT-
BpaTUTb NPOW3BONbHbIE, HEOBGOCHOBAHHbLIE WK € OCHOBaHHbIE Ha BHYTPEHHUX
noA3aKkoHHbIX akTax U UHCTPYKUUAX AeiicTBus (6e30encTBUME) agMUHUCTPaATUBHBIX
opraHoB. pu 3TOM He NOANEXUT COMHEHUIO, YTO aMUHUCTPaLUs B TEX cryyasx,
Korga ee [eicTBMSA OrpaHUMuYMBAlOT chepy OCHOBHbIX MpaB U cBoboa 4YenoBeka,
Hanpumep cBo6oay AeMOHCTpauuii U LecTBWiA, cBoboay mpecchl W T.4., UMeeT
npaBo AeiiCTBOBATb TONLKO MO 3aKOHHOMY nosiHoMounto. OaHako 1 TaMm, rae agmu-
HUCTpaumsi 06s13aHa NpYHUMaThL PeLLUeHNe O HadeneHun rpaxaaH onpeaeneHHbl-
MW NbroTaMu 1 NpenmyLLecTBamu, Kak, Hanpumep, NpegocTaBneHne columanbHom
nomoLyM unu Beinnarta nocobus no 6espabortuue, HeobxoaANMMOCTb 3aKkoHoAATENb-
HOro MOMTHOMOYMSA NPU3HAETCs GOMNbLUMHCTBOM YYEHbIX U NPaKTUKOB.

anHL[Mﬂ NoAYnNHeHns HWXeCToALWNX rocy[apCTBEeHHbIX OpraHoB

n  OOJMKHOCTHbLIX 1Nl BbILLECTOSALYNM.

PaccmaTtpuBaembli npuHumn (cybopauHauummn) sBnseTcsa OAHUM U3 CUCTEMO-
o6pasyLwmnx B agMMHUCTPATMBHOM Npase B Lienom, B TOM yucne npu obocobne-
HUW ero OT YacTHOMpPaBOBbIX oTpacner npaea. OgHako NpuHUMN cybopauHalmm
XapakTepeH ANs npoueayp opraHusauun paboTbl rocyAapCTBEHHbIX OpraHoB W
NOAYMHEHHbIX UM NPeanpusATUiA, opraHu3auuii u 1.4. B cBA3M c aTUM Aenctene
AaHHOro npuHuuna BO B3aMMOOTHOLUEHUAX rpaxaaH, HerocyaapCTBEeHHbIX opra-
HVI3aLWIl7I n opraHos MCMNONHUTENbLHOW BRacTu He ,CleVICTByeT.

91 Cm.: HopmatuBHoe noctaHoBneHue KoHcTutyumoHHoro Coeeta Pecny6nuku Kasaxcran «O6 odu-
uuanbHoM TonkoBaHuu ctateu 54, noanyHktoB 1) u 3) nyHkta 3 ctateun 61, a Takke psiaa APYrux HOpM

KoHcTtuTyuun Pecny6nukn KasaxctaH no Bonpocam opraHu3auuu rocyapCTBEHHOro ynpaeneHus» ot 15
okTa6ps 2008 roaa // KasaxcraHckas npasaa. 30 oktsiops 2008 r.
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TpuHYyMn paBeHcTBa BCex nepes 3aKOHOM U CYAOM.

OH UCXOOUT U3 KOHCTUTYLIMOHHBIX MOMOXEHWIA U NpU3BaH 06ecneynTb paBHble
BO3MOXHOCTU NpaB 3asiBUTENei He3aBUCKUMO OT MPOUCXOXKOEHUS, COLUAanbHOrO,
[OMKHOCTHOTO M MMYLLECTBEHHOTO MOMOXEHWs, Nomna, pacbl, HaLMOHANbHOCTU,
A3blKa, OTHOLLEHMUS K Penurumn, yeexaeHun, Mecta XuUTenscTea Unm nobbix UHbIX
obcTosATenbCTB. B cnyyae MOEHTUYHBIX 0BCTOATENLCTB MO pasHbiM AENam BbiHe-
CEHHbIE M0 HUM PELLEHMS OOKHbI BbiTh OAMHAKOBBI, 33 UCKMIOYEHNEM CIyYaes, B
KOTOPbIX MMEIOTCS 3aKOHHbIE OCHOBaHWUS ANSI BBIHECEHWSI MHOTO PELLEHUS.

TakumMu crnyyasMu sIBNSOTCA Hanuuve B 3aKoHOAATENbCTBE CreuuanbHbIX
npoueaypHbIX NpaBuil, 3aKMYaloLWmXcs B 9KCTPAOPAUHAPHOCTU 0BGCTOATENLCTB
(HenocpeAcTBeHHasH yrpo3a XW3HU U 340POBbIO), HanMuue crneLuanbHbIX NpaBo-
BbIX CTATyCOB CyGBHEKTOB Npasa (BOEHHOCNyXallue U Ap.) UK agMUHUCTPATUBHO-
NpaBoBbIX PEXWMOB (rocyAapcTBeHHasi rpaHuua Pecnybnukv KasaxctaH, cneuu-
anbHasi 3KOHOMUYECKas 30Ha U T.4.).

Takum 06pa3oM, paccMaTpUBaeMblii MPUHLMM O3HAYAET, YTO MPU OCYLLEeCTBIe-
HUW aAMUHUCTPATMBHBIX NPoLeayp rpaxaaHe paBHbl Nepes 3aKoHOM HE3aBUCUMO
OT nona, pacbl, HALWOHANLHOCTH, 3blKa, OTHOLLEHMUS K PENUIUK, YOEXAEHUNA, Me-
CTa XUTENbCTBA, MPOUCXOXAEHUS, UMYLLECTBEHHOTO U IOMKHOCTHOTO MONIOXEHUS,
NPUHAANEXHOCTU K MOMUTUYECKUM NapTUSIM U UHLIM OBLLECTBEHHbIM 0GbeanHe-
HUAM, a lopUAMYECKMe NULa paBHbl HE3ABUCUMO OT OpraHW3aLyOHHO-NPaBOBOW
hopMbI, MecTa HaxoXKAEeHUs!, NOQYUHEHHOCTU U (POPMbI COBCTBEHHOCTH.

lMpuHymn npuoputeta npasB v cBoOOA rpaxaaH, HELonyCTUMOCTHU pPOsiB-
neHwii 6ropokpatuamMa U BOJSIOKUTHI NPU PaccMOTPEHUN

obpalyeHwii rpaxaaH U opraHu3aymii.

3T0T npuHUMN npeanonaraetT 06s3aHHOCTb rOCYAapCTBEHHOW afMWUHUCTpa-

LMK B KaXAOM Cryyae OCYLLECTBMEHUS aAMUHUCTPATUBHbBIX NpoLiedyp UCXOAUTb,

npexae BCero, U3 MHTEPECOB YenoBeka, ero npae U cBo6oa. VIMeHHo npasa u cBo-

6oabl YenoBeka onpeaensioT coaepXaHue U NPUMEHEHUE 3aKOHOB M UHbIX HOP-

MaTUBHbIX NpaBoBbIX akToB (CT. 12 KoHcTtuTyummn Pecnybnukn KasaxctaH). CyTb

[aHHOro NpUHLUMNa NposIBNSETCA B CEAYIOWNX SNEMeHTax:

*  npe3ymMnuusi 4O6PONOPSA0YHOCTM 3asiBUTENS: @) NPEANoNoXeHne 4o6pOCcoBECTHO-
CTU 3asIBUTENS - 3asiBUTENb - AEACTBUTENBHO TO NMKLIO, 3a KOTopoe cebsi BbiaaeT;
6) NpeanonoxeHye 3akOHOMOCIYLUHOCTU 3asiBUTENS - 3asiBUTENb AENCTBUTENBHO
MIMeeT TO NPaBo, Ha KOTOPOE CChIAETCsl, UM MUMEIOTCS Te OBCTOATENLCTBA, Ha KO-
TOpble YacTHOe NMULO CCbinaeTcsl B 060CHOBaHWE CBOETO 3asiBEHUST;

*  Npesymnuusi akTUBHOCTWM aAMUHUCTPaLMWM WM MPUHLUMN «aKTUBHas agMu-
HUCTPaLMS - aKTUBHbLIA rpaXaaHuH (OpraHusauus)», KOTOPYH0 COCTaBnseT, C
O[HOW CTOPOHbI, 0653aHHOCTb [oKa3blBaHNS O0BOCHOBAHHOCTU MOAO3PEHWIA
B HapyLleHuu npuHuMna Ao6ponopsaoYHOCTU 3asBUTENS, a C ApYron - o6s-
3aHHOCTb [0Ka3biBaHUsi 060CHOBaHHOCTU (B MaTepuarnbHOM W opmarnbHOM
CMbICIEe) NPaBOBbIX aKTOB, KOTOPas BO3MnaraeTcs Ha agMUHUCTPaLMIO;
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* MpaBWmno okasaHWsa rocyAapCTBEHHOW afAMUHUCTpaLWei NpPaBoBOW M UHOW He-
06xoaMMoit NMoMOLLM 3asiBUTenNto, BkMoyasi 06s3aHHOCTb MHOPMUPOBATL O
CYLLECTBYIOLLEM MPABOBOM PErynupoBaHWU U MpakTuke, npasax U 06s3aHHO-
cTaX 3assuTens, cnocobe, Nopsiake U cpokax obxanosaHms2,

lpuHYMn  B3aUMHOV ~ OTBETCTBEHHOCTYU

u banaHca WHTEPecoB JMYHOCTW, obLjecTBa M rocyaapcTsa.

[aHHbIA NpUHUMN BbICTYNaeT cneacTBMEM PasBUTUS NpUHUMNG npuoputeTa
npae u ceoboa rpaxaaH. OH nogpasymeBaeT Hanuyve B3avMHOW OTBETCTBEHHO-
CTW 1 noaaepxaHue pasyMHoro 6anaHca MHTEPecoB NMYHOCTH, obLLiecTBa U rocy-
[apcTtBa, T.e NyGnNUYHbIX U YaCTHbIX UHTEPECOB.

BawuTta ny6nmyHbIX MHTEpecoB obLiecTBa M rocyaapctea HeusbexHo 3aTpa-
rmBaeT B TOW UMM UHOW CTeneHn npaBa U cBoboAbl YacTHbIX nuy. B aTon cBsisn
JOCTWXEeHUe GanaHca OCyLEeCTBASIETCA MyTeM COM3MEpEeHUs 3HaYMMOCTU Lenu
N CTEeNeHW OrpaHuyeHuin MpaBoOBOro craTtyca rpaxgaH v opraHusauuin. OpraHbl
BMacTU He AOJIKHbl M3[aBaTb MpaBOBble aKTbl, €Cnn ylepd, HAHOCUMBbIV Takum
aKTOM 3aKOHHbLIM MpaBaM W MHTepecaM YacTHbIX NWL, 3HAYUTENbHO NPEBOCXOAUT
nonb3y, npuHocumyto akTom. [pu aTom crniegyeT cobniogaTte NMPaBoOBble PaMKM,
ycTaHoBneHHble cT. 39 KoHcTutyumn Pecnybnukn KasaxctaH: «npaBa u cBo6oabl
YyernoBeka W rpaxaaHvHa MoryT ObiTb OrpaHuW4YeHbl TONIbKO 3aKkoHamy W Nulb B
TOV Mepe, B KakoW 3TO He06XO0AMMO B LEensX 3aluTbl KOHCTUTYLIMOHHOIO CTPOS,
oXpaHbl 06LLEeCTBEHHOro nopsigka, npae v cBoboa YenoBeka, 340POBbsi U HpaB-
CTBEHHOCTU HaceneHus».

lNpuHymn yyeta OOLYECTBEHHOrO MHEHWSI U [J1aCHOCTU

(OTKPLITOCTH,  TPAHCaPEeHTHOCTH) fpu  cTporom cobrogeHnn

3aKoHoAaresibCTBa O [OCYA8PCTBEHHbIX CeKpeTax

U UHOV OXpaHsIeMOV 3aKOHOM TaiHe.

OH npepanonaraet, 4To AeATENIbHOCTb UCMOMHUTENBHBIX OPraHOB BMACTU OTKPbITa
1 04YeBUAHA AN MHCTUTYTOB rPaXKdaHCKoOro obLecTBa u oTAenbHbIX rpaxaaH. Peys
naeT o nNpase Ha AOCTYN K MHopMaLun 0 AeaTeNlbHOCTU roCydapCTBEHHbIX OPraHos,
TOW WNW MHOW agMWUHWUCTPATUBHOW Mnpoleaype, OCYLIECTBNEHNE KOTOPOW BXOAUT B
ero KOMMNeTeHLMo, BO3MOXHOCTU 3aMHTEpecoBaHHOMY WLy 3HAKOMUTLCA C maTte-
pvranamu, cBsi3aHHbIMW C aAMUHUCTPATUBHOW NPOLIeaYpON, B TOM YUCNE MPUHUMATL
y4yacTue B pacCMOTPEHUM afMUHUCTPATMBHOIO Aenia NUYHO U (Unu) Yepes CBOWX
npeacTaBuTenei. TO BaXHbIV MPUHLMM OTHOLLEHWUI MeXAY rpaXaaHUHOM 1 rocyaap-
CTBOM B OTKPbITOM U IeMOKpaTU4HOM obLiecTBe. B 3TOM KOHTEKCTEe OrpoMHOe 3Haye-
HMe UMEIOT He3aBUCUMble CPEACTBA MAccoBOM MHAOpMaLmMn, obecneynBaroLLe LLn-
pOKMe Cou HaceneHnst coumanbHO 3HauvMMOi NHdopMaLmeid, a Takke GecnnaTtHbli

92 AMMHUCTpaTMBHO-NpoLieccyanbHoe npaBo: Kypc nekuwii / noa ped. W.LW.KunsicxaHosa. - M.:
IOHUTW-OAHA, 3akoH u npaeo, 2004. C. 110-111.
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[OCTYN rpaxaaH K AeiCTBYIOLLEeMY HauMoHanbHOMY 3akoHoAaTenbcTBy 06 agMuHK-
cTpaTMBHbIX MpoLeaypax. bonee Toro, opraHbl rocy4apCTBEHHON BrnacTu 06s3aHb
6ecnnaTtHo NpeacTaBnsTb YyCTAHOBMNEHHbIE (DOPMbl AOKYMEHTOB, UCMOMNb3yeMbIX npu
paccMOTPEeHUM aAMUHUCTPATUBHBIX e, PasbsiCHATL NOPSAOK UX 3anonHeHus. B ka-
YeCTBE OAHOro U3 HamnpaBneHU COBEPLUEHCTBOBAHNS aAMUHUCTPATUBHBIX NPoLEeayp
B 3TOW CBSA3W BUAWTCH YCTaHOBNEHWE 06s3aTenbHOCTU nepuoamyeckor nybnunkaumm
neTanbHbIX 0030pOB 3aKOHOAATENBLCTBA, B KOTOPbIX 06061 anuck Obl ownbky npaso-
npumeHunTenen B cpepe aaMMHUCTPATUBHBIX NpoLeayp.

[MpuHUMN  3KOHOMUYHOCTU U 3GDGHEKTUBHOCTH.

OTOT NPUHLMN 3aKNoYaeTcs B COOMNIOAEHNN NPU YCTAaHOBNEHWUN B 3aKOHOAATENb-
CTBE W OCYLLECTBMEHWUN B NpaKTUKe agMUHUCTPATMBHLIX NpoLeayp npasuna o ToMm,
YTO peanuaauusa npas, cBO6OA M UCMONHEHNA 06S3aHHOCTEN rpaXaaH U opraHv3a-
LM JOMKHA OCYLLECTBNATLCA HauMeHee 3aTpaTHbIM Cnocobom, T.e. 3a HauMeHbLLIee
BpPEMS U1 3aTpaT pecypcoB (npexae Bcero matepuanbHbix). Moatomy 3AlN PK 3akpe-
nnseT, YTO NpoLeaypbl peanusauum npas rpaxaaH AOMKHbI NpedycmaTpuBaTh:

1) nopspok peanusauuv npas, NPy KOTOPOM rpaxpaHe obs3aHbl NPeaocTaBnATbh
rocyAapCTBEHHbIM OpraHaMm ¥ AOMMKHOCTHLIM NMLaM MUHUMArbHOE YMCNOo A0-
KYMEHTOB, NOATBEPXAAOLLMX OPUANYECKN 3HAYMMble DaKThbI;

2) MUHMManbHbIA CPOK peanu3auuy npaB M obecneyeHns 3aKOHHbIX UHTEPecoB
rpaxaaH;

3) MUHUManNbHOE YMCMO MHCTaHLUA, C KOTOPLIMU COrNacoBbLIBAETCA MPOEKT pe-
LWeHNa No peanusauuv npas rpaxaat.

OfOHUM 13 BO3MOXHBIX NyTEl peanu3aumm paccmaTpuBaemoro npuHumMna Bbl-
CTynaeT BHeAPEHNE HOBbIX MH(MOPMALMOHHbLIX TEXHONOMMUIA N BO3MOXHOCTEN NO-
nyyYeHns MHcopMaLmmn B anekTpoHHOM copmaTte®. Tak, cornacHo 3Al PK ans
npefocTaBnenns MU3NYECKM U IPUANYECKUM NULAM MHAOPMALIMOHHBIX ycnyr
rocyfapcTBeHHble opraHbl co3aatoT Beb-caiTbl, KOTOPble OOMKHbLI cCoaepXaTh:

1) obLyto nHbopmaLmio 0 AeATENbHOCTU rocyAapCTBEHHOro OpraHa;

2) nepeyeHb CTPYKTYPHbIX NOAPa3feneHuii rocyAapCTBEHHOro opraHa u ero noj-
BEOMCTBEHHbIX OpraHu3auuii, a Takke cBefleHus 06 UX pyKOBOAUTENAX;

3) nepeyeHb TeppUTOpMAnbHbIX OPraHoB (MpU MX Hanuuun), Ux 3agadm u yHK-
LMK, a Takke cBeeHns 06 nx pyKoBOAUTENSX;

4) nepeyHW peecTpoB, PErMcTPOB, KaAACTPOB, HAXOAALMNXCA B BEAEHUM rocyaap-

CTBEHHOro opraHa;

nepeyHn obLLEefOCTYMNHLIX SMEKTPOHHBLIX MHPOPMALIMOHHLIX PECYPCOB U 3MneK-

TPOHHbIX YCNyr, NPeAoCTaBNseMbIX PU3NYECKUM U IOPUANYECKUM NULiaMm;

6) HOpMaTMBHbIE NMPaBOBbIE aKTbl, MPUHATHIE FOCYAAPCTBEHHBIM OPraHoOM U BBe-
[OeHHble B feiicTBue;

a
-

9 Cm. nopo.: Bapwwy W.H. MproputeTHble HanpaBneHns COBEPLUEHCTBOBAHUS aMUHUCTPATUBHbBIX
npouepyp // Focynapctso u npaso. 2008. Ns3. C. 5-11.
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7) o6pasupbl 3asBUTENbHBIX JOKYMEHTOB, NPUHUMAaEMbIX FOCYAapCTBEHHbIM opra-
HOM K pacCMOTPEHWI0 B COOTBETCTBUM C 3aKOHaMM U UHbIMW HOPMaTUBHbLIMMW
npaBoBbIMU aKkTamu;

8) cBegeHus 06 OTKPbITbIX KOHKYPCHbIX Toprax (TeHaepax, aykuumoHax), akcnep-
TM3ax U ApYrux MeponpusTUSX U yCNOBUS UX NPOBEAEHUS, a TakkKe yCrnoBus
y4acTusi B HUX PU3NYECKUX U IOPUANYECKUX NNLL;

9) uHdopmaumio 0 Nopsiake paccMOTpeHust obpalleHuii puanyeckux n puamde-
CKWUX NUL, B rOCYAapCTBEHHOM OpraHe, rpadwvk npvema rpaxaaH, o63opbl obpa-
LLIEHW, MHOPMaLMIO O pe3ynbTaTax UX PaCCMOTPEHUS U NPUHATBIX Mepax;

10) cBepeHnsa 06 0OBABNEHHbLIX BaKaHTHbLIX JOMKHOCTSAX roCyAapCTBEHHOrO op-
raHa, ksanudukaunoHHble TpeboBaHMA K KaHAuAaTaM Ha 3amelleHue Ba-
KaHTHbIX JAOMXHOCTEN rocyapCTBEHHOW Cnyx0bbi;

11) TekcTbl oduuManbHbIX BbICTYNNEHUA U 3asiBNEHWIA pyKoBoAMTENen rocyaap-

CTBEHHbIX OPraHoB W WX 3amecTuTenen;

) Hanuuue cepsuca «Bonpoc-oTBeT»;

13) WHTepaKTUBHbIE ONPOCHI rPpaxaaH;

) NeHTy HOBOCTEW;

) CTaTUCTUYECKME [laHHble U NnoKasaTenu, XxapakTepuaylLime CoOCTOSHUE U Aun-
HaMuKy pasBuTUs oTpacnu (cdepbl) B 4acTW, OTHOCALLEACA K KOMMNETEHLNN
rocyapCTBEHHOro opraa;

16) aHanuTuuyeckue goknagbl U 063opbl MHPOPMALMOHHOIO Xapaktepa o Aesi-
TENbHOCTW rocyAapCTBEHHOrO opraHa;

17) nodyTtoBble afpeca, agpeca INEKTPOHHOW MoYTbl, TenedoHbl CrnpaBoYHbIX
cnyx6 rocysapCTBEHHOro opraHa, ero CTPYKTypHbIX nogpasfeneHuii, Teppu-
TOpManbHbIX OPraHoB U NOABEAOMCTBEHHbLIX OpraHu3auui;

18) wHble pasgensl.

AKTyanusauus neHTbl HOBOCTE/ Ha Beb-caliTe rocyfapCTBEHHOro opraHa
OOMXHA OCYLUECTBNATLCA €XEeAHEBHO, akTyanu3auus MHbIX pasgenoB OCyLlecT-
BNSeTCA N0 Mepe Heob6XoAMMOCTH, HO HE pexe OAHOro pasa B HeAento.

MpepnocTaBneHne NHTEPAKTUBHLIX U TPaH3aKLMOHHBLIX YCNYr rocyAapCTBEHHbIX
OpraHoB OcylLecTBNAEeTCA NocpeacTBoM Beb-noptana «3NeKTpoHHOoe npaBuTenb-
CTBO» B COOTBETCTBUU C 3aKoHoAaTenbcTBOM Pecnybnukm KasaxctaH o6 nHdop-
maTtusauumn®. MNpu 3ToM crnegyeT yuuTbiBaThb, YTO HUKaKne obCTOATEenbCTBA, CBSA-
3aHHble C 3KOHOMUYHOCTbLIO Mpoueayp, He MoryT BbiTb onpasaaHbl ocnabneHnem
rapaHTuin npas rpaxaaH B AaHHOW cdepe.

TecHo cBsi3aH C BblLUOOTMEYEHHBIM NMPUHLUMUNOM aAMUHUCTPATUBHBIX MpoLe-
OYyp Y NPUHUMN AOCTYNMHOCTU M KayecTBa roCyfapCTBEHHbIX YCNyr - Oka3aHue ro-

94 B HecTosiLLee BPEMS AMEKTPOHHbI JOKyMEHTOO60pOT nony4uunn
TPU rocyapcTBEHHOro anmnapata, Torga kak ynpolieHne aZIMUHUCTPaTUBHBLIX NpoLeayp, npexae Beero,
[OMKHO GbITb HANPaBNEHO Ha OTHOLIEHWS MeXy rocyAapCTBEHHLIMU OpraHamMn U He NOAYUHEHHBIMU UM
PU3NYECKUMN NULEAMU U UX OPraHN3aLUsSIMU.
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CYAApCTBEHHbIX YCIYyr B KpaTyanlime CpoKu C NpefcTaBneHMeM 3auHTepecoBaH-
HbIM NULIOM B YNONMHOMOYEHHbIA OpraH MMHUManbHOrO KONM4yecTBa AOKYMEHTOB
1 (MnNn) cBedeHUiA ANa OCyLWeCcTBNEHNS agMUHUCTpaTMBHOM npoueaypbl. JaHHbIi
NPUHUMN peanusyeTcs NpefocTaBfieHNEM roCyAapCTBEHHbLIX YCNyr NOCPeACTBOM
«OAHOrO OKHa», T.e. obpalleHunst 3anHTepecoBaHHOro nuua c 3assnexvem B LLOH
C NpUNOXeHNeM [OKYMEHTOB U (MnNK) cBeAeHul, HeobXoauMbIX ANSA ocyLuecTBne-
HUS aAMUHUCTPaTMBHON NpoLeaypbl, KOTopble MOryT 6biTb NPeACTaBneHbl TOMbKO
3auHTEepecoBaHHbIM NUUOM. [MonyyeHvne JOMONHUTENBHON UHGOPMaLUn OT rocy-
[apCTBEHHbIX OPraHoOB, MHbIX FOCYAapPCTBEHHBIX YUPEXAEHUA U rOCyAapCTBEHHbIX
npeanpusTUii AomkHel obecneunTtb cotpyaHukm LIOHa metogom koopauHaumm
6e3 ee ucTpeboBaHUs OT HU3NYECKUX U HOPUONYECKUX NNLL.

B cBoto ouvepenb, aestenbHocTb LIOHOB OCHOBLIBAETCH Ha MpUHLMNAX BEX-
NIMBOCTU; NPEeAOCTaBNeHNs ncyepnbiBatoLen 1 NoNHON nHdopmMaumm; 3aWwmTbl 1
KOHMAEHUMaNbHOCTU nHdopmauum u ap.

B Hay4Hon nuTepaType u 3apy6exHOM 3aKoHOAATENbCTBE 3aKpennseTcs u
NPUHUMN «3anpeT cBepxdopmanuamar», 3akniovalowmica B 3anpeLieHun agmu-
HUCTPATMBHLIM OpraHam O06peMeHsiTb NuL, 06S3aHHOCTAMWU UM B OTKMNOHEHUU
npegocTaBneHnss UM Kakoro-nmbo npaeBa NULb C Lenbilo yaoBneTBopeHus dop-
ManbHbIX TpebGoBaHuii. HecobniogeHne 3anHTepecoBaHHbIM NULOM TpeboBaHuii
opMbl He AOMKHO 0bpallaTbCsi emy BO Bped, €Cnu BO3NOXEHHble Ha HUX 06s-
3aHHOCTM WCMOMHEHbI B cOAepXXaTenbHOM CMbICIE.

AgMuHucTpaTuBHas npoueaypa npeactaenseT coboi napameTpbl npaso-
MEPHOro NMoBeAEHUS, KOTOPblE CHUXAOT HeonpeaeneHHOCTb B AeNCTBUSIX yYacT-
HUKOB MpaBOOTHOLIEHWI. [pu 3TOM gocTuxkeHue abcomntoTHOW onpeaeneHHOCTH
HEBO3MOXHO B CBSI3M C HEOJHOPOAHOCTBIO KOHKPETHbIX criyyaeB. B aTom koHTek-
cTe cobnogeHve «Hagnexallen npoueaypbl» obecneynBaeTcs UCMONb30BaHUEM
NPUHLMMNOB, YTO NPUBOAMUT K CNpaBeAIMBOMY PacCMOTPEHMIO Aena U BbIHECEHUIO
COOTBETCTBYHOLLEIO UHTEpPecam 4acTHOro Nnuua peLleHns.

Bonee Toro, B ycrnoBusx MOCTOSIHHOrO OpPraHu3auuoHHOro pedopmupoBa-
HWS CUCTEMbI rOCyapCTBEHHbIX OpraHoB KasaxcTaHa, U3MeHeHUs ux pyHKUWA u
NMONMHOMOUNIA, BO3HUKHOBEHWUSI HOBbIX (POPM U METOAOB yrnpaBrneHYecKon AeaTenb-
HOCTW ponb MPWHLMMOB aAMUHUCTPATUBHLIX Mpoueayp B cobniogeHun onpege-
TNIEHHOro MopsiAka M MOCTOSIHCTBA B UX AESTENbHOCTU, 0COBEeHHO B cdepe B3au-
MOOTHOLLEHWIA C rpaxaaHamu, nepeoLeHUTb HEBO3MOXHO.



naBa 8
AOMUHUCTPATUBHOE MNMPUHYXOEHWE

§ 1. MNoHATMe n ocobeHHOCTH
afMMHUCTPaTUBHOrO NPUHYXAEHUSA

Hprl alMMHUCTPATUBHOIO MpaBa 3aKpennsioT LWMPOKUIA KpYr Mep NpUHyau-

eNlbHOro BO3[eiCTBUS, MPUMEHSIEMbIX B chepe rocyfapCTBEHHOrO ynpas-

NeHns B Lensx 3awuTbl npaB u ceobon rpaxaaH, obecneyeHusi obLecTBEHHOW

GesonacHOCTW, 3aKOHHOCTU U npasonopsigka. Wcxoas n3 cneunduku agMuHu-

CTpaTMBHOIO MpaBa Kak OTpacnu, perynupylollein obLlecTBEHHble OTHOLLIEHUs,

cknagbiBalollMecss B NpoLEecce BHYTPEHHEr0 W BHELUHEro rocyAapCTBEHHOrO

ynpaBneHus, HopMamu agMUHUCTPaATMBHOIO MpaBa perynupyeTtca agMUHUCTpa-

TUBHOE M YaCTUYHO AWUCLUNIMHAPHOE MPUHYXAEHUE.

ALMVHUCTPaTUBHOE MPUHYXAEHME SIBNSIETCA Pa3HOBUMOHOCTBIO rOCYAapCTBEH-
HOro npuHyxaeHus. Mo rocyAapCTBEHHBIM MPUHYXAEHUEM MOHUMAETCS MeTon
BO34ENCTBUS rocyAapcTBa Ha CO3HaHWe U MoBEeAeHWe Nul, COBEPLUUBLUMX MPO-
TMBOMpPaBHble AeicTBUSA. [JaHHbIi MeToA BblpaxaeTcsl B OTpuLaTenbHbIX nocrnea-
CTBMAX MOpanbHOro, oU3M4eckoro M matepuanbHOro xapakrepa.

Kak n nio6omy MHOMyY BuAy rocyfapCTBEHHOIO NPUHYXAEHUS (YrorioBHOMY, AMUC-
LMNAVHApPHOMY, TpaX4aHCKO-NMPaBOBOMY, MpoueccyanbHoMy), aaMUHUCTPATUBHOMY
NpUCyLL, UCKMIOYUTENBHO MPaBOBON XapakTep (MpaBoBOE MPUHYXAEHWE). AOMUHU-
CTPaTUBHOE NPUHYXAEHWE UMEET U UHbIE CXOXME YEPTbl C APYrUMU BUAAMM rocyaap-
CTBEHHOTO MPUHYXAEHNA: 0O6YCNOBNEHHOCTb 3aKOHaMu, YETKOe onpeaeneHue cyonb-
€KTOB, UMEIOLLMX NPaBo NPUMEHATL MEPbI NPUHYXXAEHUS, Hanu4uue npoueayp.

Mpu aToM agMUHUCTpPATUBHOE NPUHYXAEHWe obnagaeTt psgom crneuuduye-
CKMX YepT, MO3BONSILWMX BbIAENUTb €r0 U3 Kpyra WHbIX Mep roCyAapCTBEHHOro
NPUHYXOEHNUSA, @ UMEHHO:

1. Mepbl aAMWUHUCTPATMBHOIO NPUHYXAEHWUS MPUMEHSIIOTCS Kak C Lefblo Haka-
3aHUSI 3@ YXXe COBEpLUEHHble NpaBOHAapYyLIEHUs (OTBETCTBEHHOCTb), Tak U C
Lienbio NpeaynpexaeHns n npecevyeHuns niobblx NPOTUBOMNPABHBIX AESHUIA.

2. Mepbl aAMUHUCTPATUBHOIO MPUHYXAEHUSA CBSA3aHbl HE TOMbKO C NMpaBoHapy-
LWWEeHMEM, HO U C nMpefoTBpalleHneM OOLECTBEHHO OMacHbIX SIBMEHUIA (pac-
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npocTpaHeHne onacHbix 3aboneBaHuil), yCTpaHeHWeM MocneacTBUA CTUXUIA-

HbIX 6eaCTBUIA.

3. MHOXeCTBEHHOCTb CYObEKTOB, OCYLUECTBNSIOWMX aAMUHUCTPaTMBHOE MNpu-
HyxaeHue. T[IpUMeHATb Mepbl agMUHUCTPaATUBHOIO MNPUHYXAEHUA Brpase
aAMUHUCTPaTMBHbBIE CyAbl W HECKONbKO AECSATKOB PasnUyHbIX OpraHoB rocy-
AapCTBEHHOW agMuHucTpauynn. NpuMeHeHne aaMUHNUCTPATUBHOMO NPUHYXAe-
HUS B OTHOLLEHUM NUL, JONYCTUBLLUX NPaBOHapPYLUEHUS, SBNSETCS He TOMNbKO
npaBoM, HO 1 0653aHHOCTLIO MPaBOMOYHbIX FOCYAaPCTBEHHbIX OPraHoB (A0MX-
HOCTHbIX NuL).

4. AOMMHMCTPaTMBHO-NPABOBOE MPUHYXOEHWE OCYLLECTBNSETCA B paMKax BHECHy-
»ebHoro nogunHeHus. OHO ABNAETCS pe3ynbTaToM peanusaLyn rocyaapCTBEHHO-
BNAacTHbIX MOMHOMOYMA. AQMWHUCTPATUBHOMY MPUHYXOEHUIO MoABepraoTcs
nmua, He CBA3aHHble CNyxebHOW NOAYMHEHHOCTBIO C MPaBONPUMEHSIOLLMMU
opraHamu u ux npegcrasutenamu. CyGbekTbl peanvsauuy mep aaMUHUCTPaTUB-
HOro MPUHYXAEHWA A0MKHBI 0bnagaTte cneyuanbHbIMM NOSIHOMOYMAMM MO OTHO-
LWIEHWIO K CyEbEKTaM, HEMOCPEACTBEHHO HE MOAYMHEHHBIM UM MO cryx6e.

5. AAMUHUCTPATUBHOE MPUHYXAEHWE MOXET pacnpoCTPaHATLCS Kak Ha dunsmye-
CKve, Tak U Ha lopuanyeckme nuua, B TOM Y1Cie U Ha camu opraHbl rocyaap-
CTBEHHOTO yNpaBneHunsi, 4OMKHOCTHbIE NMULA rocyAapCTBEHHbIX OPraHoB.

6. AOMUHUCTPATUBHOE MPUHYXAEHWE BKNOYaeT KOMMNEKC Mep, KoTopble npume-
HSOTCS ANA 3aWUThl U 0XPaHbl 06LECTBEHHbBIX OTHOLLEHWI, perynnpyemMbix He
TOMBKO aAMUHWUCTPaTUBHBIM MPABOM, HO U Pa3fNUYHbIMUA APYrUMU OTPACNSMM
npaea, TakuMu Kak aKonormyeckoe, UHaAHCOBOE, HaroroBoe, 3eMeflbHOE U
ap. 910 obbsicHsAieTCs camol cneundukorn agMUHUCTPATUBHOrO npaea, pac-
NPOCTPaHSIOLLIErocs NpPakTUYeckn Ha Bce cdepbl XKU3HEAEATENBHOCTU obLe-
cTBa W rocyaapcTea.

Mepbl aAMUHUCTPaTUBHOTO MPUHYXAEHWUA AOBOMBHO MHOroobpasHbl. Cylue-
CTBYIOT pasfnuyHble noaxofbl K MX knaccudukauyum, Ho Hambonee npumemnemoi
ABNSETCH UX cUCTeMaTmU3aumsa no Lenu U OCHOBaHUSAM NPUMEHEHNS, a8 UMEHHO:
Mepbl aAMUHUCTPaTUBHOTO NpeaynpexaeHus.

Mepbl agMWHUCTPaTUBHOIO NpeceyeHuns.

Mepbl agMUHUCTPaTUBHO-NpoLeccyanbHoro obecneyeHus.

Mepbl aAMWHUCTPATMBHON OTBETCTBEHHOCTU.

Mepbl BO3MeLLeHUA NPUYMHEHHOrOo yuiepba, BOCCTAHOBNEHUS HapYLUEHHbIX

npas.

[aHHas knaccudukaumsa, Kak U MHOrMe apyrue B agMUHUCTPATUBHOM Mpase,

ABNSIETCH AOCTaTOMHO YCMOBHON, TaK Kak OA4Ha U Ta Xe Mepa MOXeT OTHOCUTbCS

K pa3nuyHbIM BUAAM aaMUHUCTPATUBHOMO NPUHYXAEHUs. Hanpumep, NU4YHbIn fo-

CMOTP WnW NpoBepka AOKYMEHTOB, B 3aBUCUMMOCTU OT OOCTOSITENbCTB NpUMeHe-

HWSA, MOTYT paccMaTpuBaTbCs U Kak Mepbl agMUHUCTPATUBHOIO NpeaynpexaeHns

(Hanpumep, NpY OCYLLECTBNEHNN PEXUMHbBIX MEPONPUSTUIA), NMBO Kak Mepbl aa-

ISAE
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AOMUHMCTPATNBHO® TNPHHYXKOE6HNE

MWHWUCTPATUBHOMO MpecedeHuss (Hanpumep, Mpu 3agepXaHuu nuua, CoBepLUMB-
Lero npasoHapyLweHue).

AOMUHWCTPATUBHOE MPUHYXAEHUE - 9TO 0COBLIN BMA rOCYLAPCTBEHHOMO Mpu-
HYXXOEHWSI, COCTOALLMIA B NPUMEHEHUM OpraHamm UCTOMHUTENBHON BRacTu 1 cyaet-
HbIMU OpraHamu YCTAHOBMIEHHbIX HOPMaMu aAMUHWUCTPATUBHOrO npasa MpUHyau-
TenbHbIX Mep C LeMblo NpeaynpexaeH1s 1 NpeceyeHnst HenpasoMepHbIX 4eNCTBUIA,
HakasaHus 3a COBEpLUEHUe aAMUHUCTPaTUBHbLIX NPaBOHAPYLWEHUI, a Takke B Cry-
yae HeoGXOANMOCTU BbLIMOMHEHUST PA3NIUYHBIX FOCYAAPCTBEHHBLIX (OYHKLMA.

§ 2. Mepbl agMUHUCTpPaTUBHOTO
npeaynpexneHust U npecevyeHus

Ocmcmmamsaumm Mep aaMUHWUCTPaTUBHOMO NMPeaynpexaeHUs U npeceveHus
[0 CUX MOp He CyLiecTBYeT eAuHOM TOYKW 3peHusi. Kak yxe ykasblBanocb
BbILWE, O4HW U T€ Xe Mepbl MOryT BbiTb OTHECEHb! Kak K Mepam npeaynpexaeHus,
Tak U K MepaMm NpPeceyvyeHnss B 3aBUCUMOCTU OT OMpeaereHHbIX 06CTOATeNbCTs,
MOBMEKLUNX NPUMEHEHUE 3TUX Mep.

Mepbl  aAMUHNCTPATHBHOIO npeaynpexaeHus

Mepbl aAMUHUCTPATVMBHOTO MPeaynpexaeHust - 3T0 BUA Mep aAMUHUCTPaTWB-
HOTO MPUHYXAEHUS, NMPUMEHSIEMBIX C LieNbio NpefynpexaeHus npaBoHapyLUeHuin B
chepe rocynapcTBeHHOTO yrpaBneHusl, a Takke NpefoTBPaLLeHNst UHbIX OBLLECTBEH-
HO OMacHbIX SBMEHU UNK YCTpaHEHUS OBLLECTBEHHO OMAcHbIX NOCNEACTBUN.

B 3akoHodaTenbcTBe 0603HAYEHbI 4ECATKM MEP aAMUHUCTPaTUMBHOIO Npeay-
npexaeHusi. B kayecTBe NPUMEPOB MOXHO HasBaTb BBEAEHWE KapaHTWHa; Bpe-
MeHHOe 3aKpbiTWe roCcyAapCTBEHHOW rpaHuLbl; NPOBEPKY AOKYMEHTOB; BXOXAe-
HUe B XWUMble U WHbIE NOMELLEeHUs; NpeKpalleHue UNn orpaHuyeHne ABUKEHNS
TpaHcnopTa Unu NewwexonoB; AOCMOTP Beliel, 6araxa, NMYHbIA OCMOTP, Npu-
HyAWTeNbHOEe MeAULMHCKOe 0CBUAETENbCTBOBaHMe rpaxaaH. KoHkpeTHble Mepbl
aAMWHUCTPATUBHOTO MpeaynpexaeHUsi perynupyoTcs HOpMaTUBHBIMU akTamu,
perynupyowmMmn camble pasnuyHble cdepbl 06LECTBEHHOR XKU3HW.

Tak, KapaHTUH Kak O4HO M3 CaHUTapHO-NPOTUBOINMAEMUYECKUX MEPOMPUATUI
perynupyeTcs MEAWUMHCKAM 3akoHofdaTenbcTBoM. OH BBOAWTCS B Lensx npeay-
npexaeHus BO3HUKHOBEHUS W PacnpoCTpaHEHUs UHAEKLMOHHBIX, NapasnuTapHbIX
3aboneBaHunit U oTpaBneHuin. B pamkax KapaHTUHHbIX MepOomnpuUsTUA MOTYT Mpu-
MEHSITbCA CaMOCTOSATENbHbIE MEpPbl aAMUHWCTPATUBHOMO NpeaynpexaeHns unm
faxe MnpeceyvyeHus:

* OTCTpaHeHwe oT paboTbl N, ABNSAWWUXCS NOTEHLUMANbHBIMU UCTOYHUKaMKU
pacnpocTpaHeHUss MH(EKUMOHHBIX 3aboNeBaHuii, a Takke HaXOAUBLUUXCS B
KOHTaKTe C MHMEKLMOHHBIMWU BONMbHBIMU [0 MOMyYeHUs oTpuuaTenbHbIX pe-
3ynbTaToB nabopaTopHoro o6crnefoBaHus;
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* obsasatenbHasa rocnuTanuaauus nuu, SBNALMXCA UCTOYHUKAMU MHAEKLIMOH-
HbIX 3aboneBaHuii;

*  MPOBU30OpHas rocnuTanu3auus No ANMOAEMUYECKUM NOKa3aHWAM NnL, KOHTaK-
TMPOBABLUMNX C BONbHBIMU MHADEKLNOHHLIMU 3260NEBAHNSAMU, HA CPOKUN WNHKY-
GaumoHHoro nepvoaa;

* NPUOCTaHOBMEHWE [0 YCTPaHEeHUS HapyLUEHW CaHUTapHbIX Npaswun W rurme-
HWYECKUX HOPMaTUBOB OTAENbHbLIX BUAOB paboT, akcnnyaTtauuy AeiCcTBYOLMX
06LeKTOB B NMopsifKke, yCTaHOBIIEHHOM 3akoHoAaTtenscTtBoM Pecnybnuku Ka-
3axcTaH v ap.

BpeMeHHOe 3aKpbITUe roCyJapCTBEHHOW rpaHuLbl perynupyeTcs 3akoHoaa-
TenbCTBOM 06 OXpaHe rocyAapCTBEHHOW rpaHuLpl. [laHHas Mepa BBOAWTCS C LieNblo
3aLUMTbI 300pOBbS, NpaB U cBO6OA rpaxaaH, UHTePecoB rocyapCTBEHHOW U HaLmMo-
HanbHol 6esonacHocTu. [ocyaapcTBEHHas rpaHunLa 3akpbiBaeTCs B Clyyasix:

1. MaccoBoro nepexoga 6exeHueB.

2. MaccoBbIx Unu BoOpyXeHHbIX BecnopsakoB Ha Tepputopumn KasaxcTaHa vnu
conpeaenbHbIX rocyaapcTs.

3. Bo3HMKHOBEHMA ovara o6LeCTBEHHO OMacHbIX MHEKLMOHHbIX 3aboneBaHui
1 BO3MOXHOCTU MX BBO3a Ha Tepputoputo KaszaxcTtaHa.

4. OGoCTpeHUs: NONUTUYECKOW UM BOEHHON 06CTaHOBKM C conpeaernbHbIM rocy-
[apcTBOM, BBEAEHUS BOEHHOrO MONOXEHUS.

5. Bo Bpems BO3HMKLUMX Ype3BblYalHbIX CUTYaLMA NPUPOAHOrO U TEXHOTEHHOro
Xapaktepa.
lMpoBepka AOKYMEHTOB - OfHa M3 CaMblX MPOOMEMHbIX Mep agMUHUCTPa-

TUBHOTO NpeaynpexaeHns u, B LenoMm, npuHyxaeHns. OHa MoxeT paccmaTpu-

BaTbCA Kak Mepa NpeaynpexaeHust i, ¢ APYroil CTOPOHbI, Kak npoleccyanbHas

mMepa, obecneumBalolas npueneyYeHne K agMUHUCTPATUBHOW OTBETCTBEHHOCTW.

OTta Mepa MOXeT NPUMEHSATLCA OpraHaMy BHYTPEHHUX Aen, TAMOXEHHbIMU U Mo-

rpaHWYHLIMK OpraHamu, opraHamn HalMoHanbHON 6e30nacHoCTU.

Tak, B cootBeTcTBUM c . 1 cT. 11 3akoHa Pecnybnukn Kasaxctan «O6 opraHax
BHYTPEHHUX Aen» oT 21 aekabpsa 1995 r. opraHbl BHYTPEHHWX Aen B NvLe YNomnHo-
MOYEHHbIX Ha TO AOMKHOCTHbLIX MWL, UMEIOT NpaBo Npu NOA03PEHUN B COBepLue-
HWW NPECTYNNeHUn 1 aAMUHUCTPATUBHLIX NPaBOHaPYLUEHWA NPOBEPATb Y rpax-
AaH OOKYMEHTbl, YAOCTOBEPSIOWME UX NINYHOCTb, @ Takke Apyrne AOKYMEHTbI,
HeobxoAuMble ANS NPOBePKW CoBMnioAeHUs YCTaHOBMNEHHbIX MPaBUM, KOHTPOSb 3a
BbINOMHEHWEM KOTOPbIX BO3MOXEH Ha opraHbl BHYTPeHHUX Aen. Takum obpasom,
3aKOH 3anpelyaeT nNpodunakTUyYeckyio NpoBepKy AoKyMeHToB. OcHOBaHMeM Ans
NPOBEPKN AOKYMEHTOB, YAOCTOBEPSAIOLMX JIMYHOCTb, MOXET OblTb TOMBLKO NOAO-
3peHVe B COBEPLUEHWU alMUHUCTPATMBHbIX NPaBOHAPYLUEHWUA WnWU MpecTynne-
HWI. B peanbHOW NpakTuke Tak Ha3biBaemas npodunakTnyeckas nposepka Ao-
KYMEHTOB SIBNSieTCA 06bIAEHHBIM SIBNIEHWEM, HEPEAKO NEPETEKAOWMUM B NINYHbIN
[OCMOTP, @ MHorAa M obbICK.
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CoTtpyaHukn Komuteta OpoxHON nonuuum MuHucTepcTea BHYTPEHHUX Aen ume-
10T MOMHOMOYUS B MOPSAKE U CRyYasX, YCTAHOBMNEHHLIX 3aKOHOAATeNbLCTBOM, OCTa-
HaBnMBaTb TPAHCMOPTHLIE CPEACTBA U NPOBEPATL Y BOAUTENEN AOKYMEHTbLI Ha nNpaBo
NOMb30BaHWUA U YNPaBNeHUS UMW, OKYMEHTbI Ha rpy3 U NMpPaBO Ha ero NepeBo3Ku.

BxoxpgeHue B xuneie u cnyxebHole noMelleHuns, Ha 3eMerbHble y4acTKu
Takke SBNAETCA OAHOW M3 NPOGNEMHbIX Mep aAMUHUCTPATUBHOIO NPUHYXAEHMWS.
B cootBetcTBUM ¢ 3akoHoM PK «O6 opraHax BHYTPeHHUX Aen» AaHHas mepa
npuUMeHseTCA Mpu npecnefoBaHUM nul, MNOAO3PEBAEMblX B COBEPLUEHWM npe-
CTYNNEHUN, agMUHUCTPATUBHBIX NPaBOHApPYLUEHWIA, yrpoxatwLlmx 6e3onacHocTu
rpaxaaH. COTpyAHVKM NpaBOOXpPaHUTENbHbIX OPraHoOB NPaBOMOYHbLI OCMaTpuBaTh
NoMeLLeHNUs NPU Hanuuuu AOCTaTOYHbIX AaHHbIX nonaraTb, YTO TaM COBEPLUEHO
uUnu cosepluaeTcs NpecTynrneHne, agMUHUCTPaATUBHOE NpaBOHapyLUeHWe, Mpou-
30LWEeN HecyacTHbI crnyyai, a Takke Ana obecnevyeHus nuyHon BesonacHocTu
rpaxaaH n obuiecTBeHHO 6e30MacHOCTU MpU CTUXUIHBLIX BeACcTBUSIX, KaTacTpo-
hax, aBapusax, anuaemmnsix, aNU3o0TUSX 1 maccosbix Becnopsakax. Bo Bcex cny-
Yasx BTOPXEHWUS B XWMble W UHble NMPUHaAnexalme rpaxgaHam nomMeleHus B
TeyeHve 24 yacoB AoMKeH OblTb yBeAOMMEH NPOKYpop. Takum o6pasom, U B 3TOM
cnyyae He fonyckaeTcst NpodunakTuyeckoe BXOXAEHUE B XUIOe NoMeLleHne, a
cama mepa, B 3aBMCMMOCTM OT 06CTOATENBCTB, MOXET paccMaTpmMBaTbCs B Kaye-
cTBe npeaynpeavTenbHON unu npecekaTenbHON.

Ewe oavH npumep cBA3aH C NPUHYAUTENbHBIM JIEYEHUEM, KOTOPOEe TaKxke
pasnuyYHbIMU aBTOpPaMu OTHOCMTCS B rpynny nubo npeaynpeauTenbHbIX, nNnMbo
npecekatenbHblx mep. MogobHas Mepa NPUMEHSIETCA MO PeLUeHUto Cyaa B OTHO-
LUEHMN NULL, NPU3HAHHBIX 60NbHBIMU O6LLECTBEHHO OnacHbLIMK 3abonesaHnsammn n
YKNOHSAIOLWMXCA OT NneverHuns. NpuHyanTenbHoe nevyeHne ocyLlecTBnseTca 3a cyet
cpeAcTB rocyaapCTBEHHOro boaxeTa u ycTaHaBNMBaeTCs B OTHOLUEHWUMN N
*  BOnbHbIX ankoronM3MoMm, HapkoMaHuewh 1 TOKCUKOMaHuew;

* C 3apasHbiMu dopmamu Tybepkynesa;
* CTpajawLlmx NCUXMYECKMMU paccTponCTBaMM.

Cwmbicn nofobHOM Mepbl 3aknioyaeTcs B TOM, YTO MO pelleHuio cyaa nuua no-
MELLLaloTC Ha KOHKPETHO 0603HaYeHHbIV CPOK MK [0 BbI3AOPOBREHNS B cneuuanu-
3UpPOBaHHbIE MeAULMHCKUE YYPeXAEeHUS C OnpeaeneHHbIM PexuMoM npebbiBaHuS.
3akoHopaTenbcTBoM Pecnybnuku KasaxctaH ycTaHOBREH psf rapaHTui ans nuu,
HanpaBneHHbIX Ha NPUHYAUTENbHOE NeYveHne. 3a HUMKU COXPaHaTCA npasBa U CBO-
60/bl, KOHEYHO, C y4EeTOM OrpaHUYEeHNI, CBA3aHHbLIX C HEOBXOAUMOCTLIO COBNAEHNS
pexuma neveHus. [Ina oxpaHbl UX NpaB U 3aKOHHbIX MHTEPECOB UM rapaHTupyeTcs
cyaebHas sawmTa, a Takke nNpeAocTaBnseTcs NpaBoBas U coupanbHas nomoLLb.

Mepbl aAMUHUCTPATUBHOIO npece4veHus
Mepbl aAMUHUCTPATUBHOIO MpeceyvYeHnsi NpPeacTaBnsaloT COOON BaXHbIA 3ne-
MEHT OeATeNIbHOCTU UCMNOJIHUTENbHbIX OpraHoB BJIaCTWU U WHbLIX OpraHoB rocy-
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[AapCTBEHHON aJMUHUCTPaLuKM B npolecce obecneyeHnss 3aKOHHOCTW U Npaeo-
nopsigka, 3aluTbl nNpaB U cBOb6OA rpaxaaH. AQMUHUCTPATUMBHOE MpeceveHne
npeacTasnseT coboit KOMMMNEKC Mep, MPUMEHSIEMbIX OpraHaMn BHYTPEHHUX Aen
1 cneyunanbHO YNONHOMOYEHHbIMU Ha TO OpraHamu, B Liensix npecevyeHns cosep-
LIaeMbIX NPOTUBONPABHbLIX AENCTBUIA, 3alUThl NpaB 1 cBOGO/A rpaxaaH, a Takke
3aLuThl 06LLIECTBEHHOrO NOPsAKa.

Mepbl NpeceyeHnss MOryT NPUMEHSATLCSt KO BceM 6e3 UCKIMIoYeHNs, B TOM YKC-
ne K HEBMEHSiIEMbIM U HEeCcOBEpLUEHHOMNETHUM, a Takke K nuuam, obnagaroLum
pasnUYHbIMU UMMYHUTETAMW.

Yale Bcero Mepbl aAMUHUCTPATUBHOIO NPeceyYeHnsi MPUMEHSIOTCS opraHamm
BHYTPEHHUX den. OCHOBaHWA U MOPSAOK NPUMEHEHWUS Mep aAMUHUCTPATUBHOIO
npeceyvyeHnst perynupyoTcs pasnuyHbiMM HOPMaTUBHLIMU MPaBOBbIMM akTamu Pe-
cny6nukn KasaxcraH, B TOM HY/CIe U BHYTPEHHUMU aKTaMmu.

Mepbl aAMUHUCTPATUBHOTO NPeceveHnst MOryT MPUMEHSTLCS K IMYHOCTH, €ro nmy-
LLIeCTBY, HOCUTb OPraHWU3aLMOHHbIN XapaKkTep, OrpaHM4MBaTL NepeaBkeHne 1 T.0.

OpfHOI 13 caMblX U3BECTHbIX W NPOBMEMHbLIX Mep aAMUHUCTPATUBHOIO Npece-
YeHus ABNsieTCA 3apepxaHve. AQMUHUCTPATUMBHLIM NPaBOM PErynupyroTcs pas-
NNYHbIE BUAbI 3adepXaHus.

Tak, NpeBeHTUBHOE 3afiepXaHue - 3T0 BpeMeHHoe NuLleHne cBoboabl, Npo-
BOAMMOE C Lieflblo NPeKpaTUTb MPOTMBOMNpPaBHble AEWCTBUA U NpeaynpeanTb Ha-
cTynneHune nx nocnedctsuin. K Takomy Buay OTHOCUTCS MOMELLEHMe B MeOWLMH-
CKWIA BbITpE3BUTENb, 3adepxaHne 6ecrnpu3opHbIX HECOBEPLUEHHONETHMUX.

B cootBetcTBUM c . 1 cT. 11 3akoHa Pecnybnukv KasaxctaH ot 21 nekabps 1995r.
«O6 opraHax BHYTPEHHUX Aen» opraHbl BHYTPEHHUX e UMEeIoT NpaBo AOCTaBNATb
B CreLuanbHble MeANLIMHCKNE YupexaeHns nnbo B AexXypHble 4acTu OpraHoB BHY-
TPEHHWX AeN 1 CoaepXKaTb B HUX [0 BbITPE3BNEHUS ML, HAXOASLLMXCS B 0OLLIECTBEH-
HbIX MecTax B HETPE3BOM COCTOSIHUM, OCKOpPBRAIoLLEeM YenoBeveckoe JOCTOMHCTBO
1 OBLLECTBEHHYIO HPaBCTBEHHOCTb, NGO MOTYLUMX MPUHECTV BPEA OKPYXaloLM
unn cebe, a HaXOOALMXCA B XKUIULLE U HApYLLAIOLWMX OBLIECTBEHHbIN NOPSAOK -
Mo 3asABMEHUIO MPOXUBAIOLLMX C HAMM rpaxdaH. B cootBetcTBumM c [MonoxeHvnem o
MeOULMHCKOM BbITpe3BuUTene npu opraHe BHyTpeHHWX aen Pecnybnuku KasaxcraH,
yTBEPXAEHHBIM [MpUKasoM MMHUCTPa BHYTPEHHWX Aen oT 25 aHsapa 1996 r., cpok
3aAepKaHns - 40 BbITPE3BIIEHWs,, MaKCUManbHbI Cpok - 12 yacos. Bce 3agepxaH-
Hble nognexar peructpauun. O 3agepxaHun CoCTaBNSAETCS MPOTOKON.

3agepxaHue 6ecnpu3opHbix U 6e3HaA30PHBIX HECOBEPLUEHHONETHUX OT 3 A0
18 nert, a Takxe ocTaBlMxca 6e3 noneyveHus poauTenei Unu nuL, X 3ameHso-
LMX, OCYLUECTBISIETCA NMPaBOOXPaAHUTENbHBIMW MMM UHLIMW OpraHamu Bractu C
nometleHmem mx B LIeHTpbl BpemMeHHOW M3onsumu, agantaumm u peabunurauum
HecoBepLueHHoneTHux (LUBUAPH). Cpok 3agepxaHus B opraHax LIBUAPHa - go
30 cyToK, B criyyae HeO6X0AMMOCTW YCTAHOBMEHUS pOAMTENeR Unu nuu, ux 3a-
MEHSIIOLLMX, @ Takke HECOBEPLUEHHONETHUX, ocTaBlmxcst 6e3 Hux, 3akoH PK ot
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9 uionsa 2004 r. «O npodunakTuke npaBoHapyLLUEHWUA cpean HeCOBEPLUEHHONETHUX
1 npegynpexaeHun fetckol 6esHaa3opHocTU 1 6ecnpr3opHOCTU» NpedycmaTpu-
BaeT CPoK 3afepxkaHusi Ao 6 mecsiueB. B nepvop 3agepxaHusi HecoBepLIeHHONeT-
HMEe NPOXOAsT MeAuuUMHCKoe obcrnefoBaHue, NCUXONOrMYeckylo peabunuraumio.

K dumanyeckomy nuuy nuiib B CTPOro onpedeneHHbIX CUTyaLusx MOXHO npu-
MEHUTb Takme Mepsbl, Kak UCMomb30BaHNE OrHECTPENbHOIO OPYXUs, cneunanbHbIX
CpeacTB 1 hmanyeckor cunebl.

MpaBoM NpUMeHeHWs AaHHbIX Mep HadeneHbl TONbKO COTPYAHMKU MpaBooxpa-
HUTEIbHbBIX OPraHoB, BOEHHOCHYXKallie NpU OXpaHe rocyAapCTBEeHHbIX 0OBEKTOB.
[aHHble Mepbl HapyllalT U3NYECKyld HENPUKOCHOBEHHOCTb YenoBeka, WX npu-
MEHeHWEe MOXEeT MPUYUHWTL Bpea 340POBbI0 YenoBeKka, U NMO3TOMYy OCHOBaHUSA U
nopsifiok UX NPUMEHEHWUS YETKO pernameHTUpoBaHbl COOTBETCTBYIOLMM 3aKOHOAA-
TenbctBoM PK, B yacTHoctu cT. 12-14 3akoHa PK «O6 opraHax BHYTPEHHUX Aen».

Moa npumeHeHnem uanyeckol cunbl U cneyuanbHbIX CPeAcTB NOHUMA-
eTcsl npumMeHeHne 6oeBbiX NpMemMoB 60pbObl, HapyYHWKOB, PE3NHOBbLIX Nanok,
CNe3oTouMBLIX BELECTB, CBETO3BYKOBbIX YCTPOWCTB OTBMEKaloLWero Bo3gei-
CTBWS, YCTPOWCTB [ANS BCKPbITUSI MOMELIEHWA, NPUHYAUTENbHOW OCTaHOB-
KM TpaHcnopTa, BOAOMETOB, CMYXeOHbIX XWBOTHbIX, GpOHEMalWWnH 1 APYrux
crneunanbHbIX U TPaHCMOPTHLIX CPEeACTB, MepeyeHb KOTOPbIX onpefensieTcs
MpaButenbcTBoM. lpuMeHeHUe U3nM4eckol cuilbl U creunanbHbiX CPeacTs
paspelleHo B cryyasix 3afepXaHus HapyluTenein, okasblBalOWMUX akTUBHOE
dur3nyeckoe conpoTUBREHWE, MPEeceyYeHuss MaccoBbiX BecnopsakoB, oTpaxe-
HWA HanafeHusi Ha 34aHusi, MOMELLEHUsI, COOPYXKEHUS, TPAHCNOPTHbIE cpesd-
CTBa, 3eMeNbHble y4acTKu.

[MpUMeHeHNEe OrHECTPENbHOrO OPYXWS paspeLleHo ANS: 3aluTbl rpaxaaH ot
NPecTynHOro nocsratenbCcTBa, a PaBHO OCBOBOXAEHUS 3aNOXHUKOB; OTPaXeHUs
HanageHUs Ha COTPYAHUKOB OPraHOB BHYTPEHHUX [ieN; OTpaKeHWs HanageHus Ha
XWUnble NMOMELLEHNs rpaxaaH, Ha OXpaHsieMble opraHaMu BHYTPEHHUX Aen obb-
eKTbl, MOMELLEHNS TOCYAapCTBEHHbIX OpPraHW3aLuii, OTPaXeHUs HanageHus Ha
cnyxe6HbI UNW BOWCKOBOW Hapsia; 3afepxaHus Nnul, okasaBLUUX CONPOTUBNEHNE
nnM60o 3aCTUrHYTbIX MPY COBEPLUEHUN NPECTYNNEHUS, coBepLiaoLwmx nober ns-nog
CTpaxu; 3aepxaHnus BOOPYXKEHHbIX NULL; OCTAaHOBKW TPaHCMOPTHbIX CPeacTB My-
TEM MX NOBPEXAEHUS, €CNU BOAUTENb HE MOAYMHSIETCH 3aKOHHbIM TpebGoBaHWAM
COTPYAHWKOB OPraHoB BHYTPEHHWX AeN W CTaBWT MNog Yrpo3y XU3Hb U 300pOBbe
rpaxaaH; 3awmuTbl OT HanaAeHUs! XUBOTHbIX; NOAAYM CUIHaNoOB TPEBOTU MM Bbl-
30Ba NOMOLLM; @ TaKXe BO BCEX UHbIX CNyYasx Heobxoammoi o6opoHbl U KpaiHel
HEeo6GXoANUMOCTH.

3anpeLieHo NpMMeHeHWe creunanbHbiX Mep B OTHOLIEHWUU XEHLUMH U Heco-
BEpLUEHHONETHUX, KPOME CryyaeB COBEPLUEHUSI UMW BOOPYXKEHHOro HanageHus,
OKa3aHWsi BOOPYXEHHOIo COMPOTMBMEHUs, 3axBaTa 3aNOXHWKOB, TPAHCMOPTHbLIX
CPEACTB, B TOM YMCre BO3AYLUHOIO cyaHa, Nnbo rpynnoBoro HanageHus.
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Mepbli  aAMUHUCTPATUBHO-NIPOLIECCYANILHOTO  ObecrnieyeHnsi  3aHuMaloT
ocoboe MecTo B cucTeme Mep aAMUHUCTPATMBHOIO NPUHYXAEHUs. OHU NpUMeHs-
I0TCS MPaBOOXPAHUTENBHLIMI OpraHaMu B Xofe MPOW3BOACTBA Mo Aenam o6 ag-
MWUHUCTPATUBHBIX NpaBoHapyLUeHUsX U npeaycmoTpeHsl B Kogekce Pecny6nuvku
KasaxctaH 06 agMUHWUCTPaTUBHbIX NPaBOHAPYLUEHUSIX.

B OTHOLLEHWM PU3NYECKOTO NKLA K YUCTY TaKUX Mep OTHOCATCS:

* [oCTaBrieHue K MecTy COCTaBMeHusi npotokona o6 agMUHUCTPaTMBHOM Mpa-

BOHapYyLUEHWU;
*  aAMMWHUCTpPATUBHOE 3agepxaHne usmyeckoro nuua;
*  NpvBOA;
*  JINYHBIA OCMOTP M AOCMOTP TPAHCMOPTHOIO CPEACTBA, MarloMEPHOro cyaHa u
Beluen;

*  n3bsATUE JOKYMEHTOB U Belueil;

* OTCTpaHeHwe OT YNpaBneHWsi TPaHCMOPTHLIM CPEACTBOM MMM ManoMepHbIM
CY[HOM W OCBWAETENLCTBOBAHUE €ro Ha COCTOSIHWUE arkoroNibHOro, HapKoTw-
YECKOro, TOKCUKOMAaHWUYECKOrO ONbSHEHUS;

+ 3afepxaHve, [OOCTaBlIEHWE W 3anpeLieHuWe 3KChryaTauuuM TpaHCMNopTHOro
CpeacTBa Mnu ManoMepHOro CyaHa;

*  0oCcMOTp;

*  MeaWUMHCKOEe OCBUAETENbCTBOBAHME (PU3NYECKOTO NULA Ha COCTOSIHWE anko-
rOfIbHOTO, HAPKOTUYECKOTO MITN TOKCMKOMaHUYECKOrO OMbSHEHUS!.

B OTHOLIEHUM OPUANYECKOTO N MOTYT GbITh NPUMEHEHBI CrieyoLue Mepbl
aAMUHUCTPaTUBHO-MpOLeccyanbHoro obecneyeHus:

*  OCMOTp MpUHaAnexalimx pUaNYEecKoMy LY NOMELLEHUA, TEPPUTOPUR, Ha-
XOAALLMXCSA Tam TOBapOB, TPAHCMOPTHBIX CPEACTB U MHOTO UMYLLECTBA, a Tak-
€& COOTBETCTBYIOLUUX AOKYMEHTOB;

*  N3bSATUE JOKYMEHTOB, MPUHAANEXALIMX OPUANYECKOMY NULY;

* HanoXeHue apecta WMu U3bsTUE TOBAPOB, TPAHCMOPTHbLIX CPEACTB U MHOMO
MMyLLIECTBa, NPUHAANEXALLUX OPUAUYECKOMY NULLY.

Mepbl aAMUHUCTPATUBHO-NPOLIECCYarnbHOTO OGECMEYEHUSI MPUMEHSIOTCS B

YETKO 0B03HAYEHHbIX LieNAX, KaKOBbIMU SBMSIOTCS:

*  npeceyeHne afMUHUCTPATUBHOrO MPABOHAPYLUEHUS;

*  YCTaHOBMEHME JIMYHOCTU MOA03PEBAEMOr0 B COBEPLUEHUN aAMUHUCTPATUBHO-
ro NpaBoHapyLLEHMS;

+ cocTaeneHue npotokona 06 agMWUHUCTPATUBHOM MpPaBOHAPYLUEHUM, Korga
HEBO3MOXHO E€T0 COCTaBIIEHWE Ha MECTE COBEpLUEHUs aAMWHUCTPaTUBHOIO
npaBoHapyLUeHUs;

+ obecrneyeHne CBOEBPEMEHHOIO M NPaBUIIbHOrO PACCMOTPEHUS Aena u UCMon-
HEHWE NPUHSATOrO Mo Aeny NOCTaHOBIEHNUS.

Takum o6pasom, cam (hbakT COBEPLUEHWUS aAMUHWUCTPATUBHOIO NpaBoHapyLue-

HUS elle He MOXET CRyXWTb OCHOBaHWEM AN NPUMEHEHUsl Mep agMUHUCTPa-
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TUMBHO-MNpoLieccyansHoro obecneyveHuns. VIx npumeHeHne BO3MOXHO TOMbKO B yKa-
3aHHbIX Bbllle Lensx.

K npumepy, Aaxe ogHa 13 cambix NpobnemHbIX Mep - agMUHUCTPaTUBHOE 3a-
AepxaHue - NPUMEHSEeTCa He BO BCeX Chyvyasx COBepLUeHUs npaBoHapyLleHui, a
TONbKO TOrAa, Korga HeobXoAMMO YCTaHOBWUTL MIMYHOCTL MpaBoHapyLuMTens, co-
CTaBUTb MPOTOKOM, €CNWN HET BO3MOXHOCTU COCTaBUTL €ro Ha mecTe, u T.4. 3aaep-
XaHWs ANS yCTaHOBMEHWS NUYHOCTWM B TOM Cryyae, KOorga nuuo He cosepLuano
npaBOHapyLUEHNA UNWU ANS BbISCHEHNSA OBCTOATENLCTB, HE UMEIOLLUX OTHOLLIEHUS
K NpaBOHapYLUEHWNIO, ABNSIOTCA HE3aKOHHBLIMU.

Bce paccmatpuBaemble mepbl 06ycnoBneHbl Heo6XoaAMMOCTbIO COBnoaeHNS
pasnuyHbIX Npoueayp U npoueccyanbHbIX CPOKOB.

Tak, agMUHUCTpaTUBHOE 3aAepxaHue, no obliemy npasuny, MOXeT ANUTbLCS
He Gonee Tpex 4acoB (n. 1 cT. 622 KoAll).

Jlnyo, B OTHOLIEHMU KOTOPOro BO3OYXXAEHO NPOW3BOACTBO O HAapyLUEHUWU pe-
XMMa rocyaapcTBEeHHOW rpaHuubl Pecnybnukn KasaxcraH, norpaHuyHoro v Ta-
MOXEHHOr0 PeXMMOB UMK Pexuma B NyHKTax Nporycka Yyepes rocyAapCTBEHHYO
N TaMOXeHHyt rpaHuubl Pecnybnukn KasaxctaH, a Takke o6 agmMuHucTpaTms-
HOM MpaBOHapyLIEHUN Ha KOHTUHEHTaNbHOM LWenbde, TeppuTopuanbHelX Bogax
(mope) n BHyTpeHHMX Bogax Pecnybnuku KasaxctaH, mMoxeT OblTb 3agep)kaHo
B HEobXoAuMMbIX cnyvasx ANS YCTAHOBMNEHUS JIMYHOCTM WU BbIACHEHWS 06CToS-
TenbCTB NpaBoHapyLLeHnsa Ao 48 yacos ¢ coobleHnem 06 3TOM MUCbMEHHO Npo-
Kypopy B TeyeHue 24 4acoB C MOMeHTa 3agepXXaHus.

Jlnya, gonycTuBlUMe HapylueHue nopsaka, YCTaHOBNEHHOro B CBSI3W C BBe-
AeHWeM KOMeHOAHTCKOro yaca B MeCTHOCTW, rae o6bABMNEeHO YpesBblyaiiHoe no-
noxeHne, MoryT ObiTb 3agepxaHbl COTPYAHWKAMW OpraHoB BHYTPEHHWUX Aen (no-
nuumen) unu BOEHHbIMU NATPYNAMKU 4O OKOHYaHWS KOMEHAAHTCKOro Yaca, a Te u3
HUX, KOTOpble He UMetT nNpu cebe JOKYMEHTOB, - 0 YCTAHOBNEHUS UX NINYHOCTH,
He bonee yem Ha 48 yacos.

Jnyo, B oTHOWeEHUN KOTOporo Bo3byxaeHO NMpou3BOACTBO no Aeny o6 agmu-
HUCTPATMBHOM MpaBOHapyLUEHUW, BEKYLEeM B Ka4yeCcTBe OAHON U3 Mep agMWUHU-
CTPaTUBHOrO B3bICKAHWSA aAMWHUCTPATUBHbIA apecT, MoxeT ObiTb NoaBEprHyTo
aAMUHUCTPATMBHOMY 3afepXXaHuio A0 paccMOTpeHus gena o6 agmMuHUCTpaTMB-
HOM MpaBoHapyLleHun, Ho He Bonee 48 yacos.

CpoK aAMUHUCTPATMBHOMO 3aepXXaHUs UCYUCNAETCH C MOMeHTa AocTasne-
HUA U3nM4eckoro nuua, a nuua, HaxoAsLerocs B COCTOSHWM OMNbSHEHWs, - CO
BPEMEHWN ero BbITPE3BIEHNS, YAOCTOBEPEHHOrO MEANLMHCKAM PabOTHUKOM.

O6 agMMHUCTPaTMBHOM 3afepXaHun coctaBnseTcs npoTtokon. MNpoTokon noa-
NUCbIBAeTCA AOMKHOCTHLIM NULOM, €ro COCTaBMBLUUM, W 3agepxaHHbiM. B cny-
Yae OTKasa 3ajepXaHHOro OT MoANMCaHWSA MPOTOKONMa B HEM AenaeTcs 3anucb
06 atom. Konusi npoTokona o 3ajepxaHuu BpyvaeTcs nuuy, 3agepxaHHoMmy 3a
COBepLUEeHNe aAMUHUCTPaTUBHOIO NpaBOHapPYLUEHUS.
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Mo npocbbe nuua, 3agepxaHHOro 3a CoBeplUeHUe aMUHUCTPATUBHOIO npa-
BOHapYLUEHUSs, O MECTe ero HaxoXAeHUs YBeAOMNSAITCA ero poACTBEHHWKM, ad-
MUHUCTPaUMa No MecTy paboTbl unu yuebbl, a Takke 3awmuTHuk. O 3agepxaHum
HecoBepLUEHHONETHEro YBeAOMMNEHNe ero poanTenei unm nuy, ux sameHsoLWwmx,
o06s13aTenbHoO.

MopobHble NpoLieccyanbHble Npasuna YCTaHOBEHb! U B OTHOLLEHUN ApYrnX Mep.

JIN4HbBIR JOCMOTP 1 AOCMOTP BeLlel B criyyae coBeplleHus agMUHUCTPaTUB-
HOro NpaBOHapYLUEHNA NPOU3BOAATCA C ydacTMeM ABYX MOHATbLIX, a Nvuo, npo-
n3BodsLLee NMUYHBIA JOCMOTP, AOMKHO ObiTb OAHOrO nona ¢ gonpalinBaembiM
(cT. 626 KoAlN).

[ocMOTp TpaHCMOPTHbLIX CPEACTB [OSKEeH npou3BoauTbes 6e3 Hapylue-
HWUSA KOHCTPYKTUBHOW LIENIOCTHOCTU 3TUX CPEACTB M CHOBa C y4acTUEM MOHATbIX
(cT. 627 KoA).

Bce mepbl agMMHUCTpaTMBHO-NpOLLECCYanbHOro obecneyeHnss conpoBoxaa-
10TCS COCTaBMEHNEM MPOTOKOSIOB UMW COOTBETCTBYIOLLEN OTMETKOW B NPOTOKONE
06 agMWMHMCTPaTMBHOM MpaBOHapPyLUEHWUN.

§ 3. AODMUHUCTpaTUBHO-NpaBOBblIEe peXUMbI

A,ElMI/IHI/ICTpaTI/IBHO-rIpaBOBbIe pexumMbl - 3To ocobas pasHOBMOHOCTb MPaBo-
BbIX pexumoB. OHM npencTaBnsioT cobol onpedeneHHbIi Nopsaok yHK-
LIMOHMPOBaHNA cybbEKTOB B onpefeneHHbIX cutyauusx obecneyeHus v nogaep-
XaHusa obLiecTBeHHON 6e3onacHoOCTy.

AAMWUHUCTPATUBHO-MPABOBbLIE PEXWMbI  LUIMPOKO pacnpocTpaHeHsl B cde-
pe rocyaapcTBeHHoro ynpasneHus. Cneuuduka WHCTUTYTa aAMUHUCTPATUBHO-
NpaBoOBbIX PEXMMOB 0BGYCMOBMEHA, rMaBHLIM 06pa3oM, HanMYMEM CyLLECTBYHOLLMX
BHELUHNX U BHYTPEHHUX YrpO3 XWU3HEHHO BaXHbIM MHTEpPecam NUYHOCTM, obLuye-
cTBa W rocyaapcTBa. [MaBHOW Lenbio aAMUHUCTPATUBHO-NPABOBLIX PEXMMOB
ABnseTcs cosfaHne 6apbepoB, CHUXaLWMX Yrpo3bl obliecTBeHHON Ge3onacHo-
CTW, HO B nofasnstolemM GonbLIMHCTBE Cly4YaeB NpUMeHsiemMble Mpu 3TOM Mepbl
ABMSAIOTCA NPUHYAUTENbHBIMU. VIMEHHO BBedeHMe aAMWHWUCTPaTUBHO-NPaBOBbLIX
PEeXUMOB NO3BOMSIET NOCPEACTBOM NMPUMEHEHUSI CTPOrO ONpPeAeneHHbIX CPeacTs,
MHCTPYMEHTOB CO3AaTb ONTUMarbHYI0 Cpeay, NO3BONSIOLLYI0 3aLMTUTL U obecne-
YUTb YCNOBUS ANS1 HOPManbHOrO MYHKLMOHUPOBAHUS U XU3HeOesTeNbHOCTY.

Bce agMMHWMCTpaTMBHO-NPaBOBbLIE PEXWMbI OrpaHuyMBaloT npaBa M CBOGO-
Obl usnyeckux v topuandeckmx nuy. CooTBETCTBEHHO, OCHOBaHWA U MOPSAOK
UX BBEAEHWS U (DYHKLMOHUPOBAHWS perynupyeTcst cneumanbHbIMU HOPMaTUBHO-
NpaBoOBLIMW aKkTaMu Ha 3akoHodaTeNbHOM ypoBHe. Ha ocHoBe cheuuanbHbIx 3a-
KOHOB MOTYT NPUHUMATbCSt akTbl CNeLUanbHO YNOSTHOMOYEHHBIX UCMOMHUTESNbHbBIX
opraHoB BracTV NpaBoMNpUMEHUTENBHOrO Xapaktepa.
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CywectByeT GonbLuOE KOMMYECTBO aAMWHUCTPATUBHO-NPABOBLIX PEXMMOB,
KOTOpble MOXHO KnaccuduumpoBaTb MO pasfnnyHbIM KpuTepusam. Tak, no Teppu-
TOpUanbHOMY KPUTEPUIO NPUHSTO BbIAENSATb 06LLErocyaapCTBeHHble, permoHasb-
Hble U MeCTHble pexuMbl. [10 BpeMeHn AeiCcTBUS CyLLECTBYIOT PEXUMbI NOCTOSH-
Hble, BPEMEHHbIE U CUTYaLMOHHbIE.

Mo ocHOBaHMAM W Lensm BBEAEHUS aAMUHUCTPATUBHO-NPABOBbLIE PEXUMbI
MOXHO KnaccuduumpoBaTb CrieayloLwmm obpas3om:

1. Pexumbl, HanpaBneHHble Ha obecneyeHne rocyaapCcTBEHHON (HauMoOHanbHOM)
6esonacHocT. K HUM OTHOCSTCA PEXUM FOCYAapPCTBEHHON TalHbl, PeXUMbI B
cdepe oxpaHbl rocyAapCTBEHHON rpaHuLbl.

2. Pexumbl, nmetowne cBoen Lenbto obecneyeHne obLecTBeHHon 6e3onacHocTu
1 HOpPManbHOro MYHKLMOHNPOBAHNSA AeATENbHOCTU OpPraHoB roCyAapCTBEHHO-
ro ynpaenexusi. K HAM MOXHO OTHECTU PEeXUM NULEH3NOHHO-pa3peLlnTeNbHON
CUCTEeMbI, NacnopTHO-BM30BbIN, PErMCTPALMOHHbBIE PEXUMBI U Ap.

3. YpesBblyaiiHble PEXUMbI - PEXUMbI, Bbl3BaHHblE 3KCTPAOPAUHAPHBIMU CUTYa-
LMsIMU, K KOTOPbIM Ka3axCTaHCKoe 3akOHOAaTeNbCTBO OTHOCMT ocoboe mono-
XeHue, Ype3BblyaliHOE MONIOXEHNE U BOEHHOE MONIOXKEHME.

Pexum rocypapctBeHHoOlM TaviHbl perynupyetca 3akoHom Pecny6nukm Kasax-
ctaH ot 15 mapta 1999 r. «O rocyaapCTBEHHbIX CEKpeTax» U ABNSETCA NOCTOSAHHBIM
pexumomM. B cooTBETCTBUM C Ha3BaHHLIM 3aKOHOM MOA, rOCYAAPCTBEHHBIMU CeKpe-
TaMu MOHMMAIOTCS 3alyuLLaeMble roCyAapCTBOM CBEAEHUS, COCTaBnsiolye rocy-
[apCTBEHHYIO U CryxebHylo TalHbl, pacnpocTpaHeHWe KOTOPbIX OrpaHW4nBaeTcst
rocyapcTBOM C Lenblo ocyLlecTBneHns 3deKTUBHOM BOEHHOW, 3KOHOMUYECKOWN,
Hay4YHO-TEXHWUYECKOW, BHELLUHE3KOHOMUYECKON, BHELUHEMONUTUYECKON, pa3BeabiBa-
TENbHOW, KOHTPpa3BeAbliBATENIbHOW, OnepaTUBHO-PO3bICKHON W UHOW AeATenbHOCTH,
He BCTynaiwoLlein B NpoTuBopeyne C OBLYENPUHSTEIMU HOPMaMU MeXayHapoAHOro
npaBa. 3akOHOM yCTaHaBNMBAETCsi NepeyeHb CBeAEeHUI, KOTopble JOMKHbI BbiTb OT-
HeceHbl K FOCyAapCTBEHHbIM CeKpeTaM 1 COOTBETCTBYIOLLMM 06pa3om 3acekpeyeHbl.

3akoHo4aTeNnbCTBOM yCTaHaBNMBAOTCS TPU CTENEHU CEKPETHOCTU: «0coboii

Ba)XHOCTU», «COBEPLUEHHO CEKPETHO» U «CEKPeTHO». [ocyaapCTBEHHOMY cekpe-

Ty NpuUCBamMBaeTCsl rpud CEKPeTHOCTU, OT KOTOPOro 3aBUCUT U YPOBEHb 3aLUUTBI.

CBefeHNAM, COCTaBRALWMM FOCYAapCTBEHHY TaiiHy, NpucBauBaloTcs rpudbl

CEeKpPeTHOCTU «OCOGOW BaXHOCTU», «COBEPLUEHHO CeKpeTHo». CBefeHusiM, co-

CTaBnSOWMM cryxe6Hyto TaiiHy, NpUCcBanBaeTcs rpud CEKPETHOCTU «CEKPETHOY.

CTeneHb CEKpPeTHOCTU CBeAEHWN AOMKHa COOTBETCTBOBATb CTEMEHU THXKECTU

yuiep6a, KOTopblii MOXeT OblTb HaHECEH HaluoHanbHol 6e3onacHocTn Pecnybnu-

kM KasaxcTaH unu MHTEpecam rocyapCTBEHHbIX OPraHoB W opraHusauuii Bcreg-

CTBME pacnpoCTpaHeHusl ykasaHHbIX CBEAEHWIA.

[ocynapcTBeHHbIe opraHbl U opraHusauuu, pa6oTarlime C rocyaapCTBEHHbI-
MU cekpeTamu, 065i3aHbl NMPUHSATE MEPbI MO 06ecneveHuto 3aluTbl 3TUX CBEAEHWI
N ux HocuTenewn, koTopble onpeensitoTcss MpaButensctBom PK, KaHuenspuen

281



asa 8

Mpembep-Mutuctpa n Komutetom HaumoHanbHoit 6esonacHoctu KasaxcrtaHa u
COCTaBnSAT agMUHUCTPATUBHO-NPABOBOW PEXWUM FOCYAAPCTBEHHOW TalHbI.

Pexumbl B cdepe oxpaHbl rocyAapCTBEHHON rpaHuULibl Takke ABNSIOTCA NO-
CTOSIHHBIMW  peXumamu, UMelLnMKU CBOen Lenbio obecnevyeHne HenpuKoCHO-
BEHHOCTW rOCyAapCTBEHHbIX FpaHuL, U 3aluTy TeppUTOpPUanbHON LENoCTHOCTH
KasaxcTaHa, ynopsiioyeHne pasnuyHbiX BMAOB AEATENbHOCTU Ha TEPPUTOPUSX,
npunexatymnx K rocyfapcTBeHHON rpaHuue. [lJaHHble pexumbl pernameHTupoBa-
Hbl 3akoHoM Pecnybnuku KasaxctaH ot 13 sHBapsa 1993 r. «O NocyaapcTBeHHOM
rpaHuue Pecnybnuku KasaxctaH», n nx peanusaums Bo3noxeHa Ha lorpaHuy-
Hyto cnyxby Komuteta HauuvoHanbHoi 6e3onacHoctu Pecny6nuku KasaxcTad,
KOTOpasi HenocpeAcTBEHHO obecrnevmBaeT OXpaHy W 3alluTy rocyaapCTBEHHOWN
rpaHuubl Pecnybnukn KasaxctaH. Ykas3aHHbI 3aKOH FOBOPUT O Takmx pexumax,
KaK pexuM rocyfapCTBEHHOW rpaHuLibl, NMOTPaHNYHbIA PEXUM, PEXUM B NyHKTax
nponycka Yepes rocyapCTBEHHYH rpaHuLyy.

B pamkax aTuUx pexumMoB OnpeaenseTrca nopsaoKk nepecevyeHuss rocyaap-
CTBEHHOWN rpaHuLbl, NNaBaHUs 1 NpebbiBaHNS Cy[OB B Ka3axXCTaHCKOM 4acTu no-
rPaHUYHbIX PeK M BOAOEMOB, BbineTa/nocagku Bo3ayLuHbIX CyAoB M3 Pecnybnuku
1 B Pecnybnuky, BegeHusi pa3nunyHblx paboT, MPOMbICIOBON, UCCNea0BaTENbCKOW,
n3blCKaTeNbCKOW U MHOW AeATEeNbHOCTU Ha rocyAapCTBEHHON rpaHuue Pecny6nu-
kn KasaxctaH (pexum rocyfapCTBEHHOW rpaHuLbl); OCYLLEeCTBNEHWe MnorpaHny-
HOro KOHTPONS B MyHKTax Npornycka Yepes rocyAapCTBEHHYIO rpaHuly; Bbe3ga B
NOrPaHUYHYH 30HY M MOrpaHUYHyo MoNocy, NMPOU3BOACTBO XO3SNCTBEHHOW, MpPo-
MbICNOBOW, NCCNEeAoBaTENbCKOW, N3bICKAaTENbCKON U MHOW AeATENbHOCTH, a Takke
NpoBeAEeHNe MaccoBbIX OBLLECTBEHHO-MONUTUYECKUX, KYNbTYPHbLIX U APYrnx me-
PONpUATUIA B HENOCPEACTBEHHON BNM30CTW OT rocyfapCTBEHHOW rpaHuLbl Pecny-
6nukv KasaxctaH (MorpaHnyHbIA pexvm).

JIMLEH3NOHHO-pa3pelunTenbHbIA peXuM nNpeacTaBnaeT cobon AesTenbHOCTb
WCMOMHUTENbHBLIX OPraHoB BfacTW MO BbiAaye NMULEH3UIA U WHbIX paspelunTenb-
HbIX AOKYMEHTOB. [aHHbIi pexum npeactaBnsetT coboil KOMNMEKC B3auMHbIX
npaB n 06513aHHOCTEN rOCYAapCTBEHHbIX OPraHoB, (PU3NYECKUX U OPUANYECKUX
nuy B npouecce NpoBEeAEHNS KOHTPOSIbHbLIX U pas3pelunTenbHbIX MeponpuaTui,
Lenbio KOTOpbIX SBMSETCA Bbigaya W MnoflyyeHune cneumanbHbIX paspeLueHuii
(cneumanbHbIX MpaB) Ha COBepLUEHWE OnpeAeneHHbIX AeNCTBUIA, OcyLiecTBne-
HVe AeaTenbHOCTM 1 np. [JaHHbIA pexum BKNOYaeT B cebs psa npoleccyanbHblX
AEeNCcTBUI: nodava v NPUHATUE 3asBEHNA U UHbIX AOKYMEHTOB; NPOBEAEHNE KOH-
TPOMbHbIX MEPOMNPUATUIA YNONIHOMOYEHHBIMW OpraHamu; Bblgada wnu otkas B Bbl-
[adve paspelleHuin, NULEH3NI; perucTpauns BblgaHHbIX paspeLleHnin, NULEH3NN.
B 3aBMcuMOCTM OT BMAa paspelumnTenbHOro AOKYMEHTa, Ha KOTOpbI NpeTeHayT
ur3ndeckne nnu puanydeckme nuua, aaMMHUCTPaTMBHbIE NpoLieaypbl perynupy-
I0TCS Pa3NUYHbLIMU HOPMATUBHBLIMU MPaBOBLIMU akTamu. Tak, npouedypa nuueH-
3UPOBaHNA U BbITEKAOWMNIA U3 HEee afMUHUCTPATUBHbBIA PEXUM NULEH3UPOBaHUS
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pernameHTupoBaHbl 3akoHom Pecnybnuku Kasaxctan ot 11 auBapsa 2007 r. «O
NULEH3NpOoBaHUM» (CM. Takxe rmasy 7), a npoueaypa NpeaocTaBneHns rpaxaaH-
cTBa - 3akoHom Pecny6nukn KasaxcraH ot 20 gekabpsa 1991 r. «O rpaxpgaHcTBe
Pecnybnukn KasaxcraH».

MacnopTHO-BM30BbIA pexum npefcTaBnsieT coboil BaxHbI cermeHT obe-
crneyeHuss BHYTpPeHHel W BHelwHeW 6e3onacHOCTU cTpaHbl. [aHHbIR pexum
pernameHTupoBaH 3akoHom Pecnybnuku Kasaxctan ot 20 gekabps 1991 r.
«O rpaxpgaHcTBe Pecny6nukn KasaxctaHw», [MpaBunamv [OKYMEHTUPOBaHWS
N peructpauuum Hacenexwua Pecny6nukn KasaxctaH, yTtBepxaeHHbiMK [locTa-
HoBneHunem [lpaButensctBa PK ot 12 unions 2000 r., MNpaBunamun Bblgayn Bus,
yTBEPXAEHHBIMW COBMECTHbIMWU NpUKasamu MUHUCTPA WMHOCTPAaHHbLIX Aen oT
14 pekabps 2009 r. 1 MUHUCTpa BHYTPEHHUX Aen ot 22 aekabps 2009 r. 3tn
aKkTbl yTBEPXAAT NOPSA0K 0POPMMEHUSA U BblAaun JOKYMEHTOB, YAOCTOBEpPS-
OWNX IMYHOCTL Ha Tepputopun KasaxctaHa. OnemMeHTamu QaHHOro pexuma
ABNATCA KaTeropun nuu, uctpebyemble JOKYMEHTbI, BUAbI YNOMHOMOYEHHbIX
opraHoB, BuAbl NPUHUMAEMbIX UMW peLLeHnii u np. (cM. 06 3TOM pexnme Takxe
B rnase 5).

Kpome nonyyeHusi paspelmTenbHbiX W YAOCTOBEPUTENbHBLIX AOKYMEHTOB,
nacnopTHO-BU30BbIA pexuM BkM4YaeT B cebs n pexum Bbesga, npebbiBaHus
Ha TeppuTopumn KasaxctaHa u Bblesga 3a ero npegenbl. OCHOBbI 3TOro pexuma
onpegeneHbl 3akoHom Pecnybnukn KasaxctaH oT 19 utoHs 1995 r. «O npaBo-
BOM MOJSIOXEHUN MHOCTPaHUeB». bonee getanbHas pernameHTauus coaepxXuTcs
B lNpaBunax Bbe3ga u npebbiBaHns MHOCTpaHueB B Pecnybnuke KasaxcrtaH, a
Takke ux Bblesga u3 Pecnybnukn KasaxcTaH, yTBepXAeHHbIX MOCTaHOBMEHWEM
MpaButenbctBa Pecnybnukn KasaxctaH ot 28 sHBaps 2000 r.

PeructpauunoHHble pexumbl HaxoasaTes B cpepe AeaTenbHoOcTM MuHucTepcTsa
IOCTMLIMN U UHBIX OPraHOB rocyapCTBEHHON aAMUHUCTpaLMKU, HanpuMmep, Hanoro-
BbIX, TAMOXeEHHbIX 1 Ap. Kak n B cnyyae ¢ NMLEH3NOHHO-pa3peLUMTeNbHbIM pexu-
MOM, 3feMeHTamy PerncTpaLmoHHOro pexmma ABnaTCs B3auMHble npasa U 06s-
3aHHOCTU, a TakkKe CUMCTemMa aAMUHUCTPaTMBHBLIX MpoLeayp No NpeaocTaBneHunto
[OKYMEHTOB, NPOBEAEHNI0 3KCNEePTU3 1 pernctpaumm nubo otkase B perncrpayuu.

CyLlecTByeT MHOXECTBO PErMcTpaumoHHbIX PEXUMOB, CBSI3AaHHBIX C perucrpa-
uueit U3NYECKnX 1 IpUANYECKNX NUL, HOPMATUBHBIX aKTOB, COENOK C HEABUXU-
MOCTbIO U Ap.

UpesBblyaliHble pexumMbl 3aHuMmaloT ocoboe MecTo B cCUCTEME aAMWUHUCT-
paTUBHO-NPaBOBLIX PEXMMOB. oA YpesBblvaiHbIMU PEeXMMaMmn NOHNMAaIOTCA cne-
LnanbHble NpaBoOBble PEXUMbl 4eATENbHOCTU OpraHoB rocyAapCTBEHHOW BnacTy,
Aonyckatoolme orpaHu4eHUs npaBoCyOBEKTHOCTU (PU3NYECKUX WU OPUANYECKMX
nuy, BBOAMMbIE B KayecTBe BPEMEHHOWN couuanbHO-0OBLEKTUBHOW M MpaBoBOMN
Mepbl obecneyeHns 6esonacHOCTU NMMYHOCTU, obLLecTBa M rocyaapcTea, onpeae-
NAEeMOW CNOXUBLUMMUCSA KOHKPETHbIMWU 06CTOATENbCTBAMM.
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B kasaxcTaHCKOM 3akoHOAaTenbCTBE YeTKO 0603HaYeHbl ABa Ype3BblvaliHbIX
aAMVHUCTPaTMBHO-NPaBOBbLIX PeXMMa: Ype3BblYakHOro MONOXKEHUS U BOEHHOrO
NonNoXeHns. 3TN pexnMbl BBOASATCA B NEPUO SKCTPAOPANHAPHBIX CUTYaLui, Tpe-
ByHoLLMX KECTKOro BMeLlaTeNnbCTBa rocyapcrsa C Lenblo HopManusauum cutya-
umn. OBa 3Th pexuma OTNNYaTCA BBEAEHWEM BPEMEHHBLIX Mep OrpaHUuUTENb-
HOro XapakTepa B OTHOLLEHUM NpaB U cBO6OA PU3NHECKUX N HOPUONHECKUX NULL.

Pexum 4pe3BblHasiHOro rnonoxeHus. pessbldaniHOe MOMoXeHne - 3To Bpe-
MEHHBIV PEXVM, NPUMEHSEMbIN UCKIYUTENBHO B MHTepecax obecneveHuns 6es-
OMacHOCTU rpaxaaH W 3aliuTbl KOHCTUTYLMOHHOTO cTposi Pecny6nuku KasaxcraH
1 npeacraBnsowmii cobolt ocobbii NPaBOBON MOPSAOK AeATENbHOCTU rocyaap-
CTBEHHbIX OPraHoOB, OpraHu3aLuuii, JoNycKawLWwmii yCTaHOBNEHWE OTAENbHbIX Orpa-
HWYeHW npas 1 cBoboA rpaxaaH, MHOCTpaHLUeB 1 nuy 6es rpaxaaHcTsa, a Takke
npae PUANYECKUX WL, U BO3NAraoLWmin Ha HUX JONONHUTENbHbIE 0653aHHOCTY.
Ho npu aTom orpaHuyeHns JoMmKHblI OCYLECTBNATLCA B Npeaenax, KoTopble Bbl-
3BaHbl 06CTOATENLCTBAMMU, MOCIYXMBLUMMW OCHOBAHUEM BBEOEHWUS Ype3Bblyali-
HOrO MONOXEHWS.

B cootBeTcTBUM ¢ 3akoHoM Pecnybnukm KasaxcraH ot 8 dpeBpans 2003 r. «O
4Ype3BblYaliHOM MOMOXEHUN» OCHOBAHWEM BBEAEHMWS Ype3BblYaNHOr0 MONOXeHUs
ABNAIOTCS:

1. MaccoBbil nepexof rocyfapCTBEHHOW rpaHuLbl C TeppUTOPUIA conpeaenb-
HbIX TrOCyAapcCTB; MOMbITKM HACUIIbCTBEHHOrO W3MEHEHUS KOHCTUTYLIMOHHOro
cTposi Pecnybnukn KasaxcTtaH; TeppopucTUYeckne akTbl; AENCTBUSA, Hanpasnek-
Hble Ha HacWNbCTBEHHbIN 3axBaT BMacTW UMW HaCUNbCTBEHHOE yAepxaHue Bna-
CTU B HapyleHne KOHCTUTYLUUW; MPOBOKaLMOHHbIE AEWCTBUSA CO CTOPOHbI ApY-
TMX rocydapcTB C LieNbl0 HaBA3bIBaHWSA BOOPYXEHHOrO KOHMNWKTa; HapylleHue
TeppuTopuanbHon LenoctHoctn Pecnybnukn KasaxctaH; maccoBble 6ecnopsaku,
MeXHaLMoHanbHbIe N MEeXKOH(eCCUoHanbHble KOHMMUKTLI; 6nokaga unu 3axeat
OTAENbHBLIX MECTHOCTEN, 0COB0 BaXHbIX OOBLEKTOB 3KCTPEMUCTCKUMMW FPYNNMPOB-
Kamu; NnoaroToBka M AEATENbHOCTb HE3AKOHHbIX BOOPYXEHHbIX (hOPMUPOBaHWN;

2. YpesBblualiHble CUTyaLuu NMpUPOLHOro U TEXHOTEHHOrO XapakTepa, Bbl-
3BaHHble CTUXWIAHbIMU 6eACTBUSMU, KPUBUCHBIMW SKOMOTMYECKUMU CUTya-
LUMAMU, MPUPOAHBIMK MOXapamu, SNUAEMUSAMU U NU300TUAMMU, NMOPaKEHUEM
CeNlbCKOX035IMCTBEHHbIX pacTeHUii U necoB 60Me3HAMU U BPeaUTENsMu, npo-
MbILUNIEHHLIMU, TPAHCMNOPTHLIMU U APYTUMX aBapusiMu, Noxapamu, aBapusamu
¢ BbiGpocamMn CUMbHOAENCTBYIOWNX SA0BUTLIX, PaAUOaKTUBHBLIX U Guonoru-
Yecku OMacHbIX BELLECTB, BHe3amnHbiM OOpYLUEHWEM 3[aHU U COOPYXEHWNA,
npopeiBaMn NIOTUH, aBapusiMU Ha 3NEKTPOIHEPreTUYECKUX U KOMMYHUKaLU-
OHHBIX CUCTEMaX XU3HeobecrneyeHusl, OUYUCTHBIX COOPYXEHUsIX U Tpebylowue
ckopenwen crabunusaumm obcTaHoBkM, obecneyeHuss npaBonopsigka, CO3-
[aHua ycrnoBuii Ansi NpoBefeHUss HeoOXOAUMbIX crnacaTenbHbIX U aBapuiiHO-
BOCCTaHOBUTENbHbIX paboT.
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ABMUHNCTpaTUBHOE npuHYKaeHue

UpesBblyailHOe MOMOXEHNE - 3TO PEeXUM, KOTOPbIA MPUMEHsieTCAa B cuny
HEBO3MOXHOCTU cTabunusayun obcTaHoBKM MHbIMKM cnocobamu. OH BBOAMTCS
MpesngeHtom Pecnybnukn KasaxctaH cOOTBETCTBYIOLWMM yKa3oM nocne ohuun-
anbHbIX KOHCynbTauuin ¢ MNMpembep-MuHucTpom n npeacegatensamu nanat lMap-
naMeHTa Cc He3ameanuTenbHbIM WMHMOpMUpoBaHueM [apnameHta Pecnybnuku
KasaxctaH. Cpok BBeAEHUS 4pe3Bbl4aiHOrO MOJIOXKEHWUS Ha BCeEW Tepputopun
KasaxcTtaHa - 30 cyTok, a Ha oTAenbHOW MecTHOCTK - 60 cyTok. B cnyyae ycTpa-
HEHWSI NPUYMH Ype3BblYalHOE NONIOXKEHNE MOXET OblTb OTMeHeHO Mpe3naeHToMm
PK pocpo4Ho. YkasaHHbIN CPOK MOXET npoaneBaTbCsi COOTBETCTBYKOLUM YKa-
3om [MpesngeHTta PK.

B uenax HesamepnuTenbHoro pearuposanusa lNMpe3ngeHtom PK moryT cosga-
BaTbCs CreumnanbHble opraHbl rocyjapCTBEHHOro ynpaBrieHns no obecneyeHunto
pexuma 4pe3BblHaiHOro MOMOXEHMUS, K KOTOPbIM OTHOCSTCS:

1. TocypapcTBeHHasi koMuccusa No obecneyeHunto pexmma YpesBbl4aiHOro nomno-
xeHust npu MNpesnaeHte Pecnybnukn KasaxcTtaH.

2. KomeHpaTypa MECTHOCTW, KOTOpYIO BO3rnaBnsieT KOMEHAAHT.

B nepviog BBegeHus Ype3BblYaHOro MOMOXeHWst MOryT BBOAUTLCS OCHOBHbIE
W OOMNONHUTENbHbIE MEPbl U OrpaHUYeHus], Lenb KOTOpbIX 3aknyaeTcs B ycTpa-
HEeHWM O06CTOSATENbCTB, MOCMYXMBLUMX OCHOBaHWEM ONA ero BBedeHusl, obecne-
YeHue Ge3onacHocTyW, 3awWmTbl NpaB M cBobod YenoBeka W rpaxagaHuHa, 3aluThbl
KOHCTUTYLMOHHOro cTposi Pecnybnukn KasaxcraH.

K Takum mMepam u orpaHuyeHusiM OTHOCST:
¢ YcuneHue oxpaHbl 06LLECTBEHHOro Nopsaka, oxpaHbl 0Co060 BaXHbIX rocyaap-

CTBEHHbIX U cTpaTernyeckux obbLekToB, a Takke 06bekToB, obecneymBaroLLmx

XKN3HEeAEeATeNbHOCTb HaceneHns n yHKLUMOHMPOBaHME TpaHcnopTa.

* YcTaHoBneHue orpaHu4eHuii Ha ceoboay nepeaBMKeHUs, B TOM YMChe TpaHc-
NOPTHbLIX CPEACTB, B MECTHOCTU, rAe BBEAEHO Ype3BblyaiHOe MOSIoXKeHMe.

+ [lpoBepka [OKYMEHTOB, YyOOCTOBEPSKOLWMUX NUYHOCTb (UNYECKUX nuL,
TNINYHBIA [OCMOTP, OOCMOTP HaxoAsALWMXCH MPU HUX BELLei, TPaHCMOPTHbIX
cpeacTs.

* YcTaHOBNEHWE OrPaHNYEHU Ha BbE3 B MECTHOCTb, i€ BBEAEHO Ype3Bblyali-
HOe MOoNIoXeHWe, Unu Ha TeppuTopuio Pecnybnukn KasaxctaH, a Takke Bble3-
[a 13 HuX.

* 3anpelieHne unum orpaHuveHne nposedeHusi cobpaHuii, MUTUHIOB U AEMOH-
CTpauuii, WeCTBUA U MUKETMPOBaHWK, a Takke 3penuLHblX, CMOPTUBHbIX U
OPYrMX MaccoBbIX MepPONPUATUA.

+ 3anpeleHne 3abacToBOK U UHbIX CNOCOOOB MPUOCTAHOBNEHUSA UMW MNpekpa-
LeHNsA AeATEeNbHOCTU OPUANYECKNX NuL.

* [NpuocTaHoBneHWE AEATENBHOCTU OPUOANYECKUX NUL, B KOTOPbLIX UCNOMNb3YOT-
cA B3pblBYaTble, PaANOaKTUBHbIE, @ TakKe XUMUYECKU 1 Buonornyecku onac-
Hble BeELecTBa.
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*  OBakyauus matepuanbHbIX U KyIbTYPHbIX LEHHOCTel B 6e3onacHble panoHbl
B Cny4ae, ecnn CyLIeCcTBYeT peanbHas yrpo3a UX YHUUYTOXEHUS, NOXULLEHNS
MW NOBPEXAEHUS B CBSA3M C Ype3BblYaNHLIMU 06CTOATENLCTBAMM.

+ 3anpeleHne nposefeHus BblGOpoB M pecnybnukaHckux pedepeHaymMoB B
TeYeHve BCero nepuoaa AencTBus Ype3BblHyaiHoro NOSIOXKEHNs B MECTHOCTH,
rae OHO BBEAEHO.

+ BBeaeHne KOMeHAaHTCKOro vaca.

*  OcyLyecTBNeHNe KOHTPONS 3a cpeacTBaMuM MaccoBOW MHGOpMaLuu nocpea-
CTBOM 3anpocoB 065A3aTeNbHbIX 3K3EMMNMSAPOB NeYaTHbIX U3haHuin U maTepua-
noB pagmo- u Tenenepegay.

*  [puoctaHoBneHne unu npekpailieHne B YCTaHOBIEHHOM 3aKOHOA4aTENbLCTBOM
Pecnybnuku KazaxcraH nopsiake AesTeNbHOCTM NONMTUYECKUX MapTuii u obLue-
CTBEHHbIX 06beANHEHWIA, KOTOpble NPENATCTBYIOT YyCTPaHEHWI0 0BCTOATENLCTB,
NOCNYXVBLUMX OCHOBaHMEM ANSi BBEAEHWSI YPe3BbIYaHOTO MOMNOXEHNS.

+ OrpaHuyeHne unu 3anpelleHne WCNonb3oBaHWUSA KOMUMPOBarbHO-MHOXW-
TenbHOW TEXHWKKN, paauno- n TenenepeaatoLllen annapaTypsl, ayao- u BUAEO-
3anucbiBaloLLEell TEXHWUKM, @ Takke BPEMEHHOE U3BbATUE 3BYKOYCUNMBAOLLMX
TEXHUYECKNX CPeAcTB.

*  YcTaHoBneHve ocoboro nopsiaka npogaxu, NpuobpeTeHns n pacnpeaeneHvs
NPOAOBONLCTBUA U NPeAMETOB NepBori HEO6XOAUMOCTHU.

*  YCTaHOBMEHWe OrpaHWYeHWn Ha OCyLleCTBNEHWe OTAeNbHbIX BWAOB
(PUHAHCOBO-3KOHOMMUYECKOW [OEATENbHOCTU  (DUINYECKUX U HOPUANYECKNX
1L, BKNOYas nepemelleHne ToBapos, YCnyr u UHAHCOBbIX CPeACTB.

+  OrpaHnyeHne unu sanpeLleHne Npogaxu opyxusi, 6oenpunacos, B3pbiBYATLIX
BELLeCTB, crneuunanbHbiX CPeACTB, SAOBUTBLIX BELLECTB, YCTaHOBNEHWe 0coboro
pexuma obopoTa nekapcTBEHHbIX, HAPKOTUYECKUX CPEACTB, NCUXOTPONHbIX Be-
LLeCTB, NPEKypcopoB, a Takke 3TUMNOBOro CnMpTa, ankorosibHON NPOAYKLMK.

*  BpemeHHoe usbsATHE Y PU3NYECKUX NMUL, OPYXUs U 6oenpunacos, SAOBUTbIX
BELLEeCTB, a y pUANYECKUX NUL BPEMEHHOE U3bATME, Hapsay C OpyxXuem,
6oenpunacamu 1 A40BUTBEIMK BellecTBaMu, Takke 60eBoit N y4yebHO BOeH-
HOWM TEXHWKW, B3PbIBYATLIX U PAANOAKTUBHBIX BELLECTB.

Pexum BOEHHOro rMoJIoKeHus: Takke SBMSETCS OAHWMM U3 YpesBblYaiHbIX
aAMWHUCTPaTMBHO-NPAaBOBbLIX PEXMMOB.
MopsaoK M OCHOBaHUSI peXUMa BOEHHOTO MOMOXEHUS perynupyoTcs 3akoHoM

PK ot 5 mapta 2003 r. «O BOEHHOM NOMOXEHUU». B COOTBETCTBUM C 3TUM 3aKOHOM

nos BOEHHbLIM MOMNOXEHNEM MOHMMaeTcs ocobblli MPaBOBOW pexuMm, npegycma-

TPUBAKOLLMA KOMMNNEKC NOMUTUYECKUX, SKOHOMUYECKNX, aAMUHUCTPATUBHbLIX, BO-

€HHbIX U WHBbIX Mep, HanpaBneHHbIX Ha CO3faHne YCnoBuii Ans NpeaoTepalleHus

Unn oTpaxeHus arpeccun npotns Pecnybnunku KasaxctaH nubo HenocpeacTBeH-

HOW BHeLUHen yrpo3bl ee 6e3onacHoCcTu, U BBoAUMbIN MNpesngeHTom Pecny6nvkm

KasaxcTtaH Ha Bcevi TeppuTopumn Pecnybnukn unu B OTAEMNbHbLIX €8 MECTHOCTAX.
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OcHoBaHVWeM BBEAEHUS BOEHHOrO MOMOXEHUS ABNSAIOTCA MOMbITKA U npuMe-
HEHWe BOOPYXEHHON CUMbl MHOCTPAHHLIM rocyAapcTBOM NMbO rpynn rocyaapcTs
npoTMB CyBepeHuTeTa, TEePPUTOPUANbHON HENPUKOCHOBEHHOCTU UAWM NOMUTUYe-
CKoWi HesaBucumocTn Pecnybnukn KasaxcraH.

BoeHHoe nonoxexue BBoanTcsa Ykasom [NpesnaeHTta, o YemM HezaMeanuTenbHoO
nHpopmmupyetcst MapnameHT Pecnybnuvku KasaxctaH. 3akoH PK «O BoeHHOM nomno-
XKEHWW» yCTaHaBMNMBAET MOJIHbIA NepeveHb Mep, NPUMEHSIEMbIX B NepUos BOEHHOTO
MONOXEHUSI, K YNCINY KOTOPbIX OTHOCSITCS, K MPUMEpPY: MepeBof, rocyAapCTBEHHbIX
OpraHoB U MHbIX OpraHn3auuii, a Takke 3KOHOMUKM Pecny6nvku Ha gyHKLMOHMPO-
BaHVe B YCIIOBUSX BOEHHOIO MOJSIOXKEHUS; NpoBeAeHNe MOBMNM3aLnoHHOro passep-
TbiBaHUS1 BOOpYXXeHHbIX CUM, APYrMX BOMCK U BOVHCKMX (hopMMpoBaHuii Pecrnybnuku
KasaxcTaH; yctaHoBneHvne ocoboro pexuma paboTbl TpaHCNopTa, KOMMYHUKALWIA 1
3HEPreTukn, a Takke O6BEKTOB, MPEACTaBNALIMX MOBLILLEHHYIO OMACHOCTb ANSA
XKU3HU, 300POBbS NMIOAEN U OKpYXalLelh cpefbl; PeKBU3nLuus Heobxoammoro ans
HyX4 0BOpPOHbI UMyLLECTBA Yy (PU3NYECKMX U OPUONYECKUX NULL B NOPSAKE U Ha
YCINOBUSIX, YCTAHOBMEHHbIX 3aKoHoAaTenNbHbIMKU akTamu Pecnybnukv KasaxcraH, ¢
BO3MELLEHVEM MM roCyapCTBOM CTOMMOCTU PEKBM3WPOBAHHOMO MMYLLECTBA; BBE-
[EeHNe BOEHHOWN LEH3ypbl; MHTEPHUPOBAHMWE; 3anpeLLeHne UM orpaHuyeHune Bbl-
e3na rpaxgaH Pecny6nukm KasaxctaH 3a rpaHuuy 1 T.4.

K obGecneyveHuto pexunma BOEHHOrO NoOSIoXeHuUst no peleHuto MNpesngeHTa Pe-
cny6nuku KasaxctaH npvenekaioTcs BoopyKeHHble cunbl CTpaHbl.

B nuTepaType no agmMvHUCTpaTUBHOMY MpaBy BCTpeYaeTcs M MOHATUE OCO-
60ro agMUHUCTPaATMBHO-NPABOBOro pexuma. ITo cobupaTenbHoe MOHSATHE,
oxBaTblBalLlMe Takne AeiCTBUS, Kak obbABnNeHuMe OoTAenbHbIX TEppUTOpUiA 30-
HaMu 4pes3Bbl4alHOW 3KOMOrMYecKon cutyauun (06bLABNAETCS NOCTaHOBMNEHWEM
MpaButenbcTBa) mnu akonormyeckoro 6eacteusi (0O6bABNSETCA 3aKOHOM) WK
ycTaHoBneHne ocobblX YCNOBUIA U PEXMMOB MPOXWUBaAHWUA HaceneHus u BefdeHus
XO3AWCTBEHHON AeATeNbHOCTU NpY BO3HUKHOBEHUM anuaeMun Ha Tepputopumn Pe-
cnybnukn KasaxctaH gesitenbHocTy (No pelwexuto MNpaButenbcTsea).

B pamkax AaHHOro pexvma Takxe NPUMEHSIOTCA Takne Mepbl MPUHYXAEHUS, Kak
npekpalieHve nubo orpaHnyeHne AeaTernbHOCTU 06bekToB, 06YCNOBMBLUMX BO3-
HWKHOBEHWE Hebnaronony4yHow aKonornyeckor 06CTaHoOBKW; OTCENeHe HaceneHns
13 MECT, OMacHbIX AN WX NPOXMBaHUS, C 06A3aTeNbHBLIM NpeaocTaBneHnemM UM no-
MeLLEHUA ANS NOCTOSHHOrO UMW BPEMEHHOrO NPOXMBAHUS; YCTAHOBNEHWE KapaH-
TWHa W OCYyLLEeCTBMNEeHNe ApYrnx 0653aTenbHbIX CaAHUTAPHO-NPOTUBOINMAEMUYECKNX
MeponpuATUIA; yCTaHOBNeHne ocoboro pexuma Bbe3fa W Bble3fa, orpaHuveHue
ABWXKEHUS TPaHCMOPTHbIX CPEeACTB; YCTAHOBMNEHME BPEMEHHOrO 3arnpeLlleHus Ha
CTPOMTENLCTBO HOBLIX U pacluMpeHne AeWCTBYIOWUX NPeanpuaTuii u apyrux oon-
eMOB, AeATENbHOCTb KOTOPLIX HEe CBA3aHa C NUKBMAALMEN Ype3BblYaiHO aKonoru-
YecKkol cuTyaumum unm obecneyvyeHnem Xu3HeaesaTeNnbHOCTU HaceneHus; 3anpeT Ha
DYHKLMOHMPOBaHNE 0OBLEKTOB 0340POBUTENBHOMO, KYPOPTHOrO HasHaveHus.
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MnaBa 9
OTBETCTBEHHOCTb
B ADMUHNCTPATUBHOM NPABE

§ 1. NoHaTMe, 0cO6EHHOCTM U HOPMaTUBHO-NpaBOBbLIE
OCHOBbl aAMMHUCTPaTUBHOW OTBETCTBEHHOCTHU

A,D,MI/IHVICTpaTI/IBHaH OTBETCTBEHHOCTb - 9TO OAWH M3 BUAOB HOPUANYECKON OT-
BeTcTBEHHOCTW. Kak n mobas apyras OTBETCTBEHHOCTb, OHa BblpaxaeTcs
B HeraTuBHbIX MOCNeACTBUAX AN NPaBOHAPYLUUTENS, NPEAYCMOTPEHHbIX NpaBo-
BbIMW HOpMaMmMu.

ALMUHUCTPaTUBHAsi OTBETCTBEHHOCTb - 3TO BUA, IOPUAMYECKOA OTBETCTBEHHO-
CTW, NPUMEHSIeMOl CyAamm 1 YNONHOMOYEHHBIMIU Ha TO OpraHamm rocyapcTBeH-
HOW @AMWHUCTPaLMKU (BOMKHOCTHBIMM NULAMK) K PU3NYECKUM U OPUANYECKUM
nvuam 3a coBeplueHue AesiHWi, npegycMoTpeHHbix Kogekcom Pecnybnuku Ka-
3axcTaH 06 agMMHUCTPATMBHBIX NpaBoHapyLeHusax (KoAlT).

B topuanyeckoii nuTepaType BCTPEYalOTCs PasnuyHble MHEHUS MO MOBOAY Mpu-
poapbl aAMUHWUCTPATUBHOW OTBETCTBEHHOCTU, €€ COOTHOLLEHUSI C APYTMKU BuAaMU
OTBETCTBEHHOCTM W AaXe CyLLEeCTBOBaHWS Takoro Buaa OTBETCTBEHHOCTU. Tak, UHO-
raa yTBEpXOaeTcs, YTO afMUHUCTPaTUBHAs OTBETCTBEHHOCTb - 3TO UCKYCCTBEHHO
CO3[aHHbI BU IOPUMANYECKO OTBETCTBEHHOCTU. Hepeako nopsepraeTcs KpUTuke
BblAENEeHNe W3 KaTeropuy MpecTynieHnin ManosHauMTenbHbIX AesHUA, a UMEHHO
aAMVHUCTPATMBHBIX MPaBOHAPYLUEHWIA (MPOCTYMKOB), YTO, MO MHEHUIO YYEHbIX,
yNpoLLaeT OTHOLLEHWE rOCyAapcTBa K caMoMy (hakTy NpaBoOHApYLUEHWI U, COOTBET-
CTBEHHO, K NMOPSAKY MX paccMOTpeHusi. B nocnegHee Bpems Bce valle nosiBnsercs
MHEHME O TOM, YTO aAMWHUCTPATUBHbIE MPaBOHAPYLUEHWUS U OTBETCTBEHHOCTb 3a
HUX - 3TO He YTO WMHOe, KaK «Marnoe YroroBHOe MpaBO» W, COOTBETCTBEHHO, HET
[O0CTaTOUHbIX OCHOBaHUWiAi paccMaTpyBaTbh BOMPOCHI aAMWHUCTPATUBHbLIX NpaBOHa-
PYLLEHUIA U OTBETCTBEHHOCTM 3a HUX B pamKax aAMWHUCTPATMBHOrO npaea.

Ho Ha ceropHsilWHWiA AeHb MHCTUTYT aAMUHUCTPATUBHOW OTBETCTBEHHOCTU B
npaBoBoVi cucteme KasaxctaHa B LenoM U B aAMUHUCTPATUBHOM fpaBe B YacT-
HOCTU HeoGXOAMMO MpU3HABaTh Kak CYLLECTBYIOLLYI0 4EACTBUTENBbHOCTb.

AAMUHMCTPATMBHAsA OTBETCTBEHHOCTb WrpaeT BaXHyl ponb B mpouecce
oxpaHbl npas, cBo60A 1 3aKOHHLIX MHTEPECOB rpaxaaH, 340pOBbs, CAHUTaPHO-
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OTBETCTBEHHOCTL B aAMUHACTPaTUBHOM  rpaBse

3NMAEMUONIONMYECKOro Grnarononyyns HacerneHus, okpyxarwLllei cpefbl, obLye-

CTBEHHOW HPaBCTBEHHOCTW, COBCTBEHHOCTU, OBLiecTBeHHOro nopsiaka u Geso-

MacHOCTU, YCTaHOBIIEHHOIO MOPsiAKA OCYLECTBMNEHUS TOCYAapCTBEHHOW BacTy,

OXpaHsieMbIX 3aKOHOM MpaB W WHTEPECOB OpraHu3auuii OT aAMUHUCTPaTUBHBIX

npaBoHapyLUEHU. Yrpo3a NpUMeHeHUs aAMUHUCTPATUBHBIX CaHKUWUIA SBRsiETCS

Cepbe3HbIM CPefCTBOM OGECNEeYEeHUs] UCMONHEHUS MpPeAnucaHuii pasnuyHbIX

HOPMaTUBHbIX NMPaBOBbIX akToB. TeM Gornee YTo B HacTosiLLee BPEMS NPOAoKa-

eTCs TEHAEHUMUS YXXECTOYEHNS aAMUHUCTPATUBHBIX CaHKUWUA (yBenuyeHus pas-

MepoB LITPadoB, CPOKOB JIMLLEHUSI CMELUanbHOro npasa, pacliMpeHust Kpyra

npaBoOHapYLUEHWUI, 3a COBEpPLUEHWE KOTOPbLIX MpeAycMaTpuBaeTcst aAMUHUCTpa-

TUBHbIA apecT).

ALMUHWUCTpPATUBHAs OTBETCTBEHHOCTb 0GNajaeT psfoM HUXenepevucneH-
HbIX CMeLndUYecKnX YepT, BbIAENAIOWMUX €€ U3 WHbIX BUAOB HOPUANYECKOW OT-
BETCTBEHHOCTMU.

1. OcHoBaHWeM NpvBreYeHNUs K aAMUHUCTPaTUBHOW OTBETCTBEHHOCTU SIBNSETCA
afMWUHUCTpaTMBHOE npaBoHapyleHue. OOHO W3 OTAWNYUIA afMUHWUCTPaTUB-
HOTO MpPaBOHAPYLUEHUSI OT MPECTYNNEHNSI COCTOUT B CTeNeHU OGLLEeCTBEHHOW
onacHOCTU. MeHbLuas cTeneHb ONacHOCTU (UNW HE3HAYUTENbHOCTb) O3HAYaeT
u Gonee Msrkue Mepbl B3blCKaHUS.

2. K agMUHMCTpaTMBHOWM OTBETCTBEHHOCTU, B cooTBeTCcTBUM ¢ KOAT, moryT npu-
BIieKkaTbCA Kak pusnyeckune, Tak U opuaudeckue nuua. daktmyecku mepbl ag-
MUHUCTPaATUBHOIO B3bICKAHWUS WMW Yrpo3a WX NPUMEHEHMUS SBMNSOTCA OCHOB-
HbIMW, €CNW He eAUHCTBEHHbIMU Mepamu MNPUHYXAEHUS, MNO3BONSOWUMU
obecneynTb UCMOMHEHUE 3aKOHOB CO CTOPOHbI OPUAMYECKUX NUL, U NpUpas-
HEHHBIX K HUM CYy6BEKTOB.

3. LUMpokuii Kpyr rOCyAapCTBEHHbIX OPraHoB, HafeneHHbIX aAMWHUCTPaTUB-
HOWM topucamkumen. B Lensx fanbHEWWwero COBEPLIEHCTBOBAHUS UHCTUTYTa
aAMUHUCTPATUBHOM OTBETCTBEHHOCTM B KasaxcTaHe C HeAaBHero BpemeHu
fAencTByeT cucTema agMUHUCTPATMBHLIX CyAOB, CMELWAnu3UpYIOLUXCs Ha
paccMmoTpeHun aen o6 agMUHWCTPaTUBHBLIX MpaBoHapyleHusx. Kpome Toro,
npaBoM pPaccMOTpeHusi U paspelleHust aen 06 agMUHUCTPATMBHLIX NpaBoHa-
pyweHusix obnagaeT AOCTATOYHO LUMPOKWIA KPYr WCMOSHUTENbHLIX OpraHoB
BMAacTV U MHbIX OPraHoB rOCYAAPCTBEHHOW agMUHWUCTpauuu (obnagarwolmx
KOHTPOJSIbHO-HaA30PHBIMU (PYHKLUSIMK).

4. Topagok npuBneYeHUs K aAMWHUCTPATUBHOW OTBETCTBEHHOCTM (MPOMm3-
BOACTBO N0 genam o6 agMWHUCTPATMBHBLIX NPaBOHAapYyLUEHUsIX) OTnMYyaeTcs
6onee npoctbiMn opmMamu, B OTNNYME OT YrofOBHOrO NPOM3BOACTBA, YTO
CBSI3aHO CO CTemneHblo 06 ecTBEHHOW OnacHOCTU agMUHUCTPaTUBHOIO npa-
BOHapYLUEHNS U HEOBXOAMMOCTbIO BBICTPOro U SKOHOMUYHOTO pearnpoBaHus
Ha Hero.
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5. Mepbl agMWHUCTPATUBHOIO B3bICKAHWUSA, NPEAYCMOTPEHHbIE 3aKoHOoAaTemNb-
CTBOM, ABNsitOTCA Gonee MSArkMMK, HeXenu Mepbl YrOnOBHOW OTBETCTBEHHO-
cTn. Ho B nocneagHee BpeMmsi rpaHuLbl MeXay HEKOTOPLIMW YrONOBHbIMU U aa-
MUHUCTPATUBHBIMU B3bICKAHUSIMU CTAHOBSATCS Pa3MbITbIMU, YTO, B YACTHOCTH,
OTHOCUTCA K aAMUHUCTPATUMBHOMY LUTpady - CaMoii pacnpoCcTpaHEHHON Mepe
agMWHUCTPATMBHOMO B3biCKaHWA. Tak, MakcuManbHbIl WTpad B OTHOLIEHUU
dumsunyecknx nuy coctaenseT 200 MecsiuHbIX pacyeTHbIX MokasaTenen, Toraa
KaK pa3mep LUTpadpa Kak yrornoBHOM CaHKLMN HaYnHaeTcs ¢ 25 MecsaYHbIX pac-
YeTHbIX nokasartenei. LUTpadbl 3a agMMHUCTPATUBHbLIE MPaBOHApPYLUEHUS B
OTHOLLEHWM IOPMANYECKMX NUL, MOTYT B pasbl NpeBbiaTth pasMmepsbl WTpadgos
no YronoBHOMY KoAeKcy.

6. lpuBneyeHne Kk agMUHWUCTPaATMBHON OTBETCTBEHHOCTW He BneyeT 3a cobon
CyAMMOCTM (B OTNNYME OT YrONOBHOW OTBETCTBEHHOCTW) UNW YBOJIbHEHWS C
paboTbl (B OTNMYME OT AUCLUMNMMHAPHOW OTBETCTBEHHOCTM). Ho, B CBOIO ove-
pedb, cam akT NpUBMEYEHUS K aAMUHUCTPATUBHOW OTBETCTBEHHOCTU SB-
NSieTCs OCHOBAaHWEM [Ansl YCTaHOBIIEHUS! OMpeAeneHHbIX orpaHuyeHuin. Tak,
Hanpumep, Ha rocyaapCTBEHHYO cryby B TeYeHWe Of4HOro roga He npuvene-
KatoTcs rpaxgaHe KasaxcTaHa, Ha KOTOpbIX Hanaranocb B cyfebHom rnopsiake
aAMVHUCTPaTMBHOE B3bICKaHWE 3a yMbILWNEHHOE npaBoHapyLluieHue (n/n 6 n. 4
ct. 10 3akoHa Pecnybnukn KasaxcraH ot 23 uons 1999 r. «O rocyaapcTBeH-
Hoii criyxcbe»).

OCHOBHbIM HOPMaTWBHbLIM MPaBOBbLIM aKTOM, PErynupyioLuM BONpockl agMu-
HUCTPaTUBHOW OTBETCTBEHHOCTU, aBnseTca Kopekc Pecny6nuku Kasaxctan o6
aAMVUHUCTPATUBHBIX NpaBoHapyLleHnsx, NpuHATelin 31 aHeaps 2001 r. KoAll Ha
cerofHs npeacTaBnsieT eAMHCTBEHHbIN KOANMULMPOBAHHBINA akT agMUHUCTpaTHB-
Horo npaBa. KoAll cocTouTt us aAByx Yactei: obLien n ocobeHHOW.

Obuas YyacTb 3aKkpennsieT NPUHLUMMLI U 3a4ayuu agMUHUCTPATUBHOMO MPOMU3-
BoAcTBa. B Hel ycTaHoBneHbl BUAbI aAMWHUCTPATUBHOIO B3bICKaHUS, UX pas-
Mepbl U CPOKM, Cy6beKTbl agMUHUCTPATUBHON OTBETCTBEHHOCTU. Kpome Toro,
obLeli YacTblo perynumpyoTcs OCHOBaHWs OCBOOOXAEHMS OT aAMWHUCTPaTMB-
HOW OTBETCTBEHHOCTU U HEKOTOPbIE UHble 06LMe nonoxeHns. OcobeHHas YacTb
KoArll 3akpennseT coctaBbl aAMUHUCTPATUBHBIX NPaBOHAPYLUEHWUI B PasnnyHbIX
chepax.

Hevicteytowmin Kogekc umeeTt psif CylwecTBeHHbIX HegopaboTok, B TOM Yuc-
ne u npoueccyanbHoro xapaktepa. Ero Hopmbl Bbi3Banu HapekaHusi CO CTOPOHbI
YYeHbIX U NMPaKTU4ECKMX PaGOTHUKOB yXXe B NEPBbIE MECSLbl MOCHE ero NPUHATUS.
HenonHoTta cocTtaBoB, pa3MbITOCTb (DOPMYNMPOBOK U MHblIE HEAOCTATKN MpUBENW
K HeOo6X0AMMOCTU MPUHSATUS psiAa MOA3AKOHHbIX HOPMATWBHBIX NMPAaBOBbLIX aKTOB,
4yTo B NpuHuune npotusopeunt ct. 1 KoAll. Kpome Toro, obHapyxunucb cepbes-
Hble MPOTUBOPEYUs C APYrMMU HOPMaTMBHbLIMK NpaBoBbiMK aktamu. OaHako oa-
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HUM M3 HeocnopuMbix AocToMHCTB KoAll aBnseTcs To, 4TO OH 3akpenun 6onb-
LLUOW KPYr COCTaBOB NpaBOHapPYLUEHWI, KOTOpble MOTYT pacCcMaTpuBaTbCA TOMbKO
B cyAebHoM nopsiake. 3TO, B CBOK OYepefb, AaeT BO3MOXHOCTL 6onee LWMpOKoro
BHEAPEHNS MpPUMHLMNA COCTA3aTENbHOCTU CTOPOH B aAMUHUCTPATUBHOM NPOU3-
BOACTBE, MPaKTUYECKN OTCYTCTBOBABLUEro paHee.

BBegeHne cuctembl adMUHUCTPATUBHBIX CyAOB BbISBUIIO Cepbe3Hyto npobnemy -
OTCYTCTBME NPOECCUOHaNbHbLIX aAMUHUCTPaTUBHBIX Cyael. Kak TakoBOro MHCTUTYTa
aAMUHUCTPATUBHBIX CyAeN OONroe Bpemsi MPakTUYecKu He CyLiecTBOBano, M Kpome
TOro, AaHHasi npobriema OCMOXHSIETCA U caMoii CreuMdUKONn aaMUHUCTPATUBHOM OT-
BETCTBEHHOCTU, €€ Pa3HOCTOPOHHOCTBLIO M MHOMONMaHOBOCTbHO.

Kpome Toro, nposogmmas B Pecnybnvke nonutuka AekpyumuHanusaumu yro-
NOBHOM OTBETCTBEHHOCTW MOBMEKNa paclumMpeHne Kpyra aaMWUHUCTPATUBHbIX
npaBoHapyLleHWii, paHee He oxBaTbiBaBLIMXCst KOAl. Tak, K aAMUHUCTPATUBHbBIM
npaBoHapyLIeHNsM Tenepb OTHOCATCA HEKOTOpble COCTaBbl Mano3HaYUTEmNbHbIX
npecTynneHunii, B 4acTHOCTK, BbITOBOro Xapaktepa, HapylleHne npasun agMuHK-
CTPaTUMBHOrO HaA30pa U HEKOTOPbIE MHbIE.

B HacTosillee BpemMs HACTOWYMBO MOAHMMAETCs BONPOC O HeobxoAuMOCTW
pa3paboTkn n npuHATUS HoBoro Kogekca 06 aAMWHUCTPATMBHLIX NpaBOHapy-
LUEHNAX, KOTOPbLIA Obl y4yen BblSBNEHHbIE HEQOCTaTKM W paclUMpun Kpyr ctaTew,
OTHECEHHbIX K BeAeHWo agMuHucTpaTmeHoro cyaa. Kpome toro, Kogekc fomkeH
6onee nogpo6HO pernameHTMpoBaTb NOPAAOK pacCcMOTpeHus gen o6 agmuHu-
cTpaTuBHbIX NpaBoHapyweHusix. CerogHa KoAll PK sBnsietca ogHuUM u3 cambix
B60onbLUNX aKTOB Ka3axCTaHCKOro 3akoHopaTenbCcTsa, BKNoYawlwmm B cebs bonee
700 cTaTten, 4YTO SABNSETCA OOQHOW M3 NPUYUH ANS NPeanoXeHUn o pa3geneHun ero
Ha [iBe YacTu: MaTepuanbHyI U npoueccyasnbHyto.

§ 2. OcHoBaHue agMUHUCTpPaTUBHOW OTBETCTBEHHOCTU

OCHosaHmeM ANS NpVBEeYeHNs K agMUHUCTPATUBHOW OTBETCTBEHHOCTM, Kak
GblNI0 OTMeYeHo B Npedblayliem naparpade, sBnsieTcs coBeplueHne aamu-
HWCTPATUBHOrO NpaBoOHapyLUEeHUs.

AOMUHUCTPATUBHOE MpaBOHapylleHWe - 3TO NPOTMBOMPaBHOE, BUHOBHOE
(yMbILLNEHHOE UNM HEOCTOPOXHOe) AelcTBue nnbo BesnelicTBre duU3NYeckoro
nuua unu npoTueonpaBHoe AelicTere nubo GesgeiicTBne topUaMYECcKoro nuua, 3a
koTopoe KoAll npegycmoTpeHa agMUHUCTPaTUBHAA OTBETCTBEHHOCTb. BbigensioT
crnepytolme Npu3Hakv agMUHUCTPATMBHOIO NpaBOHApPYLIEHUS:

1. TMpoTtuBonpaBHoCTb. [NpusHak NPOTUBOMNPABHOCTM O3HAYaET, YTO AesHue, Ko-
TOpOe paccMaTpuBaeTCs Kak aAMWHUCTPaTMBHOE NpaBOHapylleHue, 3anpe-
LeHo 3akoHodaTenbcTBOM. OHO HanpaBneHo MpOTWB MpaB APYruX MuL, rocy-
fAapcTsa.
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AAMUHUCTPATMBHBIMU CaHKUMUSIMU OXPaHSItOTCA HOPMbl HEe TOMbKO aiMWHU-
CTPaTMBHOrO, HO U MHbIX OTpacnei npasa. Hanpumep, Takux, kak KOHCTUTYLIM-
OHHOe, 3emerbHOe, TPYAOBOe, rpaxaaHckoe, hMHaHCoBoe U T.4.

2. O6uwecTBeHHas onacHOCTb. [lJaHHbIN Npu3Hak o3HavaeT, YTo NpaBoHapyLleHue
npeacTaBnseT yrpody O6LEeCTBEHHbIM OTHOWEHWUAM. JTOT MpuU3HaK uHoraa
Ha3blBaOT OGLLECTBEHHOWM BPeOHOCTbIO, YUNThIBAs XapakTtep aagMUHUCTPaTMB-
HbIX MpaBOHapPYLUEHWIA.

3. BuHoBHOCTb. JIMUO, coBepllaloliee aAMUHUCTPATUBHOE MPaBOHApYyLUEHWE,
[OMKHO CO3HaBaTb MPOTUBOMPAaBHbIN, OGLLECTBEHHO OMACHbI XapakTep CBOEro
neiictus (6e3nenctaust). MpusHak xapakTepeH TOMbKO ANS aAMUHUCTPATUBHBIX
npaBoHapyLueHui dmsndecknx nuu. KoAll He onpeaensieT Takoro npuaHaka Kor-
0a peyb naet o6 agMMHUCTPATUBHOM MpPaBOHAPYLLIEHUN HOPUAUYECKMX NNL.

4. HakasyemocTb. Tomnbko TO AesiHUE MOXET ObiTb NPU3HAHO aAMUHUCTPaTMB-
HbIM MpaBoOHApYLLEeHMeM, HakasaHue 3a koTopoe npeaycmoTpeHo KoAll.
(AOMMHUCTPaTUBHOE MpaBoOHapYyLUEHUEe Kak pUOMYECKOe OCHOBaHWe npusre-

YeHUs1 K aAMUHUCTPATUBHON OTBETCTBEHHOCTM MMEET COCTaB, 3MeMeHTamMm KOoTo-

poro siBNSATCSA: 0OBEKT, CyGbEKT, 06BEKTUBHAS U CYObEKTUBHAS CTOPOHDI.

O6BLEKTOM  aAMUHUCTPATUBHOIO —PaBoHapyLLUeHNs] SIBNSIIOTCS  HapyLleH-
Hble UM obLLeCTBEeHHble OTHOLWeEeHUs!, oxpaHaemble KoAll. B cooTBeTcTBUM CO
cT. 7 KoArll 3akoHogaTtenbcTBO 06 agMUHUCTPaATUBHOM OTBETCTBEHHOCTU 06e-
cneunBaeT oxpaHy npas, cBO6OA M 3aKOHHbIX MHTEPECOB YenoBeKka W rpax-
AaHWHa, 340pOBbs, CAHUTApPHO-3NNAEMMONIOrMYeckoro Gnarononyyms Hacene-
HUS, OKpyXatlen cpedbl, obLEeCTBEHHOW HPaBCTBEHHOCTWU, COBCTBEHHOCTH,
obLlecTBeHHOro nopsigka M 6e30MacHOCTM, YCTAHOBMEHHOrO MNOpsiika OcCy-
LLLeCTBNEHNSA rOCYapCTBEHHONM BNacTh, OXpaHsAeMblX 3aKOHOM MpaB U UHTepe-
COBppraHM3aunin.

K aaAMUHUCTpaTMBHOW OTBETCTBEHHOCTU MOTYT ObiTb NpUBRNEYeHbl husnye-
ckMe U1 lopuanyeckue numua - CcyObekTbl aAMUHUCTPAaTUBHOM OTBETCTBEH-
HoCTH.

K paccmaTpuBaemoi OTBETCTBEHHOCTWU MPUBMEKATCA BMEHsieMble usnye-
ckue nuua, gocturwme 16-netHero Bospacta. CyObekTbl agMUHUCTPATMBHOINO
npaBoOHapyLLeHWss MOryT obnagatb crneunanbHbIMU NpuU3Hakamu, KoTopble o0y-
CrnaBnuBaloT 0COBEHHOCTU MPUBMEYEHUS UX K aAMUHUCTPATUBHOW OTBETCTBEHHO-
ctu. K Takum nprsHakam OTHOCSIT:

1. HomxHocTHoe m cryxebHoe monoxeHne nmya

KoAll PK BblaensieT oTaenbHyo kaTeropunto cyobekToB agMUHUCTPaTUBHOM OT-
BETCTBEHHOCTU - JOSPKHOCTHOE NULO, KOTOPOE NpuBreKaeTcsi K OTBETCTBEHHOCTU
3a CoBepLUeHVEe aJMUHUCTPATUBHOMO NPOCTYrKa, COBEPLUEHHOrO B NpoLecce pea-
nuM3aumm (HeUCnonHeHUs UnNyM HeHagnexalero MCNOMHEHUs) CBOUX CryXeOHbIX
NOMHOMOYUIA.
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KaTeropus AOMKHOCTHOro nuuya B 3akoHoaaTenbcTBe 06 aAMUHUCTPATUBHON
OTBETCTBEHHOCTW CBA3aHa, Npexae BCero, C Nuuamu, KoTopble HecyT cnyxby B
rocyapCTBEHHbIX OpraHax, opraHax MeCTHOro camoynpaBneHus, MUNUTapu3o-
BaHHbIX POPMUPOBaAHUAX.

[OMXKHOCTHBIMW NUL @MW NPU3HAKTCA Nuua, NOCTOSHHO, BPEMEHHO UMK NO
cneunanbHOMY NMOMHOMOYMIO OCYLUeCTBRSALWME (DYHKLMU npeacTaBuTens Bna-
CcTU (TO eCTb HajeneHHble B YCTAHOBMEHHOM 3aKOHOM MOpsSAKe B OTHOLUEHWUM
nny, He HaxoAsAWMXCA OT HUX B CnyxebHOW 3aBUCMMOCTWU, NMpaBOM M3fdaBaTb
OT VMEeHW roCyfapcTBa WUMn ero OpraHoB IOPUANYECKU 3HAYUMbIE aKTbl UMK pac-
nopaguTenbHbLIMKW - NOMHOMOYUSIMU), NUGO  BBLIMOMHSAIOWME OpPraHn3aLnoHHO-
pacnopsauTenbHble UM agMUHUCTPATUBHO-XO3AWCTBEHHbIE (PYHKUMM B rO-
CyAapCTBEHHbIX OpraHax, opraHax MeCTHOro CcamoyrnpaBfeHusi, a Takke B
BoopyxeHHbIx cunax Pecnybnukn KasaxctaH, Apyrux Boickax M BOMHCKMX dop-
MupoBaHuax Pecnybnukm KasaxcrtaH.

K BOMKHOCTHBIM NuLaM Takxe NpuMpaBHUMBAKOTCA MHAWBWUAYanbHblE Npeanpu-
HUMaTenu, YacTHbI HOTapuyc, aaBoKaT, a paBHO PabOTHWKU MHAMBMAYANbHOMO
npeanpuHumaTtenss M PUAMYECKOro nuua, BbIMOMHSAKLWME OpraHM3aluuoHHO-
pacnopsguTenbHble UMW aAMUHUCTPATUBHO-XO3SINCTBEHHbIE (DYHKLMU, @ Takke
pyKkoBOAMUTENW OPUANYECKUX NUL.

2. OcobeHHocT npaBoBoro craryca nuya

K HUM OTHOCAT HecCOBepLUEHHOMETHUX, COTPYAHUKOB MPaBOOXPAHUTENMbHbIX
OpraHoB M BOEHHOCHYXaLUWX, MHOCTPaHLUeB 1 nuu 6e3 rpaxaaHcTea.

HecoBepLueHHONEeTHUMIN NPU3HAIOTCS Nuua, KOTOPbIM KO BPEMEHW coBeplue-
HUS aAMUHUCTPATUBHOIO NpPaBOHAPYLUEHUS WCMOMHUNOCH LWecTHaauaTe, HO He
ncnonHunoce BocemHaguatun net. Tak, KoAll PK npeagycmatpuBaeT HekoTopble
N3bATUA B OTHOLUEHWW MPUMEHEHUS Mep afMWUHUCTPATMBHOIO B3bICKAHUS K He-
COBEpLUEHHONETHUM (MOHMXEHHbIE pa3Mepbl LWITPadoB, CPOKOB MULLEHUA cre-
LManbHOro npaea, HEBO3MOXHOCTb MPUMEHEHUS aAMMHUCTPATUBHONO apecra),
a TakkKe BO3MOXHOCTb 3aMeHbl agMUHWCTPATUBHOIO B3bICKAHUS NPUMEHEHWEM
Mep BOCNUTaTENbHOrO BO3AENCTBUSA, TakMX KakK: pasbsaCHEHWe 3akoHa; nepenaya
noa Hag3op poauTenei Unu nuu, UX 3ameHsLWwnx, nMbo cneunanus3nMpoBaHHOroO
rocyfapCTBEHHOro OpraHa; BO3noxeHue 06s3aHHOCTU 3arnaguTb MPUYUHEHHbIN
BpeA; orpaHuW4eHue gocyra u yctaHoBrieHMe ocobbix TpeboBaHWin Kk NoBefeHUo
HecoBepLUEHHONETHEro.

BoeHHocnyxalwme n Haxopswmecs Ha BOEHHbIX cbopax rpaxgaHe, Npoky-
popbl, nuuUa psgoBOro M HavyanbCTBYHLLEro cocTaBa OpraHoB BHYTPEHHUX Aen,
YrONOBHO-UCMONHUTENBHON CUCTEMbI, COTPYAHWKM (PUHAHCOBOW NOMMUMU U Ta-
MOXEHHbIX OpraHoOB HECyT OTBETCTBEHHOCTb 3a aAMWHUCTPaTUBHbIE MpaBoHapy-
LEHUs No AUCLMNANHAPHBIM yCcTaBaM (BOEHHOCMYXallMe) Unum B COOTBETCTBUM C
HOPMaTMBHLIMW NPaBOBLIMW aKTamu, pernameHTUpPYLWMMU NOPSAOK NPOXOXAe-
HUs cnyxbbl B COOTBETCTBYIOLUMX OpraHax. 3a psh npaBoHapyLleHWi, nepeyvuc-
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NeHHbIX B Y. 2 cT. 35 KoAll, oHM HecyT OTBETCTBEHHOCTb Ha ODOLLMX OCHOBAHUSX.
OcTanbHble N1ua, Ha KOTOPbIX pacnpocTpaHseTcs AeNCcTBUe AWUCLMNIMHAPHBIX
yCTaBOB MW CneunanbHbIX NONOXEHW O cnyx6be, B cnyyasax, NPAMo npeaycmo-
TPEHHbIX 3TUMW aKkTamu, HecyT 3a COBEepLUEeHWE afMWHUCTPATUBHbLIX MpaBOHa-
PYLEHUA NpU UCNONHEHUN CRYXeBHbIX 06A3aHHOCTEN AUCLMNANHAPHYIO OTBET-
CTBEHHOCTb, @ B OCTalbHbIX Cly4asix - aAMUHUCTPATUBHYIO OTBETCTBEHHOCTb Ha
0o6LLMX OCHOBAHUSAX.

MHocTpaHubl 1 nuua 6e3 rpaxgaHcTea NpMBREKaoTCA K aaMUHUCTPaTUBHON OT-
BETCTBEHHOCTU HapaBHe C rpaxaaHamu Pecnybnuku, HO K HUM NpUMeHseTcs Takas
Mepa aAMUHUCTPATUBHOIO B3bICKAHWSA, Kak aAMUHUCTPATUBHOE BbIABOPEHNE.

3. Jlmya, obnagaowme npuBuIerniMN U UMMYHUTETOM OT &AMUHM-
CTpaTuBHOU OTBETCTBEHHOCTH

K Takum nuuam otHocaTcsa aenyTatel [MapnameHTa, kaHanaaTtsl B MNpe3naeHTol
n penytatbl MapnameHta, yneHsl KoHctutyumnonHoro CoBeTa, cyAbW, reHepanb-
HbIi MPOKYpPOP.

YkasaHHble nuua He MoryT 6biTb NOABEPrHyTHI NPUBOAY, MEpaM agMUHUCTpa-
TUBHOrO B3bICKaHWA, HanaraembiM B cyaebHom nopsiake, 6e3 cornacus cooTBeT-
cTBytoLLero opraHa: MapnameHTta (4neHbl KoHcTuTyumoHHoro CoseTa) unm ogHom
13 ero nanat (genyTatbl), LleHTpanbHon n3bupatenbHon komuccun (kaHavaaTbl
B npesuaeHTbl 1 B AenyTtatbl), CeHaTta MapnameHTa (cyabn BepxosHoro Cypa,
reHeparnbHbIA NPOKYpPOP).

KoAlN Takxe onpepensiet (ct. 692) kpyr nuy, obnagawowmx gunnoMmartmye-
CKUM UMMYHWUTETOM OT aAMWHUCTPATUBHOW OTBETCTBEHHOCTU B COOTBETCTBUU
C 3aKkoHopaTenbcTBOoM Pecnybnukm KasaxctaH uM mexayHapoAHbIMW [OroBoO-
pamu, patucuumpoBaHHbiMu Pecnybnukoin KasaxctaH: rmaBbl guniomartuye-
CKUX NPeACTaBUTENbCTB MHOCTPaHHBLIX FOCYAapCTB, YNeHbl AUNnomMmaTuyeckoro
nepcoHana 3Tux NPeAcTaBUTENbCTB U YNEHbl UX CEMEW, eCNM OHU NPOXMUBAOT
COBMECTHO C HUMU U He ABnATCA rpaxaaHamn Pecnybnuku KasaxcrtaH, au-
nnomaTuyeckue Kypbepbl, rmaBbl U NPeACTABUTENN UHOCTPAHHbBIX rOCYAapcTB,
4neHbl NapnameHTCKUX U NpaBUTENbCTBEHHbIX Aenerauuin u HekoTopble Apy-
rve nuua.

Kpome Toro, B topuan4eckont nutepaTtype BbIAENSAT KPyr 0CobbiX Cy6bekToB
aAMWUHUCTPATUBHOW OTBETCTBEHHOCTU. JTO nuua, obnagatouime onpeaeneHHbIMmn
00BbEKTUBHLIMM NPU3HAKaMWU, HE UMEIOLMMU 3HAYEHUA NPY COBEPLLEHUN NPaBo-
HapyLleHWs, HO yYUTbIBAaEMbIE NPK BbIHECEHUW peLleHns no aeny. Tak, K 0cobbiM
cybbekTaM OTHOCST 6epeMEHHbBIX XKEHLUMH, XEHLLMH, nMelLwmnx aeten go 14 ner,
nuBanuaos | v Il rpynn, nuu, AOCTUTLLMX NEHCUOHHOTO BO3pacTa (KEeHLMHbI - 58
N MYX9YuHbIl - 63 neT).

Opnanyeckoe NULO NOANEXUT aAMUHUCTPATUBHOW OTBETCTBEHHOCTU 3a aj-
MWHUCTPaATUBHOE MpPaBOHapyLUEHWEe B Cryyasx, NpeaycMOTPEHHbIX OCOBGEHHON
YacTbio KoATll. KOpuanyeckoe nNuuo NOANEXUT agMUHUCTPATUBHON OTBETCTBEH-
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HOCTU 3a aAMWHUCTPATMBHOE MpaBOHapyLUEeHWe, ecnu NpeayCMOTPEHHOE O0COo-
6eHHol vacTbio KoAll gesiHne 6Gbino coBeplleHO, CaHKUMOHMPOBAHO, 0406GpeHo
OpraHoM WMn NMLOM, OCYLLECTBRSAWMUM (YHKLUN YyNpaBleHns puanyecKkum
nuuom.

Ecnu B Hopmax KoAll He ykasaHOo, MPUMEHSIIOTCS NN OHU K PU3NYECKOMY UNn
topuanveckomy nuuy, gaHHble HOPMbl B paBHOW Mepe AeWCTBYIT B OTHOLUEHUN
TOro M ApYroro nuua, 3a UCKIYeHNeM cryvyaes, Korga no CMbICy AaHHbIX HOPM
OHMW OTHOCATCS M MOTYT OblTb NMPUMEHEHbI TOMbKO K hU3MYECKOMY nuLy.

CaHkuun KoAll MoryT BapbMpoBaTbCs B 3aBUCMMOCTU OT TOrO, K KakoMy BUAY
topuanyeckmx nuy (cyébektam marnoro, CpefHero WUnu KpymnHoro npeanpuHumMa-
TenbCTBa) OTHOCATCS OpraHM3auuu-npaBoHapyLINTENN.

Ecnu B Hopmax KoAll He yka3aHO, MPUMEHSAIOTCS NN OHWU K IOPUANYECKUM Nn-
uam, sBnaowmumca cybbektamum manoro unu cpegHero npeanpuHMMaTenbCcTBa,
KPYMHOro npeanpuvHUMaTenbCcTBa, UMW UHbIM OpraHu3auusm, AaHHble HOpMbl B
paBHOW Mepe AeWCTBYIOT B OTHOLIEHMUM BCEX HOPUANYECKNX ML, 3a UCKIIOYEHNEM
crny4aeB, Korga no coAepXaHuio AaHHbIX HOPM OHU OTHOCATCSt U MOTYT ObITb Npu-
MEHEHbI TOMbKO K IOpUANYECKMM nULaM, SBAAIOWMMCS CyObekTamy Manoro unm
cpefHero npeanpuHUMaTenbCTBa, KPynHOro npeanpuHUMaTtenscTea.

KoAlN ponyckaeT, 4TO CaMOCTOSITENbHbIMW CyObekTamMu agMUHUCTPaTUB-
HOW OTBETCTBEHHOCTW MOTYT SBNSATbCA CTPYKTYPHble NoApasfeneHus lopuaun-
YecKoro nuua, SBNSOWMecs CaMOCTOATENbHbIMK HanoronnaTenblwukamm wu
COBepLIMBLUME aAMUHUCTPATMBHbIE NpaBOHapyLeHns B obnactu Hanoroobno-
KeHus.

CybbekTuBHasi CTOpOHa afMWHUCTPATMBHOTO MNPOCTYMNKa XapakTepusyeT-
€Sl MCUXMYECKMM OTHOLUEHWEM nuua K cogesiHHoMy. ®dopmamMu BUHbI BbICTynalT
YMbICEN UMW HEOCTOPOXHOCTb. Kak yxe Bblno ckazaHo Bbllle, O BUHE KaK dNeMeH-
Te cocTaBa MOXHO rOBOPUTb TOMbKO MPU MPUBIIEYEHUN K OTBETCTBEHHOCTU (HU3U-
yeckux nuy. WMHorga B KayecTBe 3NeMEHTOB OOBEKTUBHOW CTOPOHbI BbICTynakT
Lenb, MOTUB.

ObbeKkTnBHasi CTOpoHa - 9TO BHeLWHee MposiBNeHne NpOTUBOMNPaBHOIO
nesiHns. OCHOBHbIMW 3fieMeHTamMu OOBEKTUBHOM CTOPOHbI ABMSETCS AelcTBue
(6e3nencTBue), 0bLLECTBEHHO OMacHble MOCNeACTBUs, MPUYMHHAsSK CBSI3b Mexay
penctenem (b6espericteBnuem) n nocneacTesnmem. bBonbWNHCTBO agMUHUCTPATUBHbIX
npaBoHapyLeHWii ABNSOTCA PopManbHbIMU, T.e. He TpebylwmMn HacTynneHui
o6LecTBeHHO onacHblx nocrneacTBun\MHorga B KOHCTPYKUMM cOoCTaBa agMWHU-
CTPaTUBHOrO MpaBOHapyLUEHUs BCTPEYAlOTCA Takue 3MeMeHTbl, Kak Bpemsi, Me-
cTO0, cnoco6, obcTaHoBKa.

ALMUHUCTPaTMBHbIE NPaBOHAPYLUEHUS MOTyT GbiTb MPOCTBIMUA M CROXHBIMU.
CnoxHble 6biBalT AnsawmmMucsa (npoxusaHue 6e3 pernctpauumn nnbo 6e3 goky-
MEHTOB, YAOCTOBEPSIOLMX NTUYHOCTb) U NPOAOIKAEMbIMU (MENKOe XULLEHUE Yy-
XOro umyLiecrtsa).
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§ 3. Mepbl agMUHUCTPaTUBHOIO B3biCKaHUS

MOXEHNE HaKa3aHWs - Mep HeraTMBHOIO XapakTepa, Bbl3BaHHbIX COBEpLUE-
HVEeM MPOTWMBOMPAaBHLIX AEWCTBUIA. AQMWHUCTPATUBHOE B3biCKAHME €CTb Mepa
OTBETCTBEHHOCTW 3@ COBEPLUEHWNE aAMWHUCTPATUBHOIO MpaBOHapyLIEeHWs, Npea-
ycmoTpeHHoro KoArl.

Mepbl aAMUHUCTPATUBHOIO B3bICKAHWUSA HOCSAT MPUHYAMTENbHBIV XapakTep, xa-
PaKTepU3YOTCSA HaNoOXeHWeM pasnuyHbIX OBpPeMeHeHnn Ha npaBoHapyLmMTens n
BbIpaXalTCs B MULIEHUN UM OrpaHWyeHun npas, cBoboa, MHTepecoB nuua, co-
BEPLUMBLLErO agMUHUCTPATUBHOE NpaBoHapylleHne. Kpome kapaTenbHOW (yHK-
LM NPpUMEHEHNEe Mep B3bICKaHWS HOCUT U BOCNUTATENbHYIO hyHKLMIO.

Mepbl agMUHUCTPATMBHOIO B3bICKAHUS, NPEAYCMOTPEHHbIE AEACTBYOLLMM
KoAll, npeactaensaioT coboli eguHyto cucTemy, OXBaTblBaloLyld BCE OCHOBHblE
HanpaBneHVsl BO3OENCTBMS Ha NOBeAEHWE HapYLUMTENS, @ UMEHHO MCUXOMNoru-
Yyeckue, maTepuanbHble (MMyLLECTBEHHble) U duanyeckue acnektbl. Mepbl ap-
MWHUCTPaATMBHON OTBETCTBEHHOCTW B OTHOLUEHWUM HOPUANYECKMX MWL, HOCHAT Kak
MaTtepuanbHbIi, Tak U OPraHN3aLMOHHbINA XapaKkTep.

1. MpegynpexgeHne - 0CHOBHas Mepa MopanbHOro Bosfdencteusa. Hanoxe-
HWe NpeaynpexneHns He BrneyeT 3a cobol MMYLLECTBEHHbBIX UMK PU3NYECKUX MO-
CNeacTBuUiA, HO UMEeT CBOEW LieNbio Bblpa3nTb HEraTUBHYIO OLIEHKY COBEPLUEHHbIX
OelCTBUIA 1M NpeaynpeauTb HapyLuuTens o HeJonyCTUMOCTM NnoaoGHoro nosefe-
Hus. MpepynpexaeHvne BCceraa BbIHOCUTCS MUCbMEHHO, YCTHOE npeaynpexaeHve
MepOWi B3bICKAHUS HE ABMNSIETCS.

MpepynpexaeHve mMoxeT ObITb HaNoOXeHo kak B cyaebHOM, Tak u BO BHeCy-
nebHom nopsiake.

2. AAMHHUCTpaTHBHLIN  WITpag) - [OeHexHas, Haubonee pacnpocTpaHeH-
Haa n [eiicTBEHHas Mepa B3biCKaHUS, NPeAyCMOTPEHHas MpakTU4eckn 3a Bce
BMAbl NpaBoHapyLleHnii. Mo oblemy npasuny, WTpad ucuncnseTcs B COOTBET-
CTBWM C ONpeAeNieHHbIM KONMMYEeCTBOM MEeCSAYHbIX pacyeTHbIX nokasatenew (MPIT).
Mpn pacuyete pa3vepa wrpadca 6epeTcs TOT MECSAYHbIV pacyeTHbI nokasaTerb,
KOTOPbI AEACTBOBaNn Ha MOMEHT HanoXeHWs agMWHUCTPATUBHOIO B3bICKAHWS.
Kpome Toro, wrpad MOXeT BblpaxaTbCs:

* B NPOLEHTax OT CyMMbl HEUCMOMHEHHOrO WM UCMOMHEHHOro HeHaanexallmm
o6pa3om HanoroBoro o6s3aTensLCTBa;
* B MpoOUEHTax OT CYMMbl HEMEepPeYUCrneHHbIX (HECBOEBPEMEHHO MNepevucreH-

HbIX) coumnanbHbIX OTYUCIEHWUN;

* B NpOLEHTax OT CyMMbl onepauuv, NPoBEAEHHON C HapyLleHnem HOpM 3ako-

HopaTenbcTBa Pecnybnuku Kasaxcrah;

CyTbIO NpvBneYeHns K agMMHUCTPaTUBHONW OTBETCTBEHHOCTU SABMSIETCA Ha-
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* B MpoueHTax OT CyMMbl AOXOAa (BbIPYYKW), NMOMYYEHHOro B pe3ynbTaTe oCyLecT-

BMEHUSI MOHOMOMNMUCTUYECKON AEATENBHOCT UMW HapyLLEeHUst 3aKoHoAaTeNbCTBa

00 3neKTpoaHepreTuke, 0 eCTECTBEHHbLIX MOHOMOMNUAX U PErynmpyemMblX pblHKax;
* B pasmepe CyMMbl HAHECEHHOro OKpYyXatoLien cpeae Bpeaa.

B KoAll ycTaHOBneHbl MUHWManbHble U MakcMMarnbHble pas3mepbl WTpada:
ana gusnmyeckmx nuuy, cootBetcTBeHHo, 1/5 1 200 MPII; ons QOMKHOCTHBIX Nu,
opUANYECKUX NNUL, - CYEGEKTOB Manoro u cpefHero npeanpuvHuMaTtenscTsa - 5 u
400 MPT1 n gns topManyeckmx Nuu - cybbekToB KpynHOro npeanpuHuMaTenscTaa -
20 1 2000 MPT1.

Ltpad Ha HecoBeplueHHONETHero He MoxeT npesbiwaTte 10 MPIM n ynnayu-
BaeTCA CaMUM HECOBEPLUEHHONETHUM NPU HannynmM caMoCTOATENbHOro 3apaboT-
Ka, Ny ero poauTeNsMu, UNu NULaMn UxX 3aMeHSLLUMU.

AOMUHUCTPaTUBHBIA WTpad MOXeT ObiTb HaNoXeH Kak B cyaebHoM, Tak u BO
BHecyaebHOM nopsake.

3. BoamesgHoe wu3bsiTUe MpeaMera, SIBUBLUErocsi opyauMem imbo npegme-
TOM COBEPLUEHUS aAMWHUCTPAaTMBHOIO MPAaBOHAPYLUEHNs.. JOTO  MMYLLECTBEH-
Has Mepa B3bICKaHUsi, KOTOpasi MOXET NPUMEHSTLCS TONbKO B cyae6GHOM nopsiake 3a
COBEpLUEHNE YMbILUMEHHbIX NpaBoHapyLleHnii. BoamesaHoe usbATne CocToUT B €ro
NPUHYANTENIBHOM U3BATUM Ha OCHOBaHUW MOCTAHOBMIEHUS CyAbWM W NOCneaytoLLen
peanu3auuu B nopsigke, NpeayCMOTPEHHOM AN UCMONHeHUst cyaebHbIX akToB. Bbl-
pyyYeHHas OT peanu3auum Takoro npeameTa cymma nepefaetcs cyaebHbIM UCMOMHKM-
Tenem cobCTBEHHUKY 3a BLIYETOM PacXOAoB MO ero peanuaaummn.

BosmesgHoe n3baThe 0XOTHUYLErO OpYXus, 60eBbIX NPUNACcOB U APYrux opy-
AW OXOTbl HE MOXET NPUMEHATLCS K NULiaM, ANSA KOTOPbIX OXOTa ABNSETCS OCHOB-
HbIM 32KOHHBIM UCTOYHMKOM CYLLECTBOBAHUS.

[laHHas Mepa npedycMOTpeHa BCero B MATUM cocTaBax aAMUHUCTPATUMBHbLIX
npaBoHapyLUeHnin

4. KoHuckaynsi npegmerta, SBUBLUErOCS  oOpyanem 15mbo  NpeamMeTom
COBEPLUEHUA  8AMUHUCTPATUBHOIO  [PABOHAPYLUEHMS, a Talkke UMyl e-
cTBa, nOYy4eHHOro BerieqecTene COBEpLUEHNS aaMUHUCTPaTUBHOIO
npaBoHapyweHusi. KoHpurckauusa takke ABNSAeTCS UMYLLECTBEHHOW Mepou B3bl-
CKaHUsl, KOTopas MOXET NPUMEHATLCSA ToNbko B cyaebHom nopsigke. CyTb KOHU-
cKauuun 3aknioyaeTcs B NpUHyAUTENbHOM M 6e3BO3Me3aHOM obpalleHun opyans
npaBoHapyLlleHns B COBCTBEHHOCTb rocyfapctsa B YCTAHOBMNEHHOM 3aKoHoAa-
TenbCTBOM NOpsAKe.

KoHdunckoBaHO MoOXeT OblTb TONBKO MMYLLECTBO, ABnSALeecs COOCTBEHHO-
CTbl0 HapyLwumTens.

KoHduckaumns oxoTHUYbEro opyxus, 60eBbix NPMNacoB K HEMY W ApYyrux pas-
peLleHHbIX OpyaniA OXOTbl U PbIGONOBCTBA HE MOXET MPUMEHSTLCA K nuuam, Ans
KOTOpbIX 0x0Ta (pblGONIOBCTBO) SIBNSAETCA OCHOBHbLIM 3aKOHHBIM MCTOYHUKOM Cy-
LLieCTBOBaHMSA.
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5. Jlmwenne crieymanbHOro npasa - Mepa, KoTopasi Takke MNpuUMeHsieTcs
TOJIbKO B Cy,D,eﬁHOM nopsagke U 3aknw4yaeTcd BO BPEMEHHOM NULLIEHUW onpene-
NEeHHbIX NpaB nuua 3a rpyboe unu cuctemaTMyeckoe HapyLieHne npaBun nosnb3o-
BaHUA 3TUMU NpaBaMu.

CneumanbHbiMKW NpaBamy NPU3HAOTCS MpaBa, ANs NoslyYeHuss U nonb3oBa-
HUA KOTOpbIMU HeOGXO,D,I/IMO paspelieHne rocyfapcCTBeHHbIX OpraHoB. B uwncne
Takux npae KoAll HasbiBaeT:

* MpaBo Ha ynpaBneHWe TPaHCMOPTHLIM CPEACTBOM;
* MpaBo OXOTbl U PbIGONOBCTBA;
. NpaBoO XpaHeHUA N HOLIEHUA OpPYXUA.

CpoK NULLIEHMSI CrieLanbHOro nNpaea He MOXET ObiTb MeHee OfHOro Mecsua U
6onee AByX neT, 3a UCKIIOYEHNEM MpaBa ynpaBneHust TPaHCMOPTHLIMU CPEACTBAMMU.

Cpok nuLeHns npasa ynpaBneHus TPaHCMOPTHbIMU cpeacTBamMmy MOXeT ObiTb
OT LUEeCTU MecseB A0 ABYX NeT, a CPOK NULLIEHUs NpaBa 3a ynpasreHue TpaHc-
NOpPTHbIMU CpeacTBaMn B COCTOAHUU ankorosisHoro, HapkoTU4YeckKoro n (I/IJ'II/I) TOK-
CUKOMaHN4eCKOro onbsiHeHUs1 MOXeT BbITb OT ABYX A0 AECATU NET.

Jlnwenne npaea ynpasneHus TPaHCMOPTHbIMW CPeACTBaMU He MOXET npu-
MEHATbCS K MULaM, KOTOpble MOMb3YHTCS 3TUMWU CPeAcTBaMU B CBSI3W C UHBA-
NMOHOCTbLIO, 3a WCKN4YeHuem crnydyaeB ynpaBlieHUA B COCTOAHUU ONbAHEHUA,
YKIIOHEHUS1 OT NMPOXOXAEHWSI B YCTAHOBMNEHHOM MOPSAKE OCBMAETENbCTBOBAHUS
Ha COCTOsHMEe ONbfAHEeHUA, a TaKke OCTaBfeHUA yKa3aHHbIMW nuuamn, B Hapy-
LUEHWe YCTaHOBIIEHHbIX MPaBun, MecTa [AOPOXHO-TPAHCMOPTHOrO MPOUCLLECTBUS,
Yy4YacCcTHUKaMM KOTOPOro OHWU ABNANUCH.

Jlnwexne npaBa OXOThl, prGOI'IOBCTBa, XpaHeHnsa U HOoWEeHUA OXOTHUYbero
opyXusi, 60eBbIX MPUNACOB K HEMY W PbIGONOBHBLIX CHACTEN HE MOXET NPUMEHSITb-
CAa K nuuam, aAnda KOTOPbIX OXOoTa (prGOJ'IOBCTBO) ABNAeTCA OCHOBHbIM 3aKOHHbIM
WCTOYHMKOM CYLLIECTBOBaHUS, 3@ WCKMIOYEHMEM CUCTEMaTUYeCKOro HapyLlUeHWst
nopsaka nosis3oBaHUA 3TUM MpaBoOM.

6. J/inweHne nuuyeHann, CrneunanibHoro paspeLueHusi,  KBanngunkaLnoH-
Horo arrecrara (ceBugetesibcTBa), 1nMbO  npuocTaHoBlieHWe ee  (ero)
AeiicTBnus  Ha  onpegenieHHeli  Buh  [EATENbHOCTH, Jbo  coBepLueHne
OnpeneneHHbIX  [eicTBU.

anMeHeHI/Ie ,D,aHHOVI Mepbl BrneYeT 3a coboi cepbes3Hble nocneancTena npaso-
BOro U MaTepuarnbHoro xapakrepa. CyTb UX 3akrnoyaeTcsi B 3anpeTe coBepluaTth
onpefgeneHHble ,U,eVICTBI/IFI nnn 3aHMMaTbCAa onpefeneHHbiIMU Buaamun aedatenb-
HOCTW, KOTOPbIE NMPeayCMOTPEHbI BbiAAHHBIMU IULEH3USIMU, CeLuanbHbIMK pas-
peweHusamu, attectatamm. CT. 54 KoAll yctaHaBnvBaeT Kpyr Cy6bekToB, K KOTO-
PbIM BO3MOXHO NPUMEHEHWE JaHHOW Mepbl: hmM3nyeckme nuua, UHaMBuayanbHble
npeanpuHumMmaTtenu, 4acTtHble HOTapuycChbl, afBOKaTbl N KOpUANYeckue nuua.

Iuwenne nuueHsum MoxeT BbITb HaMOXeEHO TONMbKO B cyAebHOM nopsiake, a
npuocTaHoBneHue - kak B cyaebHoMm, Tak n BO BHecyaebHom nopsiake. lMpuocTta-
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HOBMEHWe AEWCTBUSI NMULIEH3UU Ha ONpeaeneHHblid BUA AeaTernlbHOCTM nnbo co-
BepLUEHNE OnpefeneHHbIX AEWCTBUA UMW BPEMEHHOE MULIEHME CheLnanbHOro
paspelueHusi, KBanuduKaLMOHHOrO aTTectata (CBUAETENbCTBA) ycTaHaBnMBaeT-
Csl Ha CPOK A0 LUECTU MeCALEB.

7. lpuocraHosrieHne nmbo 3anpelyeHne [esITENILHOCTU WU OTAeNb-
HbIX  BMAOB  AESITENILHOCTU — WHAMBUAYASILHOrO  NPEANPUHUMATENS  WIn
opuandeckoro  nmya.

Mepa, kak BUOHO U3 ee Ha3BaHUsi, MPUMEHSIETCS K MHAMBUAYanNbHLIM MNped-
NPUHUMATENAM UNW IOPUANYECKUM NULaM.

KoAlN roBopuT 0 TOM, YTO HanoXeHuWe AaHHOW Mepbl MPOU3BOAUTCS TOMbKO
B cyAebHOM nopsiike MO 3asiBNEHWIO OpraHa, YNoIHOMOYEHHOro paccmaTpuBaTb
fena 06 aAMUHUCTPATUBHBLIX NPaBOHAPYLUEHUSX.

VckoBoe 3asiBneHWe O MpUOCTAHOBMEHWU UMW 3anpeleHun AesTENbHOCTU
Unu oTAenbHbIX BUAOB AEATENbHOCTW MHAMBMAYANbHOrO NpeanpuHumMaTens unu
IOPUANYECKOrO L@ HanpaensieTca B CyA B NOPsiAke W Ha OCHOBAHWAX, YCTaHOB-
NeHHbIX 3akoHoaaTenbHbIMKM akTamu Pecny6nvku KasaxctaH (npegnonaraercs
rpakgaHCcKUm npoleccyanbHbIM 3akoHOAAaTENbLCTBOM). 3asBneHue paccmaTpuBa-
eTCsl CyA0OM B AECATUAHEBHbIN CPOK.

OpHako Takoi nopsifok AeCTBYeT Toraa, Koraa caHKuus B BUAE MPUOCTAHOB-
NeHns nnu 3anpeleHns He npegycmoTpeHa ctatbelt OcobeHHol yacTn KoAll un
repBOHaYanbHO Aeno paccmaTpuBaeTcs BO BHecyAeOHOM nopsake.

B cootBeTcTBUM ¢ HopmaTuBHbIM noctaHoBneHnem BepxosHoro Cyana Pecny-
6nukn KasaxctaH oT 26 Hosibps 2004 r. Ne18 «O HekoTOpbIx Bonpocax npume-
HEeHWs cyaaMu 3akoHoAaTenbcTBa 06 aAMMHUCTPATUBHBLIX MPaBOHAPYLUEHUSIX»,
B Cnyvasix, Korga caHkumsi cootBeTcTBylowein ctaTtbn OcobeHHon yactu KoArll
npeaycmaTpuBaeT Takylo Mepy B3blCKaHUsi, Aeflo NOANEXUT PacCCMOTPEHUIO B MO-
psiake agMUHUCTPaTUBHOIO CYAONpPoM3BOACTBa, T.e. No Hopmam KoAll, a He TIK.

3anpelyeHre AesiTENbHOCTU MO CBOWM MPaBOBbIM MOCNEACTBUSIM O3HayaeT
npekpaleHne AesiTENbHOCTU pUaMYecKkoro nuua (MpUHYAUTENbHY NUKBUAA-
LMI0) C BHECEHWEM COOTBETCTBYIOLMNX CBEAEHU B FOCYAapCTBEHHbLIA peructp
IOPUANYECKUX NNLL.

Mepa agMUHUCTPaTUMBHOIO B3biCKaHUsI B BUAE NPUOCTAHOBIEHUS AesTeNbHO-
CTW WNW OTAENbHbIX BUAOB AESTENbHOCTU WMHAMBMAYaANbHOrO MpeanpuHUMaTens
UKW I0PUANYECKOTO NULLA NPUMEHSIETCS B CRyyasx, Korga HapylleHue ycTpaHuMo
nposegeHneM HeobXxoauMMbIX AENCTBUIA (MeponpuaTUiA) B CPOK, YCTAHOBIIEHHbIN
CyAoMm.

MprocTaHoBMEHWe UNKU 3anpeLieHne AesTEeNbHOCTU UMK OTAENbHbIX BUAOB
0eATeNbHOCTU WHAWBMAYANbHOTO MPeAnpUHUMATENS WK LPUANYECcKOro nuua
6e3 cyne6HOro pelleHUsi 4ONYCKAeTCsl B UCKIOYMTENbHBIX Cly4asix Ha CPOK He
6ornee Tpex AHeN c 06s13aTeNbHLIM NPeAbsBIEHNEM B yka3aHHbI CPOK MCKOBOIO
3asBneHusi B cyd. [py 3TOM akT 0 3anpeLeHun Unm NpuocTaHoOBNEHUN AeaTenb-
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HOCTW WNKN OTAENbHbLIX BUAOB AEATENbHOCTUN AeCTBYeT [0 BblHECEHUA cyaebHo-
ro peLeHus.

8. MpuHyaNTENbHLI CHOC HE3aKOHHO BO3BOAUMOrO WM  BO3BEAEHHOIO
CcTpoeHns. Mepa aAMUHUCTPATUBHOIO B3bICKAHWSA MPUCYTCTBYET BCEro B ABYX CO-
cTaBax genctaytoltero KoAll n npumeHsieTcs 3a caMoBOnbHOE, TO ecTb 6e3 cooT-
BETCTBYIOLLIEr0 paspeLleHns CTPOUTENbCTBO, a Takke 3a rpyboe HapylleHve npa-
BWI CTPOMTENBLCTBA NGO NpY MEpEennaHupoBKE 3A4aHWUIA, OTAENbHbIX NOMEeLLEHUI
nnn vacten 3ganns. MNprMeHseTcs TONbKO Ha OCHOBaHWM NOCTaHOBNEHUS cyaa.

9. AAMUHUCTpaTHBHLIE apecT - ogHa u3 Haubonee XecTkux Mep agmu-
HUCTPaTUBHOIO B3bICKaHWSA, HanpaBfieHHas Ha BPEMEHHOe NULLEHNE NNYHON CBO-
60oabl HapywmTens u 3aknioyeHWe ero nog CTpaxy Ha Cpok, NpeaycMOTPEHHBbI
cooTBeTCTBYtOL e cTaTbelt Koaekca. B cBA3n ¢ 3TUM, agMUHUCTPATUBHLIN apecT
yCcTaHaBnMBaeTCs CYAOM NULLb B UCKIOYUTENBHBIX CryYasX, 3a oTAenbHble Buabl
npaBoHapyLIEeHW NPOTUB NNYHOCTU U ApYyrue npaBoHapyLUeHns (Kak npasuno, 3a
npaBoHapyLleHns B obnacTtu obLecTBeHHOro nopsaka).

3akoHOAaTeNbCTBOM YCTAHOBMIEH OOWMIA CPOK aAMMHUCTPaTUBHOMO apecTa
- 0o 15 cyTok, a 3a COBEepLUEHUE OTAENbHLIX BUAOB KOPPYMLUMOHHBIX afMUHU-
CTpPaTUBHbIX NpaBOHApYLUEHUA W (UNK) HapylleHuid TpeboBaHWii pexuma ypes-
Bbl4aiHoro nonoxenus - 4o 30 cytok. Cpok agMMHUCTPATUBHOIO 3afepXxaHus
BKIIOYAETCA B CPOK apecTa.

[aHHas Mepa He MOXEeT MPUMEHSATLCA K 6epeMEHHBbIM XEHLUHAM; XEeHLUW-
Ham, umeroLnm aeTeli B Bo3pacTe A0 14 neT; HecoBepLUEHHONETHUM; UHBanuaam
I v 1l rpynn; xeHwmHam cTaplle 58 net n myx4nHam ctapiue 63 net. AqMUHuCTpa-
TUBHBIA apecT He BrneyveT CYAMMOCTU W YBOMbHEHUS C paboTbl. ApecToBaHHbIe
cogepxaTtcs B CneunpuemMHUKe OpraHoB BHYTPEHHUX Aen ANs CoAepXaHus nuu,
noABeEPrHyTbiX aAMUHUCTPATUBHOMY apecTy.

10. AGMHMHUCTPATNBHOE BbiBOpeHNe 3a npegesnsl Pecnybnukm Kasax-
CTaH WHOCTpaHuyeB unu sy 06e3 rpaxgaHcTsa.

[aHHas mMepa npMMeHnMa Tonbko B cyAebHOM nopsigke v TONbKO B OTHOLLE-
HUW MHOCTPaHLUEB 1 Nuy 6e3 rpaxaaHcTea.

B cootBeTcTBMU cO CT. 46 KOAIT Bce Mepbl B3bICKaHWSA AeNsATCA Ha OCHOBHbIE U
AononHuTenbHble. B kayecTBe OCHOBHOrO aAMUHUCTPATUMBHOMO B3bICKaHWA onpe-
[ensTca npeaynpexaeHie, agMUHUCTPaTUBHBIA WTpad M agMUHUCTPaTUBHLIN
apecT. B kayecTBe 4ONOMNHUTENBHOrO aAMUHUCTPATUBHOIO B3bICKAHNA Onpeaens-
I0TCS BO3ME3[HOe WU3bATUE npeameTa, siBUBLLErocs opyanem nubo npeameTom
COBEpLUEHNS aAMUHUCTPATUBHOrO MpPaBOHAPYLUEHUS,, KOHUCKaUns, NPUHYAKN-
TeNbHbIA CHOC HE3aKOHHO BO3BEAEHHOro UMM BO3BOAMMOIO CTPOEHUS.

B kayecTBe kak OCHOBHOrO, TaK WU AOMOMHUTENBHOTO aAMUHUCTPATUBHOIO B3bl-
CKaHVsA onpeaensioTca NUleHWe cneunanbHOro npaea, NULWEHWe unu npuocta-
HOBIEHWe AEWCTBUS NULEH3UM (CNeumnanbHOro paspeLleHusi, KBanudukaumoHHOro
aTTectaTa (cBMAETENbLCTBA)), NPUOCTAHOBNEHWE UMW 3anpeLleHve npeanpuHMma-
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TENbCKOW AEATENbHOCTU UNKU OTAENbHbLIX €e BUAOB, a Takke aAMWHWUCTpaTUBHOE
BblABOPEHWE.

CMbICN Takoro AeneHnsi COCTOUT B TOM, YTO 3@ OAHO agMUHUCTPaTUMBHOE npa-
BOHapyLleHne MoxeT ObiTb HanoXeHo OAHO OCHOBHOE NGO OCHOBHOE W [OMOoN-
HUTenbHoe (ble) aAMUHUCTPATUBHbIE B3bICKAHWS.

KoAll ycTtaHaBnvBaeT Cpoku, B TeYEHME KOTOPbIX AOMKHO ObITb HAaNOXeHo aa-
MUHUCTPaTUMBHOE B3bickaHue (cT. 69). Mo obwemy npaBuny, NMUO He NOAMNEXMUT
NpuBEeYEHNIo K aAMUHUCTPATUBHOW OTBETCTBEHHOCTU MO WCTEYEHUN ABYX Mecs-
LieB CO [AHA COBEpLUEHUS aAMUHUCTPATUBHOIO NMPaBOHaPYLUEHUs (UK CO AHS 06-
Hapy>XeHusi Mo ANSLWMMCS aAMUHUCTPATUBHBLIM MPaBOHaPYLLUEHUsIM), @ 3a CoBep-
LeHne aJMUHUCTPATUBHOIO NpaBOHAapyLUEeHUst B 06nacTu oxpaHbl OKpyxXatolei
cpeAbl - N0 UCTEYEHUN LECTU MeCSILEB CO HS ero COBEpLUEHUs, KpOMe CIy4aes,
npeaycmoTpeHHbix KoAll.

dusnyeckoe NULO He MOANEXUT MPUBMEYEHUIO K aAMUHUCTPATUBHOW OTBET-
CTBEHHOCTU 3a CoBeplUeHWEe afMWHUCTPaTUBHOTO KOPPYMLMOHHOIO MpaBoHapy-
LeHNs, a Takke NpaBoHapyLIeHUsi B 06nacTu Hanoroo6roxeHusi, 3akoHoaaTenb-
cTBa O NMeHCUOHHOM obecneyveHun, o6 0bs3aTeNlbHOM cCoLuanbHOM CTPaxoBaHW,
€CTEeCTBEHHbIX MOHOMOMWUIA M aHTUMOHOMOJIBHOrO 3aKOHOA4ATEeNbCTBA MO UCTeYe-
HWM OJHOrO roja CO AHSI ero COBEpLUEHUs, a topuanyeckoe nuuo (B TomM yucne
VWHAMBMAYaNbHbLIA MpeanpuHUMaTenb) He MOAMNEXWUT MPUBMEYEHWUIO K afMWHU-
CTPaTWBHOW OTBETCTBEHHOCTU 3a COBEpLUEHUE afMUHUCTPATUBHOIO KOPPYMLUOH-
HOro MpaBOHapyLUEeHWUsi MO WUCTEYEHWM TPex NeT CO [HSA ero CoBepLueHusi, a 3a
npaBoHapyLleHne B 06nacTv HanoroobnoxeHus, 3akoHoAaTenbCTBa O MEHCUOH-
HoMm obecneyeHnun, o6 06si3aTenbHOM COLManbHOM CTPaxoBaHUW, €CTECTBEHHbIX
MOHOMNONWUIA ¥ aHTUMOHOMOJLHOrO 3aKOHOAATENbCTBA - MO UCTEYEHUM NSTU NeT Co
[HS ero coBepLUeHus.

Mpu Ansiwemcs adMMHUCTPATUBHOM NpaBoHapYyLUEeHWUK, a Takke Npu coBeplue-
HUW aAMUHWUCTPATUBHOIO NpaBoHapyLUeHns B obnactu cmHaHcoB u GiogxkeTa, no-
csralLemM Ha oxpaHsiemble 3aKOHOM WMHTepechbl obLecTBa W rocyaapcrea, nuuo
He MOANEXMWT NPUBMIEYEHMNIO K aAMUHUCTPATUBHOW OTBETCTBEHHOCTU MO UCTEYEHUM
OBYX MecsiLeB CO AHS 0BHapyXeHUst aAMUHUCTPATUBHOIO NPaBOHAPYLLIEHUS.

TeueHne cpoka HanoXeHWs agMUHWUCTPATUBHOIO B3bICKaHWs 3a aAMUHUCTpa-
TUBHOE MpaBoHapyLUeHWe NpUOCTaHaBNUBAETCS C MOMEHTA HamnpaBrieHus Aena B
cyfebHble UHCTaHLUMKM U JOMKHOCTHOMY NWLY rocyAapCTBEHHOrO opraHa, ynon-
HOMOYEHHOMY paccmaTtpuBaTh Aena 06 afgMUHUCTPATUBHbBIX NMPaBOHaPYLLUEHUSX.

McuucneHve aTux cCpokoB BO30GHOBMSIETCS B Crlyyasix BO3BpalleHus dena
opraHy, ynornHoMo4YeHHoMy Bo36yxaaTb Aena 06 agMWUHUCTPATUBHbLIX NpaBoOHa-
pyLWeHusix, ANs YCTPaHeHWsi HEAOCTaTKOB.

McTeyeHne cpoka [aBHOCTU HaNOXeHWUs aAMUHUCTPATUBHOIO B3bICKAHUS
SABNAETCA OAHWM W3 OCHOBAHWIA ANs 0cBOOOXAEHMS OT agMWHUCTPATUBHOW OT-
BETCTBEHHOCTU. [JpyruMy OCHOBaHMSMU SIBNAIOTCA AESATENbHOE packasHue, Ma-
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N03HAYUTENBHOCTL NPaBOHAPYLUEHUS, U3OaHWe akTa aMHUCTUU, U3MEHEHWe 06-
CTaHOBKK, 6onesHb, NPUMUPEHNE CTOPOH.

MOMMMO paccMOTPEHHbIX Mep aAMUHUCTPaTUBHOrO B3bickaHns KoAll npepn-
ycmaTtpuBaeT Mepbl afMUHUCTPATUBHOIO BO3AENCTBUS,, KOTOpble MPUMEHAIOTCA
CYAOM W opraHamu rocyAapCTBEHHON BNacTW HapaBHE C Mepamu B3bICKaHWS.
[laHHble Mepbl HOCAT NPEBEHTUBHBIN XapakTep C Lenblo NpeaynpexaeHns cosep-
LUEHWNA HapYLUMTENAMMW HOBbIX NPaBoHapyLleHuin. K HUM oTHOCSATCS npoBepka 3Ha-
HWUIA [OPOXHOrO ABMKEHUA U NPUHYAMTENbHBbIE Mepbl MEAULMHCKOrO Xapakrepa B
OTHOLLUEHWN BOMbHBIX ankoronM3MoM, HapKOMaHWen UM TOKCUKOMaHUENn.

Mepbl BOo3MeLleHUs1 NPpUYUHEHHOTO yuwepba sIBMsOTCS OAHON M3 pasHo-
BWAHOCTEN Mep aAMUHUCTPATUBHOrO NpuHyxaeHus. VX npuMmeHeHue npecnegy-
eT uenb - BO3MECTUTb MPUYMHEHHBIN aAMUHUCTPaATUBHBLIM NpaBOHapyLIEeHneMm
yuiep6 1 BOCCTAHOBUTbL HapYLUEHHbIA NOPSAOK BELLE.

Hevicteytowmii KoAll npegycmatpvBaeT BO3MeLLeHWE MaTepuanbHOro U Mo-
panbHoro yuiepba.

K mepam Bo3melleHns maTepuanbHoro yuiepba oTHOCUTCS:

1) usbATUE U3 HE3aKOHHOrO BMaAeHWs NuLa, CoBepPLUMBLLIErO aAMUHUCTPaTUBHOE
npaBoHapyLleHve, npegmeTa, noanexallero BO3BpalleHnto CO6CTBEHHUKY;
2) BO3MeLLEHNE NPUYMHEHHOTO Yyuiepba.

TpeboBaHne 0 BO3MELLEHUN MopanbHOro yuepba nogaetcs B WCKOBOM MO-
psigke B COOTBETCTBUM C rpaxaaHCKo-npoLeccyanbHbiM 3akoHodaTenscTtsoM Pe-
cnybnukn KasaxcraH.

§ 4. NpowmssoacTBo NO genam
06 agMUHMUCTPATUBHBLIX NPABOHAPYLIEHUAX

I_tpﬂnox paccMOTPEHNs aAMUHUCTPATUBHbBIX NPaBOHaPYLLEHWI NpeacTaBnseT
06011 oTAENbHBLIA BUA aAMUHUCTPATUBHOIO NPOM3BOACTBA - MPOU3BOACTBO
no genam o6 agMUHUCTPATUBHbLIX NPaBOHapYyLUEHUsIX. YKa3aHHOE NPOW3BOACTBO
npeacrasnseT coboii pernameHTUpOBaHHY MpoueccyanbHbIMM HOpMaMu Aesi-
TENbHOCTb CYAOB W YNOMHOMOYEHHbIX FOCYAapCTBEHHbIX OPraHOB MO BCECTOPOH-
HeMmy, NOMHOMY 1 OGBEKTUBHOMY PACCMOTPEHUIO U pa3peLleHnto aen o6 aaMuHmu-
CTPaTUBHBIX MPaBOHAPYLLEHWUSIX.

MpaBoByto 6a3y npounsBoacTBa cocTasnsieT KoAll, KoTopblil 3akpennseT psg npo-
LieccyanbHbIX MPUHLMMOB: 3aKOHHOCTM; PaBEHCTBA BCEX Nepen 3aKOHOM; UCKIHYM-
TEeNbHOW KOMMETEHUMM Cyha; Mpe3ymnuuMu HEBUHOBHOCTU; BUHbI; HEAOMYCTUMOCTM
MOBTOPHOrO MPUBMEYEHUS K aAMUHUCTPATVBHOW OTBETCTBEHHOCTW; ryMaHu3Ma; He-
NPUKOCHOBEHHOCTN MUYHOCTW; HE3aBUCUMOCTW CyAeii; rMacHOCTU MpoM3BOACTBa, a
TalkKe PAA MHbIX MPUHLMMOB, MO3BOMSIOLMX 06ECNeYUTb 3aKOHHOCTb M OGBEKTUB-
HOCTb PacCMOTPeHUs Aena Mo CyLLEeCTBY U NpUBREYb BUHOBHOTO K OTBETCTBEHHOCTY.
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3akoHogaTtenb BblAENSET TPUM OCHOBHbIX BuAa MPOW3BOACTBA: YNPOLLEHHOE,
cynebHoe n BHecyae6Hoe.

YnpolueHHoe NPpoM3BOACTBO NPUMEHSETCS NPpU COBEPLUEHUN HE3HAUUTENbHBIX
aAIMUHWUCTPaTUBHbIX NMPaBOHAPYLUEHWA (Mpy caHKuun He Gonee 5 MecsYHbIX pac-
YeTHbIX MokasaTeneii), Npyv 3TOM NULO AOMKHO MPU3HaBaTb CBOK BUHY W GbiTb
COrnacHbIM MOHecTU HakasaHve. [pu ynpoleHHOM MpouU3BOACTBE PELLEHWE Mo
feny BblHOcUTCst 6e3 cocTaBneHnst NpoTokona.

CynebHoe 1 BHecyaebHoe Npon3BOACTBO COCTOMT U3 YeTbipex CTaaui, npea-
CTaBNSOLMUX COBON CUCTEMY B3aMMOCBSA3aHHbBIX NPOLEeCcCyarnbHbIX AeiCTBUIA:

lNepBasi cragus npou3soAcTBa - cTaausi BO3byxaeHus [ena o6 agMUHUCTpa-
TUBHOM npaBoHapylieHun. Ee uenbio siBnsieTca dukcauyus Bcex HeobXxoamMbix
NS pacCMOTPEHWUs U paspelleHust Aena o6CcToATenbCTB, AaHHbIX. OcHoBaHWeM
Ans Bo3byxaeHWs Aena SBNSETCS HanuuMe AO0CTaTOYHbIX [AaHHbIX, CBUAETEMNb-
CTBYIOLIMX O HaNW4uW MPU3HAKOB afMUHUCTPATUBHOrO MpaBoOHapyLUEeHUs.

[eno 06 agMWHUCTPATUBHOM MpPaBOHapPYLUEHUN CUMTAeTCA BO3BYXAEHHbIM C
MOMEHTa COCTaBIIEHNS NMPOTOKONa O COBEPLUEHNM JaHHOIO MPaBOHAPYLUEHUS UM
BbIHECEHMS NMPOKYPOPOM MOCTaHOBIIEHUS O BO3GYXAEHUM [ena O Hem, a Takke
C MOMeHTa obbsiBNeHusi cyabelt (cyaom) o6 ycTaHOBIeHWM hakTa NposiBNEHUs
HeyBaXeHWs1 K Cyay CO CTOPOHbI MPUCYTCTBYIOLLEro B MpoLecce nuua B Xxode cy-
nebHoro pasbupartenscTsa.

Takum o6pasom, LeHTpanbHbIM cobbiTUeM Ha NepBoil cTagun SIBASIETCS CO-
cTaBneHue npoTtokona o6 agMUHUCTpaTMBHOM npaBoHapylieHun. KoAll onpepne-
nsieT, Kakow opraH M Mo Kakum cocTaBaM MMeeT NpaBo COCTaBMATb NPOTOKOSbI,
Kakne cBefleHUst JOMKHbI B HEM CofepXaTbCsi, a Takke npoueccyanbHble Aei-
CTBUS MpeacTaBUTENEl rocyAapCTBEHHbIX OpraHoB, npasa W 06s3aHHOCTU NuL,
npuBnekaemblix K OTBETCTBEHHOCTU. Tak, Npu cocTaBneHun npotokona o6 agmu-
HUCTPaTUBHOM MpaBOHapyLUeHUN PU3NYECKOMY NMULLY UM 3aKOHHOMY npeacTa-
BUTENIO OPUANYECKOTO NLA, B OTHOLLIEHUM KOTOPLIX BO3OYx/AeHO Aeno, a Takxke
APYrMM y4acTHMWKaM NPOW3BOACTBA MO [eNy pasbsACHATCA WX npaBa WU obsi3aH-
HocTu, npeaycmoTpeHHble KoAll, o yem genaeTtcs oTMeTKa B NPOTOKOMeE.

dusnyeckomy nuuy UM 3aKOHHOMY MpeAcTaBUTENO OPUANYECKOro Nuua, B
OTHOLLIEHUN KOTOpbIX BO36YxAeHO Aeno, AomkHa ObiTb NpefocTaBneHa BO3MOX-
HOCTb O3HAKOMIIEHWUS C MPOTOKONIOM 06 aAMWHUCTPATUBHOM MpaBOHApPYLIEHUN.
YkasaHHble nvua Bnpase npeAcTaBnsTb 06bACHEHUS 1M 3amMeyvaHus No coaepxa-
HWIO MPOTOKONa, a TakXe W3NOXUTb MOTUBbLI CBOEro OTKasa OT ero MoAnucaHus,
KoTOpble MpunaralTcst kK aTOMy npoTokony. B cnyyae oTkasa nvu oT noanucaHus
npoTtokona o6 aAMUHMCTPATUBHOM NpaBOHAapyLIEeHWN B HEM MPOWU3BOAWUTCA CO-
oTBeTCTBYlOLWas 3anucb. Konusi npotokona Bpy4aeTcs nuly, B OTHOLIEHWUM KOTO-
poro Bo36yxAeHO Aeno, a Takke NoTepneBlleMy WNWM HanpasrseTcs no noute
3aKasHbIM NUCbMOM C yBeJOMIIEHMEM NuLja, B OTHOLIEHWUMN KOTOporo Bo3byxae-
HO Aeno.
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[MpoTokon B TeyeHne Tpex CyTOK HanpasnseTcs CyAbe WM B YNONHOMOYEH-
HblA opraH. HesameanutenbHOMy HanpaBneHWO noanexaTt NPOTOKOMbl, COCTaB-
NIeHHble B OTHOLIEHUW NUL, MOABEPrHYTbIX aAMUHUCTPATUBHOMY 3afepiKaHuio.
Kopekc yctaHaBnuBaeT Kpyr 06CTOSTENbCTB, NpU HanM4um KoTopbix Aena o6 aa-
MUHUCTPATUBHbLIX NPaBOHAaPYLUEHUSAX He noanexart Bo30yXaeHuo, a Bo3byXaeH-
Hble noanexar npekpaleHuio:

1) oTcyTcTBME COObITUS aOMUHUCTPATUBHOIO MPaBOHAaPYLUEHUS;

2) oTcyTCTBME COCTaBa agMMHWUCTPaATMBHOIO NPaBOHaPYLUEHWS;

3) oTMeHa 3aKoHa UNnu OTAENbHbIX €ro NOMOXEHWN, YCTaHaBNMBAOLWMX aaMUHN-
CTpPaTUBHYIO OTBETCTBEHHOCTb;

4) yTpaTa cunbl 3aKOHa UK OTAENbHbIX €r0 MOMOXEHWN, yCTaHaBNMBaOLWMUX aa-
MWHUCTPATUBHYIO OTBETCTBEHHOCTb BCIEACTBME MPU3HaHWUA KX KoHCTUTyum-
OHHbIM CoBeToM Pecny6nuku KasaxcTaH He coOTBETCTBYHOLWMUMU KOHCTUTY-
uum Pecnybnukn Kasaxcrah;

5) wncTeyeHue CpPOKOB AAaBHOCTW MPUBIIEYEHUS] K aQMUHUCTPATUBHOW OTBETCTBEH-
HOCTU;

6) Hanuuue no ToMmy e hakTy B OTHOLUEHUU Nuua, NPUBNEKAEMOro K agMUHU-
CTpaTMBHOW OTBETCTBEHHOCTMW, MOCTAHOBMEHMWS CYAbMW, OpraHa (LOMKHOCTHOIO
nmya) O HanoXeHun agMUHUCTPATUBHOrO B3biCKaHUS NMOO HEOTMEHEHHOro
NOCTaHOBMEHUSI O MpekpalleHnn aena 06 agMUHUCTPaATUBHOM MpaBoHapyLue-
HWUKW, @ Takke HanuMuue rno ToMy Xe (hakTy NOCTaHOBMEHWS O BO3GYXAeHUK
yronoBHOro gena;

7) cmepTb hmanyeckoro nuua, B OTHOLLEHUM KOTOPOro BeAeTCst NPOM3BOACTBO MO
aeny.

Bropasi cragus npoussoacTBa - 3TO CTafusl pacCMOTPeHus fJena - LUeH-
TpanbHasi B Nnpou3BoAcTBe. B OCHOBHOM, Aena paccmaTtpvBaloTcsi MO MecTy Co-
BEpLUEHUSI MpaBOHapyLLEHUs, HO MpW 3TOM 3akoHoAdaTeNb npegycmaTpusBaeT
BO3MOXHOCTb PacCMOTPEHUs Aena no MecTy yyeTa TPaHCMOPTHOro CpeacTtsa, a
Takke MO MeCTY XuUTenbCcTBa nuua, B OTHOLUEHUW KOTOPOro BedeTCs Npou3Boa-
CTBO MO Aeny o6 agMVHUCTPaTUBHOM MpaBOHAPYLLUEHWW.

OO6wWwwin cpok paccmoTpeHuss Aen o6 aaMUHUCTPaTUBHBLIX MpaBOHaPYLUEHUSAX
- 15 gHeli co AHA nony4veHus MpoTokona W Apyrux matepuanos aena. feno o6
aAMUHUCTPATUBHOM MpPaBOHapPYLUEHWN, COBEpPLUEHWE KOTOpPOro BreyeT agMuUHK-
CTpaTMBHbIA apecT, aAMUHUCTpPaTMBHOE BbIABOPEHWE 3a npepens Pecnybnuku
KasaxctaH, paccmatpuBaeTcsi B IeHb NOnyyYeHns npotokona o6 agMuHUCTpaTuB-
HOM npaBOHapyLIEHUN 1 OpYrMx MaTepuanos Aena, a B OTHOLWEHWM nuua, noa-
BEPrHyTOro agMMHNCTPaTUBHOMY 3afepxaHuto, - He no3aHee 48 4yacoB C MOMEH-
Ta ero 3agepxaHus.

B cnyyae noctynneHus xopgaTtaicTB OT y4aCTHMKOB Npov3BoAcTBa no geny o6
aAMWUHUCTPATUBHOM MpaBOHapyLeHnn Nubo npyu Heob6XoAMMOCTM AONOMHUTENb-
HOFO BbISICHEHNA OOCTOATENbCTB AeNna CPOK PacCMOTPeHUs aena MoxeT ObiTb

=
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npoaneH cyaben, opraHom (JOSMKHOCTHBIM NMLOM), paccMaTpuBaloLUM ero, HO

He Gonee 4yem Ha oAuH Mecsl, a No Aenam, CBSA3aHHbIM C UCMOMHEHNEM Hanoro-

BOro o6sasarenbcTBa, Ha nepuoa cpoka obxanoBaHUs.

KoAll onpepensieT Kpyr npoueccyanbHbIX AeWCTBUA W peeHuin Ha 3Ton
cTagum:

*  MOAroTOBKa K paccMOTpeHUto Aena o6 agMMHUCTPaATUBHOM MNpPaBOHapyLUEHUN
(cT. 643);

*  CcaMoOTBOAbl M OTBOAbI, 0O6CTOATENLCTBA, UCKMIOYaOLWME BO3MOXHOCTb pac-
CMOTpeHust aena (cT. 644-645);

*  peLlleHus, NpuHMMaeMble Npu NOAroTOBKE K pacCMOTPEeHuIo aena (cT. 646);

*  MOPSAOK PpaccMOTpeHus Aen 006 aAMUHWUCTPATUBHLIX NPaBOHApPYLUEHUSX
(cT. 648).

B npouecce paccmoTpeHus gena fokasbiBaHMIO noanexaTr obcTosTenb-
CTBa, CBMAETENbLCTBYOLWMNE O HANUYUN COOLITUA aAMUHUCTPATMBHOrO NpaBoHa-
pYLUEHUS, BWHbI MPUBMEKAEMOro nuua, Hanuyme cMArvawLlmx U oTArvyarLmx
06CcTOATENLCTB, a Takke Hanuyne n pasmep yuiepba. lMpouecc AokasbiBaHUSA
3aHMMaeT Knw4yeBoe MeCcTO B paccMoTpeHuu Aena. [lokasatenbcTtBamu moryTt
ABNATLCA NOKa3aHWA NOTeprneBLUMX U CBUAETENEN, BeleCTBEHHbIe foKasaTenb-
CTBa, 3aKfOYEeHNs IKCnepToB, U3amMepeHnsa npubopos u np. Kpome Toro, Aoka-
3aTenbCcTBaMun ABMAIOTCA NoKasaHUA CTOPOH. Bce aTo npepnonaraeT Hanuuyne
COCTSA3aTENbHOCTN CTOPOH, KOTOPOE BO3MOXHO Mpu cyAebGHOM pacCMOTpeHumn
aena o6 agMuWHMUCTpaTMBHOM npasBoHapylieHun. pu BHecyaebHOM paccmo-
TPEeHMN Aena Takas BO3MOXHOCTb NpPaKTUYEecKW cBefeHa K Hynwo. ®dukcauyums
dakTa npaBoHapyLleHUs NOoYTW aBTOMaTUYeCKU BneyeTt 3a coboi HanoxeHue
B3blCKaHWNS, TeM Gonee 4YTo Aena paccmaTpuMBalTCA 3aWHTEPECOBaHHbLIMU TO-
CyAapCTBEHHLIMU OpraHamu, Mo3TOMYy rOBOPWUTb O COCTSA3aTENbHOCTU CTOPOH
npyv agMWHUCTPATMBHOM NOpPsiAKe PacCcMOTPEHUs Aen AO0BOSIbHO CMOXHO.

Mo pesynbTatam paccMoOTpeHus Aena BbIHOCUMTCS OAHO M3 creayoLmx nocra-
HOBMNEHWNA:

* 0 HanoOXeHUN afMUHUCTPATUBHOIO B3bICKAHUS;

* 0 MpeKkpalieHun Npon3BoacTBa No Aeny;

* 0 nepepaye gena Ha paccMOTpeHue cyAbe, opraHy (JOSHKHOCTHOMY nuuy),
nNpaBOMOYHOMY HanaraTb 3a AaHHOE agMUHUCTPaTUBHOE NpaBOHapyLUeHue
B3bICKaHWe WHOro BUAa UNW pasmepa, a Takke O nepegade fena Ha paccmo-
TpeHne Nno MecTy y4eTa TPaHCNOPTHOro cpeacTsa (CyAHa, B TOM yucne mano-
MepHOoro);

* O NPUHYAWUTENBHOM WCMOMHEHUN NOCTaHOBMNEHNS O HanoXeHuu wTpada.
MocTtaHoBneHne no geny o6 agMUHUCTPaATMBHOM npaBoHapylweHun obbss-

nsieTcs HEMeANEeHHO MO OKOHYaHWWM paccMmoTpeHus Aena. Konus noctaHoBneHus

HEeMeAneHHO BpyyaeTcs (U3MYECKOMY NuUy WM 3aKOHHOMY NpPeAcTaBUTENio

IOPUANYECKOTO NNLA, B OTHOLUIEHWU KOTOPbIX OHO BbIHECEHO, @ TakkKe noTepnes-
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LLIeMy, 3aKOHHOMY NPeACTaBUTenNto M3NMYECKOro UL U YOMHOMOYEHHOMY OpraHy
(momKHOCTHOMY nuLy), Bo3GyAMBLUEMY Aeno 06 aAMUHWUCTPaTUBHOM MpaBoHapy-
LweHun, no ux npocbbe. B crniyyae OTCYTCTBMS yKa3aHHbIX MWL KOMUSi MOCTaHOB-
NEHNs BbICLINAETCS B TEYEHME TPeX AHEN CO AHSA €ro BbiHeCeHWs. B cnyyae Bbl-
HECeHWsi NOCTaHOBNEHUS 06 aAMUHUCTPATUBHOM apecTe KOMusi MOCTaHOBMEHMUS
HEMEANIEHHO HanpaBnseTCs NPOKypopy.

TpeTbsi cTapus - NepecMoTp MOCTaHOBEHU: Mo Aenam 06 aaMUHUCTpa-
TUBHbIX npaBoHapyLweHnsix. KoAll npegycmaTtpuBaeT ABa nopsiaka nepecmotpa.

1. MepecMoTp He BCTYMNMBLUMX B 3aKOHHYHO CUMY NOCTaHOBMEHWA No agenam o6

aMUHUCTPATUBHbIX NpaBOHapYLUEHNSIX.

BblHeCceHHOe 1 He BCTyMMBLUEE B CUITy NOCTaHOBNEHUE MOXeT GblTb 06xano-
BaHO NWLOM, B OTHOLLEHWN KOTOPOTO BEAETCS NMPOU3BOACTBO, NOTEprneBLInM, 3a-
KOHHBIMU NPEACTaBUTENAMU DU3NYECKOTO U IOPUANYECKOTO N1La, 3alUTHUKOM, a
TakKke OnNpOTECTOBAHO NMPOKYPOPOM.

MocTaHoBNEHWE agMUHUCTPATMBHOIO opraHa MoXeT ObiTb 06xanoBaHo nNn6o
B BbILLECTOSILLNIA OpraH, nMbo B cya. MoctaHoBneHWe cyabn MoxeT ObiTb 06xano-
BaHO B BbILLECTOSALLMIA CYA,.

Xano6a, npotecT MoryT 6bITb NOAaHbl B TeYEHWEe AECATU AHEN CO [HS BpyYe-
HWSI KOMWUM MOCTaHOBIIEHUs!, @ B CIly4Yae ecnu nuua He y4acTBOBanu B paccMoTpe-
HUW fena - Co AHS ee MOoJyYeHus.

Mopava B ycTaHOBMEHHBIV CPOK xanobbl MpMocTaHaBNMBaET UCMOMNHEHWE MO-
CTaHOBNEHUS O HamnoXeHUW aAMUHWUCTPATUBHOIO B3bICKAHWSI 4O PacCMOTPEHUs!
*anobbl, 3a UCKMIOYEHMEM CNyYaeB HaNOXeHWst aaMUHUCTPATUBHOMO B3bICKaHUA
Ha MecTe COBEpLUEHUS] aAMUHUCTPaTUBHOIO NpaBoHapyLueHusi. MNpuHeceHne npo-
KypOpoOM MpoTecTa MpuoCTaHaBNMBAET UCMOMHEHWE MOCTAHOBIIEHUS! 4O PaccMo-
TPeHusi npoTecTa.

Xano6a, npoTecT Ha NocTaHoBrneHne no Aeny 06 agMUHUCTPATUBHOM NpaBo-
HapyLLeHUy noanexat pacCMOTPEHMIO B AeCATUAHEBHbIA CPOK CO AHS MOCTynne-
Husi. XKanoba, npoTecT Ha noctaHoBneHWe 06 agMUHUCTPATUBHOM apecTe, ecnu
nULO, NpUBREYEHHOE K OTBETCTBEHHOCTU, OTObIBAET aAMUHUCTPATUBHBINA apecT,
noanexat pacCMOTPEHWIO B TEYEHWE OAHWUX CYTOK C MOMEHTa nopauv xanobsbl
WU npotecTa.

B pesynbTate paccMOTpeHusi xanobbl MM NpoTecTa BbILECTOSILMIA opraH
WU CyA BrpaBe NpUHATL Cneaylowne peLlleHuns:

+ 06 ocTaBneHun NocTaHoBnNeHNs 6e3 n3mMeHeHus, a xanobbl unu npotecta 6e3

YAOBRETBOPEHUS!;

* 06 U3MEHEHWNN NOCTaAHOBIEHUS;

+ 006 OTMeHe NOCTaHOBNEHMUSI U NpeKpaLleHun Aena;

* 06 OTMEHe MOCTaHOBMEHMUSI U BbIHECEHUM HOBOIO MOCTaHOBNEHUS MO Aeny;

+ 06 OTMEHe NOCTaHOBMNEHUSI U HanpaBneHUW Aena Ha paccMOTpPeHue no nog-

BEOMCTBEHHOCTH;
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PelueHne no pesynbTtataMm paccMOTPeEHWs xanobbl, NpoTecTa BbIHOCUTCA B
BuAe onpeaeneHus no xanobe, NpoTecTy Ha NOCTaHOBMEHWE NO Aeny.

2. MNepecmoTp BCTYMNMBLUMX B 3aKOHHYK CWUMy MOCTaHOBMEHW no aenam o6

aAMVHUCTPaTMBHbBIX NpaBOHApYLUEHUSX.

BcTynuBlwmve B cuny NoCTaHOBNEHUs cyfei no genam o6 agMUHUCTPATUBHbIX
npaBoHapyLIEHNUsIX MOTyT BbITb NEPECMOTPEHbI KonnerusiMm o6nacTHbIX U Nnpupas-
HEHHbIX K HAM Cy[0B MO MPOTECTY reHepanbHOro NMpokypopa, ero 3amecTuTenei,
NPOKYpOpOB obnacTteit U NpuUpaBHEHHbIX K HUM NMPOKYPOPOB U UX 3aMecTUTEnein.
MpaBo Ha obGpalyeHne K NPOKypopy C Xo4aTalcTBOM O MEPECMOTPe BCTYMUBLUMX
B 3aKOHHYIO CWMY NOCTaHOBMEHUI UMEET NNL0, NPUBREYEHHOE K aAMUHUCTPaTUB-
HON OTBETCTBEHHOCTMW, NOTEPNEBLUMIA, 3aLUTHWUKM, 3aKOHHbIe MPEeACcTaBUTENU U
npeacTaBUTENMN yKasaHHbIX NuL.

MpuHeceHne NpokypopoM MpoTecTa Ha BCTYMNMBLLEE B 3aKOHHYH CUy MocTa-
HOBMEHWe NpuMocTaHaBNMBaET UCMOMHEHWE NOCTAHOBIIEHUS], 3@ UCKMIOYEHNEM UC-
MOSIHEHUSI NMOCTaHOBNEHUs1 06 aAMUHUCTPaTUBHOM apecTe.

Konnerna BepxoBHoro Cyaa Pecnybnukn KasaxctaH no npoTecTy reHeparb-
Horo npokypopa Pecnybnuku KasaxctaH u ero samectuteneii Bnpase NpoBepuTb
3aKOHHOCTb M OBOCHOBAHHOCTb BCTYMUBLUETO B 3aKOHHYH CUIy MOCTaHOBMEHWS
no no6omy geny o6 agMUHUCTPATUBHOM MpaBOHapYLUEHUW, a paBHO onpeaene-
HUs1 (NOCTaHOBMEHUSA) MO pesynbTaTaM PaccMOTPEHUs xanobbl, NpoTecTa Ha no-
CTaHOBIIEHVE W NEepecMoTpeTb NPUHSATOE peLueHne

YetBepTasi cragusi - WCMOSIHEHUE [OCTAHOBIIEHUNA O HATIOKEHUN aaMUHU-
CTPaTUBHbIX B3bICKaHWV - SIBNAETCS  3aKMOYUTENbHOM.

MocTaHoBNEHNE O HaNOXEHWU aAMUHUCTPATUBHOIO B3bICKaHWsl 0Gs3aTenbHO
01151 UCNONHEHWsI BCEMU FOCyAapCTBEHHbIMU OpraHamu, opraHamuM MecTHOro ca-
MoOynpaBrneHnsl, AOMKHOCTHLIMU nuuamu, pusndyeckumm nuyamm n nx obbeamHe-
HUAMMW, OPUONYECKUMU NMLLAMWA.

MocTaHoBMNEHWE NOAMNEXUT UCMONHEHWUIO C MOMEHTa BCTYNMEHUSI ero B 3aKOH-
HYIO CUny, TO eCTb!

1) nocne ucTeyYeHUs cpoka, YyCTaHOBMEHHOro Ans 06XxanoBaHUs NOCTaHOBMEHUS
no geny o6 agMMHUCTPaTUBHOM NpaBOHApPYLIEHUU, ECNN OHO He Gblno obxa-
NOBaHO UMW OMpPOTECTOBAHO;

2) HemepAneHHO Mocre BbIHECEHUS onpeaeneHus no xanobe, npoTecTy.

Ha gaHHoOWM cTaguv nMpouCXOAsT UMM MOTyT NPOUCXOAMTb Takue npoLleccyarnb-
Hble AeACTBUS, Kak:

+ obpaleHne NocTaHOBNEHNSI K UCMOSNHEHWUIO (HanpaBneHWe OpraHoM, BblHEC-
UMM MOCTaHOBMEHWE OpraHy, YNOMHOMOYEHHOMY MPUBOAUTL MOCTaHOBIEHWE
B WCMOMHEHME);

* npuBEAEHME NOCTaHOBMNEHWUS B UCMOMHEHUE;

*  NpefocTaBneHne OTCPOYKU U PACCPOYKY;
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* 0CcBOOOXAEHWE OT UCMOMHEHNS aAMUHUCTPATUBHOMO B3bICKAHUS NPU HanNU4nm

OCHOBaHUWI, NpeaycMoTpeHHbIX KoAll.

[MocTaHoBNEHNE O HANOXEHUW aAMUHUCTPATUBHOMO B3bICKaHWUSA HE MOANEXUT
MCMOMHEHWIO, €CNM OHO He GbINo NPUBEAEHO B UCMOSIHEHWE B TEYEHWE OAHOro
roga co AHS ero BCTYNNEHUS B 3aKOHHYIO CUMy, a No MNOCTaHOBIIEHWIO O Hamno-
XEeHUN agMMHUCTPaTMBHOIO B3bICKAHWA 3a NpaBoHapyLleHns B 06nacTu Hanoro-
060XeHMS - B Te4eHNe NATU NeT CO AHSA BCTYNNEHUS €ro B 3aKOHHYIO Cuny.

TeuyeHne cpoka AaBHOCTM NPepPLIBAETCS, ECNUN NNL0, NPUBMNEYEHHOE K aAMUHU-
CTPaTWBHOM OTBETCTBEHHOCTM, YKMOHAETCS OT ero ucnonHexus. Vicuncnerne cpo-
Ka AaBHOCTW B 9TOM Criyyae BO30OHOBNSETCA CO AHA OBHapyXeHus aToro nuua.

'naBa 44 KoArll PK perynupyeT 0CO6EHHOCTM M NOPSAOK UCMOMHEHNS OTAENb-
HbIX aAMWUHUCTPATUBHBIX B3bICKaHWIA. BOnpockl UCMONHEHNA perynupyoTcs Takxe
3akoHom Pecnybnukn Kasaxcran ot 30 uioHa 1998 r. «O6 ncnonHWTensHOM npo-
M3BOACTBE W cTaTyce CyAebHOro UCNonHMUTENs», KOTOPbIA KOHKPeTU3npyeT nops-
0K UCNONHeHWs psiaa obecnevnTenbHbIX U nNpoueccyarnbHbIX Mep.

§ 5. lucumnnuHapHas u maTepuanbHas
OTBETCTBEHHOCTb MO afAMMHUCTPATUBHOMY MNpaBy

cepy adMUHUCTPATUBHOTO MpaBa BXOASAT HE TONbKO BOMPOCHI COBCTBEHHO
B aAMUHUCTPaTUBHOM OTBETCTBEHHOCTW, HO U APYrX BUAOB OTBETCTBEHHOCTH,
KOTOpble TPaAULMOHHO OXBaTbIBAKTCS HOPMaMM WMHbIX oTpacnel npasa.

OfHVM U3 TakuMX BUOOB OTBETCTBEHHOCTW SIBMSIETCS AMCLMMINMHApHas OTBeT-
CTBEHHOCTb. B oTHOwWweHUn 6onblmMHCTBa paboTHUKOB UMK CRyXaLlyMX AUCLUNIN-
HapHasi OTBETCTBEHHOCTb PErynupyeTcsi HopMamu TpyAOBOro npaea, Torga kak
AVCUMNIIMHapHash OTBETCTBEHHOCTb FOCYAapCTBEHHbIX CRyXKallnX, BOEHHOCMYXa-
LMX U MPUPaBHEHHbIX K HAM NUL, perynupyeTcss HopMamu aaMWHUCTPaTUBHOMO
npasa.

OcHOBaHMEM MNPUBMEYEHUS K AUCLUNIMHAPHON OTBETCTBEHHOCTU SIBNAETCSH
coBepLUeHUe AVUCUMMNMHAPHOTO MPOCTYMKa, OAHAKO B HEKOTOPbIX CRyyasix Auc-
LMnNnvMHapHas OTBETCTBEHHOCTb MOXET HacTynaTb M 3a WHble BUAblI NpaBoOHapy-
WeHWiA. Tak, Hanpumep, cCOBEpLUeHWEe BOEHHOCHYXaLMMW aaMUHUCTPaTUBHbBIX
npaBoHapyLleHnit, no obLiemy npasuny, Brne4veT 3a cobon ANCUMNIMHaPHYIO, a He
aAMWHUCTPATUBHYIO OTBETCTBEHHOCTb.

OucuunnmHapHasi OTBETCTBEHHOCTb FOCYAapCTBEHHbIX CRyXalluxX perynupy-
eTcst 3akoHom Pecnybnukn KasaxctaH «O rocygapcTBeHHol cnyx6e» ot 23 uons
1999 r., 3akoHom PK «O 6opbbe ¢ koppynuuen» ot 2 uoHs 1998 r., a Takxe akTa-
mu MNpesngeHTta Pecny6nukn KasaxctaH (MpaBuna HanoxeHus AMCLMNAUHAPHbIX
B3bICKaHUIA Ha MONMUTUYECKUX FOCYAAPCTBEHHbIX CRyXalluX, yTBepXaeHHble Yka-
30M oT 29 gekabpsa 1999 r.; MNpaBuna HanoOXeHUs AMCLUMIMHAPHbBIX B3blCKaHWUIA
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Ha agMUHUCTPATUBHLIX TOCYAAPCTBEHHbIX cnyxawmx Pecnybnukn KasaxcraH,
yTBepxaeHHble Yka3om ot 31 gekabpsa 1999 r.).

Mepbl AUCUMNANHAPHOIO B3bICKAHUA B OTHOLUEHWW FOCYAapCTBEHHbIX CryXa-
LWMX MOFYT UMETb Kak obLymne, Tak N OTIUYUTENbHBbIE YepTbl C AUCLUMANHAPHLIMN
B3bICKAHMAMW B OTHOLUIEHUM paboTHMKOB. Tak, Ha roCcyAapCTBEHHbIX CRyXalnx
MOryT 6bITb HaMOXeHbI:

*  3amevaHue;

*  BbIFOBOP;

e CTpOrui BbIFOBOP;

* npegynpexaeHue O HernosIHOM crnyxebHOM COOTBETCTBUY;

* 0OTKa3 B HaJeneHnn CoOOTBETCTBYIOLMMU MOTHOMOUUSMU;

* 0CBOOOXAEHME OT BbIMOIHEHNSA rOCYAapCTBEHHbIX (DYHKLMWIA;
*  MOHWKEHNe B AOMKHOCTY;

*  YBOSIbHEHME C 3aHMMaeMoW JOMKHOCTU.

[dvcumnnunHapHaa OTBETCTBEHHOCTb BOEHHOCRYXalMx perynupyetca [ucum-
NAMHapHBIM ycTaBoM BoopyxeHHbix Cun, Apyrnx BOMCK U BOMHCKMX hopMupoBa-
HuI Pecnybnukun KasaxcTtaH, yTBepxaeHHbIM Yka3om NpesngeHTa ot 5 nons 2007
roga. [laHHblii aKkT Takxe no-cBoemy onpefensieT, YTo cuntaTb AUCLUNANHAPHBLIM
NPOCTYNKOM, AUCLUNIMHAPHbIE B3bICKAHUA U MOPSAOK UX HANOXeHWS.

[ncunnnnHapHas oTBETCTBEHHOCTb MO aAMUHUCTPATUBHOMY NpaBy XapakTep-
Ha 1 ANnsa Apyrux nuu, Hanpumep, AnA HaxoAsaLWMXCa B yYPEeXaeHUsAX YronoBHo-
VCMOMHUTENbHON CUCTEMbI WA HAa NPUHYAUTENBHOM JIeYeHUN.

MaTtepunanbHas OTBETCTBEHHOCTb - MHCTUTYT, KOTOPLIA XapakTepeH, npexae
BCEro, Ans TPyAoBOro W rpaxaaHckoro npasa. Bmecte ¢ Tem Hopmamu agmu-
HUCTPaTMBHOrO Npasa perynupyeTcsl BO3MeELleHWe Bpeaa, NPUYMHEHHOro Hesa-
KOHHbIMW [eiCTBUAMU opraHa (AOMKHOCTHOroO nuua), YNOMHOMOYEHHOro pac-
cmaTtpusaTth Aena 06 aaMMHUCTPATMBHBLIX NpaBoHapylleHusx. B cooTeeTcTBUM C
HOpMamn aAMUHUCTPaTMBHOIO NpaBa HecyT MaTepuarnbHyl0 OTBETCTBEHHOCTL No-
fo3peBaemMble 1 06BUHAEMbIE, HAXOAALMECs NOJ CTpaXei, BOGHHOCNYXallue.



Mnaea 10
AOMWHUCTPATUBHbLIA NPOLECC.
AODMWHUCTPATUBHAA HOCTULUNA

§ 1. ADMMHUCTPATMBHBIW NPOLECC KaK UHCTUTYT
aAMUHUCTPaTUBHOrO npasa

axgoe rocyfapcTBo B pamMKax CBOEN MpaBOBOW CUCTEMbl, BKIOYatoLLei
KBHyTpeHHe CBAi3aHHble OTpacnu npasa, onpefensieT obbem noanexalynx
NpaBoOBOMY PerynmpoBaHuio O6LLECTBEHHbIX OTHOLLIEHWIA 1 NpaBOBble MEXaHU3MbI
paspeLleHnsi BO3HUKAIOLUX U3 3TUX OTHOLLEHWIA CMopoB.

3TN MexaHu3Mbl B NPaBOBOM rOCYAapCTBe AOMKHbI obecneymBaTtb passutue
rpaxgaHckoro obuiecTsa, cnocobcTBOBaThL YAOBNETBOPEHUIO NOTPEBGHOCTEN U UH-
TEepecoB YernioBeka, 4TO BO MHOMOM [OCTUraeTcsi C NOMOLLbI aAMUHUCTPaTUBHO-
NpaBoOBbIX WHCTPYMEHTOB.

YcraHaBnmBas nocpeAcTBOM NpPaBOBbIX HOPM Npasufia noBefeHns B Ny6nuy-
HoWi cdpepe, rocygapctso AommkHO obecneunBaTb 3PdeKTUBHbIE MEeXaHW3Mbl UC-
NOSIHEHUS 3TUX HOPM, KOTOpble, B CBOK OYepeAb, AOSKHbI co3daBaTb YCroBUA
AN peanu3auvn opraHamyu UCMONMHUTENbHOWM BNacTu NMofHoMounin B cdepe ro-
CYAApPCTBEHHOrO YNpaBneHns, HO C HenpeMeHHbIM cobniogeHnem npefocTaBneH-
HbIX rpaxxgaHaM 3akOHOM npaB, obecrneyeHneM 3aKOHHbIX MHTEPEeCcOoB opuanye-
CKVX nuu.

Mpun peanusauun ynpaeneH4ecknx yHKLUA Mexay opraHamm UCMONHUTENb-
HOW BNacTu, rpaxgaHamu 1 1opuan4eckuMm nuuaMmm BO3HUKAOT MHOMOYUCTIEHHbIE
1N MHoroobpasHble NpaBoBble OTHOLUEHWS, PErynupyemble HOpMamu npoueccy-
anbHoOro (npoueaypHoro) npasa.

lOpuanyeckas npupoaa agMUHUCTPaATUMBHOMO npoLecca (Kak U Apyrux BuaoB
npoLecca) NposiBSAEeTCA B TOM, YTO 9TO He TONbKO YpPerynmpoBaHHbIi 3aKOHOM Mo-
PAOOK OCYLLEeCTBNEHUS onpeAeneHHbIX npoueayp AeaTenbHOCTU OpraHoB ucnon-
HUTENbHOM BNAacTU MO HOPMOTBOPYECTBY W NPABOBOMY Pa3peLLEHWIO LLUMPOKOro
cnekTpa MHAMBUAYanbHO-KOHKPETHbIX Aen B cdepe rocyaapCTBEHHOro ynpasne-
Husi. DTO Takke Takas AesTeNbHOCTb, B XO[€e OCYLLECTBIIEHUS! KOTOPOW BO3HMKa-
10T MHOFOYMCIIEHHbIE MPAaBOBbIE OTHOLLEHUS, perynupyemble agMUHUCTPaTUBHO-
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npoueccyanbHbIMM HOpMamu K npuobpeTalolme B CBA3U C 3TUM XapakTtep

aAMUHUCTPaTUBHO-MpoLeccyanbHbIX NMPaBOOTHOLLEHWAT.

AOMUHUCTPATUBHBIA Npouecc:

* aBnseTcsa cneunduryeckon popmon peanusauum opraHamum UCNONHUTENbHOW
BNacTV BNacCTHbIX NMOMHOMOYUIA B cpepe rocyfapCTBEHHOrO ynpaBneHus;

* peanu3yeT mMaTepuanbHble HOPMbl Pa3fUYHbIX OTpacnen U UHCTUTYTOB aaMu-
HUCTpPaTMBHOrO Npasa;

* B cneumduryecknx npoueccyanbHblX HOpMax paspeluaeT Crnopbl, BO3HWUKalo-
Wwme B cepe ynpasneHus.

AOMVHUCTPaTMBHBIA NPOLECC Kak MEXaHu3M peanusaumum maTtepuanbHblX
HOPM aMWHUCTPATMBHOrO NpaBa OCHOBLIBAETCS Ha psde Takux MPUHLMMOB, Kak
3aKOHHOCTb, KOMMETEHTHOCTb OpraHa WCMOSIHUTENbHONW BNacTu, rMacHoCTb, A0-
CTYNHOCTb, 3KOHOMWYHOCTb U Ap.2

OCHOBHbIE XapakTepUCTUKK aAMUHUCTPATUBHOMO npoLecca:

1) OH perynupyetca cneyvanbHbIMU MNpPOLECCyanbHbIMM - aAMUHUCTPATUBHO-
npaBoOBbLIMW HOpPMamu;

2) y4acTHuMKOM npouecca B 06a3aTenbHOM Criyyae SIBNSIeTCA YNONHOMOYEHHbI
OopraH WCMOSIHUTENbLHOW BNacT¥ UMW WMHOW OpraH rocyapCTBEHHOW agMWHU-
cTpaumu, KOTOPbIA paspeLlaeT KOHKPETHBbIA BONPOC B cpepe yrnpaBneHus;

3) OH COCTOWUT U3 HECKONbBKUX CTaauii;

4) OH oTnuyaeTcs puanyeckor opmanmsaymnen.

OyeHb YacTo aAMUHUCTPATMBHbIN NPOLECC NOHUMAaEeTCa B ABYX CMbICnax:

a) aAMUHWUCTPATUBHO-NPOLEAYPHBIN;

6) agMUHUCTPATUBHO-IOPUCONKLUOHHBIN.

B agmMuHUCTpaTMBHO-NpOLEAYPHOM CMbICRE aAMUHWUCTPATUBHLIA MNpoLecc
onpefenseTcs Kak AesATEeNbHOCTb YMNOMHOMOYEHHbLIX OPraHoB WCMOMHWUTENbLHOW
BNacTu No peanusaunn perynaTuBHbIX HOPM aAMUHUCTPATUBHOrO nNpasa.

B naHHOM cnyyae peyb MAET O pas3peLleHnn KOHKPETHBIX BONMPOCOB, BXOASALLMX
B KOMMNETEHLMIO YNONHOMOYEHHOIO OpraHa UCMONIHUTENbHONM BNAcTK, KOTOpblE He
HOCSIT CMOPHOro XapakTepa U He CBsi3aHbl C HEOBXOAMMOCTbIO NPUMEHEHUS Npu-
HYOUTENBHBIX MEp.

TakoV BUA agMMHUCTPaTMBHOIO NpoLecca BO3HWKaeT NO MHULMATUBE rpaxaaH
N IOPUANYECKUX NNUL, FOCYAAPCTBEHHLIX OPraHoB B LENAX WCMNOMHEHUs opraHamu
VUCMNONHUTENBHOW BNacTu CBOUX PyHKUUIA, a Takke obAa3aTenscTB No peanunsaumm
3aKpenneHHbIX B 3aKoHoAaTenNbHbIX akTax npas rpaxaaH v lopunandeckux nuy, (nu-
LeH3UOHHOe NPOM3BOACTBO, perncTpaymoHHoe, paspeLwmTensHoe u T.4.)3. OH 6bin

1 CopokuH B.[l. 36paHHble Tpyasl. - CM6.: M3p-Bo P.AcnaHoBa «tOpuanyeckuin ueHTp Mpeccy. 2005.
C. 467-468.
2 AMUHWCTPaTUBHOE NpaBo: y4ebHuk / noa pea N.11.Monosa. - M . 2002.
3 Amutpues tO.A., MonsHckuii U.A., Tpocpumos E.B. AMUHUCTP:
umu: y4ebHuk. - PoctoB-Ha-[oHy: ®eHukc, 2008. C. 181.
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nogpo6Ho NpeAcTaBneH B rnaBe 7 HACTOSILLEro Kypca, B KOTOPOiA Takxe paccMa-

TPUBaNUCb BOMPOCHI COOTHOLLEHUSI MOHATUIA «MpoLeaypa» U «NpOLECC», TaK Xe,

KaK cyuliecTBoBaHne pasfinyHblX TOYEK 3pEeHNA No 3Tomy Bonpocy“.
AOMUHUCTPATUBHO-IOPUCAMKLUNOHHBIN BUA aAMUHUCTPATUBHOMO npouecca no

CBOEl CYTW HanpasfeH Ha pa3pelleHne CMOPHbIX CUTyaLWin Unn OLEeHKy npaso-

HapyLeHU C NpUMEHEHWeM MPUHYAUTENbHBIX Mep Mo peanu3auuMy NPUHATOro

peweHuns.

B agMuHMCTPaTUBHO-IOPUCAMKLMOHHOM npouecce BbIAENAT crneayolme
BUAbl NPON3BOACTB:

* aucymnnmHapHoe npowusBOACTBO,

* MNpou3BOACTBO MO Aenam [o]¢) aAMUHNCTPATUBHbLIX NpaBOHapyLUEeHUAX:

*  MpoM3BOACTBO MO Xanobams.

Kak BUOUM, Ha3BaHHbIN BU4 npouecca oxBaTbiBaeT U agMUHUCTPATUBHO-
NpaBoBOWA CMOP, U aAMUHUCTPATMBHOE MpaBoOHapyLLeHWe, NpeaycMOTPEHHOE HOp-
MamMun maTtepumanbHOro aaMMHUCTPaTUBHOIO npasa.

[ns agMMHUCTPaTUBHO-IOPUCOMKLMOHHOIO MpoLlecca XapakTepHbl crneayto-
Lme YepTbl:

1. ADMUHUCTPATUBHO-IOPUCAMKLMOHHBIA NpoLEecc - 3T0 AesATeNbHOCTb NO pac-
CMOTPEHUO ” paspelleHnio uHaueuayanbHOro agmMmMHUCTpPaATUBHOIO aena,
CYLLHOCTb KOTOPOro cocTtasnsieT nmbo cnop o CyGbeKkTUBHOM MpaBe, BO3HMK-
wem n3 HOpM aaAMUHUCTPaTUBHOIO npaea, nnM6o BO3MOXHOCTb (HEOGXO,CI,VI-
MOCTb) NPUMEHEeHNA B OTHOLLUEHUN cy61:e|<Ta aAMUHNCTpPaTMBHOIO npasa mep
aAMUHUCTPATUBHOIO NPUHYXOEHUA.

2. CopepxaHve OesiTeNbHOCTM B paMkax agMUHUCTPaTUBHO-IOPUCANKLMOHHOMO
npouecca COCTaBnsieT npaBoBasi OLeHKa (PaKTOB, MMEILMX OTHOLUEHME K
paccMmaTpmBaeMomMy mHauesmayanbHOMy agMUHUCTPATUBHOMY Oeny.

3. CyObeKktoMm agMUHUCTPaTUBHO-IOPUCOUKLMOHHOIO npouecca HEU3MEHHO SB-
nsieTcs opraH rocyaapCTBEHHON BNAacTW, MPUHMMAIOLLWUIA BNacTHOE pelleHne B
pamkax COGCTBEHHOW KOMMETEeHLWN.

4. OTHOWeHus y4aCTHMUKOB aAMUHUCTPATUBHO-IOPUCOUKUMOHHOIO npouecca
npuoGpeTaroT 0cobbI NpoLeccyanbHblii XapakTep, CBsi3aHHbIA C HageneHvem
Yy4acTHMKOB npoLecca cneunduryeckumy npasamm n 06sa3aHHOCTAMM.

4 Hepeako NOHATME «aAMWUHUCTPATUBHbIA MPOLIECC» W MOHATUE «aAMWHUCTPATUBHAs npoLeaypay
CMELLMBAIOT, W, MPEXAE BCETO, UCXOAS U3 CXOKECTU COLAEPXKaHUS STUX MOHATUIA. Tak, TEPMUH «npoLeay-
pa» (dp. procedure, oT nat. procedo - NPOABUraldCh) 03HAYAET YCTAHOBMEHHbIV OULManbHbIA NOPSAoK
[EeNCTBUIA, BbINONHEHUS!, 06CYXOEHUs!, paccMOTpeHust Yero-Hubyab. Cm.: Oxeros C.U., Weenosa H.IO.
TonkoBbIi crioBapb pycckoro s3bika. M3a. yetseptoe, - M., 2003. C. 627; Bonbluoii topuanyeckuii cno-
Bapb / noa pea. A.A.Cyxapesa, B.E.Kpytckux. - M.: YHOPA-M, 2004. C. 502; BapuxuH A.b. BonbLuoi
HOPUAMYECKUIA SHLMKNONEANYECKWiA cnoBapb. - M.: KHWKHbIA Mup, 2006. C. 518. TepMuH «npouecc» (0T
nar. processus - NPOABWXEHWE) B OGLLENPUHSTOM 3HAYEHUN MOHUMAETCS! Kak XOA, PasBUTUE KaKoro-
HUBYab SABNEHUs), NOCNeAoBaTENbHAsi CMEHa COCTOSHWIA B Pa3BUTUN Yero-HUby/ab; Nopsiaok pasbupatens-

cTBa Cy,D,eSHbIX W agMUHNCTPaTMBHbIX Aen cyaoM unn agMUHUCTpPaTUBHbIM OpraHom; Cyaonpou3BOACTBO.
Cm.: Oxeros C.W., Lseposa H.1O. Ykas. cou. C. 627; bapuxuH A.B. Ykas. cou. C. 518.

5 mutpues tO.A., MonsaHckuii U.A., Tpocumos E.B. Ykas. cou. C. 642.
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5. PesynbTaToM agMWUHUCTPaTUBHO-IOPUCAMKLMOHHOrO Npouecca B NpaBoBOM Mna-
He ABNSIETCA NPUHATOE BNAcTHOE pelleHne o pa3pelleHnn cnopa nubo npume-
HeHun (0TKase OT MPUMEHEHMUS) Mep agMUHUCTPATUBHOIO NMPUHYXKAEHWS.

6. Llenb agMUHMCTPaTUBHO-IOPUCOMKLMOHHOIO npoLecca - NpaBooxpaHa, oxpa-
Ha aAMWHMCTPaTMBHO-NPAaBOBbLIX OTHOLUEHWA OT HapylleHuin. PaspelueHve
CMOPOB W NPUMEHEHWe MPUHYAUTENbHbIX MEp B paMkax agMUHUCTPaTMBHO-
IOPUCAMKLMOHHOTO MpoLiecca CnyXuT Lensm 3awuTbl OCHOB MpaBonopsaka,
YCT@HOBMNEHHbIX aAMUHUCTPATUBHbBIM 3aKOHOAATENbCTBOMSE.

B HacTosllen rnaese agMUHUCTPATUBHbLINA NPOLIECC paccMaTpuBaeTCst B Y3KOM
cMbIcne, T.e. Kak OAWH W3 BWAOB OPUANYECKON AEATenbHOCTWU, NpeAcTaBnsio-
LWMin cobon COBOKYMHOCTb B3aMMOCBSA3aHHbLIX NPOLEcCyanbHbIX HOPM, perynu-
pyroLux npoueaypbl pacCMOTPEHUS AeNn U CNOpOB, BbITEKAOLWMX U3 NyBNNYHbLIX
NpaBOOTHOLWEHNA. HanoMHWM, 4TO aAMUHUCTPATUBHLIN NpOLEcC NOHWMaeTcs u
B LUMPOKOM CMbICNE, T.e. KaK COBOKYMHOCTb HOPM, Perynupylowmux no3uTUBHYIO
ynpaBneH4YecKyo AesTeNbHOCTbL OPraHoB rocyAapCTBEHHON aaMUHUCTpauun. Aa-
MUHUCTPATUBHbLIN NPOLIECC B LUIMPOKOM €ro NOHUMaHUW, B OTANYMNE OT UHbLIX BUAOB
npotecca, sBnseTca npoueccyanbHon MopMon AeATENbHOCTU OPraHoB UCMOSHU-
TenbHOW BnacTu.

ALMUHUCTPATMBHBIA MpoLecc B y3KOM CMbICNe OXBaTblBAeT ABE rpynmnbl OT-
HOLUEHUN:

1) npoueccyanbHble OTHOLUEHWSI MO PacCMOTPEHWIO CMOPOB, BO3HWKLIMX U3 My-
6nMYHBIX NPAaBOOTHOLLEHMIA B 06nacTu rocyfapCTBEHHOrO ynpaBneHus;

2) npoueccyanbHble OTHOLIEHWUS MpWU paccMOTPeHnn aen 06 agMUHUCTPaTUBHBIX
npaBoHapyLLUEHUAX.

[ns agMUHUCTPATUBHOrO NpoLecca XxapakTepHo Hanuyme onpeaeneHHbIX cTa-
OWA, TO ecTb rpynnbl NpoueccyanbHbIX AeNCTBUIA, COBEpLUaeMblX B NOrMYECKON
nocnegosatenbHOCTU. K yncny Takmx ctaguii OTHOCAT:

1. Bo3byxnaeHune npon3BoACTBa.

Ha aToii cTagnm ynonHoOMoYeHHOe AOMKHOCTHOE NNL0 rOCYyAapCTBEHHOIO opraHa
no coBCTBEHHOW MHMLMATMBE UMK NO oBpalleHnto rpaxaaHuHa unu 1puanyeckoro
nvua NpuHUMaeT pelueHne o Bo3byXAeHUn agMUHUCTPaTUBHOIO npouecca Ans Bbl-
SICHEHNS 06CTOATENbCTB BO3HUKLLErO B YNpaBeHYeckon AedaTenbHOCTH cnopa.

2. PaccmotpeHune criopa.

Ha paHHOW cTaguu AOMKHOCTHLIM NMULIOM UCCNeaylTca BCe obcToaTensCcTBa
BO3HUWKLLUEro cnopa, cobupatTca Heobxoaumble MaTepuansl B LENsSX BbIACHEHUS
NpaBoOBOro CoAepXaHUs 3TOro cnopa.

3. lNpuHsiTMEe  peLueHus.

Ha ocHoBaHuu cobpaHHbIX MaTepuanoB rocyAapCTBEHHbI OpraH unu ero
OOMKHOCTHOE NULO NPUHUMAET pelueHne B popmMe WHAMBUAYaNbHOrO NPaBoOBO-

6 Tam xe. C.185-186.
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ro aKkta, KOTOPbIM KOHKPETU3MPYIOTCA npasa M 0BA3aHHOCTU YyYacCTHUKOB aMu-
HUCTPaTUBHOIO MpaBOOTHOLeHMs. [puHATOe pelleHne AOBOAMTCA 4O CBeAeHUs
3aMHTEPECOBAaHHbIX NUL.

4. ObxarnoBaHne peLLeHus.

OTa cTaguna adMUHUCTPATMBHOrO NpoLecca BO3HWUKAET Npu peanusaunm npuH-
Lmna AMCMNO3UTUBHOCTU, KOTAa 3aMHTEepecoBaHHble Nuua B YCTAaHOBIIEHHOM 3a-
KOHOM Mopsiake nogaroT xamnoby Ha NpUHATOe pelleHne. 3aKOHOM YCTaHOBMEHO,
41O *anoba MoxeT ObiTb NOJAHA BbILECTOSALLEMY JOMKHOCTHOMY ULy UMK He-
nocpeacTBEHHO B CyA,.

MpuHsATOE B aAMUHUCTPATUBHOM MNpoLiecce peLleHne MoxeT ObITb OnpoTecTo-
BaHO MPOKYPOPOM.

5. PaccmoTtpeHne  xanobbl  (npotecrta).

Ha paHHOW cTaguu npoBepsieTCA COOTBETCTBME 06Xarnyemoro pelleHust 3a-
KOHy. py yCTaHOBNEHWN HECOOTBETCTBUS pPeLLeHNs OHO NBo oTMeHseTcs, Nnbo
n3MeHsieTcs.

6. VicrionHeHne  pelleHus.

B aTOl CcTaguu peanusyetcs NPUHATOE pelleHne npeayCcMOTPEHHbLIMU 3aKOHO-
pJaTtenbHbIMK akTamu cnocobamu.

B nocnegHee Bpemsi agMMHUCTPATMBHbIN MPOLECC BCE Yallle CBA3bIBAIOT, Npe-
XAe Bcero, ¢ CylecTBOBaHWEM aAMWHUCTPATMBHBLIX CMOPOB W HEOBXOAUMOCTbLIO
ux paspeluenus. Cnop - aTo opmanbHO Npu3HaBaeMoe CTOPOHaMU pasHorna-
cue, BO3HUKLLIEe Mo haKTy 1 No npasy.

B agmuHucTpaTMBHOM npaBe cnopbl BO3HUKAOT B Cdepe rocyAapCTBEHHOTO
yrnpaBneHusi, COOTBETCTBEHHO, OHW JOMMKHbI paspeLlaTbea Kak nybnuyHble B npole-
Aypax, YCTaHOBINEHHbIX 3AMUHVCTPATMBHBIM NPOLIECCyanbHbIM NPaBOM U He3aBUCU-
MbIM OT OpraHoOB YNpaBrieHWUs1 CrieLmanuanpoBaHHbiM cyaoM. Crnopbl MOryT BO3HU-
KaTb KaK MeXay opraHamy UCMOMHUTENBHON BNacTy 1 rpaxaaHamm, opraHusauysmm,
Tak ¥ Mexay pasnnyHbIMA 3BEHbSIMU CUCTEMbI UCTOMHUTESNbHBLIX OPraHoB.

CnegyeT OTMeTUTb, YTO CMOPbl MeXAy HWKECTOAWMMW U BbILLECTOALLMMMN
opraHaMu MCMOMHWUTENbHOW BMacTU B OAHOW U TOW Xe cdepe rocyaapCTBEHHO-
ro ynpaBfneHns MOryT paspeluaTbCs U BbILECTOSLMM OpraHOM UCMOMHWUTENbHOM
BNactu, a KOH(MNVKT Mexay opraHaMu WCMOMHWUTENbHON BNacTu B pasHbix cde-
pax rocyaapcTBEHHOro ynpasneHus paspeluaetcs lNpesnaeHtom unu MNpasutens-
ctBoM Pecnybnuku KasaxcraH.

B npouecce paccmMoTpeHUs agMMHUCTPATUBHBIX CMOPOB AOMKHA YYUTbIBATLCS
cneyundurka agMUHUCTPATUBHOIO NPaBOOTHOLLEHUS, KOTOpasi COCTOUT B TOM, YTO
CTOPOHbI NPaBOOTHOLLEHNS HECYT OTBETCTBEHHOCTb He Apyr nepes ApYrom, Kak B
rpaxaaHCKoM MpaBOOTHOLLEHWUK, a nepep rocyaapcTeom’.

7 Mapuenko M.H., lepsibuHa E M. MpaBoBepeHue: yuebHuk. - M.: TK «Benbu», naa-so «lpocnekr»
2008. C. 283-284.
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B agmMuHMCTpaTMBHOM MpaBOOTHOLLEHWM Bcerga MpUCYTCTBYeT MHTepec CTo-
POH 3TOrO MpaBOOTHOLLEHWS. [1pn 3TOM BbIOENATCA WHTEpechl rocyaapcrsa u
obLiecTBa, KOTOpble MOTYT He CoBMadaTh UMK faxe BCTynaTb B KOH(PNMKT C MHTe-
pecaMu VHAMBUAA UNW OpraHu3auum.

YueT ocobeHHOCTEN agMUHUCTPATUMBHOIO MPABOOTHOLIEHWUS M BO3HUKAMOLLMX
B yrpaBneH4Yeckon ccepe CnopoB CBUAETENLCTBYET O HEOOXOAUMOCTU NPUMEHE-
HUSI crielmanbHbIX Npoueayp AN PacCMOTPEHUs! TakUX CMOPOB.

M.2cr. 75unn. 1 n2cr. 76 KoHcTuTyumm Pecnybnukun KazaxctaH yctaHOBMNEHO,
yTo cyfebHaa BnacTb pacnpocTpaHseTCs Ha BCE Aena W Cropbl, BO3HUKaOLMeE
Ha ocHoBe KOHCTWUTYLMW, 3aKOHOB, WHbIX HOPMaTWBHbLIX MPaBOBLIX aKTOB, MEX-
AYHapOAHbIX [0roBopoB Pecny6nuku, KoTopasi OCYyLECTBNSETCS MOCPEACTBOM
rpaX4aHCKOro, YrofoBHOMO M WHbIX YCTaHOBMEHHbIX 3aKOHOM (hOPM CyAonpous-
BOACTBA.

AHanu3 KOHCTUTYLIMOHHBIX MOMOXEHWA CBUAETENbCTBYEeT O TOM, YTO BO3HU-
KawLle Ha OCHOBe aAMWHWUCTPATMBHOrO npaea NybnuyHble cnopbl nognexar
pPacCcMOTPEHWI0 CyAaMn B COOTBETCTBUM C HOPMaMu agMWHUCTPATUBHOIO CyAo-
npou3BoACTBa.

B HacTosiee Bpemsi nNyGnuYHO-MpPaBOBblE CMOPbI, BO3HWUKAWLIME U3
alMUHUCTPATUBHO-NPaBOBbLIX OTHOLUEHWI, paccMaTpuBaloTCst OGbIYHBIMK - UIK
cneLuanu3npoBaHHbIMU 9KOHOMUYECKUMU CyAaMu B MOpPsiAKE PaXKaaHCKoro cy-
[OMNpov3BOACTBA, @ Co3aaHHble yka3oMm [pesngeHTa® agMUHUCTPaTUBHbIE Cyabl
3aHMMAIOTC paccMoTpeHuem fen o6 agMUHUCTPaTUBHBLIX MpPaBOHApPYLUEHUSIX
unu xano6 (NpoTecToB) Ha pasnuyHble pelleHus no genam o6 agMUHUCTPaTUB-
HbIX MpaBOHApPYLUEHUSX.

MNpenctaBnseTcs, YTO aAMUHUCTPATUBHO-NPABOBLIE CMOPbI HE AOMKHbI pac-
cMaTpuBaTbCsl B MOPsSiAKE paXAaHCKOro cyaonpoussofctsa. [ns paccMoTpeHust
TakUx CrMopoB HeobXxoAMM creuuarnbHbiii NpoueccyarbHblil 3aKoH, onpenensio-
LKA Npoueaypbl pacCMOTPEHUsi CyaaMu CMopoB, BO3HMKAKOLWMX U3 aMUHUCTPa-
TUBHbIX NPaBOOTHOLLUEHWN.

§ 2. AOMUHKUCTpaTUBHAas lOCTULUA

n)OBe,CI,eHHbIVI BbllLE aHanu3 CoaepxaHns agMMHUCTPaTMBHOrO npouecca no-
BONSIET yTBEpXAaTb, 4TO B xoAe cyaebHo-npaBoBoi pedopmbl B Kasaxcrta-
He C HeM36eXHOCTbIO JOJMKEH CTaBUTbCS Bonpoc 06 oGpa3oBaHMmK cneunanmanpo-
BaHHbIX OPraHoB agMWHUCTPaATUBHOMN OCTULUM N YCTAHOBMEHUMN UX KOMNETEHL NN,
npoleayp paccMOTPeHUs agMUHUCTPaTUBHO-NPaBOBbLIX CMOPOB.

8 Yka3 MpeaugeHta Pecny6nuku Kaszaxctan «O6 o6pasoBaHnmM cneumanvmampoBaHHbIX MEXPanoHHbIX
9KOHOMMUYECKUX U aAMUHUCTPaTUBHbIX cyaoB» Ne803 ot 9 despans 2002 r. I CAMM PK. 2002 r. Ne6.
Cr. 38.
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TepMuH «tocTuuma» (nart. justitia - cnpaBegnuBOCTL) NOHMMaeETCA Kak cya, cu-
cTema cyfaebHbIX y4pexaeHuiA.

3HayeHne TepMUHa «aAMWHUCTPATMBHAs IOCTULMA» CBSI3aHO C CyLLeCTBOBa-
HWEM HEe3aBWCMMOro OT OPraHOB MCMOMHUTENbBHONW BNAcT rocyfapCTBEHHOro op-
raHa (cyga), KoTopblil B npoLieccyanbHbix dhopmMax v npoLieccyanbHbiMW MeToaa-
MW OCYLLECTBNSAET KOHTPOSIb 38 COOTBETCTBMEM 3aKOHY MPUHUMAaEMbIX OpraHamu
MCMOMNHNUTENIbHON BNACTW peLLeHuii B ccepe rocyapCTBEHHOMO yrpaBneHus.

KoHcTuTyums Pecnybnukn KasaxctaH BOCMpuHSANa NPUHUMN  pasgeneHus
eOVHON rocyaapCTBEHHOW BNacTW Ha 3akoHOA4AaTenbHY, UCMOMHUTENBHYO U Cy-
AebHylo BeTBM. DTN BETBU BNAcCTW HE3aBUCUMbI, HO AENCTBYIOT C cobniogeHnem
cuUcTeM caepxkek n npotuBoBecoB. MNpe3naeHT Pecnybnuku KasaxctaH obecneym-
BaeT cornacoBaHHoe (PyHKLMOHMPOBaHWE 3TUX BETBEN BNacTu.

Peanusauns npuHuuna pasgeneHns rocyfapcTBEHHOW BRacTM Ha HesaBu-
CUMble ApYr OT Apyra BeTBW, HO AEWCTBYIOLIME B YCNOBUSIX CUCTEMbI CAEPXKEK U
NPOTUBOBECOB MO3BONSAET HAAENATb rOCYAAPCTBEHHbIE OpraHbl NpaBaMu Ha Ocy-
LeCTBIIEHNe rocyAapCTBeHHO (My6nuyHo) AesTeNbHOCTY.

McnonHutensHasa BeTBb rocyapCTBEHHOW BNacTn peanusyeT dyHKLUMIO ynpas-
neHusi B Ny6nnyHomn cdepe AesTeNIbHOCTW, HanpaBrieHHON Ha JOCTMxXeHue obLue-
CTBEHHO 3HaYUMbIX MHTEPECOB.

OpHako B npouecce ynpaBneH4eckon AeATEeNbHOCTU HEWU3DeXHO BO3HWUKAT
KOH(PNIMKTBI Mexay O6LEeCTBEHHO 3HAYMMbIMU WMHTEpecamu, KOTopble AOIhkHa
BblpaxaTb ¥ BONMOWATbL B AeNCTBUTENbHOCTb UCNOMNHUTENbHAs BETBb BNacTu, u
MHTepecamun uHaveuaa (cbusmnyeckoro nnubo pUANYEckoro nuLa).

[nsa paspelueHns Takmx KOH(MKTOB OpraHbl ynpasneHns NpUHUMAloT B CO-
OTBETCTBYIOLLMX NPOU3BOACTBAX aAMUHUCTPATUMBHOrO npouecca B 4O6POBONLHOM
nopsiake pelleHus, ycTpaHsowme paHee AonyLeHHble OTCTynneHus ot Tpebosa-
HWUIA HOPMaTMBHBLIX NPABOBLIX aKTOB NPW OCYLLECTBNEHUWN ynpaBneHYecKon aes-
TENbHOCTU.

Ecnu e KOHnWKTHbIE cMTyauun B cdepe ynpaBneHUs He paspeLualoTcs B
aAMWHUCTPaTMBHOM MOPSAKE, TO BO3HUKLUUIA aAMWHUCTPaTUBHO-NPABOBON Cnop
NoANeXWT PacCMOTPEHUIO HEe3aBUCUMbIM OT OpraHa WCMOSIHUTENIbHON BnacTbio
opraHoM. Takum opraHoM MOXeT W AOSKEeH ABNATLCA Cneunanu3npoBaHHbIv af-
MUHUCTPATUBHBIA cya.

Kak 6bIno oTMe4veHO Bblle, aAMUHUCTPaATUBHO-IOPUCAUKLMOHHHBIA BUA aj-
MWHUCTPaTUBHOIO NpoLecca Mo3BosisieT opraHaM WCMOMHUTENbHOM BRNAactu u ux
OOMKHOCTHBIM nuuam paspellaTb BO BHecyaebHOM nopsake BO3HMKawLWue B
ynpaeneH4yeckoii cdepe nybnuyHo-npaBoBble KOHMMUKTLI. Peub mget o npous-
BOACTBE MO anobam, AMCUUNAIMHapHOM NPOM3BOACTBE, NPON3BOACTBE NO Aenam
06 agMWHUCTPATUBHLIX MPaBOHAaPYLUEHMUSIX.

3T BUAbI NPOU3BOACTB HE MOTYT BbITb OTHECEHBLI K aAMUHUCTPATUBHOW HOCTU-
LM, NOCKOIIbKY OHW HEe CBSA3aHbl C paspelueHnemM nybnuyHoro cnopa cyaom.
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MponssoAacTBO No xanobam kak 4acTb aAMUHUCTPATUBHOrO npoLiecca no cBo-
el CyTN eCTb NPaBOOTHOLLEHNE CTOPOH yrpaBieH4YeCcKon AeATeNbHOCTU, B KOTO-
pPOM CTOPOHbI He paBHbl B CUNy BEAOMCTBEHHOrO PacCMOTPEHMS cropa, Aaneko
He Bcerga npuobpeTatoem cratyc nybnmyHoro cnopa.

[OucumnnuHapHoe Npou3BOACTBO Kak BUA agMUHUCTPaATMBHOrO npolecca siBnsi-
eTCA «BHYTPEHHUM» KOH(PNUKTOM Mexay rocyaapCTBEHHbIM OPraHoM W COTPYAHW-
KoM aToro opraHa. OcHoOBaHMEM ANS ero BO3HWKHOBEHUSA ABMNSETCA HeHaanexatllee
MCMONHEHNE roCyAapCTBEHHbIM CMyXalluM CBOUX CNyXebHbIX 06A3aHHOCTEN.

MpounasoacTBo No genam o6 agMUHUCTPATUBHBIX NPaBOHaPYLUEHUSX KakK YacTb
aAMWHUCTPATUBHOIO NpoLecca, OCyLecTBNsSeMOe BO BHeCyAeBHOM nopsaake AomK-
HOCTHbIMW NMLAMW YNOMHOMOYEHHbIX FrOCYAapCTBEHHbIX OPraHoB W cydamu B Mo-
psAake agMUHUCTPaATUMBHOIO CyAONPOM3BOACTBA, OCHOBAHO Ha PacCMOTPEHUM Mpo-
TUBOMPABHOIO AESHUS, BMNEKYLLEr0o aAMUHUCTPATUBHYK OTBETCTBEHHOCTb.

Ha3sBaHHble BUAbl NPOU3BOACTB HE CBA3aHbl C BO3HMKAKLWMMK U3 NyBNUYHbIX
NPaBOOTHOLLEHUI crnopamu Mexay ynpasnsowmm 1 ynpaBnsemMbiMu cybbektamm
N He MOryT paccMaTpuBaTbCa B KayecTBe npeameTta AeATenbHOCTU OpraHoB aj-
MUHUCTPATUBHOW HOCTULNN.

[Moa agMUHUCTPATMBHOW lOCTULMEN MOHMMAETCA npoleccyanbHas geaTenb-
HOCTb HE3aBWCMMOrO OT WCMONHUTENbHOW BRactTu opraHa cyaeGHoi BnacTtu no
pPacCMOTPEHUIO N paspeLLeHnio CNOPOoB Mexady OpraHamu UCMNOSMHUTENbHOW Bna-
CTU U UX AOMKHOCTHBIMW NUUaMun. JTa AeATeNbHOCTb HanpasneHa Ha ycTpaHeHne
OONYLLEHHbIX HapyLWeHUA npaB MU3NYECKUX NUL, U 3aKOHHbIX UHTEPECOB OpUaK-
Yeckux nuu B cchepe ynpaBneHus.

Mo cBoen cyTM agMUHUCTPATMBHAsS OCTULMNS NpeacTaBnsaeT npoueccyanbHyo
[eATenbHOCTb cyAa Mo paspelueHunio B cpepe ynpaBneHnsa KOHMMNKTHLIX cUTya-
uuin, nybnnyHo-npaBoOBbIX CMOPOB, B KOTOPbIX MyOMUYHBIA U YaCTHbIA UHTEPECHI
He coBnagatT. B pesynbTaTe Takoro HecoBnageHus ynpasnsemblin Cy6bekT ocna-
puvBaeT 3aKOHHOCTb PeLUeHWn U AeNCTBUIA ynpaBnsoLwero cyobekra.

MoHVMaHWe MHCTUTYTa afMUHUCTPATUBHOW KOCTULUN CBOAMTCS HE TOMbKO K
YSICHEHMIO MpoLieccyanbHblX Npoueayp pacCMOTPEHUs U paspeLleHus nybnuyHo-
npaBoBbIX CNOPOB, BO3HMKAKLWUX B chepe rocyaapCTBEHHOIO YNpaBneHusl, HO U
K CTaTyCy OpraHoB, KOTOpble 3TV Npoueaypbl peanuaytoT.

CopepxaHneM WHCTUTYTa agMWHUCTPaATMBHOM HOCTULMM SABMSIOTCA Takxe
npaBoBble MeXxaHW3Mbl NPOBEPKN 3aKOHHOCTU YMPaBIIEHYECKWUX PEeLUeHUR, pas-
pelweHuns KoHdnukta uHTEpecoB B nyb6nuuHon cdepe mMexay rocyaapcTtBoM U
VHANBUOOM.

ALMUHUCTPaTUBHANA OCTULMSA HEPEOKO paccMaTpMBaETCs M Kak npoueccyanb-
Hasl [4eATenbHOCTb CyAa MO OCYLLEeCTBNEHWUIO CYAeBHOro KOHTPOMS 3a 3aKOHHO-
CTbt0 AESATENIBHOCTM OPraHoB UCMOMHUTENbHOM BNAcTu U UX AOMKHOCTHBIX NnL,.

HecmoTps Ha ykasaHHble Bbille NpeacTaBneHus, Haubonee TpaauLMOHHOE
NOHMMaHWe CBOAMUTCS K TOMY, YTO aAMWHUCTPaTMBHAas CTULMA - 3TO cucTema
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cneymanmanpoBaHHbIX agMUHUCTPATUBHBLIX CYAOB MO PAacCMOTPEHWIO U paspe-
LUEHUIO CMOPOB, BO3HMKAKOLWMUX M3 NYONUYHBIX aAMUHUCTPATUBHbLIX NPaABOOTHO-
LUEHUIA MEXAY OPraHOM WCMOMHUTENBHOW BNacTv U U3UYECKUM UMK opuanYe-
CKUM NULLOM.

WHorga nop agMUHUCTPATUBHOWM HOCTULMEN MOHUMAETCs aAMUHUCTPaTUBHOE
NpoM3BOACTBO, B pPamKax KOTOPOro AOMKHOCTHbIE Nula YNOMHOMOYEHHbIX rocy-
[apCTBEHHbIX OPraHOB WCMONHUTENbBHONW BETBW BNacTu paccMaTpuBaloT gena ob
aAMUHUCTPAaTUBHBIX NpaBoHapyleHnax. Bmecte ¢ Tem npoueccyanbHas BHecCy-
nebHas 0eaTenbHOCTb AOMKHOCTHBIX NIUL, MO PACCMOTPEHMWI0 Aen 06 agMuHucTpa-
TUBHBIX NpPaBOHaPYLUEHWNAX, PaBHO KaK pacCMOTpeHue xanob Ha NnocTaHoBMEeHUA
no Aenam o6 agMWHUCTPATMBHBIX MPaBOHaPYLUEHUSX, KOTOPOE OCYLLECTBNSETCS
panoHHbIMU (FOPOACKUMM) MW CNELUann3npoBaHHbIMU aAMUHUCTPATUBHBLIMU CY-
Aamu no npasunam, yCTaHOBMEHHbIM rnaBovi 26 paxxaaHCcKoro npoueccyanbHOro
kogekca Pecnybnuku KasaxctaH (I'TIK), He moryT 6bITb OTHECEHbBI K aAMUHUCTpa-
TUBHON OCTULMN.

B ykasaHHbIX crniyyasix He paccmaTtpuBaeTcsi NybGnvM4Ho-npaBoBoOW cCnop o 3a-
LWwmMTe CyOBLEKTUBHOrO NpaBa, a OCYLUEeCTBNAETCH aAMUHUCTPaTUBHOE MPUHYXAe-
HVWEe WnW NpoBepKa 3aKOHHOCTW MPUMEHEHUS HOPM 3akoHoAaTenbcTBa 06 agmu-
HUCTPaTUBHbLIX NPaBOHAaPYLUEHUSAX.

CopepxaHuem npousBoacTBa no Aenam o6 agMUHUCTPATUBHBLIX MpaBo-
HapyLleHNaX ABNSeTCS YCTaHOBMNEHUE HEeCKONbKMX 0BCTOATENbCTB: MMENo nu
MeCTO iesiHNe, KOTOpoe pacLeHNBaeTCA Kak NpaBoHapyLlleHne; COBEPLUMMO Nn
3TO AesiHNe KOHKPETHOe NULI0; KakoW BUA U pasmep agMUHUCTPaTMBHOIO Haka-
3aHMA crnefyeT HasHa4UTb Nuly, COBepLUMBLUEMY aAMUHUCTPATUBHOE MNpPaBo-
HapyLleHue.

PaccmoTpeHune xanob Ha NOCTAHOBMEHWUS AOMKHOCTHBIX MWL, YNOMHOMO-
YEeHHbIX roCyAapCTBEHHbIX OpraHoB Mo genam o6 agMWHUCTPATMBHLIX NPaBo-
HapyLlleHMaxX Npou3BOAMTCS B nopsake ocoboro MCKOBOrO MpPOWM3BOACTBA B
rpaxgaHckom cyaonpoussoacTBe. A pacCMOTpeHUe Xanob Ha noctaHoBNeHUs
cyfen, BbIHECEHHbIX MO Aenam o6 agMMHUCTPATMBHBLIX NpPaBOHapYLIEHMUSX,
NPON3BOAUTCA B MOPSAKE aAMUHWCTPATUBHOIO CYAOMPOWU3BOACTBA, YCTaHOB-
neHHoro Kogekcom Pecnybnukn KasaxctaH 06 agMUHMCTpaTUMBHBLIX NpaBoOHa-
pyLIEHNSX.

YcTaHaBnuBas pasHble opMbl CyAOMPOM3BOACTBA - FPaXAaHCKkoe W agmu-
HUCTPaTUBHOE - ANS PaccMOTPeHus Xanob Ha nocTaHoBneHus no genam o6
agMUHUCTPaTMBHBLIX MpPaBOHapyLUEHUSAX, 3akoHodaTenb He y4yen, 4YTO agMWUHU-
CcTpaTMBHOE NpaBOHapyLUeHWe He TpaHCcOpMUPYeTCs B CMOp, BO3HUKLUWUKA U3
aAMWHUCTPaTUBHO-NPABOBOr0 OTHOLUEHUS.

feno o6 agMWHUCTPaATVBHOM MpaBOHAPYLIEHUN W CNOP, BO3HUKLIWA U3
aAMWHUCTPATUBHO-MPABOBOr0 OTHOLLEHWUS,, MO CBOEMY COAEPXaHUio SBMATCS
pasHbIMKU NPABOBLIMU KaTErOPUAMMU.
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CybbekT aAMUHUCTPaTUBHOrO NpaBoHapylueHWa He obnagaeT npoueccyanb-
HbIM NPaBOM OcnapusaTb Te 3anpeTbl, POopMbl NOBEAEHWS, KOTOpble NpeanucaHbl
HOPMOIA 3aKOHOAATENbHOMO aKTa.

B ynpaBneHueckoin cchepe (MaTepnanbHOM aAMUHUCTPATUBHO-NPaBOBOM OT-
HOLUEHWWN) OopraHy UCMOMHUTENbLHOW BNacTu NpefocTaBneHo npaso u3aasaTb pe-
WweHnsa B hopMe NoA3akOHHOro HOPMAaTMBHOMO UMW MHAWBWUAYaNbHOro NPaBoOBOro
akTa, obasaTenbHble ANS UCMOMHEHWUS.

B cBoto ouepenb, 3Tu pelueHus, a Takke aercteus (6esaeiicteme) moryT ObITh
OCMopeHbl NM1MUaMn, KOTOPbIX AaHHble PeLleHns KacalTcs.

lMpaBo ocnapuBaHWA CyLeCTBYET He TONbKO TOrAa, Koraa HapylleHbl cybbek-
TUBHbIE NpaBa W UHTEPEeChl yNnpaBnsaeMoro cybbekTa aAMUHUCTPATUBHO-MNPABOBbLIX
OTHOLLEHWI, HO W TOTAa, KOorga Takoh CyGbekT MOXeT npeanonaraTb HapylleHue
CBOWX CYyOBEKTUBHBIX NMPaB U MHTEPECOB.

B HacToswee Bpemsi cnopebl, BbiTeKawlwme M3 nybnMyHo-npaBoBbIX OTHOLLE-
HWIA, KOTOpbIE COCTaBNSAIOT CYyTb aAMUHUCTPATUBHOM OCTULMKN, paccMaTpuUBaloTCA
cyaamu obLiein pUCAUKLUN U cneymanu3MpoBaHHbIMU MeXPanoHHbIMU 3KOHO-
MUYECKMMMN CydaMn B Nopsiake rpaxaaHcKoro cyonpousBoOACTBa Kak Aena oco-
6oro uckosoro npoussoactea (rnaebl 25, 25-1, 26, 27, 28, 29 IMIK).

B Pecnybnuke KasaxctaH, kak u B GONbLUMHCTBE MNOCTCOBETCKUX rOCY-
AapcTB, OTCYTCTBYeT cCreLuanbHblii 3aKOHOAATEeNbHbIA akT, KOTopbi 6bl pe-
rmaMmeHTUpoBan npoueccyanbHylo AeATeNnbHOCTb aAMUHUCTPATUBHOIO CcyAaa
Nno paccMOTPEHUIO U paspeLleHnto CNopoB, BO3HUKAIOLWUX MeXay OpraHoM uc-
NOMHUTENbHON BNacTn B cdepe ynpaBneHns n pusanyecknm nnm 1opuanvecknm
nmyom.

BmecTe ¢ TeMm, Kak yxe yka3blBanoch Bbille, B COOTBETCTBUMN C KoHCTUTYLMEN
Pecny6nukn KasaxctaH Ha cerogHsilHWIA AeHb cyaebHas BnacTb OCyLlecTBnseT-
ca B hOpMe rpaxaaHCKoro, yrornoBHOrO U MHbIX popM cygonpousBoacTea (M. 2
cT. 75 KoHcTutyumnm).

OTO 03HayaeT Hanuyve NPaBOBOW OCHOBLI ANSA HafeneHns agMUHUCTpaTuB-
HbIX CYA0B MOMHOMOYMAMMK NO PACCMOTPEHUID NYyBNNYHO-NPaBOBLIX CMOPOB. YKa-
3aHHble cyabl Mornu 6bl paccmaTpuBaTb Ny6NUMYHO NpaBoBblE CNOPbLI MEXAY opra-
Hamu rocyfapCTBEHHON agMUHUCTPaLUK, C OOAHON CTOPOHbI, U PU3NYECKUMU UK
IOPUANYECKMMU NNLL@MKN - C APYrO CTOPOHbI.

Takon noaxop notpebyeT He TonNbKo pa3paboTku cneumnansbHOro npoleccyans-
HOrO 3aKOHa, KOTOpbIN Bbl perynuposan Cyaonpon3BOACTBO NPU PacCMOTPEHUM Aen
yKa3aHHOW KaTeropuu, HO U CyLLEeCTBEHHO pedopMupoBan cyaebHylo cuctemy.

O6pa3oBaHHbIM CMeLnanna3vpoBaHHbIM aAMUHUCTPATUBHBIM CyAam LOJDKHA
6bITb M3MeHeHa NoABeAOMCTBEHHOCTb - BMECTO paccMoTpeHust en o6 agmu-
HUCTPATUBHbLIX NMPaBOHAapyLIEHUsX Takue cyAabl 6yayT paccmatpuBaTb CMOpbI,
BO3HMKalOLWMNEe M3 afMUHUCTPATUBHO-MPABOBbLIX OTHOLIEHWIA B obnactu ynpas-
neHus.
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[ena 06 agMMHUCTPaTMBHLIX NPaBOHapYLUEHWsIX criedyeT OTHEeCTU K nopase-
[OMCTBEHHOCTMN paiioHHbIX CyAO0B, MOCKOMNbKY Takue Aena rno cBOei CyTu SABASIOT-
CA «MENKUMMU NPECTYNNEHNAMUY.

M3 paxaaHckoro npoueccyansHoro kogekca crnegyet UCKMYUTb He TOMbKO
rnasy 26, HOPMbl KOTOPOW PerynmpytoT nopsaok paccMoTpeHust xanob Ha nocta-
HOBIIEHUSI AOMKHOCTHBIX NNL, YNONMHOMOYEHHbIX FOCYAAPCTBEHHbLIX OPraHoB Mo
Aenam o6 agMUHUCTPATUBHBLIX NPaBOHAPYLLIEHUAX, HO U Apyrie rnasbl, perynupy-
I0LLMe MopsAOK PAacCCMOTPEHWUS Pas3fUYHbIX KaTeropuii gen nybnnyHo-npaBoBOro
XapakTepa.

B HacTosiee Bpems B KasaxcTaHe paspaboTaH npoekT AgMWHWCTPaTUBHO-
npoueccyanbHoro koaekca Pecnybnuku KasaxctaH, koTopbiii npedycmaTpuBaeT
Ba CaMOCTOATESbHbIX NPOU3BOACTBA:

1) no paccmoTpeHwo Aen 06 agMUHUCTPATUBHBLIX NPaBOHaPYLLEHUSX;
2) no paccMOTpeHMIo Aern, BO3HMKaLWMX M3 NyBnnyHO-NpaBoOBbIX OTHOLLEHWIA.

Mpun aTOM coxpaHsieTcs BHeCyAebHbIN NOpPsSAOK PACCMOTPEHUS JOMKHOCTHbI-
MW NULAMU YMOMHOMOYEHHbBIX OpPraHoB Aen 06 agMMHUCTPaTMBHBLIX NpaBoHapy-
LIeHNsX, 3a COBEpLUEHME KOTOPbIX CaHKLMs 3aKoHa npedycmaTpusaeT HakasaHue
B BUAE aAMUHUCTPaTUBHOrO LITpada.

OpHOBpEMEHHO 13 CyAoB O6LLe IopUCAMKLMM B CrieLmanMampoBaHHble agmu-
HUCTPaTVBHbIE CyAbl, B COOTBETCTBUM C MPOEKTOM, MepeaatoTcs KaTteropum gen,
npeaycMoTpeHHbIX rnasamu 25-29 TIK, HO 3TW cyabl COXpaHAT B CBOEN noase-
AOMCTBEHHOCTU dena 06 agMUHUCTPATMBHLIX NpaBoOHapylLeHWsX. Takoi nogxon
He pellaeT 4O KOHLA BCe MpobrnemMbl aAMUHUCTPATUMBHON OCTULIMKA U MOXET ObiTb
paccMOTpPeH TOMbKO Kak NepBblii LWar Ans ee co3gaHust ¢ NPOAOIHKEHNEM TeopeTu-
4YECKOro OCMbICIIEHUSI 3TOTO BaXKHEMLIEro MHCTUTYTa aAMUHUCTPaTUBHOMO npasa.

§ 3. ADMUHUCTPATUBHBIA UCK

[epxaHue Takoro NMOHATUSA, Kak «3asiBrieHne» unn «kanoba», He cooTBeT-.
C(;TayeT cyllecTBy nyGnuyHO-NpaBoOBOro cropa M crnocobam 3aliuTbl Hapy-
LIEHHBIX CYObEKTUBHBIX NPaB U 3aKOHHbIX MHTEPECOB.

MpaBoBbLIM CNOCO6OM 3aLLUTLI ABAAETCS Takoe yHMBEpCanbHOe CPeACcTBO, Kak
nck. Uck - aTo obpalleHHoe k cyay TpeboBaHue o 3awjute (BOCCTaHOBNEHWUM) Ha-
PYLIEHHOro Cy6beKTMBHOrO NpaBa Unu 3aKOHHOTO MHTepeca.

Ecnu HapylieHne cy6beKkTMBHOrO npaBa BbiTEKAET U3 YAaCTHOMPAaBOBbLIX OTHO-
LUIEHUA, TO CNOp paccmaTpuBaeTcsi B NMOPsiAKe rpaxkAaHCKOro CyfornpousBoacTBa.
Ecnu HapylleHne BbiTekaeT U3 NyGnn4HO-NpaBOBbLIX OTHOLLEHWIA, TO CMOp NoAne-
XUT PacCMOTPEHUIO B NMOPSAKE aAMUHUCTPATUBHON OCTULIMM.

C yyeTom 3TOro nuuo, nogawllee B Cyh aAMUHUCTPATUBHBIA WCK, AOMKHO
MMEHOBaTbCA aJMUHUCTPATUBHLIM UCTLUOM. OpraH WCMOMHUTENbHOWR BRacT unu
€ro [OMMKHOCTHOE NTULIO AOJIKHO MMEHOBAaTLCH aAMUHUCTPATUBHLIM OTBETYMKOM.
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370 No3BONWUT €AMHOO06PAa3HO MOHWMATh U MPUMEHSITb NPOLEeAypbl paccMo-
TPEHWSA CMOPOB, BO3HUKLLUX U3 NYBNMYHO-NPABOBbLIX OTHOLLEHMWA.

[ena, BO3HWKawWMe M3 NyGNUYHO-NPABOBLIX CMOPOB, B HacToOsiliee BpeMs
paccmaTpuBaloTca B nopsigke ocoboro MCKOBOro MpousBoACTBa MO Npasunam
rpaXxgaHCcKoro CyAornpov3BOACTBaA.

K kaTeropuu fen oco6oro MCKOBOro NPOV3BOACTBA OTHOCATCA Aena no:

1) 3asBNEHUsIM O 3aLUMUTE aKTUBHBLIX U NACCUBHbIX M3BMpaTenbHBIX NPaB rpaxaaH
W NONUTUYECKMX NapTUiA, yYacTByoLWmMX B BbIGopax, pedepeHaymax;

2) 3asBneHusm o6 ocrnapuBaHUK peLUeHuid, AeicTBuin (6e30eicTBUS) MECTHbIX
MCMONHUTENBHbLIX OPraHoB, HapylUalLMX npaBa rpaxaaH Ha yvacTue B yro-
NIOBHOM CYZIONPOM3BOACTBE B KAYECTBE NMPUCSKHOro 3acepartens;

3) »kanobam Ha NOCTAaHOBREHUS JOIMKHOCTHBIX MWL, FOCYAaPCTBEHHbIX OpraHoB, yrnon-
HOMOYEHHbIX paccMaTpuBaTh Aena 06 aaMUHUCTPATUBHBIX NMpaBoOHAPYLLEHUSIX;

4) 3asBneHusiM 06 ocnapuBaHUK peLueHnii 1 AeicTBui (unu 6e3aecTeusl) opraHoB
rocyfapCTBEHHOWM BRacTu, MECTHOrO CaMOyNpaBlieHusl, OGLLECTBEHHbIX 06beau-
HEeHWIA, opraHu3auuii, JOMKHOCTHBIX UL, U FOCYAAPCTBEHHbIX CRYyXaLLMX;

5) 3asBneHusM 06 ocnapuBaHWM 3aKOHHOCTU HOPMAaTUBHbLIX MPABOBbLIX AKTOB;

6) 3asBnNEHMI0 NPOKYpopa O NMPU3HAHWUU aKTOB W AEUCTBUIA OPraHoB U JOJKHOCT-
HbIX NUL, OPraHoB UCMOMHUTENBHON BNAacT HE3aKOHHbIMM.

TpaguuUMOHHO  rpaxaaHckoe — Cy[ONpoM3BOACTBO  OCYLLECTBASIETCA MO
rpaxaaHcKo-npaBoBbIM criopaM, a (hopMmoi 3aluTbl YacTHbIX MHTEPECOB Nuua
ABNSAETCH UCK.

MHCTUTYT ucka 1 knaccudgmkaums UckoB Obinu pa3paboTaHbl pUMCKUMU tOpU-
cTaMu B LiENsiX 3aliuTbl U BOCCTAHOBNEHUSI HapYLUEHHOrO CYObEKTMBHOrO Npasa.

CuunTaetcsa, 4TO nogd UCKoMm (action) puUMCKue HOPUCTblI MOHUManNM cnocobbl
topuanyeckoro aencTeus, BbiTekatowme m3 3akoHoB Xl Tabnuuy, a BMAOB ucka
CYLLIECTBOBANO CTOMbKO, CKOMIbKO GbiN0 MaTepuanbHbIX Npae, MOCKOMbKY Kaxzas
maTtepuanbHasi HopMa pUMCKOro npasa Oblla cBsidaHa C OAHUM UCKOM®.

TepMUH «UCK» O3HayaeT uckaTtb, AobuBaTbea 3awuThl’0. B ob6lem nnaHe
noS WCKOM B rpakgaHCKOM Mpouecce NoHMmaeTcs obpalleHne B cyn 3auHTepe-
COBAHHOrO nuua ¢ TpeGoBaHWeM O 3aliuMTe HapyLlleHHOro WnuM ocrnapuBaemoro
CYObEKTMBHOIO MpaBa WNM OXPaHsSieMoro 3akOoHOM MHTepeca NyTeM paspelule-
Husi cnopa o npase'l. [og WCKOM Takke MOHUMAETCs MpeabsiBNsemMoe B cyn

9 Cm. Pacconos M.M., Mop6yHoB M.A. Pumckoe npaBo: y4ebHuk. - M., 2009. C. 44, 88.

10Cm.: Wernos B.U. WUck B cyneGHoii 3awuTe rpaxaaHckoro npasa. - Tomck, 1987. C. 5.

1 Cwm.: lpaxpgaHckoe mnpoueccyanbHoe npaBo: yy4ebuuk / mog ped. M.C.llakapsH. - M., 2004.
C. 198; HOpuaunyeckuii sHUMKNoneanyeckuin cnosapb / oTe. pea. M.H.Mapuetko. - M.: TK «Benbu», n3g-
Bo «[MpocnekT», 2009. C. 252; NpaxxpaHckuii npouecc: y4ebHuk / noa ped. M.K.TpeywHukosa. - M., 2006.
C. 224; Kypc coBeTCKOro rpa}aaHCcKoro npoueccyanbHoro npasa, B AByx Tomax/ ots. peq. A.A.MenbH/KOB.
T. 1. - M.: Hayka. 1981. C. 421; BaiimonauHa 3.X. paxpaaHckoe npolieccyanbHoe npaeo Pecny6nuku
KasaxcrtaH: yyebHuk, B oByx Tomax. T. 1. - Anmatel, 2001. C. 356; KopwyHo H.M., Mapees tO.J1. Mpax-
AaHckuid npouecc: y4ebHuk Ansa By3os. - M.: Hopma, 2006. C. 279.
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ONs pacCMOTPEHUS U paspeLleHnst B onpefeneHHoM npoueccyanbHOM nopsiake
mMaTepuarnbHo-npaBoBoe TpeboBaHWe OQHOro nuua K Apyromy, BbiTEKawllee u3
CMOPHOro MaTepuanbHO-NPaBoOBOrO OTHOLLEHWSI, OCHOBAHHOE Ha onpefeneHHbIX
topyuanyecknx akrax’2,

[ina ucka B rpaxaaHCKoOM mpoLiecce Kak CpeacTBa 3alluTbl HapyLIEHHOTo UK
ocnapvBaemMoro CyGbeKTUBHOIO MpaBa UMK OXpaHAEemMoro 3aKkOHOM WHTepeca ny-
TeM paspelleHunsi cropa O NnpaBe XxapakTepHbl TakMe NPU3Haku, Kak:

*  YHMBEpCanbHOCTb;

*  BO3MOXHOCTb Nofauu 3asBrieHusi NobbIM 3anHTEPECOBAHHbBIM NTULIOM;

» cnoco6 nepegaym cropa B cyf;

* npoueccyanbHas ¢opma;

*  HanpaBfEHHOCTb NMPOTVB KOHKPETHOro 13N4ECKOro UMM IpUANYECKOro nuua

(oTBETYMKA);

* cogepxaHue kak OGOCHOBAHHOTO, Tak M HeOBGOCHOBAaHHOIO MaTepuanbHO-
npaBoBoro Tpe6osaHuaA'3.

[ns agMMHUCTPaTUBHOIO MCKa Kak NpoLeccyarnbHOro CpeactBa 3aluThbl Ha-
pYLUEHHOTO MaTepuanbHOro npaea UnM 3aKOHHOrO MHTepeca B aAMUHUCTPaTUBHO-
NPaBOBbIX OTHOLLEHUSIX NPUCYLLM TE XKe NPU3HAKKM, YTO U ANA Ucka, SBMSIOLLIEerocs
npoLeccyanbHbIM CPeACTBOM 3aLyUThbl HAPYLUEHHBIX WM MOABEPrHyTbIX yrpose
HapyLUeHUsi NpaB ¥ UHTEPECOB B YaCTHOMPABOBbIX OTHOLLEHUSIX.

BmecTe ¢ Tem gena no cnopam, BO3HUKLUMM U3 Ny6GrMYHO-NPaBOBbLIX OTHOLLE-
HUWIA, MO CPaBHEHWIO C AenaMu Mo Crnopam, BO3HUKAKLIMM M3 YacTHOMPaBOBbIX
OTHOLLUEHUIA, UMEIOT HEKOTOpble 0COBEHHOCTU.

HekoTopble yyeHble'® oTMevaloT, YTO B Aenax, BO3HWUKAKOLWMX U3 mybnuyHo-
NpaBOBbIX CMOPOB:

*  BMECTO MCTLa M OTBETYMKA NPUCYTCTBYIOT 3asiBUTESb U 3aUHTEPECOBaHHOE NNLIO;
*  OTCYTCTBYIOT CMOp O NpaBe U UCKOBble CPeACTBa 3alUThl;

+ Opems foKa3biBaHUS NEXWT HA 3aMHTEPECOBaHHOM NULE;

*  3a04HOEe MPOW3BOACTBO WCKIOYEHO;

* cyaobs obnagaeT NpaBoM MO MPU3HAHWIO HEAENCTBYIOLWMMU HOPMATUBHBIX

NpaBOBbIX AKTOB;

*  CyA He CcBsi3aH OCHOBaHUSIMW W JOBOAAMM 3asiBNIEHHbIX TpeGOBaHWIA;
*  He NpUMEeHSIETCS UCTIONHUTENbHOE NMPOU3BOACTBO.

MpencraBnsieTcs, YTO BbiCKa3aHHbIE CYXOEHUS HE SIBNSOTCS 6eCcCnopHbIMU 1
He OTpaxaloT CyLLecTBO Ny6IIMYHO-NPaBOBbIX CMIOPOB.

MockonbKy cyLlecTByeT CrMop, BO3HUKAIOLWMIA Kak M3 YaCTHOMPaBOBbIX, Tak
M U3 NyGrMYHO-NPaBOBbLIX OTHOLIEHWA, TO BCEraa ecTb NWUO, KOTOPOEe Hauyu-

12 Kypc coBeTCKoro rpaxaaHckoro npoteccyansHoro npasa. T. 1. C. 421.

13 MiBaHoB A.A. Pumckoe npaBo: y4ebHoe nocobue / nog pea. H.B.Muxaiinosoii. - M., 2008. C. 206.

14 [paxpaHckoe mnpoleccyanbHoe npaso: yyebHoe nocobue / mog ped. J1.B.TymaHosoi. - M.:
TK «Benbu», usa-so «Mpocnekt», 2008.
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HaeT npoueccyanbHbIMW cpeAcTBaMu A06MBaTbCA 3aLUUTbl OT HapyLIEeHWUs u
BOCCTaHOBNEHWUS NMpaB WKW 3aKOHHbIX MHTepecoB. Takum nuuom Bceraa byaet
ucreu.

B cyponpousBoacTBe NPOTUBOMONOXHOM UCTLY CTOpOHOM Bcerga Oyaet oT-
BETYMK, TO eCTb NULO, Npu3biBaeMoe K OTBETY NO MCKy, HapylwuTenb npas wUnm
3aKOHHbIX MHTEPECOB.

Cneunduka npaBoBol cuctembl KasaxctaHa BbipaxaeTcs B TOM, YTO Cylie-
cTBOBaHWe Ny6nMYHO-NPaBOBbLIX CNOPOB NPU3HAETCS (HEKOTOPbIE KaTeropum aTux
crnopoB 0603HayYeHbl B 3aKOHE), HO PaCCMOTPEHMEe 3TUX CNOPOB OCYLLEeCTBNSAETCA
B MOPSAKE rpaxaaHCcKoro Cyaonpon3BoacTBa.

B 3akoHe B KauecTBe mpoLieccyanbHOro cpeAcTsa BO30OYXaeHUs Npov3BoACTBa
no ny6nnmyHo-NnpaBoBOMY CMOPY TEPMUH «aAMUHUCTPATUBHBIA UCK» HE UCMONb3yeT-
cA, a NPUMEHSIETC TEPMUH «3asiBIIeHME», «kanobay», a BMECTO TEpMUHA «UCTEeL»
ncnonb3yeTcs TePMUH «3asiBUTENby». BMecTo TepMuHa «OTBETYMK» WUCMOMNb3yeTcs
TEPMUH «3aUHTEPECOBaHHbBIA OpraH» Unu «AOMKHOCTHOE NNLLOY».

MpeactaBnseTcs, 4To Ucnonb3yemas B 3aKOHE TEPMUHOMOrMs He OTBevaeT
CyLecTBy NPOM3BOACTBA MO PacCCMOTPEHUIO cyaaMu Aen no crnopam, BO3HWUKLINM
13 ny6nMYyHO-NpaBOBbIX OTHOLLEHWIA.

B sTom npou3soacTBe paccmaTtpuBaeTcsi Cnop, COAepXaHWem KOTOporo siB-
nAeTcs BOMPOC O TOM, AOMYLUEHO NN OpraHoM WCMOMHWUTENbHON BNacTu Wnu ero
AOMXKHOCTHBIM NULOM B cdepe ynpaBneHWa HapylleHne CyOBLeKTUBHbIX npas u
3aKOHHbIX MHTEPECOoB ynNpaBnaemMoro cybbekTa.

McTuom B agMMHUCTPATMBHOM WCKE M OTBETYMKOM B Cy[e afiMUHUCTpaTuB-
HOW CTULMM MOTYT SIBNATBCS TONbKO CYOBbEKTbl CMOPHOro MaTtepuanbHoro
aAMUHUCTPaATUBHO-MPABOBOr0 OTHOLLEHWS.

Ecnn uctey He gaBnseTca Cy6bLEKTOM MaTepuanbHOro agMUHUCTPaTUBHO-
NpaBoOBOro OTHOLLEHWS, B KOTOPOM €ro Npaea Wnu 3aKOHHblIe MHTEPECHl He Hapy-
WeHbl peweHnem, gencteuem (besgerictBMeM) opraHa UCNONHUTENbHOW BRnacTu
MW ero AOMKHOCTHOro nuua, To Takon cybbekT He obnagaeT npoueccyanbHbIM
npaBoM Ha cyaebHyo 3aluMTy NocpeAcTBOM NpeabsBNeHNs agMUHUCTPaTUBHO-
ro ucka.

COOTBETCTBEHHO, €Cnu opraH WCMOMHUTENbHOW BNAactTu UNM ero OOMKHOCT-
HOoe NUUOo He fBnseTca cybbEeKTOM maTepuanbHOro afMUHUCTPaTUBHO-NPaBOBOro
OTHOLLEHNS, TO OH He MOXeT OTBeYaTb B CBSA3W C OCrnapvBaeMbiM ynpaBrieH4e-
CKUM peLLeHVeM, He3aBUCUMO OT TOro, COOTBETCTBYET UMM He COOTBETCTBYET 3TO
ynpaBneHYecKkoe peLleHne 3aKoHY.

BosHukatowme ns nybnnyHo-npaBoBbIX CNOPOB Aena no CBoei NpaBoBO Npu-
poae ABNATCA Aenamu, KOTOpble paccmaTpuBaloTCcsa cyaamu ¢ cobnogeHvem
cneundukn cylectsa agMUHUCTPATUBHOMO UCKa.

OTOT BMA aAMWMHUCTPATMBHOIO CyAONPOM3BOACTBA MO CBOEW CYTU SBNSETCH
MCKOBbIM, HO UCKNOYaeT BO3MOXHOCTb PAcCMOTPEHUS YaCTHOMPAaBOBbLIX CMOPOB,
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coAepXXaHUeM KOTOpbIX SIBMSIOTCS BeELLHble NpaBa U 06s3aTenbCTBEHHbIE OTHO-
LIEeHUS.

MpounsBoAcTBO MO cropaM, BO3HWKLLMM W3 aAMWHUCTPATUBHO-NPABOBLIX OT-
HOLLIEHWIA, [OMKHO OCYLLECTBASITLCS OpraHaMu agMUHUCTPATUBHOMN OCTULIMK, TO
€CTb CneLmanM3mpoBaHHbIMU aaMUHUCTPATUBHBIMU CydaMu.

CyLlecTBO cropa BblpaXxaeTcst B TOM, UYTO ynpaBnsieMblii Cy6bekT (agMuHU-
CTpaTUBHbIN UCTeL]) OcnapuBaeT 3aKOHHOCTb peLleHUst (HOPMaTUBHOTO UMK MHAM-
BuAyanbHOro npaBoBoro akra) nubo feiicTBusa (6esneiicTBrsA) opraHa MCMOMHU-
TenbHOW BMNacT WU ero JOMKHOCTHOTO Nuua (aAMUHUCTPATUBHOTO OTBETHMKA),
KOTOpble HapyllaloT CyObeKTUBHOE NPaBO WNM 3aKOHHbIA UHTEPEC, OXpPaHAeMblii
3aKOHOM B cbepe yrnpaBneHus.

MpuunHeHve peanbHOro Bpeaa B pesynbTaTe peanusaluy NPUHSTOro opraHom
MCMOMHUTENbHON BNACTU UMW €ro AOMKHOCTHBIM JIMLIOM peLUeHNsl, COBEpPLUEHNS
nencteua (6e3gencTems), NPOTMBOpEYaLLero HopMaM 3akoHOAaTenbHOro akra,
6yOeT NpeaMeToM McKa, KOTOPbI NOANEXUT PacCMOTPEHUIO B NOpsiAKe rpaxaaH-
CKOro CyA0npou3BoACTBa.

B kaxgom crope, 4acTHOMPaBOBOM MNW  My6NMYHO-NPaBOBOM, MPUCYT-
CTByeT CyGbeKTMBHOE npaBO (HU3NYECKOrOo WMW  OPUAMYECKOro nuua, KoTo-
poe HapylleHO Wnu npeanonaraetca ObiTb HapyLIeHHbIM MPU OCYLIEeCTBNEHWUN
OpraHoM MCMOMHUTENBHOW BNACTU MU €70 AOIMKHOCTHLIM MULIOM UCMOMHUTENbHO-
pacnopsanTenbHbIX NOTHOMOYUIA.

CybbekTviBHOE MpaBo (HM3MYECKOro nnLia UNM 3aKOHHbLIA WHTepec opuanye-
CKOro nua B NyGNUYHbIX, YNpaBrneHYeckuX, OTHOLLUEHMsIX OydeT cunMTaTtbCs Ha-
PYLUEHHbIM, ECINN PELLEHNe, MPUHATOE OPraHOM MCMOMHUTENBHOW| BNacT UNu ero
[OMKHOCTHBLIMM NML@MW, HE COOTBETCTBYET 3aKOHY.

CybbekTBHOEe npaBo hu3nyeckoro nuua BolpaxaeTcs B cBobode coseplue-
HUSI AeCTBUI, rapaHTUPOBaHHbIX KOHCTUTYUMER U 3akoHamu, a Takke B npase
obpallatbes 3a cyaebHO 3aluUToli B ClyyYae HapyLIEHWst opraHamu ynpasreHus
KOHKPETHbIX CyOBbEKTUBHBIX NpaB.

3aKoHHble MHTEepechl PUANYECKOro NULa KOHKPETU3NPYIOTCA 3akoHodaTenb-
HbIMU aKTamu.

MocpeacTBoM aAMMHUCTPATMBHOTO McKa huanveckne n opuandeckne nuua
MOHYXXAAIT opraHbl My6nUYHOMA BRacTM U KUX JOMKHOCTHBIX MUL, OCYLLECTBNSATh
ynpaBrieHYeCKyt0 AeATENIbHOCTb B COOTBETCTBUM C 3aKOHOM.

MpenbsBneHne agMUHUCTPATBHOIO UCKa BreYeT CyAeOHbIi NOPSAOK paccMo-
TPEHWs1 U paspelleHus Aen, BO3HUKILKMX U3 NyGNUYHO-NpaBOBbIX OTHOLLUEHWIA, TO
eCTb Aien, CBA3aHHbIX C 3aLLMTO NpaB rpaxaaH U 3aKOHHBIX MHTEPEeCcoB lopuanye-
CKUX MWL, NPOTUB NMPOTUBOPEYaLLMX 3aKOHoAATENbHbIM akTam peLleHui, AedCTBuUi
(6e3nelicTBUA) OPraHOB UCMOMHUTENBHOW BNACTU U MX [JOMKHOCTHBIX MUL.

Cneuuduka matepuasnbHblX My6nUYHO-NPaBOBbIX CNOPOB COCTOUT B TOM, YTO
OHWM BO3HWKAIOT M3 MaTepuanbHbIX aAMUHUCTPATUBHO-NPABOBbLIX OTHOLLEHWA,
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KOTOpble OCHOBaHbl Ha OTHOLUEHUAX «BNAcTb - NOAYUHEHNE» N B KOTOPbIX AEN-
CTBYET MPUHUMN HEpPaBEHCTBA BO B3auMoOAencTBMU Cy6BbEKTOB B cdepe ynpas-
neHus.

Ho B npoueccyanbHbiX aAMUHUCTPATUBHO-NPaABOBbLIX OTHOLUEHUAX 3TN Cy6b-
eKTbl HafensTCA paBHbIMU NpoLeccyanbHbIMW NMpaBaMu, a TakKe HECYT paBHble
npoueccyanbHble 0653aHHOCTU.

Mpu BO3HUKHOBEHUW cnopa ¥ obpalleHun agMUHUCTPaATMBHOIO UCTUa B CyA
CTOPOHbl aAAMUHUCTPATUBHO-NPaABOBOrO0 OTHOLIEHUS B PaBHOW Mepe MOAYMHEHbI
3akoHy. B aTOM npeumyLlecTBO paccMOTpeHus Aena, BO3HUKLLEro M3 NyGnuMyHo-
NpaBOBbIX OTHOLUEHWIA, CYAOM.

lMocpeacTBoM Takol OpMbl NpoLeccyanbHON 3aluTbl, Kak agMUHUCTPa-
TUBHBIA WCK, NOAYEPKMBAETCS npoLeccyanbHOe PaBeHCTBO CTOPOH Ny6nnyHo-
npaBoOBOro crnopa, BBOAATCH B AeNCTBME Takne NPUHLMNbI, Kak AMCNO3UTUBHOCTD,
COCTA3aTeNbHOCTL M T.A., @ TakkKe Takue cpeacTBa paspelleHns nybnuyvHo-
npaBoOBOro crnopa, Kak Npu3HaHWe ucka, MUpoBOE CornalleHue, oTkas oT ucka.

[MoaToMy npeacTaBnseTcs, YTO aAMUHUCTPATMBHBLIA WCK Kak MpaBOBOW WH-
CTUTYT npeacTaBnseT CMNOXHOe MpaBoOBOe $SBMeHWe, BKM4vawlwee B cebs
mMaTepuanbHO-NpaBoBY U NpoLEeccyanbHO-NPaBOBY CTOPOHbI.

ALMUHUCTPaTUBHbBIA UCK MOXHO OMPeAEenuTb Kak npoueccyanbHoe TpeboBaHue
h13nYEeCcKoro Unu LPUANYECKOro nuua, obpalleHHoe K cyay, O 3alumMTe HapyLLeHHO-
ro opraHamu ny6nmyHon BnacTu cyGbeKkTUBHOIO npasa My 3akOHHOrO MHTepeca.

AOMUHUCTPATUBHBIA UCK NOANEXUT PaCCMOTPEHMNIO B NOPSAKE, onpeaeneHHoM
npoueccyanbHbiM 3aKkoHOM. B kayecTBe Takoro 3akoHa B KasaxcTaHe npepnona-
raetca AAMUHUCTPaTUBHO-MPOLECCYanbHbIV KOAEKC, KOTOPbIA AOMKEH coaepxaTb
NOHATMA aAMUHUCTPATUBHOMO UCKa, aAMUHUCTPATUBHOMO UCTLA, aAMUHUCTPATUB-
HOro OTBEeTYMKa.

AOMVHUCTPATUBHBIA UCK, KaK U UCK NO rpagaHCKo-NpaBoBOMY CrOpY, AOMKEH
BKNtoYaTb B cebs onpeaeneHHble aNIeMeHThI.

Moa anemeHTamy ncka NOHMMAKTCHA TakMe COCTaBHble YacTW, KOTopble B CO-
BOKYMHOCTW OnpeensioT ero cogepxaHue, obycnaBnuBalT CaMOCTOATENbHOCTb
1 UHAOMBUAYanNbHYIO HanpaBneHHOCTb ucka's.

OpHW yYeHble TpaguLMOHHO 3NeMeHTaMM Ucka Ha3bIBalOT NpeaMeT U OCHOBa-
Hue's. [lpyrne yyeHble K YACMY dNEMEHTOB MCKa OTHOCAT NpeameT, OCHOBaHWE U
copepxaHune'’. TpeTbM B YNCNO SNEMEHTOB MUCKa BKMIOYAOT OCHOBaHWe, npeameT
W CTOPOHbI'8.

15 lo6poBonbekuit A.A., MBaHoBa C.A. OCHOBHblE NpoGnemMbl UCKOBO (hOpMbl 3aluThbl Npasa. - M.,
1979. C. 39.

16 Cm., Hanpumep: paxpaHckuii npouecc: yuebHuk / noa ped. M.K.TpeywHukosa. - M., 2006. C. 227;
[paxxpaHckoe npoueccyansHoe npaeo: yyebHoe nocobue / nog pea. J1.B.TymaHosoii. C. 137-138.

17 Cm., Hanpumep: KopluyHos H.M., Mapees FO.J1. Ykas. cou. C. 280; BacbkoBckuii E.B. YueBHuk rpax-
AaHckoro npouecca. - KpacHogap, 2003. C. 208.

18 Cm., Hanpumep: OcokuHa I".J1. Uck (Teopus n npaktuka). - M.: Mopoaeu, 2000. C. 124.
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Mpn aHanuse aneMeHTOB UCKa criefyeT UCXOOWTb M3 NO3WLMKU 3aKoHoAaTens,
KOTOPbI B YUCIIE S3NEMEHTOB UCKa Ha3blBAaET OCHOBaHWE W NpeameT!o,

Mo aHanornm ¢ NOHMMaHWEM UCKa Kak CPeACTBa 3alUMTbl B YaCTHbIX OTHOLLE-
HUSIX crnepyeT NOHMMaTb U aAMUHUCTPATUBHbBIA UCK Kak CPeACcTBO 3aluTbl Cy6b-
€KTUBHbIX MpaB B NYGSIMYHbIX OTHOLLEHUSIX.

B cootBetcTBuM co cT. 151 I'TIK B MCKOBOM 3asiBNeHUM JOMKHbI ObITb Bblpaxe-
Hbl MckoBoe TpeGoBaHWe UCTUA, CyTb HapyLeHWUs UNu Yrpo3bl HapYLUEHUS Npas,
cB0O6GOA MNN 3aKOHHBLIX MHTEPECOB WCTLA, a Takke 0BCTOATENbCTBA, Ha KOTOPbIX
ucTeL, ocHoBbIBaeT cBou TpeboBaHus, 1 JoKa3aTenbCcTBa, NOATBEPXAAOLWME 3TN
obcTosTen bcTBa.

MpeameToM agMUHUCTPATUBHOMO Ucka ByaeT TpeGoBaHne agMUHUCTPaTUBHO-
ro uctua K agMMHUCTPaTUBHOMY OTBETUMKY 00 YCTpaHeHUM HapylueHusi cyGbek-
TUBHOTO NpaBa UMK 3aKOHHOTO MHTEpeca U UX BOCCTAHOBNEHUN.

OcHOBaHMEM afMWHUCTPATMBHOrO ucka ByayT sBNATbCS lopuauveckue dak-
Tbl, HA OCHOBAHWM KOTOPbIX MCTEL, OCHOBLIBAET CBOE MaTepuanbHO-NpaBoBoOe
TpeGoBaHve K OTBETUYMKY. OCOBGEHHOCTb OCHOBaHUS aAMUHUCTPATMBHOIO MckKa
BblpaXxaeTcs B TOM, YTO aAMUHUCTPATUBHbLIN UCTeL, 06513aH ykasaTb KOHKPETHbIe
HOpMaTMBHbIE MpPaBOBbIe aKTbl, KOTOpPble MNOATBEPXKAAOT 3asiBEHHOE aAMUHK-
CTPaTUBHLIM UCTLOM TpebGoBaHWE K OTBETUMKY.

B aTom cocTouT OoTnnYMe ucka B rpaxaaHckoMm cyaonpoussoacTtee. [paxaaH-
CKWUIA UCTEL, MOXET HE 3HaTb COAEPXKAHWE KOHKPETHOrO HOPMAaTUBHOIO NPaBOBOrO
aKTa, a NpocTo yKasaTb, YTO ero CyObekTUBHbIE NpaBa HapyLleHbl NOCPeACTBOM
HeWCroNHeHUs1 JOrOBOPHOro 06s13aTenbCTBa UM B CUNY NPUYMHEHUs Bpeaa B Ae-
NIMKTHOM NPaBOOTHOLLEHUN.

B rpaxpaHckom cynonpousBoacTBe cyn ob6sisaH cam ycTaHOBWUTbL mopne-
Kalme NPUMEHEHUIO K BO3HMKLIEMY CMOPHOMY OTHOLLUEHWID HOPMbl 3aKoHa U
NPUMEHUTb WX, paspellasi TEM camblM YacTHONPaBOBOW cnop. McTey Tonbko
06s3aH U3NoXnTb hakTnuyeckne obCcToATENLCTBA CNOPHOTO NPABOOTHOLIEHUS,
AaTb Cyay NOCbINKy ANs OTbICKaHUS noanexalwux NPUMEHEHUo 3aKkoHoB2!,

Mpu paccMoTpeHnn agMUHUCTPATUBHOIO WUCKa, Cyd MccrneayeT Te NpaBoBble
OCHOBaHUsl, KOTOPblE aAMUHUCTPATUBHLIM UCTLIOM yKa3aHbl B 060CHOBaHWe npea-
MeTa agMUHUCTPATUBHOIO UCKa.

3TV nonoXeHusi NO3BONSIIOT YTB3PXKAAThb, YTO OCHOBaHWE Ucka noapasfens-
eTca Ha hakTuyeckoe U topuanyeckoe. Mctel BnpaBe M3MEHATb bakTuyeckoe
OCHOBaHUWE UCKa, NPWUBOAS AOMOSHUTENbLHLIE UMW HOBbLIE tOpUAMYeckue akTbl B
060CHOBaHME 3asiBNMEHHOTO K OTBETYMKY MaTepuasribHO-NMpaBoBOro TpeGoBaHus.
lOpuguyeckoe ocHoBaHWe Wcka UCTEL, U3MEHUTb HE MOXET, MOCKOMbKY Takoe

19 Cm. cT. 49 TIK Pecny6nvkv KasaxcraH.
20 Cm. ct. 151 ITIK Pecny6nukmn KasaxcraH.
21 Cm. u. 5 c1. 221 ITIK Pecny6nuku KasaxcraH.
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OCHOBaHMWe Mcka 3akoHoaaTeneM OTHECEHO K KOMMETEHUWU cyfa, paccMaTpuBaio-
Lero 1 paspeLuatoLlero Aeno.

BoT noyemy BaxHO, YTOObI Cyabs McKan 3akoH He nop akTuyeckne obeTos-
TENbCTBA, yKa3aHHble UCTLOM B MCKOBOM 3asiBlIeHUW, @ aHanu3npoBsarn cogepxa-
HME KOHKPETHbIX HOPM 3aKoHa, PEerynupyoLux cnopHoe npaBooTHoleHue. Mpu
3TOM BaXHO YSICHUTb, HAcKOJbKO MOMHO UCTLIOM M3NOXeHbl hakTuyeckne obctos-
TenbCTBa CMOPHOrO NPaBOOTHOLIEHUS MPUMEHUTENBHO K NOANeXallen npumeHe-
HMI0O HOPME 3aKOHa M HeT N HeoGXOAUMOCTU MPeanioXUTb UCTLY NPEeAcTaBUTb
O0nNonHUTENbHblE 060CHOBaHUSI 3asiBNEHHOTO UCKa?2.

B npoueccyanbHom 3akoHofaTenbcTBe KasaxcrtaHa OTCyTCTBYeT TEPMUH «af-
MWHUCTPATMBHbIA UCK», @ NPUCYTCTBYIOT TEPMUHbBI «3asiBNEHNe» U «kanobay, npu
aHanuse 3TUX MOHATWIA BWAHO, YTO (DAKTUYECKU 3aKOHOAATenb 3aknafbiBaeT B
HUX anemMeHTbl obLlerpaxaaHcKoro ucka B Buae npegmeTta U OCHOBaHWS.

MpeamMeT afgMUHUCTPATUBHOIO MCKa OnpeaensieTcs XxapakTepoM 3asiBNsemMoro
uctuom TpebosaHnsa B obnactu cyaebHoro pasbupaTtensctBa aAMUHUCTPATUBHO-
NpaBoOBbIX CMOPOB W KOHKPETU3YEeTCsi COOTBETCTBYHOLIMMU HOpMamu npoueccy-
anbHOro 3akoHa.

OcHoBaHMe afMUHWUCTPATUBHOIO UCKa TakXe B3aMMOCBS3aHO C XapakTepoMm
CMOPHOro Ny6MUYHO-NPABOBOrO OTHOLLEHUs, MOCKOMbKY MoAnexaiive Aoka3biBa-
HUIO tOpUAMYECKN (haKkTbl 3aBUCST OT Ero xapaktepaz.

OnpefeneHHbIn MHTEPEC NpefcTaBnsieT BONPOC O Npase cyfda pas3pewunTb aj-
MWHUCTPATUBHbLINA UCK, NO COBCTBEHHOW MHUUMATMBE BbIliAsi 3@ Npeaenbl OCHOBa-
HUS UNW NpeaMeTa NpeabsiBNEHHOrO aAMUHUCTPATUBHLIM UCTLOM TpeGoBaHus.

B rpaxpaHckoM cygonpou3BOACTBE TaKoe NpoLeccyanbHOe pelleHne cys Mo-
XKEeT MPUHATb TONbKO C cornacusa mcrua.

Haxoasicb B coBellaTenbHOW KOMHaTe, cyd He MOXEeT HU MNpu Kakux obcTos-
TENbCTBax BbISICHUTb COrflacue ucTua Ha Bbixod 3a npegensl ucka. Cneposa-
TeNbHO, CyA AOMKEH BbINTUM U3 coBelaTerlbHOM KOMHaTbl U BO30GHOBUTL Cy-
nebHoe 3acefaHve nubo Ao yaaneHus B coBellaTenlbHYl KOMHATy BbISICHUTb,
[aeT N UcTel cornacue Ha paspelleHue UcKa C MpeBbILEHMEM 3asiBNIEHHbIX
TpeboBaHui.

B npoekte AAMUHWUCTPATUBHO-MpOLEecCyanbHOro kogekca NpPUMEHUTENbHO K
paspeLleHnto agMUHUCTPaTUBHbBIX UCKOB criedyeT 3akpenuTb MOSIoKeHWe O TOM,
4YTO CyA MO CBOEW MHUUMATMBE MOXET MNpusHaBaTb pelleHusi, aeicteus (6es-
[elicTBME) OpraHoB UCMOMHUTENbHOW BNAcTu U UX AOMKHOCTHBIX NUL, NPOTUBO-
peyvalimmn 3akoHodaTenbHbIM akTam Pecnybnuku KasaxcrtaH.

22Cm. n/n 1) ct. 170 MK Pecnybnuku KasaxcraH.

2 MpepcraensieTcs, 4to Gonee LenecoobpasHbiM GyAeT OCTAHOBUTLCA Ha MPEAMETE U OCHOBaHUM
aAMUHUCTPAaTUBHOIO UCKa Npu aHanumse Tex KaTeropM|7| I1y6J1I/I‘-lH0-I'IpBBOBbIX CNopoB, KOTOpble MOryT pac-
cMaTpuUBaTLCA B NOpsiAKe afAMUHUCTPATMBHOMO CY0NPOM3BOACTBA No Hopmam MIK.
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Takoe npoueccyanbHoe NpaBo CyAa BbiTEKAeT U3 BaXHOro 3aKoHoAaTemNbHO-
ro MOJIOKEHUs, B CUY KOTOPOro CyA OCYLUeCTBRsieT cyAebHblii KOHTpOosb 3a 3a-
KOHHOCTbIO MOA3AKOHHBIX HOPMAaTUBHbLIX NPaBOBbIX aKTOB, PELUEHWN, AeNCTBUiA
(6e3nencTBusl) opraHoB UCMNOMHUTENbBHOM BMACTU U UX AOMKHOCTHBIX NuL,.

§ 4. Buabl UCKOB M NpeanoCkINKM Npasa
Ha npeabsBleHne aAMUHUCTPATUBHOIO UCKA

I_rou,eccyanmcm B IOPUAMYECKON nNuUTepaType npeanaratT pasHble BUAbl
pa4aHCKUX UCKOB B 3aBUCMMOCTW OT OCHOBaHWIA UX Knaccudukauyum.
Hanpuwmep, E.B.BacbKkoBckuin ykasbiBan Takue BUAbl UCKOB Kak UCMOSNHUTENbHbIE,
yCTaHOBUTENbHbIE, Npeobpa3oBaTerbHbIe?4.

M.K.TpeyLlH1KOB BbiAenseT Takue BUAbl UCKOB, Kak UCKM O NPUCYXKOEHWUMU,
MCKN O MPU3HaHUNZ,

H.M.KopwyHoB u [O0.J1.MapeeB BblAensoT UCKA O NPUCYXAEHUU, UCKU O
npu3HaHum u npeobpasoBaTenbHble UCKW. lpy 3TOM UCKM O NpPU3HaHWK nop-
pasfgensT Ha NO3NTUBHbIE (MNOMNOXNTENbHbIE) M HA HEraTUBHbIE (OTpULATenNb-
Hble) B 3aBMCMMOCTMW OT TOro, nofyvaeT nNu ucTel NoAaTBepxAeHue npas, a
OTBETYMK - 06a3aHHOCTeN. Kpome 3TOro BbIAENSAT rpynnoBble U KOCBEHHbIE
NCKIN26,

B.B.ApkoB npepnaraet knaccuguumposaTb BUAbI UCKOB B 3aBUCUMOCTU OT
XapakTepa CrnopHOro NpaBOOTHOLLEHWUSA NO OTPacnsM U MHCTUTYTaM npasa, a Tak-
Xe Mo xapakTepy 3alyuiiaemblx MHTepecoB. B yacTHocTu, npu knaccudukaumm
MCKOB MO NOCMNEeAHEMY KPUTEPUIO BbIAENSAIOTCS Crieaytolime Buabl UCKOB:

1) WCKM NU4HbIE;

2) WCKM B 3alyMTy NyBNUYHBIX U rOCYAapCTBEHHbIX NHTEPECOB;
3) uvcKM B 3aluMTy NpaB ApYrux nu;

4) rpynnoBble UCKW;

5) npowu3BoAHble (KOCBEHHbIE) UCKNZ,

ObLweTeopeTnyeckme UCCNefoBaHNa NPUMEHNTENBHO K COAEPXKaHWIo 1 Buaam
WCKOB B rpaKgaHCKOM CyAONpPOW3BOACTBE MOTYT SBASITbCH OTMPAaBHOM TOYKOW B
nccnefoBaHUM MHCTUTYTa adMUHUCTPATUBHOMO UCKa.

[MpUMeHUTENBHO K aAMUHUCTPATUBHOMY CyAONPON3BOACTBY MOXHO BblAENUTb
cnegywowe Buabl aAMUHUCTPATUBHBIX UCKOB:

24 BacbkoBckuii E.B. Ykas. cou. C. 211-214.

25 TpeywHukos M.K. Yka3. cou. C. 231-233.

26 KopwyHos H.M., Mapees O.J1. Ykas. cou. C. 287-293; KopwyHos H.M., Mapees tO.J1. paxaaHckwuii
npouecc. 2-e uaa., nepepab. u gon. - M.: Hopma, 2008. C. 329-335.

27 [paxaaHckuid npouecc: y4ebHuk / ote. ped. B.B.Apkos. 6-e u3a., nepepab. u gon. - M.: Bontepc
Knysep, 2006. C. 262-263.
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1. Vick 06 ocnapuBaHuy. YkasaHHbIi BUG aAMWHUCTPATUBHOIO WMCKa BO3MO-
XEH Npu ocrnapuvBaHUMKU Kak NOA3aKOHHONO HOPMATMBHOMO NPaBOBOrO akTa, Tak u
WHAMBMAYANbHOrO NPaBOBOrO akTa, a Takke AEeWCTBUSI opraHa WCMNOMHUTENbHOW
BMacTU UNM ero AOMMKHOCTHOIO NuLa, opraHa MecTHOro camoynpaBrieHus:;

2. Vick O MOHYXOEHUN K WCMONHEeHNIo 00513aHHOCTY. YKasaHHbli BuA aj-
MUHUCTPaTUBHOIO UCKa BO3MOXEH MpWU ocnapvBaHuu 6e34eiCcTBUS opraHa ucnon-
HUTENbHOM BNACTN UMW ero JOMMKHOCTHOrO Nnua, opraHa MecTHOro camoynpasre-
HWUS NPU OCYLLECTBNEHUN DYHKUWIA yNpaBneHus;

3. Vick 0 npusHaHuy npaBoOOTHOLUEHMS. YKasaHHbI BWA aAMWUHUCTPATUB-
HOrO MCKa BO3MOXEH ANS MNOATBEPXAEHUS CyLeCTBOBAHUS, W3MEHEHUs Wnun
npekpaLweHns KOHKPETHOro NpaBOOTHOLUEHNSA2S,

ALMVHUCTPATUBHBIN UCK ECTb NPOLIECCYanbHOE YHUBEPCAlbHOE CPEACTBO pas-
pELLEHUs IOPUANYECKOTO KOH(DIIMKTA B BUAE aAMUHUCTPaATMBHO-NPABOBOrO cropa.
AAMUHUCTPATUBHO-NPaBOBOW CMOP BO3HWKAET MeXAdy OpraHoM WCMOMHUTENbHOM
BMNacTh, OpraHoM MEeCTHOIO CaMOyMpaBMNeHUst UM UX JOIHKHOCTHBIMU Nuuamu, ¢
O1HOW CTOPOHbI, U (PUNYECKUMU UNWN OPUANYECKUMU NULLAMU, C APYTOA CTOPOHBI,
B CBSI3Y C HapyLUeHWeM NyBnunyHbIX NpaB U MHTEPECOB yNpaBnsieMblX CyObEKTOB B
cchepe rocyfapCTBEHHOrO ynpaBneHust.

B Pecnybnuke KasaxctaH Takve akTmyecku cyuecTByllmne agMuHU-
CTpaTMBHbIE WCKM paccMaTpuBalTCcs B MOpsAKe rpaxaaHCKoro Cyaonpo-
usBoAcTBa cyaamu. lNpuyem, ecnu uck nodaeT puanyeckoe NuLO B 3awuUTy
CBOEro HapyLleHHOro opraHoM nyGnMYHON BRACTU WAW ero AOMKXHOCTHBLIM
nuyom cy6beKTMBHOro npaea, To aAMWHUCTPaATUBHO-MPABOBO CMOP paccma-
TpuBaeT o6bIYHbLIN cya. Ecnu xe Takol uck nogaeT topuauveckoe nuuo, To
aAMUHUCTPATMBHO-MPABOBOM CNOp paccmaTpuBaeT o6blYHbIA NMGO crneunanu-
3YPOBaHHbIE 3KOHOMUYECKUI Cyna.

MpenctaBnsieTcsi, 4To B 3TOM Bonpoce TpebyeTcsa yHUukayms npoueccyanb-
HOro 3akoHo4aTeNbCTBa, PErnamMeHTUpYIOLLEero NpoLueccyanbHy AeATenbHOCTb
CYOOB C TaKUM pacyeToM, YToGbl agMUHUCTPATUBHbIE UCKM NPEabABMSANNCH TOMb-
KO B creuuanvsnpoBaHHble Cyabl agMUHUCTPATUBHON CTULUK (aAMUHUCTPaTMB-
Hble CyAabl).

B topuanyeckoin nutepaType?® BbIAENSAIOT Takue UHCTUTYThI, Kak MpaBo Ha WUCK
1 NpaBo Ha NpenbsiBNEHUE ucKa.

28 [pefCcTaBNsIETCS, YTO packpbiTe CoAep)aHUs Ha3aBaHHbIX BUJ
nee LenecoobpasHo OCYLIECTBUTL NPU aHanuse npoLeccyanbHbIX BOMPOCOB, CBA3aHHbLIX Kak C Npeab-
SIBNeHNeM COOTBETCTBYIOLLEro BUAA WUCKa, Tak W ero pacCMOTPEHUEM U pa3pelleHUeM BO3HUKLLEro 13
aAMUHUCTPATVUBHO-MPABOBbLIX OTHOLUEHWIA NyBIMYHOro cropa.

29 CMm., Hanpumep: paxkaaHckuii npouecc: y4ebHvk/ nog pea. M.K
Ykas. coy. C. 25; paxaaHckoe npoleccyansHoe npaeo: yyebHoe nocobue | noa pea. J1B.TymaHosoi
C. 140; Kypc coBeTckoro rpaxaaHckoro npoteccyansHoro npasa. B 2 1. T. 1. C. 425.
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CopepxaHue aTUX UHCTUTYTOB MOXET UCMONb30BaTLCA NMpY aHanu3e UHCTUTY-
Ta aAMWUHUCTPaATMBHOIO UCKa, HO C y4eTOM creyndukn nocneaHero.

Ota cneumduka BbipaxaeTcs B TOM, YTO MHCTUTYT rpaxaaHCcKoro ucka pea-
NM3yeT KOMMNMEKC npoLeccyanbHbIX OTHOLIEHWIA MO 3alimTe CyObeKTUBHLIX npas
hr3nNYEeCKOro NLa UM 3aKOHHbIX MHTEPECOB OPUANYECKOrO NMLA, HapYLUEHHbIX
B FPaXAaHCKO-NPaBOBbIX OTHOLLEHUAX PaBHOMPAaBHbLIX CYObEKTOB.

WNHCTUTYT e aAMUHUCTPATMBHONO MCKa CBSI3aH C peanusauueii npoueccy-
anbHbIX OTHOLLEHWIA NpY 3aluTe CyObEKTUBHBIX NpaB (hM3NYECKOro nuua unm 3a-
KOHHbIX WMHTEPECOB IOPUANYECKOTO NuUa, HO HapyLleHHbIX opraHom ny6nuyHomn
BMacTW UMM €ero AOMKHOCTHBIM NULOM B cdpepe NyOnuyHbIX, ynpaBneH4YeCcKUX
NPaBOOTHOLLEHUN.

AOMWHUCTPATUBHLIN UCK BCErga HamnpasfieH NpoTUB TeX peLueHuid, AerCTBUiA
(6e3nencTBusi) opraHoB NyGNMYHOM BNacTu (€e AOMKHOCTHbIX NNL), KOTOPbIMU Ha-
pYLUEHbI UMK OCNAapMBalOTCst CYObEeKTVBHbIE NpaBa W 3aKOHHbIE MHTepPechl UcTua.

MpaBo Ha uck - 3TO caMoCTosITENbHOE MpoLieccyanbHoe MpaBo MCTLa, KOTo-
poe 03HavaeT BO3MOXHOCTb MOMYyYUTb B CyAe MPaBOBYHO 3aLUUTY HapyLIEHHOro
U ocnapueBaemMoro CcybGbeKTMBHOro npaea Nnb0O 3aKOHHOrO MHTepeca nocpen-
CTBOM Y[OBNETBOPEHNA CYAOM 3asiBMEHHbIX NPOTUB OTBETYMKA TpeboBaHWiA.

[MpaBo Ha aAMUHUCTPATMBHBIVA UCK peanuayeTca NocpeacTBOM npoLeccyarnb-
HOro nNpaBa UCTUa Ha npeabsBMNEHNe UckKa.

MpaBo Ha uck peanuayeTcs Toraa, koraa B NpoLecce pacCMOTpPeHNs Aena Bbl-
ACHUTCH, HACKONbKO OBOCHOBAHHO 3asiBNEHHOE WUCTLOM TpebGoBaHWe C NpaBoBOW
N haKTUYECKON CTOPOHbBISO.

MpaBo Ha npeabsaABneHne agMUHUCTPATMBHOTO UCKa peann3yetcs B MOMEHT
BbIHECEHWUA CyAbel onpeferieHns o NPUHATAM UCKa B MPOM3BOACTBO CyAa U O
BO30YyxAeHWUN Aena no Cnopy, BO3HUKLLIEMY M3 aAMUHUCTPATUBHOrO NPaBOOTHO-
LeHus.

MpaBo Ha npeAbsBNeHWE agMMHUCTPATUBHOIO MCKa peanusyeTcs nocpea-
CTBOM NPeAyCMOTPEHHbIX 3akoHoAaTenem obCToATENLCTB, UMEHYEMbIX Npeano-
CbiNKamu, Moj KOTOPbIMU NMOHMMAIOTCS MPaBOBble 06CTOATENLCTBA, C KOTOPbIMU
3akoHofaTenb CBA3biBaeT BO3OYxAeHWe B Cyae Aena unu oTkas B Bo3byxaeHUn
aena.

Mpeanockinkv npaBa Ha NpeabsBREHWe Mcka criegyeT oTnuyaTth OT Npeano-
CbINOK NpaBa Ha yAOBMNETBOPEHNE aAMUHUCTPATUBHOIO UCKa.

Mpepnocklnky NpaBa Ha npeabsBheHne agMUHUCTPATUBHOIO MUCKa copepxaT
dopmarnbHble npoueccyanbHble 06CTOATENBCTBA, NPY HAaNMYUKU KOTOPbIX Cya BO3-
ByxxgaeT u paccmaTpusaeT [4eno No cnopy, BO3HWKLIEMY U3 agMUHWUCTPaTUBHO-
npaBoBbIX OTHOLLEHWIA. [peanockInky NpaBa Ha YAOBNETBOPEHME UCKa CBA3aHbI C
[0Ka3aHHOCTbIO UCTLLOM OBOCHOBAHHOCTU HE TOMbKO MPUHAANEXHOCTN eMy Cy6b-

30 Tam xe.
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E€KTMBHOTO MpaBa WM 3aKOHHOTro MHTEpeca, HO W HapyLleHWeM 3TOro npasa unu
3aKOHHOrO MHTepeca.

Mpeanoceinku npaea Ha npeabsiBNEHNe afAMUHUCTPATUBHOIO WCka noapasae-
NATCS Ha NONOXWUTENbHbIE U OTpULATENbHbIE.

MpakTuyeckoe fAeneHue NpeanochINIoKk NpaBa Ha NpeabsBreHNe agMUHU-
CTPaTMBHOIO WCKa BbIpaXaeTcs B TOM, UYTO OTCYTCTBME NGOV Mpeanochbinkm
npaea Ha npeabsiBrieHWe 1cka Npu pacCMOTPEHUM BOMpoca O MPUHATUM UCKa B
Npov3BOACTBO CyAa MOBMeYeT BblHECEHWE onpeaerieHns 06 oTkase B MPUHSATUM
ucka. Ecnu xe oTcyTcTBME NPEANOCHINKMA NpaBa Ha NpeabsBneHne agMUHUCTpa-
TUBHOTO MCKa BbISIBUTCS B NPOLIECCE PAcCCMOTPEHWs Aena no crnopy, BO3HUKLIEMY
13 Ny6GNUYHBIX NPaBOOTHOLUEHWIA, TO CyZ BbIHECET OnpeAeneHue o npekpalleHnm
npousBoAcTBa No Aeny unu o6 octaBneHnn ucka 6e3 paccMoTpeHms’!.

Mpeanocbinkamy siBAsOTCA OBGCTOATENBLCTBA MPOLECCYanbHOro xapaktepa,
cnyxalivMe OCHOBaHVWEM ANS PeLleHns BOMpoca O Hanvuuu npasa Ha npegbsiBre-
HVWEe afMUHUCTPATUBHOrO Ucka y nuua, obpalyaroLlerocs 3a 3aluTon npasa unm
OXpaHAEMOro 3akOHOM MHTepeca.

K yncny Takmx npeAnocbiNok MOXHO OTHECTM:

1. 3auHTepecoBaHHOCTb nuua, obpalyatoujerocsi 3a cyaebHoV 3aLynTou.

3anMHTEpeCOBaHHOCTb Kak Mpeanochifika npaBa Ha NpeabsBneHWEe aaMUHU-
CTPaTUBHOIO MCKa BblpaxaeTcsi B peanusauuv NMLoM CBOEro MpoLeccyanbHoro
npaBa Ha npeabsBrEHNE Ucka M BO3BYXAEHUM Jena no cChnopy, BO3HMKLIEMY W3
aAMUHUCTPaATUBHO-NPaBOBbIX (MYyGNUYHbBIX) NPABOOTHOLLEHWIA.

3anHTepecoBaHHOCTb NULA B NpeabABIEHUN aMUHUCTPATUBHOIO UCKa Takxe
03HaYyaeT peanusauuio NpuHUMna QUCNO3UTUBHOCTY B Cy[ONPOU3BOACTBE.

OpHako 3aMHTEpPECcoBaHHOCTL Nuua B cyaebHol 3almuTe CyGbekTMBHbIX Npas,
KOTOpble peanibHO HapyLIeHbl UMW CYUTaKTCA HapyLleHHbIMW NGO NoaBeEpPrHy-
TbIMU HapyLLEHUIO, elle He 03HayaeT, YTo TpeboBaHWe O 3aluTe CyObLEKTUBHOIO
npaea GyaeT yAOBNETBOPEHO.

[na npu3HaHus nuua 3avHTepecoBaHHbIM [OCTATOYHO yKa3aHUs B agMUHW-
CTPaTMBHOM WCKE O TOM, YTO NMULIO cyuTaeT cybbeKTUBHOE MpaBO HapYLUEHHbIM U
npocut o cyaebHol 3awuTe 3TOro npaea.

Ecnu nuuo obpaliaetcst B cyq 3a 3aliuToil CyGbeKkTUBHOro npasa Unu 3akoH-
HOro MHTEepeca ApYroro nuua, He MMes Ha nofadvy Takoro 3asiBNeHUs MOSIHOMO-
4YMIA, TO TAKOE NMULO HE OTHOCUTCS U HE MOXET OTHOCUTLCH K KaTeropuv 3avHTte-
pecoBaHHOro.

31 Mockorbky aaMUHUCTPaTUMBHO-NPaBOBbIE CMOPbLI PAaCCMaTPUBAOTCSA CyAaMu Mo NpaBuiiam rpaxaaH-
CKOro Cy[I0NpOM3BOACTBA, a CreLnarnbHblii NpoLeccyanbHblii 3aKOH, PETYNMPYIOLLINIA AesiTENbHOCTb CY0B
aIMVHUCTPATUBHOW IOCTULMK OTCYTCTBYET, TO ByayT AenaTbCsa CChINKM Ha COOTBETCTBYOLWME HopMbl MK
PK, Ho ¢ y4eToM Tex 0COBEHHOCTEN, KOTopble MOTyT KacaTbCsi PACCMOTPEHUSA AeN MO cropam, BO3HUKLLUM
13 Ny6nnMYHO-NpaBoBbIX OTHOLEHUA. OCHOBaHUS OTKa3a B NMPUHSITUM UCKOBOTO 3asiBIIEHUS NPeaycMoTpe-
Hbl cT. 153 'TIK. @ ocHOBaHWsI npekpalleHnsi NPoM3BOACTBA MO ANy UMW OCTaBneHus 3asiBneHus 6es
paccMOTpeHUs NpeayCMOTPEHbl COOTBETCTBEHHO CT. 247 1 249 K.
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2. [poyeccyarnbHasi npaBocrnocobHOCTb.

MpaBomoune Ha npeabsiBrieHMEe agMUHUCTPATUBHOIO MUCKa BO3HUKAET, ecnu
nvyo obnagaeT npoueccyanbHOM npaBocnocobHocTblo. oA npoueccyanbHon
npaBoCNOCOGHOCTbLI0 MOHMMAETCs CNOCOGHOCTL UMETb MpoLieccyanbHble npasa
1 0653aHHOCTU.

Ecnu B uenom npaBocnocobHOCTb NPUHAANEXUT rpaxaaHam ¢ MOMEHTa poX-
OEHUs| U 3aKkaH4YMBaeTCs UX CMepTbio, TO MpoueccyanbHasi NpaBocnocobHOCTb
rpaxgaH B NOMIHOM 06beMe MPUHALANEXUT rpaxaaHam Co AHS HACTYMNNEeHUs co-
BepLUEHHONETUS1 (OCTWXKEHUSI BOCEMHaALATUNETHErO BO3pacTa).

MpoueccyanbHasi NPaBocnoCOGHOCTb HOPUANYECKUX NNL, BO3HUKAET C MOMEH-
Ta WX rocyAapCTBEHHOW perucTpauum u 3akaH4yMBaeTCsi rOCYAapCTBEHHON peru-
cTpauuein ux nukBUaaLum.

Hapenss cdusuyeckux u topuanmyeckux nuy crnocobHocTbio obnagatb npo-
LeccyanbHbiMM npaBamu U 06S3aHHOCTSMUM, rocyaapcTBo obecneynBaeT UX
Takke cnocobHOCTbIO 06paTUTbCA B CyA 3a 3alUUTOW CBOEro CyObeKTUBHOro
npaea unu 3aKOHHOro MHTepeca, 6biTb OTBETYMKOM UNMU UHBIM CyOBLEKTOM Npo-
Lecca. 3aMHTEPEeCOBaHHOCTb TakXke SIBMSIETCA 4YacTblo NpoleccyanbHoi npa-
BOCNOCOBHOCTY.

[nsa Bo3byxaeHWsi cyabeit Aena no cropy, BO3HUKLWEMY U3 NMyGNUYHbIX NpaBo-
OTHOLLEHW, HeobxoaMMO He Tonbko 0bnagaTb NPaBoOM Ha NpeabsBreHVe agMu-
HWUCTPaTMBHOIO UCKa, HO U cobnodate NPeAyCMOTPEHHbIV 3aKiMHOM MOPSiAOK Npu
obpalyeHun B cya.

MpepbsBNeHue B cyn aAMUHUCTPATUBHOIO UCKa Kak lopuanYeckuin hakT o3Ha-
YaeT peanus3auuio 3aMHTEPECOBAHHOCTW nuUa, HO OAHOBPEMEHHO MOPOXAAeT
006513aHHOCTb CybM PaccMOTPEeTb UCK M pelunTb BOMPOC O BO3OyxaeHuu aena,
unu o6 octaBneHUn ncka 6e3 ABMKEHUS, UM O BO3BPALLEHNMN UCKa.

Tonbko ¢ MOMeHTa BO3BYyxaeHus Aena no crnopy, BO3HUKLWEMY M3 nybnuy-
HbIX NPaBOOTHOLUEHWUIA, BO3HUKAET MpoLecc, B XOA4e KOTOpOoro paccmaTpu-
BaeTcsi npeaMeT aAMWHUCTPATUBHOIO Mcka, TO ecTb TpeboBaHue o 3awute
HapyLEeHHOro MM ocnapuBaeMoro cyGbeKTMBHOrO npaBa Uiu 3aKOHHOTO WH-
Tepeca.

3anHTepecoBaHHOCTb NuLa NPU HanWuuM nNpoLeccyanbHON NpaBocnoco6GHO-
CTV MpU ee peanu3auun UMeeT 3HaYeHWe HPUAMYECKOro akTa TONbKO Toraa,
Koraa cobrnofeHsl crneaytoLLye yCnoBus:

1) aOMUHWUCTPATUBHBIVA UCK NOAAH C cobniogeHWeM npaBun O NOACYAHOCTU;

2) 3avHTepecoBaHHOe nuuo, obpaljatolleecs 3a 3awmuTon, obnagaeT npoleccy-
anbHoOW 0eecnocoGHOCTLIO;

3) y nuua, obpaTumBLierocs 3a cyaebHon 3awWwnTol npaBa UM OxpaHsemoro 3a-

KOHOM MHTepeca ApYroro nuua, MMetoTcst NOSIHOMOYUSA Ha BefeHue Aena;

4) cobniogeHbl TpeboBaHus, NpeabsBsSeMble K CoaepXaHuto 1 opme aaMuUHN-

CTPaTUBHOIO UCKa;
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5) aAMUHUCTPATUBHBIA UCK NOAAH C KOMUSIMU MO YUCHY aAMUHUCTPATUBHBIX OT-

BETYMKOB;

6) aAMUHUCTpPaTMBHbLIA MUCK OMNMayeH rocyaapCTBEHHONM MOLUNUMHOW B pasmMepax,

YCTaHOBIIEHHbIX HANOroBbIM 3aKOHOAATENbLCTBOM.

C BO36yxAaeHuem pena no Cropy, BO3HUKILUEMY M3 afMWUHUCTPaTUBHbIX
NpaBOOTHOLWIEHWI, HAYMHATCA NPeayCMOTPEHHbIE 3aKOHOM npoueaypbl Cy-
[OMPOM3BOACTBA KaK CMOXHOrO O6LLECTBEHHOrO OTHOLUEHUS MexXAy CYAOM U
CTOpOHamu.

C mMomeHTa BO36YyxaeHusi Aena agMUHUCTPATUBHBIA UCTeL, peanu3yeT npaBo
Ha agMWHUCTPATUBHbBIN WUCK.

CnepoBatenbHO, NPeAnockiki NpaBa Ha aAMUHUCTPATUBHBLIA UCK peanusy-
10TCS @aAMUHUCTPATUBHBIM UCTLOM MOCPEACTBOM Hanuyus y Hero npoueccyarnb-
HON NPaBOCMOCOBHOCTU U 3aUHTEPECOBAHHOCTH.

§ 5. OcobeHHOCTU paccMOTpeHUs Aen No cnopam,
BO3HMKWMKUM U3 NYGNMYHbIX NPAaBOOTHOLIEHW,
no Hopmam [paxaaHcKoro npoyeccyanbHOro
konekca Pecnybnuku KasaxcraH

HacTosillee Bpems Aena no crnopam, BO3HWKLIMM M3 NyONWM4YHbIX NpPaBoOT-
B HOLLUEeHWI, paccmaTpuBaloTCst cyAaMu Mo HOpMam CyAonpov3BOACTBA, Npu-
MEHSIeMbIM NPU PacCMOTPEHUN YACTHONPABOBbLIX CMOPOB.

Ecnu 3asenexne unu xanoby nogaet rpaxaaHuH, To 6oNbWKWHCTBO Aen pac-
cMmaTpuBaeTcsi paioHHbIMK (FOPOACKUMU) CyAamMu U NPUPaBHEHHLIMU K HUM Cy-
Aamu (UCKNYeHne COCTaBMAT HeKoTopble u3bupaTenbHble Cnopbl U CNopsbl,
CBSA3aHHble C nposefeHuem pedepeHAyma, KoTopble paccmaTtpusatTca Bep-
XxoBHbIM Cygom).

Ecnu y4yacTHMKM pernoHanbHOro pmHaHcOBOro LeHTpa ropoda Anmarbl ocna-
puBatoT feincteua (6e3nencTBue) AOMKHOCTHBIX MWL, OpPraHoB pervoHanbHOro
(hMHAHCOBOrO LeHTpa, TO Aeno paccMaTpuBaeTcs cneymanm3npoBaHHbIM UHaH-
COBbIM CYAOM.

Ecnn wHaveuayanbHbli npeanpuHumatens 6e3 o6pasoBaHUs OPUANYECKOTO
nuya nubo opuanyeckoe nuuo obxanyet pelweHus, aenicTeusa (6esgencTeme) op-
raHoB WCMOJSIHUTENbLHOW BNacTu, TO AeNa paccMaTpuBaloTCa CrneunannampoBaH-
HbIMW 3KOHOMUYECKMMU NGO 06bIYHBIMK (PaoOHHBLIMK) Cyaamu.

MpeacTaBnsieTcs, YTO yka3aHHblE NpaBuna He crnocobCTBYOT cneuvanvsaymm
CYAOB.

B npoekte AgMUHWCTpaTMBHO-NPOLIECCYanbHOro Kodekca npepycmartpuBaeT-
Cs, YTO Aena no cnopam, BO3HMKAKWUM U3 NyGNnYHbLIX NPaBOOTHOLIEHWI, ByayT
paccmaTpmBaTbCa aAMUHUCTPATUBHBLIMU CyAaMmn Kak cyaamu NepBON MHCTaHLMU.
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B aTom xe npoekTe npeanaraetcsi, YTobbl peLleHUst Cy[oB, KOTOPbIMU YAO-
BNETBOPEHbI aAMUHUCTPATUBHBIE UCKM O MPU3HAHUW HE3AKOHHLIMU PELUEHUI UK
nencTBuii (6e3nericTemsA) AOMKHBIX MWL, OPraHOB UCMONHUTENbHOW BRacTh, BCTY-
nanu B 3aKOHHYIO CUITY B I€Hb OrnaLleHust U He Mornu 6biTb 06XanoBaHbl B anern-
NAUMOHHOM MopsiaKe.

Mpepnaraemble HOBeNMbl HanpaBrieHbl HA BCEMEPHYIO 3alUTy HapyLlUeH-
HbIX CyOBEKTUBHbLIX NpPaB M 3aKOHHbIX WHTEPECOB ynpaBnseMbiXx CyObekToB
aAMVHUCTPATMBHbIX NPaBOOTHOLLEHUI B cdepe rocyaapCTBEHHOro ynpasne-
HUS.

3akoHofaTenb YCTaHOBWI COKpaLleHHble CPOKW PacCMOTPEHUs [en ykalaH-
HOA KaTeropum No CPaBHEHUIO CO CPOKaMN PacCMOTPEHUS TPaxaAaHCKUX Aen.

Hanpumep, 3asiBneHne o BOCCTAHOBMNEHUW HApPYLLEHHbIX M3GUpaTenbHbIX NpaB
noanexuT pacCMOTPEHUIO B TEYEHWE NATU AHEW, a B IeHb rONOCOBaHUS - HEMEe-
NEeHHo32,

3asiBneHne 0 BOCCTAHOBMEHWW HapYLUEHHbIX NpaB rpaxpgaHuvHa Ha y4a-
CTWe B KayecCTBe MPUCSXKHOrO 3acefaTens B YronoBHOM Cyaonpou3BOACTBE
NOANEXUT PacCMOTPEHUI0 B ABYXAHEBHbIA CPOK NMMGO HeMeANeHHO B AeHb
nogaunss,

3asBneHne o6 ocnapvBaHuu pelleHuii, AeicTBuiA (6e3aencTBUSl) OpraHoB ro-
CY[apCTBEHHOW BNacTv M UX OOMKHOCTHBIX MWL, OOMKHO BbiTb PacCMOTPEHO B
TeyeHne OAHOro MecsaLad4.

3asBneHne 06 ocnapvMBaHUM HOPMAaTMBHbBIX MPaBOBbIX AKTOB, @ Takke obpa-
LLieHe MPOoKypopa O MPU3HAHWUKM He3aKOHHbIM OMPOTECTOBAHHOIO pelleHusi, aeu-
CTBUSA noAnexat pacCMOTPEHWIO B AECATULHEBHbIV CPOK3S.

Mo aenam 06 ocnapuvBaHWM HOPMATWBHOIO NPaBOBOrO akTa He MOXeT npu-
MeHATbCA Takas npegycmoTpeHHas n/n 5) 4. 1 ct. 159 ITIK obecneuntensHas
Mepa, Kak MpuoCTaHOBMNEHWE AeNCTBUSA OCnapMBaemMoro akta rocyapCTBEHHOro
opraHas®.

[lena no cnopam, BO3HWKLUMM 13 NYyGIIMYHBIX MPABOOTHOLLEHWIA, He MOryT pac-
cMaTpuBaTbCs B MOPsIAKE 3a04HOrO MPOM3BOACTBA

B npoekTe AOMWHMCTPATMBHOIO NpOLIECCYyanbHOTO KOAEKca npeanaraeTcs,
4TOGbI CyA ocTaBnsn 6e3 paccMOTPeHUst aAMUHUCTPATUBHBIN UCK, ecnn B cyaeb-
HOe 3acefaHune He SIBUIICS adMUHUCTPATUBHBIV UCTeL.

Takoe npoueccyanbHoe pelleHne OGYCrnoBNeHO AEWCTBMEM NpUHUMNA AUC-
MO3UTUBHOCTW WU pacnpepgeneHnem obs3aHHOCTU AokasbiBaHus. B cyaebHom 3a-
ceflaHuM agMUHUCTPATUBHLIA UCTel, 06s3aH AokasbiBaTb (hakT HapyLleHus ero

32Cm. 4. 1¢cT1. 273 MK Pecny6nukmn KasaxcraH.
33CMm. u. 1 cT. 274-2 I'TIK Pecny6nuku KasaxcraH.
34Cm. u. 1 c1. 281 ITIK Pecnybnuku KasaxcTaH.
35 Cm. u. 2 cT. 284, 4. 1 c1. 287 'TIK Pecnybnuku KasaxcraH.
36 CMm. u. 6 cT. 283 ITIK Pecnybnukn KasaxcraH.
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Ccy6BbEKTUBHBIX NpaB ocnapuMBaemMblM HOPMaTUBHLIM MNW UHAMBMAYANbHLIM Npa-
BOBbIM aKkTOM, AeictBuem (6e3gericTBueM) opraHa WMCMOMHWUTENbHOW BRactu u
ero AOMKHOCTHOro nuua. Ecnu aaMuMHUCTpaTMBHbLIA UCTeL, He KenaeT UCMONMHATb
npoueccyarnbHble 06513aHHOCTU NO AOKa3blBaHWUIO hakTa HapylleHus ero cybbek-
TUBHbIX NPaB UM 3aKOHHbLIX MHTEPECOB, TO CYA HE MOXET UCMOSNHATL 32 aAMUHU-
CTPaTMBHOrO UCTLA 06A3aHHOCTb [0Ka3blBAHUS.

§ 6. CynebHbiii npouecc
no aAMMHUCTPaATUBHO-NPABOBLIM CMOPaM:
HeMeUuKuh onbIT

KoHcTUTyMOoHHbIe OCHOBbI ~ MPaBOBOV  3aLYUTbI

e Pecnybnuke KasaxctaH

Ct. 13 KoHctutyuumn Pecnybnuku Kasaxctan 1995 r. npososrnawaet Pecny-
6nmKky KasaxctaH AeMoKkpaTU4YeckuM, NpaBoBbIM W COLManbHbIM FOCyAapCcTBOM U
rapaHTUpyeT NpaBo KaXAoro rpaxaaHuHa Ha cydebHyto 3awuTy npae u csobon B
cootBeTCTBUM ¢ KOHCTUTyuMel. DTy rapaHTUio crnefyeT HECOMHEHHO MOoHMMaTb
Takum ob6pasom, YTO OHa PacnpOCTPaHAETCs He TOMbKO Ha rpaxnaHckue u yro-
NOBHblE, HO W Ha aAMUHUCTpaTUBHble Aena. MNpaBoBas 3awWwuMTa B cyae AOJKHA
ObITb BCceobbemnowen n gencrtseHHon. Hecmotpsa Ha To yto B KOHCTUTYUMM
NpsIMO  YNOMWHAETCA TOMbKO FpaXKgaHCKOE W YrofoBHOE CyAOMpOU3BOACTBO, a
afMWUHUCTPaTUBHO-NPaBOBbLIE CMOPbI, COrNacHO NOMNOXEHUAM [paxgaHckoro npo-
LeccyarnbHOro Koaekca, paspellaroTcsi B MOpsiAKe rpaxaaHCKoro CyAonpov3BOA-
cTBa, CT. 75 (N. 2) KOHCTUTYLMM OTKpbIBAeT BO3MOXHOCTb NMPUHSATUSA 3aKoHa, ycTa-
HaBnuBatoLero uHble dopmbl cygonpoussoactea. O6 3TOM CBUAETENLCTBYIOT U
3afjaun, Bo3naraemble KoHcTUTyumein B n. 2 cT. 76 Ha rocyfapCTBeHHble Cyfbl:
cynebHas BnacTb pacnpocTpaHsieTcsl Ha BCe Cropbl, BO3HMKalLMe Ha OCHoBe
KOHCTUTYL MW, 3aKOHOB, WMHbIX HOPMaTWMBHbLIX NPaBOBbLIX AKTOB - CMEfOBaTENbHO,
Takke U Ha agMUHUCTPaTUBHO-NpaBoBble cropbl¥’. C 3TON Lenbio MOryT cosga-
BaTbCsl ocobble agMUHUCTPaTMBHbIE CyAbl. Bo3amoxHO Takke obpasoBaHue cre-
LiManu3npoBaHHbIX KOMNNErnin «rno agMUHUCTPaTUBHLIM Aenam» B pamkax Cy[oB
oblLen pucankumm.

B HacTosiwelt rnaBe 6yayT ocBeLleHbl NpaBuna v npoueccyanbHble NPUHLMMbI
cyne6Horo npovsBoAcTBa No aAMUHUCTPATMBHO-NPABOBLIM cnopam, GonbLiei Ya-
CTbiO BblTEKAOLME U3 HEMELIKOrO OMbiTa, HO KOTOPbIE MOFYT GbiTb MPUMEHUMbI Y
npu CoBEepLUEHCTBOBaHUM 3akoHodaTtenbcTBa Pecny6nuku KasaxcraH.

37 B npaBe 'epmMaHuM Takyto rapaHTUIO NPaBOBON 3aLLWTbLI NPOTUB rOCYAAPCTBEHHON BNACTN COAEPXUT
n. 4 ct. 19 OcHosHoro 3akoHa ®PT.
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B rnaBax 26-28 [paxgaHCKoro npoueccyanbHoro kogekca Pecny6nuvku
KasaxctaH coaepxutcs psg cneymanbHblX MOMOXEHUIR, Kacalowmxca crnopos
ny6nMyHo-NpaBoOBOro xapakrepa. B HMX oTpaxeHbl HEKOTOPbIE, HO HE BCE Cy-
LLleCTBEHHbIe npoueccyanbHble acnekTbl aAMUHUCTPATUBHOro npasa®. MoaTo-
My B JaHHOW rnaBe AaeTcs kpaTkuii 0630p npoueccyanbHblX BONPOCOB afMu-
HUCTpaTMBHOro npasa. [pu 3TOM OCHOBHbIM TE3UCOM SIBNSETCA TO, YTO A/
aAMUHNCTPAaTUBHO-NPaBOBLIX ~ CIIOPOB  HEObXoAUMO  MPeAycMOTPeTbs  OCO-
bble rpoleccyarnbHble HOPMbl, KOTOpble BO MHOMMX OTHOLUEHUSX OTan4a-
oTca  OT npaBun  rpaxgadckoro npoyecca. OCHOBaHvusi Al 3TOr0  Takxe
packpbIBarOTCs UCXO[S U3 aaMuHuCTpatuBHoro npasa [epmaruy. OpHako B
CpaBHUTENbHO-NPABOBOM acrnekTe OHW MPeACTaBMSAT MHTEepec M AN Kasax-
CTaHCKOro npasa.

K noHatuio  agMuHUCTpatMBHOro  npasa

u  npegmeTa  aAMUHUCTPAaTUBHOIO  CYyAONMpoM3BOACTBa

Mpexae Bcero cnepyeT BEPHYTLCS K MOHATUIO aAMWHUCTPATWBHOrO npasa.
Mockonbky peyb naet 06 ocoboli oTpacnu npaea, LenecoobpasHo COOTBETCTBYIO-
WM 06pasomM y4ecTb 3TO OBCTOATENLCTBO MPU ONpeaeneHun npasun cyaebHo-
ro Npov3BOACTBa. B oTnuume oT rpaxaaHckoro npasa agMUHUCTPATMBHOE NpPaBo
OTHOCUTCA K Ny6nuyHoMy npasy rocyaapctsas®. MNpeaMeToM agMUHUCTPATUBHOMO
npaBa SiBNSETCHA rocyAapCTBO Kak HOCUTEMb UCKMIOYUTENBHBIX NpaB. AAMUHUCTPa-
TUBHOE NpaBo 060CHOBbLIBAET, ONpeAenseT U orpaHnyYMBaeT NONHOMOYUS rocyaap-
CTBa, CO3AaBas TEM CaMblM KOHKPETHbIe MPaBOBble OTHOLIEHWUS Mexay rocyaap-
CTBOM U ero rpaxaaHamu?0. CooTBETCTBEHHO, NpoLieccyanbHoe NpaBo CRYXWUT, C
O}HON CTOPOHbI, 3PPEKTUBHOCTU YNpaBneHus, a c Apyron - ero Npo3payHocTu n
3aKOHHOCTW, a TakXe AeNCTBEHHON NPaBoBON 3alimTe rpaxaaH. Kak yxxe rosopu-
nock, KoHCTUTYUMs rapaHTupyeT UHAMBMAYaNbHYIO 3alluTy Npae rpaxgaH B OT-
HOLLEHUW AeNCTBUIA OpraHoB ynpasneHns. KOHCTUTYLMOHHANA rapaHTus NpaBoBOM
3awuTel TpebyeT Toro, 4TOGLI CnNpaBeanvBas M Npo3payHas agMUHUCTPaTUBHasA
npoueaypa 6bina 4ONOMHEHa Takke U COOTBETCTBYIOLMM CyAebHbIM NpoLeccoMm,
YUTbIBaIOLLMM OCOBGEHHOCTM aAMUHUCTPATUBHOrO npasa. [loaTomy BTOpOW Te-
31C HacTosiero naparpada, KoTopbli B AanbHenlwem byaet paccMoTpeH bonee

38 MockonbKy B KasaxcTaHe MrnaHWpyeTcs MpUHSTUE AAMUHUCTPATUBHO-MPOLIECCYanbHOro KOAeKca,
aBTOp HacTosiLLero naparpada oTkasarncsi OT NPUBEAEHUS CPaBHUTENbHO-NPaBOBbLIX KOMMEHTApUEB K OT-
[leNbHbIM MONOXEHWAM AeCTBYIOLLEero npoLeccyanbHoro npaea KasaxcraHa, B 4aCTHOCTH, K OTAENbHbIM
Hopmam ["paxaaHCcKoro NpoLeccyanbHOro koaekca.

390 pa3nnyHbIX MOHSTUSX YNpaBleHNst B hopMarnbHOM, OPraHU3aLyoHHOM U B MaTeEpUanbHOM CMbIC-
ne cm.: Mawrer, Allgemeines Verwaltungsrecht, 14. Auflage 2002, S. 1 ff und S. 47: Ynpasnehue - aTo,
npexae BCero, akTMBHOe, obpalleHHoe B Gyayliee pelueHne npobnem obLiecTBa B UHTEpecax BCEX, T.e.
B WHTepecax 0BLLeCTBEHHOCTH.

40 MnceH Ha3biBaeT 9TO  «aAMUHUCTPATMBHLIM NpaBOOTHOWEHMeM». - B kH.: Allgemeines
Verwaltungsrecht, 2. Auflage 2001, S. 53 ff. (§ 3 Rz. 169-173).
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AeTtanbHoO, 3BYYMT cnepylowum obpasom: ocoboe BosgesicTBue aaMUHUCTPA-
TUBHOrO npasa, Jarujee opraHam ynpasrieHnss BO3SMOXHOCTb pabotatb ag-
PEeKTUBHO, CrefyeT KOMIEHCUPOBAaTL HalMYuem B npouyeccyanbHOM rpase Me-
XaHnsmoB, obecneynBaroLyux €ro fpuMeHeHne B COOTBETCTBUMU C MPUHLMNamMu
MpaBoBOro rocyAapcrsa W NPenocTaBsiomx ONTUMATbHYO — 3aLyunTy.

[na npoueccyanbHOro npaea, MPUMEHSIEMOro NpuW PacCMOTPEHUU aaMUHU-
CTPaTMBHO-NPaBOBbLIX CMOPOB, XapakTepHbl OCOBEHHOCTWU, OBYCMNOBREHHbIE CO-
CTaBOM y4aCTHMKOB npouecca u npegmeTom cnopa. OcnapmsatoTcs B OCHOBHOM
pelleHns opraHoB ynpasneHus, NpuHATbIE N0 B BUAE aAMUHUCTPATUBHBIX aK-
TOB, alpeCOBaHHbIX OTAEMbHbIM rpaxaaHam, nubo B Buae 06LMUX HOPMATUBHbIX
npaBoBbIX akToB. Ho nomumo aTtoro cyaebHoi npoBepke MoryT 6biTb NOABEPTHYThI
N akTudeckne AecTBUS OpraHoB BnacTu, nocaralolwme Ha npasa rpaxaaH. Ha-
KOHel, nuua, umerolme npaBo Ha NonyyYyeHne rocyAapCcTBeHHbIX NOCOBUA, mMoryT
Takxe noTpeboBaTtb UX BbINMaThI.

O6GbIYHO NpuW  ocnapuBaHUN aAMUHUCTPATUBHLIX aKTOB peluaeTcs BOMPOC
O TOM, BbINOMHAKT NN AOMKHOCTHbIE NUUa W Apyrue npeactaBuTenu rocypap-
CTBa CBOW NOMHOMOYMA B COOTBETCTBUU C 3aKoHOAATeNbCTBOM U KoHCTUTyLmei
WUNW Xe OHW HenpaBOMEPHO OrpaHM4YMBalOT U HapylaloT npasa rpaxgaH. Ho, ¢
OPYroi CTOpPOHbI, B CyAe MOXET Takke paccmaTpuBaTbCsi BOMPOC O TOM, UMeeT
NV TpaxnaHuH npaBo Ha MPUHATUE aAMUHUCTPATUBHOIO akra, K npumepy, Ha
paspelueHne unu Ha rocygapcrTeeHHoe nocobue. He Tonbko B YaCTHOM, HO U B
ny6nnYHOM npaBe CyLLeCTBYIOT CyObeKkTMBHblE nNpaBa. ITO MOXeT ObiTb NpaBo
OTAENBbHOrO rpaxaaHuHa No OTHOLLEHWIO K rocyaapcTBy, YAOBNETBOPEHUSI KOTO-
poro oH mMoxeT TpeboBaTb B cyAe (Hanpumep, nNpaBa Ha couManbHYy NOMOLLb,
KOTOpOe BblTEKAeT U3 COOTBETCTBYHOLMX MONOXEHUA ny6nnM4HO-NpaBoBOro
3akoHogaTtenbcTBa)4!.

Kak npu ocnapvBaHuu AeNCTBMIN rocyAapCTBEHHbIX OPraHoB, Tak U nNpu Tpe-
6oBaHUN Npu3HaHUS CyObLEKTMBHLIX NpaB cregyeT NOCTaBUTb BOMPOC, HE Hapy-
WalT 1M A4eNCTBUS rocyaapcTBa NpUHaanexaliue rpaxaaHuHy cyGbekTUBHbIE
npaea. B agmuHucTpaTuBHbIX cyaax epmaHum 3ToT BOMpoc hopmynupyetcs
cnegywowmm obpasom: MMeeTcs N BEPOATHOCTb TOro, YTO MpUHaanexaiue
rpaxaaHuHy npasa HapylalwTca pelleHvwem, AeicTeuem wunu 6esgenctemem
opraHa ynpaBneHus?42

41 Cm. Maurer. Ykas. cou. C. 160-166. [1nsi npuaHaHnsa cy6bekTMBHOIO npaea rpaxaaHnHa Ha ocHoBe
ny6nuyHoro npaea HeobxoAMMO paccMOTpeTh [iBa BOMPOCA: MMeeTCcs N Hopma npaea, obsisbiBatowas
opraHbl YNpaBneHusi K COBEPLLEHMIO onpeaeneHHbIX AedcTBMiA? OBYCrnoBneHo nu cobnioaeHne aToi Hop-
Mbl NpaBa He TOMbKO MHTEpecaMu OOLLECTBa, HO U 3aLLMUTON MHTEPECOB OTAEMbHBIX rpaxaaH?

42 CMm. § 42 n. 2 MNonoxeHust 06 agMuHucTpaTuBHbix cydax (VwGO). VcTey BnpaBe noaatb WUCK, ecnun
ero o6bsICHEHUS AAlOT OCHOBaHUA MpeanonaraTb BO3MOXHOCTb TOro, YTO MpuUHaanexalive emy npa-
Ba GbinNM HapyleHbl, T.e. BO BHUMaHWe crneayeTt NpuHUMaTb CyGbekTMBHOE NpaBo, KOTOPOe MOrno Bbl
6bITb HapyLweHo. CyaebHas NpakTuka He NPeAbABRSET BbICOKUX TPEGOBAHUI K OGBbSCHEHUAM UCTLA, CM.
BVerwGE 44,1 (3); BVerwGE 96, 302 ff.

337



asa 10

Takum obpasom, cyaebHbIn npouecc No aAMUHUCTPATUBHBIM AenamM CryxuTt
VMHAVBMAYaNbHOW NPaBOBON 3alUUTe; OH BCErAa HauvMHaeTcst Mo UHULMaTVBe 3a-
MHTEPECOBAHHOrO rpaxaaHuHa ¢ npegbasneHvsa ucka. pokypop unu apyrue
npeacTaBMTENM rocyaapctea B TaKOM npoLiecce, Kak NpaBuio, He yqacTByloT. 310
He TOT npoLecc, KOTOpbI BeAET NPoKypaTypa B MHTepecax obLuecTBa B Lensx 3a-
LMTBI 3aKOHA MMW BOCCTAHOBIIEHUS eanHoro npasonopsaka. O6e CTOpPoHbI, T.€. B
TOM YuCne U aAMUHUCTPATUBHbIN OpraH BnacTu, B FepmaHun, Kak npaBuno, npea-
cTaBfieHbl agBokaTamu.

B 3TOI CBA3M HEOGXOAMMO pasnuyaTb PACCMOTPEHNE B CyAe aaMUHUCTPATUBHO-
NpaBoOBbIX CMOPOB W /POU3BOACTBO, CBSI3aHHOE C HapylueHuem ObLYeCcTBEHHOro
nopsiaka (kotopoe B KasaxctaHe ocyliectBnsietcs cornacHo Kopekcy o6 agmMuHu-
CTpaTVBHbIX NPAaBOHAPYLUEHWSIX): MPU PACCMOTPEHUM B CyAe aAMUHUCTPATUBHBLIX
NpaBOHaPYLLUEHWA peYb naeT o Nposepke 06BUHEHUA opraHa BnacTu B COBEPLUEHUN
rpaxaaHMHOM HapyLeHWs obLLeCTBEHHOro nopsaka. 34ech, Kak v B yronoBHOM Mpo-
Liecce, Ha OCHOBE AaHHbIX NpeaBapuTENbLHONO paccnefoBaHWsi NPOBOAUTCS AanbHen-
wee cyaebHoe cnefcTBUE ANs BbIICHEHWS TOrO, SIBNSETCA N HaKasaHWe rpaxaaHu-
Ha 3a HapyLLeHve AeNCTBYIOLLEro 3akoHoAaTeNbCTBA HEOOXOANMBIM B LIENAX 3aLLmThl
obLecTBeHHO GesonacHOCTM 1 npasBonopsiaka. Mpouedypa 0bbl4HO HauYMHaeTcs ¢
COCTaBMeHWs Tak Ha3bIBaeMOro aAMUHUCTPATUBHOK NPOTOKONA, B KOTOPOM (HUKCU-
pyeTcs 06BMHEHME B NpaBoHapyLLeHun. Bo3byxaeHue aena BosnaraeTcs Ha opraHbl
BNacTU UNu e Ha npokypaTypy. Kak n B yronoBHOM npoLiecce, rocyfapCTBeHHble
opraHbl JOKHbI BECTU YronoBHoe npecnefosaHue. Takum obpasom, agMUHUCTpa-
TUBHbIE OpraHbl B NpUHLUMNE 0653aHbl Haka3biBaTb 3@ aAMUHUCTPATMBHbIE NpaBoHa-
pYLUEHMS, YTOBbI HACTYNUM NPeayCMOTPEHHbIE B HapYLUEHHbIX HOPMax NpaBoBble
nocneacTBusi U MOXHO ObINo B3biCKaTb AEHEXHbIN LWTpad*3.

O6e HasBaHHble Bbille Npoleaypbl OTNMYalTCA APYr OT Apyra no uenomy
psigy NyHKTOB. B 3aBMcMMOCTM OT Lenu TOW unu WHOW npoueaypbl ee yyacTHu-
KM UrpatT pasnuyHbie ponu. B ogHOM cnyyae rpaxaaHvH SiBNSeTcs UCTLOM, B
Apyrom - oteeTuynkoM. [lpyu ocnapmBaHWM aAMUHUCTPATMBHLIX aKTOB MpoLecc
ABNAETCA COCTA3aTE/IbHbIM W [EWCTBYET MpuHUMN [UCIOSUTUBHOCTH, T.e. Cy-
[ebHbIN cnop SIBNSETCS COCTA3aHWeM M B NOOON MOMEHT MOXET 3aKOHUMTbCS
MUWPOBbLIM COrfalleHUEM, eCnn CTOPOHBI 3TOro noxenatoT. [Npu npecnefoBaHnm
HapyweHui obLLEeCTBEHHOro nopsiaka npouecc SBMAAETCH WHKBU3ULIMOHHBLIM
(mevicTByeT mMpuHUMN paccnefoBaHUs No AoNry cnyxbbl cyabu) WU pelueHue,
KaK npaBuno, AOJHKHO NPUHMMATLCS Cydbel, T.e. npouecc 3aBepluaeTcst nubo
ocyxaeHneM, nnbo npekpalleHnem BBUAY Mano3HaYUTENbHOCTU AesHus, nmbo
onpasaaHueM.

43 OpHako B lepMaHuM B aAMWHUCTPATVBHOM MpaBe, B OT/IMYME OT YrofioBHOTO MNpasa, AencTByeT
NPVHLMN LenecoobpasHOCTH, NO3BONSIOWMIA aAMUHUCTPATUBHOMY OpraHy BNacTy B OnpeaeneHHbIX cny-
Y4asax, NpeayCMOTPEHHbIX 3aKOHOM, OTKa3aTbCA OT MpecrnefoBaHnA npaBoHapyLUeHUs U OT NpUMeHeHUs
Haka3aHus (Hanpumep, B Cryyae BbIHECEHUS MpeaynpexaeHus).
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Ocobasi  npoueccyanbHasi  cuTyauus
B 84AMUHUCTPATUB

CrnepyeT OTMETWTb, YTO B OTNWYME OT rpaxAaHCKOro npolecca cyaebHoe
pas6|/|paTeanTBo no agMMHUCTPaTUBHO-NpPaBOBbLIM CrnopamM He dBndeTca uc-
KNO4YNTENbHO YaCTHOMNpPaBOBbLIM CMOPOM. I'Ipe)Kue BCero cyabsa obsa3aH cnepo-
BaTb MHKBUINLMOHHOMY MPUHUMIY: CyA B CUNY CBOMX 06si3aHHOCTeW [OIKeH
uccnefoBatb 06CTOATENLCTBA AeNa, Nexallue B oCHoBe cropa. B agmuHucTpa-
TUBHOM npouecce npucyTcTeyeT 06I.Ll|eCTBeHHbII7I nHTEpEC, KOTOprI7I BbIXOOUT
3a paMKM 4YacCTHbIX UHTEpPeCOoB y4YacCTHUKOB cnopa wu Tpe6yeT TOro, YTOGHLI 06-
CTOoATENbCTBA Aena ObINN BbIACHEHBLI U B COOTBETCTBUN C HUMMK GbINO NPUHATO
npasunbHoe pelleHue. |-|03TOMy TpeﬁOBaHMe CaMOCTOATENbHO NpPefoCcTaBNATb
CbaKTbI N OoKasaTtenbCTBa, npeabaBsisemMoe K CTOpoHamMm B 4aCTHOM Cy,qeﬁHOM
pa3bupaTenbCcTBe B pamKax rpaxaaHcKoro npouecca, He MOXeT B NMOMHON Mepe
NPUMEHATLCA B afMUHUCTPATMBHOM npouecce. [ipyrne nNpuHUUNbLI Takxe npu-
obpeTaloT B afMUHUCTPATUBHOM npoLiecce ocoboe 3HaYeHve: Hanprumep, npaso
rpaxgaHunHa ObITb BbIC/TylWWaHHbIM nepen TeM, Kak 6y,u,eT BbIHECEHO Hebnaro-
npuaATHOE ANA Hero peleHne rocygapCTtBeHHOro opraHa. HaKOHeLl,, LUeHTpanb-
HYHO posnb B I'Iy6ﬂ|/|‘-IHOM npase UrpakdT KOHCTUTYLUWUOHHbIE MpuHUNIbI paBeHCcTBa
Bcex rnepen 3akoHOM U COpa3MepHOCTU yripaBlleH4YeCKux Mep rnpecrnegyembiv
yersnam. anHI/IHa 3TOro Kpoetcda B agMUHUCTPATUBHOM MNPaBOOTHOLWEHUN U B
oco6oi npoueccyanbHO CUTyauun, B KOTOPON OKasbiBAeTCSA rpaxaaHuH, yya-
CTByIOLL[,VII7I B aAMUHUCTPATUBHO-NPaBOBbLIX crnopax.

Ota ocobas cuTyauuss xapakTepusyeTcs, BO-NepBbiX, PaAKTUYECKUM Hepa-
BEHCTBOM CTOPOH, KOTOpoOe 06yCﬂOBJ’]eH0 NpuBUNErnpoBaHHbIM NOJTIOXEHUEM
N WNPOKUMUN NONMHOMOYUAMU aJMUHUCTPATUBHBIX OPraHOB U MPOABNIAETCA, KakK
npasuno, ewe Ha ctaguu, I'Ipe,D,LIJeCTByIOLLteVI pacCcMOTpeHuto aena B agMUHU-
CTpaTUBHOM nopake. Ap,MI/IHVICTpaTI/IBHbIe OpraHbl ,quICTByIOT OT UMEHU rocy-
AapctBa U MOrytT B OQHOCTOPOHHEM nopAafke, T.e. bes HeOGXO,ElI/IMOCTI/I nony-
YeHUAa npenBapuTenbHOro cornacua rpaxpaHuHa, fasaTtb emMy npeanucaHma u
YKa3aHua. B pamMkKax agMUHUCTPATUBHBLIX Npoueayp opraHbl BNactm NnpuHUMarT
a,D,MVIHI/ICTpaTI/IBHbIVI aKT Unn OTKa3bliBalOT B Bblave paspelleHna unu sbinnate
noco6bus. Y HUX ecTb NOMHOMOYUS TONKOBaTb U NPUMEHATb HOPMbI I'IyGJ'II/I‘-IHOFO
npasa. Kpome Toro, B uensx a@eKTUBHOro NpMMEHEHUss HOPM afMUHUCTpa-
TUBHOIO npaBa OHWU TaKXe HaelleHbl rocy,qapCTBeHHoﬁ BNacTbiO. HaKOHeL[,
OHU 3a4acTyk pacnonaraloT No OTHOLWIEHUIO K rpaxgaHuHy npenmvyLliectsoMm B
3HaAHUAX. C‘-II/ITaeTCﬂ, 4YTO nepen cyaAoM BCe paBHbl, HO B cuny CbaKTI/I‘-IeCKOFO
npeBsocxoAcTBa I'Ipe,D,CTaBVITerIeVI rocyfapcrtesa M3 3TOro KOHCTUTYLUOHHOro Tpe-
6oBaHUA BbiTekaeT 0653aHHOCTb Cyfa ypaBHATb CTOPOHbI cnopa u obecneuntb
cobntogeHve npoueccyanbHbiX MpaB rpaxaaH. B yacTHocTu, no xopaTaicTBy
rpaxgaHmuHa cyq AOJDKEeH npeaoCTaBuUTb eMy Anda onnatbl TOHOPapoB aaBoKaTa
mMaTepuanbHylo NOMOLb ANA BO3MELeHUA Cy,EleGHbIX n3pepxek, ecnn OH AoKa-
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XET, YTO HE MOXET HECTM NpoLeccyarnbHble pacxodbl B CBS3U C HU3KUM YPOBHEM

[0X000B44.

Bo-BTOpbIX, Ny6nunyHoe npaBo (OYHKLUMOHUPYET NPUHLMMUANBHO MHAYe, 4eMm
YacTHoe. B cooTBeTcTBMM C HOpMamu nyGMYHOro npasa nyGnMYHO-NpaBoOBbIe
OTHOLLEHMS MOTyT UHULMMPOBATLCSH B OAHOCTOPOHHEM nopsiake. OpraHbl ynpas-
NeHNs YNONHOMOYEHbl Ha BRacTHble AeCTBUS B OTHOWEHUW rpaxaaH. VMmnepa-
TUBHBIVI XapakTep MyOrMYHO-NpaBoBbIX HOPM BbIpaXaeTcs MOMUMO NPOYEro B
cnegyowem:

* OHW 3a4acTyl MPUHYXAaT U OOHOCTOPOHHE 06s3bIBalOT, TO ecTb B 6osb-
LUMHCTBE CllyYyaeB OHW, B OTIMYME OT JOrOBOPHOro NpaBa, He OCTaBeHbl Ha
YCMOTPEHME UNW AUCNO3ULMIO CTOPOH;

* OHW He npepanonaratT HanU4YMs ocoboro NPaBOOTHOLLIEHUS, KOTOPOE AOMKHO
6bITb CHaYana co3faHo, HO AEWCTBYIOT yHMBEPCA/IbHO B OTHOLLEHUN Noboro,
B YbMX AEMCTBUAX COAEPKUTCS YKasaHHbI COCTaB;

*  OHW OBbIYHO MpeaycMaTpUBAIOT ONpPeaEsIeHHOe PaBoBOEe OCEACTBUE, KO-
TOpOE YCTaHOBIIEHO UMW HACTynaeT B COOTBETCTBUM C TBEPAO YCTaHOBMEHHbI-
MU npasunamu;

* [axe B Cny4ae, Korga npaBoOBOE NOCMNEACTBUE HE YCTAHOBMEHO, @ OCTaBNEHO
Ha ycmoTpeHue, pelueHue OyaeT MpUHMMAaTbCA B OQHOCTOPOHHEM nopsiake
YNOMHOMOYEHHBIM AOMKHOCTHBIM NMULIOM;

* MpaBOBble MOCMNEACTBUS 3aKMYaTCa B 06S3aHHOCTY rpaxgaHnHa CoBEpLUNTb
Kakoe-TO AeCTBUE, YTO-TO NPETEPNETL UMM BO3AEPXKATLCS OT COBEPLUEHUS Aen-
CTBUS, T.€. NMPU3HATb PELLUEHME, B BbIHECEHUN KOTOPOTO OH, Kak NpaBuiio, He y4a-
CTBOBAS1 UMK, NO MEHbLUEN MEPE, ET0 y4acTUe He Urpaso CyLLECTBEHHON ponu;

*  OHW MOryT GbiTb WCMNONHEHbI CaMUMU aAMUHUCTPATUBHLIMU OpraHamu, npu-
4YeM nof WUCMoNHeHEM criegyeT NOHUMATb Takke NPUHYAUTENbHOe UCMONHe-
HWe, OCyLLECTBIIEHHOE OPraHoOM BRacTu;

* B CNy4Yae COMHEHWUS OHW MOFYT Takke OblTb MCMOMHEHbI HEMEANEHHO, He3a-
BUCUMO OT kanobbl, NOAAHHOW NPOTUB HWUX, ECAIN OTCPOYKA WUCTMONHEHUS NpPO-
TUBOpeunna Bbl CyLLeCTBEHHbIM FOCYAAapPCTBEHHBIM UHTEPECAM.

MHbIMM cnoBamu, ny6nvyHoe npaBo MPUBOAMT K BO3HWKHOBEHWUI 0Co60ro
MPaBOOTHOLLEHUST MEXAY FOCYAapCTBOM W rpaxaaHuHoMm. Peyb maeT, Kak yxe
oTMeuYanocb, O MNpPaBOOTHOLWIEHUW, KOTOpoe, B noAaBnsioweM 6onblUMHCTBE
cnyyaeB, B OOQHOCTOPOHHEM MOPSIAKE MHULMMPYETCS U 0hOpMNSEeTCA OpraHoM
rocyjapCTBEHHOI BNAacTn, TO eCTb HE3aBUCHUMO OT Y4acTUsl 3aUHTEPEeCOBaHHbIX

4 MNpepocTaBnss NpaBo Ha MaTepuasnbHyto MOMOLLb At BO3MELLEHWS CyAEBHbIX U3AEPXKeK, 3aKoHoAa-
Tenb No3aboThICS O TOM, YTOGb! OCYLECTBIIEHUE NPABOBOTO PABEHCTBA B XOAE 3alUMThI CBOUX UHAMBU-
flyanbHbIX Npae B CyAe HE NOTEPMENo MOPaxXeHUsi B CUIYy IKOHOMUYECKOI HecocTosTenbHoCTH (BVerfGE
35, 348 <354 f.>). Ecnu cyn yxe nocne nepeoi, npeaBapuTenbHOW OLEHKW He Cuyen, YTO 3asBneHue
rpaxgaHuHa sBnseTcst 6ecrnepCcnekTUBHBIM, TO OH, Kak NpaBuWo, AOMKEH AaTb BO3MOXHOCTL BOCMONb30-
BaTbCS MaTepuanbHON NMOMOLLLIO [N BO3MELLEHWS CYAeGHbIX U3EPXKEK.
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nuy. Tem cambiM rpaxpgaHvWH CTaHOBUTCS afpecaToM - eCfu He MpPOCTbiM 06b-
€KTOM - OCYLLeCTBIIEHNsI TOCYAapCTBEHHOW BnacTu. 3TO AeiicTBYeT B NpuHLMUNe
Kak B OTHOLUEHUW pacnopsikeHWh M 3anpeToB, KOTOPble OrpaHuM4MBaloT peanu-
3auuo NpaB rpaxaaH, Tak M B cnyvyae NonyyeHus paspelleHuid unu rocyaap-
CTBEHHbIX NOco6uil. PelueHne opraHa ynpaBrneHUsi, BbIHECEHHOE B afMWHU-
CTpPaTMBHOM aKkTe WNU B NPaBOBOM MpeAnucaHuu, 3akn4vaeTcs B KOHcTaTaluum
TOro, YTO SIBNAETCA 3aKOHHbIM W YTO rpaxAaHWH JOMKEH Aenatb, a Yero oH
nenaTtb He umeeT npaBa. CBOWM yka3aHWsi OpraHbl ynpaBreHUsi BbiCKa3biBalOT
C No3uuUWi rocyaapCTBEHHOro aBTOpUTETA M MOTYT B Clyvyae Heob6xoauMocTu
O06BUTBCA MX UCMONHEHNS C UCMNONb30BaHWEeM CPEeACTB rocyAapCTBEHHOrO Npu-
HYyXAEeHUsi. B OTHOLIEHWMN rpaxdaHWHa, KOTOPOro OHW KacalTcsi, HeMeaNIEHHO
co3faeTcs npaBoBas Mo3uLusi, KoTopasi BblpaxaeTcsi B 0cobbix obs3aTenb-
cTBax M npasax.

ApexTnBHOE  yripaBrieHue, MHTEpechl

W Ipeanoceisiki  MOSIHOMOYMA  rocygapcrsa

Ocobasa KOHCTpyKUMS NyBnM4yHOro npaea Kak «nNpuBUNErMn rocygapcrear
CNY>XWUT NoBbIWeHNI0 3 dEKTUBHOCTN ynpasnerHusa. O6LecTBO 3aMHTepecoBaHo
B TOM, 4TODbl rocyaapcTBO ocTaBanocb AeecnocobHbiM. [y6nunyHo-npasoBble
HOpPMbI AeiCTBYIOT B MHTepecax coobliecTBa Bcex rpaxaaH. ObnevyeHHoe oco-
B6bIMW MONHOMOYUSAMMW, TFOCYAAPCTBO COXpaHAeT obs3aHHOCTbL obecneunTb 06-
LiecTBeHHoe 6naro rpaxpgaH, obLWecTBEHHbIN NOpsAoK M npasoByo Gesonac-
HOCTb (salus populi suprema lex wnn «6naro Hapoga €CTb BbICLUMIA 3AKOH»).
O6LecTBeHHbIV MHTepec He 0b6s3aTenbHO coBNajaeT C rocyAapCTBEHHbLIM, OH
HanpaBneH Ha 3awuTy obLlecTBeHHbIX bnar, KoTopble AOMXHbl OXPaHATbLCA B
NHTepecax Bcex: obljecTBeHHas 6e30nacHOCTbL U NOPAAOK, 340pPOBbe Hacene-
HUs, obpasoBaHMe, 3KOHOMUYECKOe pasBUTUE, OXpaHa OKpyxXallien cpeabl U
NPUPOAHbIX PECYPCOB U T.4.

YT106bI BLINOMHMTL 3TW 3ajayun, Npu co3gaHuu nyo6nM4yHOro npasa NpuopuTeT
6bIN OTAaH MCNONHUTENBHON BnactTu. ATOT akT HeOBXOAMMO yunTbIBaTh B cyae.
OyeBUAHO, YTO TeXHUKa My6NMYHOro NpaBa OPUEHTUPYETCA He TONbKO Ha Npaso-
Bble rapaHTuu Ans rpaxaaH v NogyYvHEeHne opraHoB YNpaBlieHUst 3aKOHY, HO Tak-
Xe U Ha acnekTbl 3PdMEKTUBHOCTU YyNpaBneHus, T.e. Ha AelCTBeHHoe, BbicTpoe
W onTMManbHOE WCMOMIHEHWE 3aKOHOB, Ha NPO3PayYHOCTb U peHTabenbHOCTb aja-
MUHUCTPATUBHbIX NpoUeayp, a Takke Ha MpoCTOTy M AOCTYNHOCTb Mpasa - He B
nocnegHio0 ovepeap B Lensx obneryeHms ero npumeHeHus. B ocobeHHon mepe
aTa 3aKkoHofaTenbHas TeXHWKa NPOSBNSETCSA B 3aKOHOAATeNnbCTBE O Hanorax u
cbopax, HO OHa TakXe MONoXeHa B OCHOBY W OCTanbHOro afMWHUCTPaTUBHOIO
npasa.

C TOYKM 3peHMs MPUHLMMNOB NPaBOBOro rocydapcTeBa M AemokpaTuu npeno-
cTaBfeHne rocygapCTBEeHHbIM OpraHaM MOMHOMOYMI Ans 3PMEKTUBHOMO OCYy-
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LLECTBNEHNS OT UMEHM FrOCYAapCTBa rocyJapCTBEHHOM BNAcTW 4OMNYCTUMO TOMbKO
npy HanW4uM ABYX NPeAnoChINIOK.

Bo-nepBbix, Heob6xoanMo obecneynTb TECHYIO CBSI3b OpraHoB ynpaBlieHusi
C 3akoHOM. OpraHbl ynpaBfieHWs AOMXHbl M BNpaBe AeiCcTBOBaTb TOMbKO Ha
OCHOBaHUM 3akoHa*s. ObweobsizaTenbHble NpaBuna M pelleHnst Mo KOHKpeT-
HbIM Crny4YasiM JOMKHbI B OAWHAKOBOW Mepe OCHOBBLIBATLCS HA MOMHOMOYUSIX,
YCTaHOBMEHHbIX 3aKOHaMU, KOTopble ObiNMM NPUHSATHI NapnaMmeHToMm. loa3akoH-
Hble aKTbl, BblpabaTbiBaemble, BBOAWMbIE B AENCTBME U UCMOSHAEMbIE OpraHa-
MW ynpaBreHusl, Takke AOMKHbI ONUMPaTbCA Ha 3aKoHHble TpeGoBaHusi. Kpome
TOro, 13 nNo6oro 3akoHa, NPUHATOro B NPaBOBOM rocyapcTBe U AAtOLLEM TE UMK
MHblE MOMTHOMOYMSI, OMKHO CMEeAoBaTh, HACKOMbKO Aaneko opraHbl BNacTtu Mo-
ryT UATU B OCYLLECTBIIEHUN CBOMX MOSTHOMOYMI U KaKMe OCHOBHbIE MpaBa rpax-
OaH U KakuMm o6pasoM OHU MOTyT OorpaHu4MBaTh (OroBopka B 3akoHe). [Mpu aTom
opraHbl yrnpaBfeHns AOMKHbI MOCTOSAHHO NMOMHWUTBL O MPUHLMMNE COPa3MeEPHOCTU
ynpaBneH4yecknx Mep npecregyembim Lensm, cobniogeHne KoToporo MoryT npo-
KOHTpOnupoBaTb CyAbl.

Bo-BTOpbIX, 0cOGasi KOHCTPYKUUA NMyGnuyHOro npasa, oTAakoLas npuopuTeT
rocyfapcTBy, sBNsieTCH Npuemnemor nvb B TOM cnyvyae, ecnu OeicTBus u
peLLeHUs: opraHoB UCMOMHUTENBHON BNAcTU He UCKMIOYEHbI U3 cpepbl KOHTPO-
N5t CO CTOPOHbI ApYrux BeTBel Bnactu. PasgeneHune BnacTei B rocyfapctee
ABnsieTcs elwe ofHUM TpeboBaHWeM npaBoBoro rocydapcteat. KoHTponb 3a
OEeWCTBUSIMU OpPraHoB YMNpPaBliEHUs CO CTOPOHbI HE3aBUCUMbIX Cy[OB*’ npea-
cTaBnsieT coboil Bcero Nulib OAWH acnekT W3 MHOrMX Apyrux. M B HOpmOT-
BOPYECKON AESATENBHOCTU, U B NpaBONPUMEHEHUM B3avMOAEWCTBME rocyaap-
CTBEHHbIX OPraHoB HeobxoAMMO ANs co3AaHUs (OYHKLMOHAMNbHBIX MEXaHU3MOB
KOHTpons. [MapnaMeHT NpPMHUMAaET 3aKOHbl, OpraHbl ynpaBneHus U3aarT noa-
3aKOHHble MpaBoBble akTbl. [ly6nvyHoe npaBo pa3BMBaeTCs BO B3auMOAeW-
CTBMM BETBEW rocyAapCTBEHHOW BrnacTu. [eicTByloWmne HOPMbI BbiTEKAKOT U3
KOHCTUTYLUW, NPUHATBIX NapnaMeHTOM 3aKOHOB, HOPMaTWBHbIX NPAaBOBbIX aK-
TOB WCMOMHUTENbHOW BNacTu, aAMWHUCTPATUBHOM MPaKTUKM OPraHoB BracTu
n cynebHol npakTuku cygoB. Takum obpas3om, Bce BETBU rocygapCTBEHHOW
BMacTu - 3akoHodaTenbHas, UcnonHuTensHas n cyaebHas - yyactsyoT B npo-
Lecce YTOYHEHUst AeicTBYlOWeEro nybnMyHoro u rocyaapcteBeHHoro npasa B
CMOPHBIX Cryyasix NocnefHee CroBO OCTaeTcs 3a Cyamu, NOCKOMNbKY OHU Mpu-
3BaHbl BEPLUNTL MPaBOCYyAME U B 3TUX LiensxX TONKOBaTb 3aKOHbl (MOHOMONWS
Ha oTnpaBrieHne npaBocyaus HasBaHHbIMM B KoHctutyumm cypgamum). U xota

45 Cm. n. 4 cr. 3 Konctutyuum PK; cm Takke n. 3 cr. 20 OcHoBHOro 3akoHa "'epmaHum

46T1. 4 cr. 3 KoHcTuTyumum PK npsiMo HasbiBaeT pasgeneHne BnacTeil a kauyectBe KOHCTUTYLMOHHOMO
npuHUMna. B KOHCTUTYLUMOHHOM npaBe epmMaHuu 3TOT MPUHLWN Halen CBOe BbipaxeHne B NN 2 n 2
ct. 20.

47 O He3aBMUCMMOCTY cyaoB oM. n. 1 cT. 77 KoHcTutyuum PK.
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OHW He MOryT CBOWMM peELUeHWEeM MOAMEHUTb PELUEHWUS YMNOMHOMOYEHHbIX Ha
3TO rocyAapCTBEHHbIX OpPraHoB, MpUHUMAs, K NpuMepy, cyaeGHblii akT BMEeCTo
aAMUHUCTPATUBHOIO, OHU MOTYT OTMEHUTb HE3aKOHHblE peLIeHUs W, Kpome
TOro, 0683aTb rocylapCTBEHHbIA OpraH NPUHSATL UMEHHO TO peLleHne, KoTopoe
COOTBETCTBYET MHEHUIO CyAa O NPaBWbHOM AEeACTBUU U NPUMEHEHWUMU 3aKOHO-
nartenbcTBa.

Bagayn cygos,

NPUHAMAEIOLYNX PELUEHUA MO0  aAMUHUCTPATUBHBIM  Criopam

B aTom KOHTekcTe (paszeneHue BnacTeli, 06513aHHOCTb OpraHoB ynpaBneHus
cobniogatb 3aKOHOAATENbLCTBO) 3a4advy Cy[OB MOXHO ONpeaenuTb Kak paspeLue-
HWe aAMWHUCTPaTUBHO-NPAaBOBbLIX CNOPOB B COOTBETCTBUM C KOHCTUTYLMEN U KOH-
CTUTYLMOHHBIMW MPUHLMNAMU, 3aKOHOOATENbCTBOM.

CynebHblii npouecc CnyxuT B NepByl ovyepefb MHTepecam WHAWBUAYyanb-
HOW npaBoBOWN 3awWwuTbl rpaxaaH. lMpexae Bcero B npoueccyanbHO-NpaBoBOM
OTHOLWIEHUN B cyae MoxeT ObiTb McnpaBneHo To, 4To 6bino ynyuweHo paHee. K
npumepy, npu agMMHUCTPATUMBHOM NPOM3BOACTBE fena opraH Bnactu obsisaH
BbICNyLWaTb rpaxaaHuHa unuv aatb emy BO3MOXHOCTb BblCKkasaTb CBOWM 3ame-
YaHusa elle OO TOro, kKak MM OyaeT OKOHYaTenbHO MPUHATO HebnaronpusiTHoe
ONS rpaxaaHuHa pelleHne n yuwemrneHbl ero oxpaHsemMble 3aKOHOM MHTepechI.
B agMuMHUCTpaTMBHOM NPOW3BOACTBE rpaxpaHwWH Hagensetcs psagoMm npouec-
cyanbHblX NpaB M MpaBOM Ha y4yacTue, koTopble obecneumBatoT cnpaBeanvMeoe
cynebHoe pasbupaTtenbcTBo. B cnyyae npeHebpexeHus aTMMK npaBamu 4acTto
BO3HWKaEeT BOMPOC, B KakoW mepe ynyLweHHOe MOXHO McrpaBuTb B cyaebHOM
pasbupartenbctBe. He Bcerga, HO B HEKOTOPbIX Cryyasx ucnpasneHue ownbok
B cyde elle BO3MOXHO*8. C 3TON TOYKM 3peHus cyaebHoe pas3bupatenbcTBO No
ny6nnYHO-NPaBoOBbLIM CMoOpaM MOXHO OXapakTepusoBaTb W Kak NpoAomKeHue
aAMUHUCTPaTUBHOW npoueaypbl.

K 06513aHHOCTAM cya OTHOCUTCA Takke NepecMoTp pelleHusi o6 1cronHeHun
pelleHus opraHa yrnpaBlieHuUsl U, Kak NpaBumno, OTCpoYka WCMONHEHWUS 4O 3aBep-
weHus cyaebHoro pasbupartenbcTBa (nNpuocTaHaBnuBalolwlee AeWCcTBME WCKa).
Ecnu cooTBeTcTBYylOLLEE peLUeHWE FOCYAapCTBEHHOrO OpraHa YXe MCMOMHEHO,
BO3HMKaET BOMPOC, SIBMSETCA NN UCMONHEHWE HeobpaTUMbIM U UMEeT Nn rpax-
[aHWH NpaBo Ha yCTpaHeHue NocneacTBuiA U Bo3MelleHne ybbiTkoB. PelleHne 06
3TOM Takxe MOXeT ObiTb BbIHECEHO B XoAe pa3bupaTtenbcTBa B agMUHUCTPaTUB-
HOM Ccyfe B CBA3M C OLEHKON AeNCTBUI opraHa ynpasreHust.

48 Cm. §§ 45, 46 repmaHckoro 3akoHa «O6 agMMHMCTpaTMBHBLIX nNpouedypax». OpHako AaH-
HOE MOMOXeHNe HEeKoTOpble yuyeHble-npaBoBe/bl, CCbiNasch Ha MPUHLMN NpaBOBOrO rocyaapcTsa W
npoleccyanbHo-NpaBoBble MOCNEeACTBUA OCHOBHbLIX NPaB rpax/jaH, paccMaTpuBalT Kak HEKOHCTUTYLM-
oHHoe. lMocnenytoliee ucnpasreHne npoleccyanbHbIX OWWBoK B cyde He [OMKHO MPUBOAUTb K BbIXO-
nalMBaHuIo eCTBEHHOCTMU LieHTpasnbHbIX NpoLeccyanbHbix npae (cMm. 06 atom B kH.: Kopp / Schenke,
Verwaltungsgerichtsordnung, Kommentar, 14. Auflage 2005, Anmerkung zu § 46, Rz. 5).
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MomunmMo 3Toro MHTEpPEC NpeacTaBnseT He TOMbKO 3aliuMTa npaB UHAMBUAYY-
Ma, HO TakXe W OAMHAKOBOE M0 OTHOLUEHWUIO KO BCEM rpaxzaaHam AevicTsne u
npumeHeHune nybnm4yHoro npasa. M xots B agMUHUCTPATMBHOM npouecce pe-
WeHWe cyaa BbIHOCUTCS inter partes, T.e. pe3onioTWBHAs YacTb pelleHust pac-
NPOCTpaHseT CBOe NpsSMOe AENCTBUE WUCKIIOYUTENBHO Ha CTOPOHbI, YYacTBYylO-
LWMe B Cnope, 3TO peLUeHne B COOTBETCTBUM C NPUHLUMNOM NOAYMHEHWS OpraHoB
ynpaBneHnsa 3akoHy [OMKHO ONMpaTbCcs Ha matepuansHoe npaso. Kpowme Toro,
OHO NpefcTaBnAeT WHTEepPeC M ANA OPYrux rpaxnaH, HaxodAwuxca B aHano-
rMYHon cuTyauuun. MNpy HanUuuM COMHEHW NpeacTaBUTENW FOCYAapCTBEHHOW
BRnacTu Takxe GyayT onupaTtbecsa Ha cyaebHoe pelueHne, ecnv oHo 3aTparvBaeT
Unu orpaHnymMBaeT ux npaea. B agMuHucTpatMBHOM npaBe AomxkHa 6biTb obe-
crnevyeHa OAHOPOAHOCTb AEWCTBUIA U pelleHuii opraHoB Bnactu. Ha 6yayuiee
OOMXHO OblTb YCTAHOBMEHO, Kakoe ny6rnMyHoe nNpaBo OTHOCUTCS KO BCEM M Kak
ero npaBWMbHO NPUMEHSITb. B cuny ynomsiHyToro Bbille MMMEpaTUBHOINO Xa-
paktepa ny6nuyHoro npaBa OAWHAKOBOE NMPUMEHEHWE 3aKoHopaTenbcTBa Ans
BCEX FpaxpaaH CTaHOBUTCS 0COBEeHHO 3HauyuMMbIM. of oAMHAKOBLIM AeACTBUEM
1 NMPUMEHEHMEM creayeT B MeEpBYK ovepeab NOHMMaTb eauHoobpasHoe Ton-
KOBaHWEe 3aKOHOB rOCYAapCTBEHHbIMW OpraHamu Kak MnpaBONPUMEHUTENSAMU.
BaxHo, 4TO BO3HWKAET a4MUHUCTPATUBHO-YNPABIIEHYECKasi MpakTuka, Ha
KOTOPYI MOXHO MONOXWUTbCS. He TOnbko NMpaBUIbHOCTb, HO Takke WM eAuHO-
obpa3Hoe NpuMeHeHWe 3akoHa MOXeT OblTb nMpoBepeHo cyaom. KoHcTutyuu-
OHHbIM SIBMSIETCS MPUHLMN paBeHCTBa nepef 3aKOHOM, TECHO CBS3aHHbIN C
npuCyLLMMM NPaBOBOMY rOCYAapCTBY NpUHLMNAmMU, KoTopble 06a3bIBalOT opra-
Hbl BnacTu cobnodaTb 3aKOHbl U 3alyuLLaT 4OBEPUE K HEW.

PestoMupys BbILLEM3NOKEHHOE, MOXHO CckasaTb, YTO 3ajaya afMUHUCTpa-
TUBHBIX CYA0OB 3aKITIOYaAETCs B Pa3bsCHEHUN 3aKPEMNNEHHbIX B aAMUHNUCTPATUB-
HOM npaBe NpaB rpaxpaH B Xofe CrpaBeAsIMBOro U npo3payHoro cyaeGHoro
pasbvipaTenbcTBa. B aTux Uensx cya npoBepsieT, SIBASOTCA NU OeiCTBUS rO-
CyAapcTBa 3aKOHHbIMW (K MpUMepy, pelleHue aAMWHUCTPaTUBHOIO opraHa B
BMAE aAMUHUCTpaTUBHOro akta). Mpy paccMOTpeHun UckoB 06 ocnapvBaHum
aAMUHUCTPATUBHBIX akToB, OGPEMEHSIIOLMX rpaxaaH KakumMu-nmbo o6si3aHHo-
CTSIMU, creayeT MocTaBWUTb BOMPOC O TOM, COGMIOAEHBI N NpoueccyanbHble
HOpPMbl U hopManbHble TpeGoBaHWS, NpeabsBsemMble K aAMUHUCTPATUBHBIM
akTam. Kpome TOro, ¢ MomoLLbio 0pUANYECKON OLLEHKN B KaXAOM KOHKPETHOM
cryyae BbISICHSIETCS, COOTBETCTBYET N aAMWHUCTPATUBHbIA akT HOpMam Ma-
TepuanbHoro npasa. C 3ToW Lenblo CyA AOMKeH NpoBepuTb, ObIN MU aaMUHK-
CTpPaTUBHBIV akT NPUHSAT Ha OCHOBE U B MpeAenax HopM MaTepuanbHoOro npaea,
KOTOpble AalT OpraHy ynpaBrieHWsl MOJTHOMOYUS AN COOTBETCTBYHOLWMX Aeii-
CTBWiA. W ecnu agMWHUCTPATUBHBIA akT GbiN MPUHAT HE3AKOHHO, CyA AOIKEH
TaKkke paccMoTpeTb BOMPOC O TOM, HE MPUBEMNO NN 3TO K HapyLIEHWO Npas
ucTua.
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OocTyn K npaBocyauio U cobniogeHune npoueccyarnbHbiX HOPM;

KOHCTUTYLMOHHbIE U NpoueccyalsibHble NMPUHLUMBI

Ons nonHoli n addeKkTuBHOW cyaebGHOVW MpaBoOBOM 3awuTbl B NyGnu4YHO-
npaBoBbIX CMopax CyLlecTBYeT [Ba B3aUMOCBSA3aHHbLIX KOHCTUTYLMOHHbIX npa-
Ba: OAHO M3 HWUX rapaHTMpyeT AOCTYN K NpaBoCyauio*®, apyroe - cnpaseanveoe
cynebHoe pasbupaTtenbCcTBO C cobniogeHueM npoueccyanbHbiX HopmS0. Oba
3TUX NpaBa NOMy4Ynnn HacTonbko NoApobHOe M LUIMPOKOoe TonKoBaHwe B cyaeb-
HOW npakTuke 'epmaHumn, 4To cdepbl UX MPUMEHEHUS B MMaHe COAEPXaHUsA yxe
HauynHalT nepecekatbcs. Kpome Toro, B eBponeckoms! n mexayHapogHoM npa-
Be52 CyLecTBYIOT aHanornyHble nNpaBoBble rapaHTUW, KOTOpble Takke nomny4valoT
AanbHelillee pasBuMTUe B pamkax CyAebHOW NpakTUKW, UnK, Kak 3TO NPOUCXOAUT
B cnyyae ¢ OpraHusauyveinn O6beanHeHHbIX Hauuin, B KOMMEHTapusx (CM. Tak Ha-
3biBaemble general comments and concluding observations).

CBoboaHbIn 4OCTYN K cyay AomkeH obecneynTb BO3MOXHOCTb BCECTOPOHHEN
npoBepkn akTUyecknux obCTOSATENLCTB M NPaBOBbLIX aCNEKTOB ucka. BoamoxHo-
CcTell nepenpoBepku, KOTOPYD MOryT MPOBECTW CaMu opraHbl ynpaBneHus, npu
HanMyYnM COMHEHWH HegocTaTouHO (cM. AocyaebHble o6xanoBaHWe B BEAOMCTBO
UNU «NPOM3BOACTBO MO MPOTECTY»). B COOTBETCTBUM C NPUHLUMNOM pasgeneHus
BnacTel u BCNEeACTBME TOMbKO YTO YNOMSHYTbIX €EBPONENCKUX U MeXOyHapOAHbIX
cyaebHbIX rapaHTuii oKoHYaTenbHOe peLleHne AOIMKHO MPUHUMATbCA HesaBucH-
MbIM CyOM, HE UHTErPUPOBAHHbLIM B MEPaPXUI0 UCMONHUTENBHOW BNacTu.

CnpaBeanveoe cyqonpounssoAcTBO ¢ cobnoAeHnem npoLeccyanbHbiX HOpM Tpe-
6yeT B nepBylo oyepeab 3acnylIMBaHUS UCTLA; B OTHOLLEHUN ero TpeboBaHusa emy
[OMmxHO 6bITb 06ecneyeHo cyaebHoe cnywanue, T.e. NpefocTaBneHa 4ocTaTovHas
BO3MOXHOCTb BbICKa3aTb CBOWM 3aMeuvaHusi U NpeactaBuTb Aokasatenbctea®s. O6-
nafgaHve HyXHOW MHdopMaLuuen yBenuunmBaeT LIaHChl UCTLA Ha YCMeLlHbIn ncxon
npouecca. Takum obpa3om, n3 npaea Ha 3acnylumBaHue W BbiCKa3blBaHUE CBOE
no3unuumn HeOoTBPaTMMO BblTEKaeT Takke npoleccyarnbHoe NpaBo Ha NonyyYyeHne uH-
dhopmaLmmn®4, koTopoe HaxoauT 0coboe BbipakeHne B HEKOTOPbIX MpoLeccyanbHbIX
npasunax: cyf AOMKeH CBOEBPeMEHHO MHGOPMMPOBaTh UCTLA O XoAe npoLecca, O
3asBNEHUsX, caenaHHbIX OTBETYMKOM, KPOME TOro, UCTeL, NonyyaeT CyLecTBEHHOe
npaBo Ha O3HaKOMMEHWe C akTaMun afMUHUCTPATUBHBIX OPraHoB.

49CM. n. 4 cT. 19 OcHoBHOro 3akoHa ®PI; n. 2 cT. 13 KoHCTUTYy LUy

50Cm. n. 1¢T. 103 OcHosHoro 3akoHa ®PI™, n. 1 ¢T. 13 KoHcTutyumm PK.

51Cwm. n. 1 cT. B EBpOneiickoii kKoHBeHL WM 0 3awyuTe npas Yenoseka (EKMY).

52 Cm. cT. 14 MexayHapoaHOro nakTa o rpaxaaHCkmx 1 nonuTuyeckux npasas ot 19 ae
0 cygonpousBoAcTBe ¢ cobniogeHveM npoLeccyanbHbiX HOpM; cM. Takke «Fair Trials Manual» opranu-
3aummn «MexayHapogHas aMHUCTUS», BEPCUSt Ha pycckom ssbike: http://www.amnesty.org/en/Nbrary/Info/
POL30/002/1998 (nata nocelyenuna 1 Hosi6psa 2009 r.).

53Cwm. n/n4)n. 3 ct. 77 KoHctutyyum PK. - KOHCTUTYLIMOHHOE NpaBo Ha 3acnyLUMBaHN!
Ha nony4eHue nHdopmaLmu, kak NpaBo O3HAKOMIIEHWsI C MaTepuanamu Aena, Takke UrpaioT peLlatoLLyto
porib elle He cTaguu NPOM3BOACTBA @ aAMUHUCTPATUBHOM MOPsiAKE.

54 Hufenf. Verwaitungsprozedrecht. 2. Auflage 1996. § 3511. S. 588.
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HasBaHHble Bbllle MNpaBa [AOMOMHATCS OeNCTBUEM MpuHUMNa npaBoBoro
rocynapctBa®® n TpeboBaHWEM paBeHCTBa BCEX Mepes 3akoHoMS6, T.e. OBYMS
OCHOBHbIMW KOHCTUTYLIMOHHbIMK MpuHLMNamu. MNepBblidi NpUHLMN NOBbLILLAET Tpe-
6oBaHusa Kk crnpaBeanueBoMmy cyaebHomy pasbupaTenbcTBy ¢ cobniogeHvem npo-
LieccyanbHbIX HOpM. [MpoueccyanbHoe NpaBo AOMKHO HAaAENWUTb YYaCTHUKOB Cy-
AebHoro npouecca nogpobHo NponncaHHLIMKU NpaBaMu Ha 3asiBfieHne Xo4aTancTs
1 BbICKa3blBaHWE CBOEN MO3ULMM U rapaHTMpOBaTb UX y4acTue B yNOpsiA0YeHHOM
npoLecce fokasbiBaHus. MNpuHLMN paBeHCTBa BCeX Nepej 3akoHOM CTaBUT nepes
CyOoM 3afjady ocTaBaTbCsl HelTpanbHbIM UM GecnpucTpacTHbIM, NpefoCTaBnsis
o06enm cTopoHaM paBHble BO3MOXHOCTW B OTHOLLEHWUM OCYLLECTBEHNS NpoLeccy-
anbHbIX Npas. Kpome Toro, oTctofa BbiTEKAET NPOLECCYanbHO-NPaBOBOM NPUHLMN
paBHbIX CPEACTB 3aluThl. Mpu HaNUuYMKM y 0AHOTO M3 y4acTHMKOB npouecca 6onb-
LWKMX PaKTUYECKUX NMPEUMyLLECTB NPU NPEeACTaBNEHUN [oKa3aTeNbCTB CO CTOPO-
Hbl CyAa MOryT NOHafobuTbCs Mepbl, ypaBHUBAIOLLME BO3MOXHOCTY CTOPOH.

HapyLieHusi 3TUX KOHCTUTYLIMOHHbIX rapaHTuii, B 0COOGEHHOCTU HapyLueHue
npaBa rpaxgaHuHa ObiTb 3acnyLlaHHbIM, Kak NpaBuIio, NPUBOAAT K CYLLECTBEH-
HbIM npoleccyanbHbiM owunbkam. CyliecTBeHHble OWMWOKU B afMUHUCTpATUB-
HbIX Mpoleaypax SIBASIOTCS OCHOBaHWMEM ANs NpefgbsiBieHust ucka B cyd, a
cyllecTBeHHble owunbKM, AonylleHHble B xoae cyaebHoro pasbupartenbcrtea B
nobom cnyvae sIBNATCA OCHOBaHWEM ANt nMepecMoTpa Aena U, B KOHEYHOM
cyeTe, MOryT cTaTb npegMeToM obpatlleHusi B KoHCTUTyLmoHHbI Cya.

CyLecTBOBaHNE KOHCTUTYLIMOHHbBIX rapaHTuid BneveT 3a coboi Ha ypoBHe 3a-
KOHOAATENbHOro perynvpoBaHusi Cy[0oNpoM3BOACTBa MOSBNEHUE HOBbLIX MpoLiec-
cyanbHbIX Npae U NpuHUMnoB. OHK o6palleHbl, C OAHON CTOPOHBI, K CyAy, KOTOpbIi
pyKOBOAWT MpPOLIECCOM U, CriefoBaTenbHO, HeceT OnpefeneHHyl OTBEeTCTBEH-
HOCTb 3a cobntofeHne ctaHgapToB npaBoBoro rocygapctea. C Apyroil CTOPOHbI,
OHMW TakKXe MPUMEHUMbI K CTOPOHaM-y4YacTHUKaM npolecca, y KOTOPbIX eCTb He
TONbKO MpaBa, HO U 06s3aHHOCTU. K BaxHEWLWMM npoLeccyaribHbIM NpuHLMNam
aAMUHUCTPATMBHOrO cyaebHOro npouecca OTHOCATCS WHKBU3ULMOHHBIA MpWH-
umns’ 1 NpuHUMN gucnoautueHocTn. O6a npuHUMna AerNCTBYOT OAHOBPEMEHHO U
HagensloT cya U CTOPOHbI, y4YacTBylOLME B npolecce, npaBaMu U 06s3aHHOCTS-
MW B pasnuyHoii cteneHun. VIHKBU3ULMOHHBIA NPUHLMN aapecoBaH npexae Bcero
cyay, HO oMnocpeoBaHHO OH BNMSIET TAaKKe U Ha npoueccyarnbHble NpaBa CTOPOH.
MpWHUMA AMCNO3UTMBHOCTU, HAOGOPOT, OTAAET CTOPOHAM FOCMOACTBYIOLLEE NOMo-
XeHue B npouecce u AomkeH cobnioatbes cyaom B Xoae ero BefeHusi. ImeHHo
CTOPOHbI CBOMMM XOAaTalcTBamm onpeenstoT Xof cyaebHoro npouecca B Liesiom,
Lienblo KOTOPOTo SIBNSIETCA pa3peLleHne cropa CyaoM UMU NPUMUPEHNE CTOPOH.

55Cm. n. 3 ct. 20 OcHoBHOro 3akoHa; n. 1 cT. 1., n. 4 cr. 3 KoHctuTyuumn PK.

5 Cm. cT. 3m n. 1 ct. 103 OcHoBsHoro 3akoHa; n. 1 cT. 14 Konctutyuyun PK.

57 KoTopblii 03HayaeT 06513aHHOCTb CyAbU MO aAMUHUCTPATMBHLIM AenamM paccrnefoBaTtb 06cTosTenb-
cTBa Aena no Jonry cnyx6bl.
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AQMUHUCTPaTUBHBI  npolecc. AOMUHUCTpaTUBHas!  IOCTHUMNS

HencTeBue npuHymna AUCIOSUTUBHOCTM®E penaeT aAMWHUCTPATUBHBLIN
npouecc MOXOXUM Ha rpaxaaHckuin. BepgeHuwe yronoBHOro mnpouecca Ha-
XOAUTCHA WCKNIOYUTENBHO B pykax cyda. A B aAMUHUCTPaATMBHO-MPaBOBbIX U
rpaxgaHcKo-npaBoBbIX Cnopax, HanpoTUB, CTOPOHbI MPOTUBOCTOAT APYr ApYry
KaK paBHOMpPaBHble YYaCTHUKM M CBOUMU 3asiBIEHUAMU ONpPeAensoT Havano
n xop npouecca. paxpaaHe B aAMUHUCTPATMBHBLIX Criopax Momnb3ylTCA UHAU-
BMAyanbHbIMU CyOBEKTMBHBIMWU MpaBamMu B pamkax ny6nuyHoro npasa. OHu
MoryT B nioboe BpemMs 0To3BaTb CBOM UcCkW. OpraH BnacTtu MOXET MOWTU Ha
YCTYMNKW, €Cnu 3TO COBMECTMMO C UCMOMHEHUEM ero PyHKUUA U He NpoTMBO-
peunT o6LecTBEHHbIM UHTepecam. 34ech, Kak U B HaCTHOM rpax4aHCKOM Npo-
Luecce, uaeT crnop O npaBe, KOTOPbIA CTOPOHbI BeAyT B CBOMX COGCTBEHHbIX
MHTepecax W 3a cBoi cyeT. Cya HayMHaeT AeliCTBOBaTb TOMbKO MO 3asBNEHUIO
ncTya, OH CBA3aH B CBOMX AENCTBMAX UCKOBbLIM 3asiBiIeHWEM U coAepxalyumcs
B HeM TpebGoBaHveM 3awuTbl npasa. Cya He BNpaBe HW BbIATU 3a paMKu UcC-
KOBOTO 3asiBNEHUS, HU NPUHATb Kakoe-nnbo MHoe pelleHue, 0 KOTOPOM UcTel,
He npocwun.

OpfHaKo 3TOT NPOLLECC MOXOX TaKXe U C YyronoBHbIM NPOLLECCOM B TOW Mepe,
B KakoW Ans CyAbMW, paccmaTpuBalowero agMUHUCTPaTUBHO-NPaBOBbIE CMNOPbI,
DEeNCTBYeT UHKBU3NLYMOHHBIV npuHymn. Pa3ymeeTcs, CyLeCTBYIOT OrpaHUYyeHus,
ABMsOLWMeca cneacTBMeM AeWCTBUS NPUHLMNA AUMCNO3MTUBHOCTU W onpeae-
NEeHHbIX 0683aHHOCTEN CTOPOH, COCTOSILLMX B COOAENCTBMU NPU YCTaHOBIIEHUM
o6cToaTenbcTB Aena. MocKonbKy CTOPOHbI BeAyT CNOp B CBOUX COBGCTBEHHbIX
WHTEpecax, Ha HUX NeXnT 0683aHHOCTb akTUBHO COAENCTBOBaTbL NMPOABUMXEHNIO
npouecca. Ecnn ogHa ux CTOPOH ee NpourHopupyeT, TO 3TO MOXET MpMBECTU
K TOMy, 4TO nexauiue Ha cyae 0683aHHOCTU YCTAaHOBMEHUS UCTUHBI U3MEHAT-
csi. OCHOBHOW e 00583aHHOCTbIO cyAa SABNSETCs yCTaHOoBNEeHWe aKTUYecKnx
06CcTOATENBCTB Aena A0 TaKoW CTeneHu, YTobbl CTano BO3MOXHbLIM MPUHSATHE
NpaBuUNbHOIO pelleHnss no ucky. OTo 06YyCnoBNEHO 3aMHTEPECOBAHHOCTbIO
obuwectBa B 3(PEeKTUBHOM KOHTpONEe Haj opraHaMu ynpaBfieHUs CO CTOpO-
Hbl CyaoB, (hakTU4EeCKMM HepaBEeHCTBOM CTOPOH B cyaebHOM npouecce u, B
KOHEYHOM cYyeTe, KOHCTUTYLMOHHbIM MaHAaTOM CyAOB MO 3aljuTe OCHOBHbIX
npas rpaxpaH OT BMellaTenbCTBa rocyaapctesa. Bemay HasBaHHbIX MPUYUH Ha
cyne nexuT ocobas 0683aHHOCTb MPOBOAWUTL paccrefoBaHve (akTU4eCcKux
o6cTOATENBCTB Aena no COBCTBEHHOW WHMLMATWMBE, YYUTbIBAsS NMpU 3TOM XO-
partalictBa CTOPOH O AOMyLEHUW [oKas3aTenbCTB WM gaBasi UM Heobxopgumbie
MHCTPYKLUUM ANA nojaynm COOTBETCTBYHOLWMX XxodaTancTB. BosHukaeT Bonpoc,
HacKONbKO [aneko NMpocTMpaeTcsl Kaxaasi M3 Ha3BaHHbIX 0bsi3aHHOCTel cyaa
B OTAENbHOCTU?

58 [pMHLWN cCOCTA3aTENbHOCTY O3HAYaET, YTO NMPOU3BOACTBO SIBMISIETCA KOHTPAAUKTOPHBLIM. oA NpuH-
LIMNOM AMUCNO3UTUBHOCTY MOHUMAETCS, YTO MPOLIECC HAXOAUTCS B PACMOPSKEHUM CTOPOH, KOTOPbIE PYKO-
BOASIT €0 XOA0M CBOUMM 3asiBMIEHNSIMU.

347



asa 10

Cya HenocpeAcTBEHHO M3yyaeT hakTuueckne obcTosTenbCcTBa Aena B cuny
cBOMX 06513aHHOCTEW U Mo COOBCTBEHHOMY YCMOTpeHUto. Takum o6pa3oM, OH He
CBAi3aH TeM, Kak hakTbl U3naralTcs CTOPOHaMU, U He AOMKEH PyKOBOACTBOBATbL-
€A TONbKO WX xodaTancTBamy O OONYLWEHUW A0KasaTenbCTB, HO MOXET Takke
OeicTBoBaTb OT CBOEr0 MMEHU M CamMOCTOoATeNbHO cobupaTb AokasaTenbcTBa,
KOTOpblE COMTET HEOBXOAUMBIMK ANs NpUHATUS pelwleHus. Cya gomkeH obecne-
YATb OTKPLITOE U HeWTpanbHOe, a TakXe No BO3MOXHOCTU - MOMHOE BbIACHEHWE
obcToaTenscts Aena. OH AomkeH NobyxaaTb CTOPOHbLI NPUBOAUTL DaKTbl U Npea-
CTaBNATb AoKa3aTenbCTBa U, KPOMe TOro, UCMPaBNATb HEAOCTaTKU, UMEtoLLMecs B
BbISICHEHUN 06CTOATENLCTB Aena, NpoBeAeHHOM opraHamu Bnactu. Cya He MoxXeT
NPOCTO OTKMOHUTb AOKa3aTenbCTBa, NpeabsaBneHHble OAHON U3 CTOPOH. [Ansa oT-
KNOHeHWs xopdaTancTB O AONyleHun AokasaTenscTB B epmaHum no aHanoruu
NPUMEHSITCS OrpaHMYMTENbHbIe MpaBuna, KoTopble NepBoHayvanbHO Gbinu Bbl-
paboTaHbl Ans yronoBHOro npouecca.

Obbem HeobxoauMOro uccresoBaHns MakTUveckux obcToaTenbcTB Aena
obycnoBneH npegmeTom cnopa, MaTepuanbHO-NpaBOBbIMU MpeanochiikaMmm
nckosoro TpeboBaHUs 1 Tekyuwlei ctaguei cyaebHoro pasbupatenscTsa. og
npeamMeToM crnopa, Kak i B rpaxgaHckoMm npouecce, cnefyeT NoHUMaTb npo-
LleccyanbHoe nNpaBonpuTa3aHne, TO eCTb BblpaXeHHOe B UCKOBOM 3asBreHuu
TpeboBaHne n npuBeAeHHble B ero o6ocHOBaHWe dakTuveckne obcToaTenb-
cTtea no geny. OTcioga cnepyeT, YTO CyA AOIMKEH paccnepoBaTb obcToATenb-
cTBa gena He Gonee, YeM 3To HeO6X0AMMO, YTOGBLI UMETb BO3MOXHOCTbL NpU-
HATb MO 3asiBMIEHUIO pelleHne B COOTBETCTBUM C AENCTBYOWUM npaBomeo. Emy
He HYXXHO NpoBOAUTL AanbHelilee paccnegoBaHne, ecnv Aeno B 3TOM CMbIC-
e rOTOBO ANSA MPUHATUSA peLleHus, TO eCcTb, Hanpumep, ecnu cyg npuwen K
ybexaeHnto, 4To agMUHUCTPATMBHBIA akT SBMNSIETCS HE3aKOHHbIM, HapylaeT
npaea WCTUa M Heob6XoAMMOCTb OTMEHbl AAHHOrO aAMWHUCTPATUBHOrO akTa
yXe Nno 3TUM NPUYMHaM He Bbl3blBaeT COMHEHUI (HECMOTPS Ha TO YTO pakTu-
yeckue 06CTOATENLCTBA elle He B NOMHOW Mepe BbISICHEHbI). VIHKBU3ULMOHHbI
NPUHLMN 03Ha4yaeT NULb, YTO CyA AOJIKEH NPOBOAMTL paccrefoBaHue A0 Tex
nop, Nnoka OH NOMHOCTbI0 He Y6eaNUTCA B TOM, YTO NONYYEH 3HaYUMbIVA ANA Npu-
HATUS pellenHns akT. 3HauynmbiM An5 NPUHATUS pelueHns MakT SBNsSeTcs B
TOM Criyyae, ecnv C TOYKM 3peHUs cyaa NpUHATUE pelleHuns no 3asBneHHOMY B
ncke Tpe6oBaHU B COOTBETCTBMU C MaTepuanbHbIM MpaBoM 3aBUCUT OT TOTO,
MOXeT N ObiTb noaTBepXAeH CnopHbll dakT. [lonHas ybexaeHHoCcTs cyna
npegnonaraet, Y4TO CyAOM McYepnaHbl BCE MMEKLMNECS B €ro pacnopsKeHun
BO3MOXHOCTU BblICHEHUSI 06CTOATENbCTB Aena, KoTopble MoryT notpeboaTb-
ca ans obocHoBaHWst Heobxoaumoin ybexaeHHocTu. Pasymeetcs, o6bem npo-
BOAUMOrO CyAOM paccriefoBaHNs MOXeT BapbWpoBaTbCA B 3aBUCMMOCTU OT

59 Cm. B 3akoHopatenbcTee MepmaHum § 244 YronoBHO-NpoLeccyanbHOro kogekca.
60 Cm. c6. pelueHnii depepanbHoro agMuHUCTpaTuBHoro cyaa (BVerwGE) 4, 20 (22).
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3HA4YMMOCTN OeNnla B OTHOLWEHNN HapylweHNna OCHOBHbIX NpaB rpaxgaH u c yye-
TOM OONYCTUMOCTU U OTHOCU MOCTU JOKa3aTEeNIbCTB.

Ob6s13aHHOCTb  CTOPOH y4acTBoBaTb B npoyecce

u 06513aHHOCTU cyAa f[aBaTb yKasaHusi M PasbsiCHEHUS

YyacTve CTOpPOH B BbISICHEHUM OBCTOATENBLCTB Aena U NpeacTaBreHun goka-
3aTenbCTB SBMSETCS NPaBOM, NPeAyCMOTPEHHbIM B KOoHCTUTYUMK, a He 6e3oroso-
POYHOI 06513aHHOCTbIO CTOPOH. B oTnnuMe oT rpaxgaHckoro, B agMUHUCTPATUB-
HOM npouecce HeT gopmarnibHoro (Mnu OOBEKTUBHOIO) 6pemMeHu [OoKa3biBaHWs,
B OQHOCTOPOHHEM MOpsiAKe BO3naralolero pUck NpefacTaBneHus [oka3aTenbCcTB
Ha CTOpPOHbI npouecca. B koHe4YHOM cyeTe, OTBETCTBEHHOCTb 3a UccledoBaHue
dakTnyecknx obectoaTenbcTs HeceT cyd. C Apyron CTOPOHbI, B aAMWHUCTPaTUB-
HOM Mpouecce Takke AecTByeT obLWmMii NpaBoBON NPUHLMN: ecnu daKkTuyeckme
obcTosiTenbCcTBa Aena, Ha OCHOBaHUM KOTOPbIX OAHA M3 CTOPOH XoTena 6Gbl Mo-
nyynTtb Ans ceba GnaronpusiTHble NMpaBoOBble MOCMEACTBUS, He A0Ka3biBalTCS,
3TO yXyALlaeT ee NonoxeHne. B 3ToM oTHoOLWeHUU MaTepuarnbHO-NpaBoBbIe npea-
nocbInku nckoBoro TpeboBaHus onpepensitoT (CybbekTuBHOe) Gpems gokasbiBa-
Hus81. Kpome TOro, B OTHOLLEHWUM OpPraHOB YNpaBneHUs AeiCTBYET Takke nomnoxe-
HWe, COrnacHo KOTOPOMY OHU HECYT PUCK OTMEHbl aAMUHUCTPATUBHONO akTa, ecnu
chakTMueckme nNpeanochbINkK ANs NPUHATUS OBpeMeHsIILero agMUHUCTPaTUBHO-
ro akta He GyayT foKa3aHbl.

OpHaKo ecnv OTKPbITbIMU OCTalOTCsi BOMPOCHI, OTBETUTb HA KOTOPbIE MOXET
TONbKO OAHa CTOPOHA, BBMAY TOrO, YTO HegocTawwme akTbl 4OCTYMHbI TONbKO
eil, Cya MOXeT y4ecCTb MpOSIBIIEHHOE CTOPOHOI HeXenaHue y4acTBOBaTb B BbIsiC-
HeHumn obcToaTenbcTB Agena. OTka3 O4HOW U3 CTOPOH U3NOXWUTb PaKTbl, YTOUHUTb
MX UNW NPefocTaBUTb BO3MOXHOCTb AN cOopa foka3aTeNnbCTB MOXeT UMETb He-
raTuBHble ANs Hee mocneacTBusi. Bo-nepBsbiX, cyd BnNpaBe Cy3uUTb CBOK OBbIYHO
[OBOMbHO LUMPOKO MOHMMAeMyl0 O6SI3aHHOCTb BbISICHUTb WCTUHY. Bo-BTOpbIX,
Cya MOXeT Mpu onpefeneHHbiXx 06CToATeNnbCTBax cAenaTh HEraTuBHbIE BbIBOAbI
13 MOBEAEeHWs OOHOM U3 CTOpPOH. B HemeLkom yyeBHUKe MO afMWHUCTPATUBHO-
My npoleccyanbHOMY NpaBy roBOpUTCA: «Ecim 3Hauumble A7si NPUHSATUSL peLue-
HUS haKTbl, HECMOTPS Ha OCYLYECTB/IEHHOE CyAOM M0 A[OMry Cryx0bl BbIsiC-
HEHWe aKTU4eCckux OOCTOSITEeNbCTB Jena, OCTalTCs HEBbISICHEHHbIMU, — TO
U B aAMUHUCTPAaTMBHOM MPOLecce Takke MPUMEHSETCS OObLEKTUBHOE Opemsi
10Ka3bIBaHUSI» 62,

OnucaHHasa Bbllle CBA3b MeXAy MPUHLMUMNOM AWCMO3UTUBHOCTUM U WHKBU3U-
LMOHHBIM MPUHLMNOM BEAET K CyLLeCTBOBaHUIO B aAMUHUCTPATUBHOM npouecce

61 370 NpaBuUnoO NOCTOSIHHO MpUMeHsieTcs B cyaebHon npakTuke, Hanpumep, PeaepanbHOro agMUHN-

CTpaTMBHOIo cyaa.
62 Schmitt Glaeser, Verwaltungsprozelirecht, 14. Auflage 1997, Rz. 544, S. 319.
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Gornee LMpokol 06si3aHHOCTU cyda COAeiCTBOBaTb MPOABMXKEHWIO Mpoliecca,
YeMm B rpaxaaHckom cyponpoussoactse. O6si3aHHOCTL Cyfda AaBaTb yKasaHusi
N pasbscHeHUs crnocobeTByeT nposeaeHuio cyaebHoro pasbuparenscrea ¢ co-
6noAeHEM npoleccyanbHbiX HOPM U MMEeT CBOEN LeNblo MPUHSATUE B UHTe-
pecax obLiecTBa NpaBMIIbHOrO pelleHus no geny. B cooTBeTcTBUM C 3akoHOAA-
TenbCcTBOM [epMaHuu cyabst AOMKEH npunaraTb YCUNUs K TOMY, YTOGbl CTOPOHbI
[enanu sicHble BbICKa3biBaHWSA W Nodasany 3asiBrieHus, COOTBETCTBYIOLME Lienu
MCKOB.

Cyabsi JOSKEH TaKXKe, COXPaHsisi CBOK HelTparnbHyo nosvuumio, nobyxaaTb
CTOPOHbI K TOMY, 4TOObI OHW NMPUBOAMNM (PaKTbl, JOMOMHSOLWME MNOKa3aHUs B
crnyyae MX HefoCTaTOMHOCTU. XOTSl Cyd He BMpaBe KOHCYMNbTUPOBaTb CTOPOHbI
Mo OPUAMYECKMM BOMPOCaM UMW LiefeHanpasieHHo nomorate UM Mo TakTuue-
CKMM BOMpOCaM BefeHWs1 Mpouecca, OH AOMKeH 0BCyanTb CO CTOpoHaMu dhak-
TUYeckne obCTOATENLCTBA [eNa v ero NpaBoBble aCNeKTbl HACTONbKO NOAPO6HO,
YTOObI OHW YSICHWNM CYTb MPABOBOrO CMopa W, Hanpumep, NOHUMAnNW, noyemy
CyZ HauuHaeT npouedypy NpeacTaBneHust 4oKa3aTenbCTB UM OTKA3biBAETCS OT
Hee. MNpoBegeHne ycTHOro pasbupatenscrea B Cyae He AOCTUIHET CBOEW Lenu,
ecnu cyd NpUMET, B KOHEYHOM CYETE, PELLEHWE, HeOXMAaHHOe Ans obenx cTo-
POH, MOCKONbKY OHO BOBCE He BblTEKaeT W3 cocTosiBllerocs auanora. Kpome
Toro, obCcyxaeHue NpaBoOBbIX acNekToB [efa CTaHOBUTCS TeM Bonee BaxHbIM,
€CIn ofiHa M3 CTOPOH He NpeAcTaBreHa afBoKaToM.

PasrpaHudenne ny6rnMyHo-npaBoBbIX

U YacTHOMPaBOBbIX CrOPOB

B OTHOLIEHWW KaXQoro MoCTynawowero B CyA MCKa MOXET BO3HWKHYTb BO-
npoc, JOMKHO NN peLUeHWe No HeMy NPUHUMATLCS B paMkax agMUHUCTPaTUBHO-
NpaBoOBOrO WNW TPaX4aHCKO-NPaBoOBOro npouecca. B cynebHbix cuctemax, B
KOTOPbIX Af1S1 PELLeHUst CNopoB Mo aAMUHUCTPATUBHBIM Aenam CyLLecTBYIT cre-
LManu3nMpoBaHHble CyAbl, 3TOT BOMPOC TPaKTyeTCsl Kak rpaBusibHoe onpedesne-
Hue noaBegoMcTBeHHOCTH. Ho paxe ecnu aTv cnopbl paspeliarTcs B cyaax
obLLeit pUCaMKUMM (M paccMaTpuBaloTCs, Hanpumep, CrneuuanuavpoBaHHbIMU
KOnnervsiMy Mo agMUHUCTPATMBHO-NPABOBbLIM Aernam), AOMKHbI NPUMEHSTLCS
ocobble npoueccyanbHble npaswuna. Bompoc npasunbHOro onpesenequss nog-
BEAOMCTBEHHOCTH (TpaXkAaHCKWA cyd - aAMWHUCTPATMBHBIA cyd) UnuM npume-
HEHWsI MpaBUIbHBIX NpoueccyanbHbiX HOpM (cyaebHoe pas3GupaTtenbCTBO B CO-
OTBETCTBMM C [paxaaHCKMM MpoLeccyarnbHbIM KOAEKCOM UMW creuuanbHbiMu
aAMVHUCTPATMBHO-NPOLECCYarnbHbIMY HOPMaMmu) peluaeTcss B 3aBUCUMOCTM OT
npeamMeTa NpaBoBOro cropa.

C TOukM 3peHus cynoB [epmaHuM, OTBET Ha 3TOT BOMPOC COLEPXKMUT-
CA B «npupode MpaBOOTHOLUEHUS, U3 KOTOPOro  BbITeKaeT — UCKOBOE
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TpeboBaHne»b3. Tlpn 3TOM 3HAYeHUe WMelT, Npexae BCero, Lenb Wucka u
coobujaemble UcTUOM dakTuveckme obcroATenbcTBa. Takum cnocobom 6es
konebaHuii onpepenseTca noacyaHocTb GonbwuHcTBa Aen. O6bIYHO He co-
cTaBnseT TpyAa yCTaHOBWUTb, OTHOCUTCS NINM HOPMa, Ha OCHOBAHWW KOTOPOWA
paspeluaeTcsa cnop, k nyénuyHomy unu yactHomy npasy. K npumepy, o6xano-
BaHWe afMWHUCTPATUBHOrO akTa Bcerga OpPUEHTUPYETCs Ha agMUHUCTpaTUB-
Hoe (ny6nu4yHoe) npaBo. COMHEHUS MOryT BO3HWUKHYTb MULb B OTHOLUEHUM
TOro, MOXHO NU KBanMUUUPOBaTb ONpPeAeNeHHOEe peLleHWe Kak aaMWHU-
cTpaTuBHBLIN akT. Tpe6GoBaHWs BO3BpaTa HE3aKOHHO MOMYYEHHbIX AEHEXHbIX
BbINnaT onNpeaensAnTCca XapakTepoM NnaTeXHbIX OTHOWeHM. HanpoTtus, pe-
anbHble AENCTBUSA, HE UMeloLMe NPaBOBOM OCHOBbI, HE BCerga nerko knaccu-
duuuposatb. Kpome Toro, BCTpeyarTcs cryvyau, KOTopble elle He yYTeHbl 3a-
KOHOA4aTeNbCTBOM B AOCTaToO4HOW mepe. Torga BO3HMKAET BOMPOC, MO KaKUM
KPUTEPUSM MOXHO ONpeaenuTb «Npupoay NPaBOOTHOLIEHUS», W3 KOTOPOro
BO3HMKaeT crnop.

B npuHuuMne, BOMpoC CBOAWUTCS K pasrpaHNYeHuto 4YacTHOro npasa MW -
b6rmyHoro npasa. PasymeeTcsi, Teopun, koTopble Obinu paspaboTaHbl Ans 3ToW
Lenu, onupaloTcsl He Ha mpoueccyanbHble BONPOChl WAW Ha OMWCaHHYH Bbilie
Heo6X0AMMOCTb ONTUMM3ALMU MPaBoOBOW 3awuTbl rpaxaaH. OHM OTHOCSTCS K
maTtepuvanbHOMYy NpaBy M 3a4aloTCs BONPOCOM, CReAyeT nu paccmatpuBaTb TO
MW MHOE MPaBOOTHOLLEHWE Kak NybnMYyHO-NpaBoBOe UMM Kak YaCTHONPaBOBOE,
T.e. MMEET N OHO CBOK OCHOBY B NyBNMYHOM (rocyAapCTBEHHOM) UMM YaCTHOM
(rpaxxgaHckom) npaee.

1. Camoe paHHee pasrpaHuUyYeHWe OCHOBbLIBAETCSi Ha CTapoOM Te3uce OfHOro
pumckoro topucta. OH onpefensieT NpaBoOBYIO HOPMY Kak MpuUHaAnexaily K ny-
6nMYHOMY NpaBy, ecriv OHa OTHOCUTCS K MOMoXeHuUto PuMckoli pecrnybnukv unm pe-
rynupyeT BONpPOChI XM3HU 06LLMHBI. Ecnu xe npaBoBas Hopma onpeaensieT nonoxe-
HWE YaCTHbIX NL, UMN PerynupyeT YacTHYI0 MNOMb3y, TO OHa AOKHa ObITb OTHECEHa
K yacTHomy npaBy®. Takum cnocobom Bcerga MOXHO OTNMYUTL rocyAapCTBEHHbIe
BOMPOCH! OT YaCTHbIX cAenok. Ha aToli ocHoBe Gbina pa3paboTaHbl Tak HasbiBae-
Masi «Teopusi MHTEPECOB» W KpUTepuid Ans pasrpaHuyeHust 6uin cpopmynupoBaH
cneayownm obpa3om: YacTHOE NPaBO COCTOUT U3 NPABOBbLIX MOMOXEHWI, KOTOPbIe
obcnyxvBalT UHTepeckl MHAMBMAA, a Ny6nvyHoe NpaBo - U3 TeX NPaBOBbLIX MOMO-
XEHWUIA, KoTopble 06CMyXMBaT MHTepechl obLlecTBa.

Mpu TakoM KOHCTPYKLUMM MpOBEpKa BbIXOAUT 3@ paMKku NepBOHaYanbHOW no-
cTaHoBkM Bonpoca. OAHOBPeMEHHO HoBasi (HOPMYMUPOBKA Y4YMTbIBAET Takxke
TPYOHOCTU, BO3HUKAIOLLME B XOAE MOMbITKU pasrpaHUyeHns nyb6nm4yHoro n YactHo-

63 Kopp / Schenke, Verwaltungsgerichtsordnung, Kommentar, 14. Auflage 2005, Mpumevaxue k § 40,
n. 6 C CChINKOWM Ha COOTBETCTBYHOLME pelleHns obbeanHeHHoro CeHata Bbicluux dpegeparnbHbix cyAoB.

64 «Publicum ius est quod ad statum rei Romanae spectat, privatum quod ad singulorum utilitatem» -
3TOT Te3NC NPUNMUCLIBAETCA PUMCKOMY topuCTy YnbnuaHy (170-228 H.3.).
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ro npaBa Ha OCHOBe eAMHCTBEHHOro kputepusi. O6LiecTBEHHAs Nonb3a He BCer-
fAa YeTKo UAEHTUMULMPYETCS, U BMOMHE MOXET CNy4YuTbCst Tak, 4TO Hopma my-
GnuyHoro npaea oGCnyxMBaeT OAHOBPEMEHHO U YacTHble MHTepeckl. Kpome Toro,
KaK y>e YNnoMWHanocb, CyLEeCTBYIOT Takke CyObekTUBHble MybnuyHble npaBa B
nonb3y OTAeNbHbIX rpaxaaH. XoTs BONMPOC CTAHOBUTCS SICHEE, €CMU UCXOAUTL He
13 HOpM B abCTpaKTHOM CMbICNe, @ U3 KOHKPETHbIX Tpe6OBaHWiA, 3asBNEHHbIX B
xope cyaebHoro pasbupatensctea. Beab B GonblUMHCTBE criyyaeB peyb MAET O
NpaBOBOM [0BOAE WUCTLA, T.e. BOMPOC 3aK/IOYAETCsl B TOM, KTO Yero u OT KOro
xoueT. Ecnu rpaxgaHvH ans peanusaumu cBoUX NpaB MOXET 06paTUTLCS TOMbKO
MCKMIOYUTENBHO B OpraH ynpaBneHust U MHOW OpraH rocyapCTBEHHOW Bnactu,
TO MaeHTUdUKauusa ctaHoButcs npotte. OfHaKo U ¢ NpoLieccyanbHON TOYKK 3pe-
HWSi, B KOHEYHOM CYeTe, OCTAeTCsl HEeYBEPEHHOCTb B TOM, 4To oblyee MoHATME
nyGnuYHbIX MHTepecoB onpeaeneHo. Mo3ToMy 4acTo JOMOMHUTENBHO MpUBREKa-
eTcsl MOHSTWEe roCyAapCTBEHHOW 3adayn (Unu 3ajaun B uHTepecax obliectsa).
Ho v oHo Toxe sBnsieTcst npobnemHbiM. CO BPpEMEHEeM BbISICHUMNOCh, YTO MHO-
rne 06s3aHHOCTW rocyAapcTBa MOTYT BbIMOMHATLCA YacCTHbIMU MPeAnpUATUSIMU
1 4TO, HaobopOT, rocyAapcTBO TaKke MOXET BblOpaTb YacTHOMpaBoBble POPMbI
AesitenbHoCcTU. OTU 06CTOATENLCTBA HE MOTYT ObITb OAHO3HAYHO OMMCaHbI Kak
nyGNUYHO-NPABOBbIE UMW YaCTHbIE NPABOOTHOLLEHMUSI®S.

2. Ewe opHa Xopollo M3BecTHasi U 4acTo UuTupyemasi «Teopusi cybopau-
Hauyum» OCHOBaHa Ha [JormaTe cyBepeHuTeTa abConTUCTCKOro rocyaapcrsa
XVIII—XIX BB. CornacHo aToi Teopuu, rpaxaaHe NoAuYMHEHbl BNacTu cyBepeHa.
MoHononus rocygapcTBa Ha Hacunue pacnpocTpaHseTcsl Ha Bcex - B upeane
6e3 pa3nuums - rpaxgaH rocygapcTea. Kak nogfaHHbli rocyAapcTBEHHOW BRactu
OTAENbHbIA rpaxaaHWH MoAYMHSEeTCs 00s13blBaloLLEMY 3aKOHOAATENbCTBY FOCY-
papctBa. COOTBETCTBYHOLLEE NPaBOOTHOLEHUE B AAHHOM cryvyae 6e3 COMHeHWs
OTHOCUTCA K Ny6nmMyHomy npasy. [No3gHee aTa Teopusi Takke Gbina paclumpeHa u
YTOUHEHa AONOMHUTENbHBIMU KPUTEPUSIMU. HesaBMUCMMO OT OTHOLLEHWI BRactu
N NOAYMHEHMS MOXHO TakXke ckasaTb, YTO Mbl BCEraa UMeem Aeno ¢ nybnuyHbiM
npaBoOM, eClM NPaBOOTHOLLEHWE B OAHOCTOPOHHEM MOPsiike yCTaHaBNMBaEeT, YToO
rpaxaaHuH Bnpaee Aenatb, a YTo - HeT.

OTpagHo, YTO 3Ta Teopusi B ee nepBoHavanbHOM Buae paboTaeT C OfHWUM
dopmanbHbIM KpUTepuem («noavnmHeHne»/«cybopamHaumnsa») n SCHO U OAHO3HauY-
HO OpPVEHTUPYETCS Ha CTPYKTYpY CMOPHOro npaBooTHoLleHusi. MeHee obHapexu-
BaloLLMM sIBMSieTCs TOT ¢hakT, YTo JaHHasi NOCTaHOBKa BOMpoca roauTcsl He Ans
BCeX Ny6nMYHO-NMPaBOBbIX OTHOLUEHWUIA W YTO OHA, COBCTBEHHO, YXXe He COOoTBeT-
CTBYET CErofHsLLIHeMYy MOHUMAaHWUID AEeMOKPaTUYEeCcKOro MpaBOBOrO roCyAapcTBa.
Ho paxe ecnu 3aHOBO onpeaenuTb CyGbeKT U 3aMeHWUTb MpaBsilLero cyBepeHa
[eMOKpaTUYeCKkM NErMTUMUPOBaHHbLIM FOCYAapCTBOM M BOOGLLE BCEMU OpraHamu

65 Cm. paccyxaeHns Maypepa 06 aAMMHUCTPaTVBHbLIX YaCTHOMPABOBbLIX AEVCTBUSIX U O TeopuK ABYX
cTyneHeli B kH.: Allgemeines Verwaltungsrecht, 14. Auflage 2002, § 17, S. 443 ff.
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rocyfapCTBEHHOW BNACTU U rOCYAAPCTBEHHBIMU YUYpEXAEeHUsIMUES, opueHTaums Ha
OTHOLLEHUSI TOCNoACTBa W MOAYMHEHWUS NPEACTaBMsSeTCs YXe He COOTBETCTBYIO-
welt BpemeHu. C oHOI CTOPOHbI, OHa HU3BOAMUT rpaxaaHuHa k 06bekTy rocygap-
cTBeHHoM Bnactu. C Apyrow CTOpOHbl, MHOTME (hopMbl COBPEMEHHOro nybnmyHoro
npaBa ONVpalTCsA Ha COrnalleHust UNK NPoLiecchl COrnacoBaHusi, NPefoCTaBnsio-
Wue rpaxaaHam npaBo y4acTBOBaTb B HMX. TeM camblM ONpOBEPraeTcst yHUBEp-
CanbHOCTb AEWCTBUSI «TEOPUM CyBGOpAMHALUNY.

3. B uensx pasrpaHuyeHuss ny6rnvyHoOro npaBa W 4acTHOro npaea 6bino
ChOpPMYNMpOBaHO elle OAHO - TPEeTbe - OTNNYME, MOCKOMNbKY 06a npeablayLymx
oKasanucb HeyAoBeTBOpPUTENbHbIMU. B COOTBETCTBUM C «Teopueli cooTHece-
HUs cybbekToB» KBanudgukauusi npasBa kak ny6nuyHOro 3aBUCWUT OT TOro, OT-
HOCATCA N npaBa U 06S3aHHOCTU UCK/TIOYMTESBHO K FOCYAApCTBY WMNWU OpraHam
rocyfapcTBeHHon Bnactu. Ecnu Bo3moxHbiM cy6bekTom 3Toro opmanbHoro
OTHOLUEHUSI OKa3blBAeTCs TONbKO FOCYAapCTBO WAW OAHa M3 ero CTPYKTyp, TO
npaBoBas HopMma [ofmxHa GbiTb knaccudguuupoBaHa Kak npuHaanexaiwias ny-
6nuyHomy npasy. MHbIMM cnoBamu, nybnuyHoe npaBo AOMKHO paccMaTpuBaTh-
ca kak oco6oe MpaBo rocyaapctea, YaCTHOE MpaBo, HaMPOTUB, MOXET NpuHaa-
nexaTtb Kaxgomy®7.

K coxaneHuio, Teopus UCXOAWUT U3 TOro, YTO 3TO hopManbHOEe COOTHECEHME
3aNnoXeHo B 3aKoHoAaTenbCTBE, He MbITasiCb NPOBECTU €ro CaMoCTOATENbHO Ha
OCHOBaHWKU copepxaTenbHbIX kputepues. [10aToMy BnocneacTsun ee Te3nc Gbin
[OMNoNHeH U copMynupoBaH B BWAE BOMPOCa, TOMbKO NN roCyAapCTBO MOXeT
BbICTYNaTb B KavecTBe rpurogHoro cybbekta COOTHeceHWs (Tak HasbiBaemasi
Teopus MaTepuanbHoro cybbekta). MHbIMM crioBamu, Npu Takoi NOCTaHOBKE BO-
npoca Heob6xoAMMO BbISICHWUTb, NPeAnUCbIBAaET MM COOTBETCTBYIOLLAs NpaBoBas
HOpMa rOCYAApPCTBEHHOMY YUPEXAEHWI0 UMM OopraHy Kak HOCWUTeno rocypap-
CTBEHHOI BMacTu npaBo unun obs3aHHOCTb coBepLlaTb ONpeAeneHHble AelCTBUS
M NpuHUMaTh pelieHne. OAHaKo 3TOT BOMPOC BHOBb NMPUBOAUT K HEOBXOAMMOCTH
C MOMOLLbIO OLEHOYHbIX KpUTEpPUEB peluaTb, B Kakux cryvasix npaBoBasi Hopma
ABNAETCS COCTABHOWM YacTblo «0COBOro mpasa rocygapcTeay.

4. N3yyeHue nutepatypbl No topucnpyaeHuun FepmaHum nossonsieT cae-
naTtb BbIBOA, YTO 4O CMX NOP HW OOHA W3 MPUBELEHHbIX BbIE «TEOPUIA» C KX
KPUTEPUAMU pasrpaHUYeHUss He cMmorna 3apekomeHgoBaTb cebsi Kak eauH-
CTBEHHO npaBunbHasn®®. HanpoTuB, HEKOTOpble aBTOpPbl NepeLnu K KOMOUHM-
pOBaHUIO BOMPOCOB M MapannenbHOMY NMPUMEHEHUI0 KPUTEPUEB B PasfMyHbIX
coyeTaHuax. B aToil cBA3M cnegyeT OTMETWUTb, YTO BOMPOC pasrpaHUyveHus

66 £. Hufen, Verwaltungsprozelirecht, 2. A. 1996, S. 181, § 11, Rd-Nr. 20.

67 B TOM 4ncne W rocyfapcTBy, €CM OHO B LiENsiX NOMNyYeHnst AoXoAa NPUHUMAET yyacTe B NpaBoBOM
1 genosom obopoTe (cuckanbHas AeATENbHOCTb).

68 Cm. 0630p pasnuyHbIx Touek 3peHus B kH.: Maurer, Allgemeines Verwaltungsrecht, 14. Auflage 2002,
§3, Rz. 19, S. 50.
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rnaBHbIM o6pa3oM ucnonb3yeTcs AN NpaBUbHOrO onpeaeneHns noaBenoM-
CTBEHHOCTU. Ecnu 370 Tak, TO eCTb BCE OCHOBaHWUS CTaBWUTb BOMPOC Takke B
npoueccyanbHOM CMbICNe, NPUHUMas BO BHUMaHue HeobxoaMmocTb NpaBoBOi
3alyMTbl rpaxaaH.

B GonbwunHCTBE crnyvaeB ANs oTBeTa Ha Bonpoc o6 oTHeceHun Tpebosa-
HWSI K NyOGNUYHOMY NpaBy MMM K YACTHOMY MpaBy AOCTATOYHO 3arfisiHyTb B 3a-
KOH. B nopgaBnstolem GONbLUMHCTBE CrlyyaeB OTBET OAHO3HAYeH. B coMHu-
TEMbHbIX Cry4yasix yMEcTEeH BOMPOC O TOM, MOXET N 3asiBNeHHoe TpeboBaHue
GbITb OTHECEHO K MYGAMYHOMY MpaBy, MOCKOJSIbKY TOMbKO PacCMOTPEHMe crnopa
Kak myGrMYHO-NPaBOBOro cnocobHO NpefocTaBUTb afeKBaTHYHO MPaBOBYHO 3a-
wmnty. Ocoboe NpaBOOTHOLIEHWE, B KOTOPOM rpaxaaHWH HaxoauTcsi B cdepe
npuMeHeHns nybnuyHoro npaea, O3Ha4yaeT B AaHHOW CBsA3W He ocoboe npaBo
rocyaapcTsa, a ocobble npoueccyarnbHble NpaBa rpaxaaHnHat®. Bonpoc o «npu-
poae NpaBOOTHOLLEHMS, U3 KOTOPOro BbiTEKaeT MCKOBOE TpeGoBaHue», B Mpo-
LeccyanbHOM cMmblicne npeactaenseT coboit Bonpoc o ToOM, NpeaocTaBnseT nu
CMOpHOe NPaBOOTHOLLEHWE MPEUMYyLLIeCTBa FOCYAapcTBy B TaKOW CTEMEHU, YTO
B cynebHom pasbupaTenbcTBe, rae pedb MOET O NPaBOBOW 3alMTe rpaxpgaHu-
Ha, CTaHOBSITCS HeoGXOAUMbIMK CrieuuanbHble npoleccyarnbHble HopMbl. [pu
OLlEHKE MOMOratloT He TONbKO KPUTEPUU YNOMSIHYTHIX TEOPUIA pasrpaHUYEHUs, HO
1 OTNMYUTENbHbIE YepTbl MYGNUYHOro Npasa, onuchiBaLLe ero ocobblii UMne-
paTUBHbIV XapakTep.

Buabl uckoB 1 BO3MOXHOCTU

MPUHATUA PeLleHni B aAMUHUCTPaTUBHOM [pase

Ecnu yctaHoBneHo, 4to TpeboBaHWe uCTLa 3asBNeHO B pamkax nybnuyHo-
npaBoBOro cnopa, To Aasnblue BO3HUKAET BOMPOC, B Kakon hopme MCTUy nyylue
BCErO MOJy4nTb NPaBOBYH 3alUTy. VIHBIMU CrioBamW, Lesib Mcka onpeaenser ero
BuA. Kak u B rpaxgaHckoMm npase, 34eCb NPUHLMMMANbLHO BaXHO BblbpaTb Hau-
6onee ahpeKTNBHBIA BUA MUCKA, C MOMOLLbI KOTOPOro UCTEL, MOXET KpaTyanwmm
nyTem nNpuiATK K xxenaemon uenu. ObLas knaccudmkaums UCKOB MO UX NPaBOBbIM
nocneacTeuaM NpUMeHUMa 1 B 4aHHOM criyyae: ecTb npeobpasoBaTtenbHbIe UCKK,
WM UCKW O MPU3HaHWUK, LEeNblo KOTOPbIX ABNSeTCA obpasoBaHvWe unu npusHaHue
npaea CydoM, U €CTb WCKW, KOTOpble HalLieneHbl HenocpeaCcTBEHHO Ha coBeplue-
HVEe MPOTMBHON CTOPOHOW Kakoro-nvbo AencTBuS (MU OTKa3 OT COBEPLUEHUS Aei-
CTBUSI).

lpeobpasosaresibHbIM MCKOM UCTEL, NPOCUT CYA W3MEHWTb NpaBoBOE MOMo-
XeHWe HenocpeacTBEHHO NyTeM NpUHATUA cyaebHoro pellenus. Wctew goctura-

8 WNHave aty mbicnb dopmynupyeT MnceH (Allgemeines Verwaltungsrecht, 2. Auflage 2001, S. 11):
ocofoe npaBo rocyfapcTBa XapakTepusyeTcsi KOHCTUTYLIMOHHON CBA3aHHOCTLIO AENCTBUIA rocyaapcTea
3aKOHOM 1 NpaBOM. B aTux [JeiicTBMAX OTCYTCTBYET ecTecTBeHHas cBo6oaa AeNCTBUIA, NpucyLas rpax-
[aHVHyY, NO3TOMy AENCTBUSA rocyAapcTBa BCEraa Hy/aaloTcst B onpaBAaHnu.
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eT Lenu CBOEro ucka, Hanpumep, cpasy nocrie ocnapuaHus u cyaebHol oTMeHbl
aAMWUHUCTPATUBHOIO akTa, ecnu oH TpebyeT ToNbKO OCBOGOXAEHWS OT 3anpeTa,
pacnopspkeHus unu obsa3aHHOCTHU.

MopaBas wuck o npusHaHun (06 yCTaHOBIIEHUM PABOOTHOLLUEHUS]), WMEto-
WKiA cBOE Lenblo npusHaHue cyaom dakTa CylecTBOBaHWA nubo Hecylye-
CTBOBaHMWS Kakoro-nmbo npaBoOTHOLLEHWS, UCTeL Takxe A4OCTUraeT Lenu CBoero
1UcKka HEenocpefAcTBEHHO MyTeM MpUHATUS cyaebHoro peleHusi. OgHaKko MOHSs-
TME NPaBOOTHOLUEHUS MOXET OKa3aTbCs CIOXHbIM HE TONMbKO B TEOPUWU, HO U
Ha npakTuke. lNpuBegeM TUNUYHOE Hemelkoe onpepeneHve: «[log npasooT-
HOLEHWeM  CrieAyeT [OHUMAaTb BbITEKAKLNE U3  KOHKPETHbIX GhakTUHeCcKux
OOCTOSITENIbCTB  HA  OCHOBaHWU  [PABOBOM  HOPMbl — MPaBOBble  OTHOLLEHUS
mexzay AByMsl unu boriee nmyamu uiiv Mexay nvyom u Belybto»70. Takum obpa-
30M, NpeaMeTOM MUcka O NPU3HaAHWUKU B aAMUHUCTPATUBHOM MpaBe, Kak NpaBuIo,
AIBNSIETCS OnucaHHoe Bbile 0cob0e NPaBOOTHOLUEHWE MEeXAy rocyaapcTBOM W
rpaxgaHMHOM WU, COOTBETCTBEHHO, OTAENbHble NpaBa U 06GS3aHHOCTU, KOTO-
pble BbITEKAT U3 3TOr0 NPaBOOTHOLWEHNUS?!. PasymeeTcs, NOCKONbKY B Cyaie He
MOryT paccmaTpuBaTbCsi abcTpakTHble NpaBOBble BOMPOCHI, HE OTHOCSLYMECS K
onpefeneHHbiM akTUYeckuM obBCTOSTENLCTBAM WAW MOrywue WMeTb 3Haude-
HWe NuWb Koraa-HUbyab B HeonpedeneHHom Byayliem, npegmeTom obpalleHus
ucTua B cya AOMKHO BGbiTb KOHKPETHOE NpaBOOTHOLIEHME, 3aTparuBaioLlee ero
co6CTBEHHbIE MHTEpECHI.

370, Hanpumep, NPaBOOTHOLWEHUS B criopax 06 06A3aHHOCTY MONyYeHUs pas-
peLIeHNs Ha NPOdeCCMOHanNbHYI0 AeATENbHOCTb, O MpaBax, CBA3AHHLIX C YneH-
CTBOM B rOCYAapCTBEHHbIX KOPMOpauyusx, UM O TOYHOM COAEPXKaHUM [AOMKHOCT-
HbiX 06si3aHHOCTEN, yTBEpX)AaeMblx paboTogaTtenem.

O6a HasBaHHbIX BuAa WCKOB He TPebyloT AaribHeilllero ocyLecTBAeHUs unu
WCMONHEHNs,, MO3TOMY npeoBpa3oBaTeribHbIi UCK SABMSAETCS CaMblM MPOCTbIM
crnoco6omM 06xanoBaHWs HapyLLEHW npasa, ecnu npy 3TOM He npegnonaraeTcs
Bo3mMelyeHune yuep6a. Vck e 0 NpusHaHWM NpUMEHsIeTCs Kak BCroMoraTerbHbIi
(«cyBecuamnapHo», TO €CTb MO BO3MOXHOCTU He MPUMEHSIETCS), €CnW Lenb Ucka
MOXeT BblTb JOCTUrHYTa Takke BbIHECEHMEM NpPeoBpa3oBaTeNlbHOro peLleHus
WU MPUCYXKOEHWEM K COBEPLUEHMIO KOHKPETHbIX AEMCTBUIA. 34echb AeicTeyet
O6LMA NPUHLMM, COrMacHo KOTopoMy cyaebHble pasbupaTenscTBa 4OMYCTUMbI
TOMbKO B CrydYae, eclnu y UCTUA €CTb UHTEepec, MOoANeXalymi MpaBoBovi 3aLyuTe.
CyLiecTBYeT 3anpeT Ha MHCTUTYLMOHANbHOE 3roynoTpebrieHne npoueccyanbHbl-
MW NpaBamu’2, KOTOPLI B CBOEM MO3UTUBHOM BbIPaXeHUU 03Ha4YaeT 06s13aHHOCTb

70 BVerwGE 40, 323 (325).

71 B 4acTHOCTU, camo o cebe CylecTBOBaHWE UMM OTCYTCTBME MPaBOOTHOLLEHNS, BO3HUKAIOLLETO,
NpeKpaLyeHHOro NN U3MEeHEeHHOro Kakoi-nGo NpaBoBOi HOPMOM, Takke MOXET cTaTb NMpeAMEeToM noaa-
BaeMOro B aIMVHUCTPaTUBHbIA CyA Ucka o npusHaHuu, cM.: Kopp / Schenke, Verwaltungsgerichtsordnung,
Kommentar, 14. Auflage 2005, § 43 Rz. 8.

72 Schmitt Glaeser, VerwaltungsprozelJrecht, 14. Auflage 1997, S. 81.
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uctua BblbupaTtb Hanbonee apdekTUBHYO 1 AeACTBEHHYIO (DOPMY NPaBOBON 3a-
wutel. Ecnn rpaxpgaHnH MoxeT [oOUTLCA Xenaemoro ycrnexa 6onee npocTbiM
cnocobom, To pacxofbl Ha NpuBMeYeHne cyaa AOMKHbI OblTb CBEAEHbI K MUHUMY-
My BblIOOpOM Haubonee nogxoasiero suga ucka’s.

Mo aTuM npuynHam ncTel He MOXET 3apaHee nodaTb 3asiBNEHMe O NpusHa-
HWW TOrO, YTO OpraH BNacTu He YNONHOMOYEH U3faBaTb aAMUHUCTPATUBHBIN aKT,
HanpaBfeHHbI NPoTMB Hero. Kak nmpaBuno, OH AOMKEeH A0XAAaTbCsH NOSBIEHUS
3TOr0 KOHKPETHOrO aAAMUHUCTPATMBHOrO akTa U obpaTuTbCA B CyA 3a NpaBOBOW
3awWuTon, nNpeabsiBuB npeobpasoBaTenbHbIi Uck 06 ocnapuBaHum akta’@. Wck o
NpU3HaHWUM JOMYCTUM NULLL B TOM CryYae, eCnu y UCTLA eCTb 3aKOHHbI MHTEpec
B CKOpeMleM NpuaHaHuu npaea. 3aKOHHbIM UHTEpPecoM AnsA cyaebHoro npusHa-
Hus B cynebHoi npakTtuke 'epmaHun npusHaeTcs «10b0u noanexalymi npusHa-
HWIO 3alymiyaemMbii NpaBoBOV, IKOHOMWYECKUI WIn HematepuarnbHbIi UHTepeC,
KOTOpbIKi SIBNSIETCS [OCTATOYHO BECOMbIM, HTOObI YrlyulinTb [MOSIOXEHNE 3a-
UHTEPECOBaHHbIX NNU» 7>,

Otcloga cnegyeT, YTO TPETUI BUA UCKa - UCK O NMPUCYXAEHUN, TOYHee, «O0b-
WM MCK 06 UCMOSIHEHUN 06513aTeNbCTBa» - [OIMKEH NPUMEHATLCA B NEPBYHO
ouyepefb BO BCEX TEX CNyyasiX, B KOTOPbIX XXenaHue uctua u, COOTBETCTBEHHO, ero
TpeboBaHve 3alunTbl Npasa, No CYTV Aena, BbIXOAWUT 3a PaMKn YCTpPaHeHUs npe-
NATCTBUIA UMK NpU3HaHuUa obs3aHHoCTeR. OTO 0BbSICHAETCS TeM, YTO MCK O Npu-
CY)XXAEHUM NO3BONAET HanpaAMylo nNoTpeboBaTb COBEPLUEHUS OnpeAeneHHbIX Aen-
CTBUIA, OyAb TO MPUHATUE OTKIIOHEHHOrO WNW HEMPUHSATOrO afMWHUCTPATUBHOIO
akTa nMbo coBeplUeHne UK BO3[epXaHWe OT COBEPLUEHUS WHbIX AeNCTBU (Ha-
npumMep, OT3blB YyTBEPXKAEHUS, BbinNnaTta nocobusi, Bo3aepxaHne oT HapyLUeHus ).
B ogHom cnyvae agMMHUCTpaTMBHO-NpoLieccyanbHoe npaso epmMaHun HasbiBaeT
3TOT WCK «MCKOM 00 M3[aHuM aAMWHWUCTPATMBHOMO akTa», MOCKOMbKY peyb MAeT
06 0683aHHOCTV NPUHATL aAMUHUCTPaTUBHBIN akT. B apyrnx cnyyasx oHo o603Ha-
YaeT ero Kak «obwuin nck 06 ncnonHeHnn obsi3aTenbCTBay, YTOObl NOAYEPKHYTh,
YTO 3TOT BUJ MCKa BKIKOYAET BCE OCTanbHble UCKU 06 UCNONHEeHUN 06583aTenseTs,
KOTOPbIe He SABMAOTCH UCKaMU O MPUHYXAEHUN.

CMbICN 3TOr0 pa3rpaHnyeHns 3aknovaeTcs B TOM, YTO AN 3TUX ABYX ClyyaeB
3aKOHOM MOTyT GbITb NMPefyCcMOTPEHbI pasfnuyHble NPeanochbINkM ANs Npeabsis-
neHusa ncka. Vick 06 n3gaHuM agMUMHUCTPATUBHOIO akTa A4OMNYCTUM TOMbKO TOrAa,
Korga B MpUHATUM TpebyemMoro agMMHUCTPATUBHOIO akta OblNo OTkas3aHo, U npu
ycnosuu, YTO 3TOMY npepllecTsoBana fgocyaebHas npouyenypa obxanoBaHui.
Tem cambiM BbILLECTOSILLLEMY OpraHy BnacTi NpefoCTaBrsieTCs BO3MOXHOCTb Npu-

73 O6 aTOM CyA [OMKEH MHGOPMUPOBATL UCTLA, Kak MOKa3aHO Bbille, Ha OCHOBaHUM 0BA3aHHOCTU
cyAbW AaBaTb yKa3aHUs U pa3bsiCHEHMS.

74 C [pyroil CTOPOHbI, AECTBYET MPUHLMM, COrNacHo KOTOPOMY rPaxaaHWH He [OfKeH noasepraTb
cebs pycKy CaHKLWiA. [pyu KOHKPETHOW yrpo3e HacTynneHns HebnaronpusiTHbIX NOCNEACTBUI rpaxaaHUH
MOXET NofAaTh UCK B CyA.

75 BVerwGE 74,1 (4).
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HSATb BbIXOASLLEe 3a pamKu NPaBOBOro KOHTPONS pelleHue no Aeny u ucnpasutb
BO3MOXHblE OLINGKM HuxecTosLiero opraHa. MNpu nogaye xe obwumx nckos o6 mc-
nonHeHun obasaTenbCcTBa TakMxX AOMOMHUTENbHBIX TPEGOBaAHUI HET.

Kpome Toro, y NpuHy>XAeHus K U3gaHuio agMUHUCTPaTUBHOIO akta ecTb Apy-
rme acnekTbl, Ha KOoTopble HeobxoanuMo 06paTUTbL BHUMaHWE MPU BbIHECEHWUMN Cy-
nebHoro pelweHns. Tpebysa coBeplwunTb onpefeneHHble OeACTBUS, cyn Bnpase
0653aTb rocyapCTBEHHbI OpraH Mullb NOCTOMbKY, MOCKONbKY dTa 06513aHHOCTb
yXe ycTaHOBMeHa unu onpegeneHa nybnuyHbiM npasoM. Ho ecnu opraHy Bnactu
no AaHHOMY AieNny B COOTBETCTBUU C MaTepuanbHbIM agMUHUCTPATUBHBIM NPaBoM
paspeLueHo yCMOTPpeHne o AOMry CryX0bl UMW NPefoCTaBnNeHbl HEKOTOPble BO3-
MOXHOCTM ONSA OLEHKW, CyA He BnpaBe CBOUM peLUeHMeM npeaBocxuliatb pe-
lweHne opraHa BnacTtu. Cya ynonHOMOYEH OCYLUEeCTBNATb NMPaBOBOW KOHTPOIb U
OTMEHATb HenpaBoOMepHble AeNCTBMA (BKMOYas UX NOCNeACTBUS), HO He noame-
HATb opraH ynpasneHus. KOHCTUTYLMOHHBIN NPUHUUN pa3geneHns Bnacten Aew-
CTBYET B 3TOM OTHOLUEHUW B MOMb3Yy WCMNOMHWUTENbHON BnacTu. VMIMEHHO B mMckax
06 “3gaHUM agMUHUCTPATMBHOIO akTa MOXEeT OTCYTCTBOBaTb Tak HasbiBaemas
«rOTOBHOCTb AJ151 peLeHNsI», TO eCTb [eno He roToBO ANS MPUHATUS pelueHus,
a HyxgaeTcs B ganbHelLeM BbISCHEHUN haKTUHEeCKUX 06CTOATENbCTB NN Aaxe
co34aHus NpeanochINoK ANs 3aknoYMTeNbHOW NPaBoOBON 3KCnepTusbl’s. Moatomy
npoueccyanbHoe npaso epmaHuu npefocTaBnsieT cygy BO3MOXHOCTb He 06s-
3bIBaTb OpraH BMacTh COBEPLINTb ONpefeneHHbl oduumnansbHbld akT (K npume-
py, NPUHSATL NpeaBapuTenbHO COOPMYMMPOBAHHBIN aAMUHUCTPATUBHBIA akT), a
NWWb NPU3BaTh B pelleHnn cyaa K yaoBneTBOPEHN0 UckoBoro TpebosaHus nctua
B COOTBETCTBMM C HOPUANYECKUM 3aKNOYEeHMEM cyda (Hanpumep, Ha 3aKOHHbIX
OCHOBaHMWSAX B Haanexaluii CpoK NPUHATb aAMUHUCTPATUBHbLIA akT, YAOBNETBO-
pswowmnin TpeboBaHna nctua)’’.

Kpome Tpex ymnoOMsiHYyTbiX Bbille BWAOB CYLECTBYET UENbld pan ocobbix
aAMUHNCTPaTUBHO-NPaBoBbiX uckoB. OHW BO3HUKNM B pesynbTate JarbHei-
Wero pasBuUTUS aMUHUCTPATUBHOIO npolecca Ha 6ase Tpex OCHOBHbIX BUAOB
MCKOB M MOTyT GbiTb BHOBb K HUM CBefeHbl. BaxHbIM criyyaem sIBNsieTcs OKoHua-
HWe NpoM3BOACTBA NO aAMUHUCTPATUBHOMY aKTy 10C/1e NPeAbsBEHUs ucka o6
ocrnapvBaHuM afMUHUCTPATUBHOrO akta. Ecnu opraH Bnactu OTMEHsieT agMmu-
HUCTPaTMBHbIA aKT UNWU eCnNu agMUHUCTPATUBHOE NPOM3BOACTBO YXXE 3aBepLUEHO,
K Mpumepy, MyTeM eAWHOBPEMEHHOIO WCMOJIHEHWUS, TO OcnapuvBaHWe He umMeeT

76 Mpn NpoBepKe HOPUANHECKVX acneKToB Aena npeanonaraeTcs, YTo AeiCTBUS OpraHa ynpasneHus
3aBeplUeHbl. Mo3ToMy MOXeT noTpe6GoBaTbCs, YTOGbI OpraH ynpaBneHust UCNoNb3oBar MPefoCTaBneH-
HOe eMy 3aKOHOM NpaBO YCMOTPEHWs Unu YToGbl OH CAMOCTOSITENBHO HA OCHOBE CBOEH OLIEHKM thakTuye-
CKux 06CTOSTENLCTB AaN CBOE TONKOBaHWE HeornpeesNieHHbIX MPaBOBbIX MONIOXEHWIA 3aKoHa U NPUMEHU
UX NGO YTOGb! OH BbINOMHUM NPOMYLLEHHYO paHee, HO NPEeAYCMOTPEHHYH 3aKOHOM aAMUHUCTPATUBHYIO
npoueaypy. Ho nocne ncnons3oBaHWst opraHoM ynpaeneHusi pasa Ha YCMOTPEHWE CyA Brpase NpoBeCTv
NpOBEepKy COBMIOAEHNST OCHOBHBIX NPaBWIl, AEACTBYIOLMX NPU MPUMEHEHWUN YCMOTPEHMS!.

77Cm.: § 113 Abs. 5 VWGO.
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cmbicna. OgHako No xoaaTancTBy Cyf MOXET JOBECTM NPOoLece A0 KOHLA 1 nocne
NpoBeAeHNA NPaBOBON NPOBEPKN NOCTAHOBUTL, YTO aAMUHUCTPATUBHOE peLleHne
ObINO HE3aKoHHbIM?8, TemM cambiM MepBOHauYanbHbIi NpeobpasoBaTernbHbIA UCK
06 ocnapvBaHuM CTAHOBUTCH UCKOM 06 YCTaAHOBMIEHWM MPaBOOTHOLLEHMS, 6o
30ecb HeobXOAMMbIM YCroBuUeM sBNsieTcs 060CHOBaHME WUCTLIOM CBOEro 3aKOH-
HOro MHTepeca B TakoM onpegenenun. B nHTepecax npaBoBoK 3aluThl rpaxaaH
cyAbl B CBOEN NpakTuke elle 6onblue paclumpuny BO3MOXHOCTb NpeabsBneHus
uckos. [laxe ecnum npou3BOACTBO MO aAMWHUCTPATUBHOMY akTy 3aBepLUMNOCh
elle [0 NpeabsBIeHNs UcKa, UCTel, MOXeT - 6e3 npoBedeHVs NpeaBapuTENbHOro
paccnefoBaHusa B CyAe - XofatancTBoBaTb O MPU3HAHWMKM TOrO, YTO aAMUHUCTPa-
TUBHbI/A akT BbiN He3aKoHHbLIMEO, B Liensix 060CHOBaHNA NpaBOMEPHOCTU UHTepeca
B NPWU3HaHUW B NMpaKTUKe CyAoB ['epMaHun CROXWNUChb TUMUYHBIE rPYnrbl Criyda-
eB. 0coOblli MUHTEpPEeC UcTua B MpU3HaHUWM OEWCTBUIA OpraHa BracTu HEe3aKOHHbI-
MW MOXHO 06OCHOBaTb OMACHOCTLIO MOBTOPHOrO HapYLUEHWUS, HEOBXOAMMOCTbLIO
peabunuTauum mMnu NOATOTOBKOW Mpouecca O MaTepuanbHOW OTBETCTBEHHOCTU
opraHa Bnactu u Bo3amelleHun ybbiTkos8!. [laxe npu nepeoHavanbHOM npeab-
SIBNEHUWN UCKOB O MPUHYXAEHUW K NPUHATUIO aAMUHUCTPATUBHOIO akTa Unm UCKoB
06 ucnonHeHun obsasartenscTa, cyaebHas npakTvka epmaHun 3HaeT npumepsl
cnyyaeB, B KOTOPbIX UCTEL, HECMOTPS Ha 3aBeplUeHUe aAMUHUCTPATUBHBIX NPO-
Lieayp, CMOr BMOCNeACTBUMU NyTEM MoAavn ucka A0OUTLCA NPU3HAHUA HEe3aKOoH-
HOCTW AelcTBUiA (Mnn 6e3nencTBms) opraHa BnacTu.

HakoHeu, npoueccyansHoe npaeo [epmanuy, kak u KasaxcraHa, 3HaeT cyne6-
HbI MNPOLECC OcnapuBaHus HOPMAaTUBHO-MPAaBOBLIX aKTOB, B paMKax KOTOPOro
NOA3aKOHHbIE MPABOBbLIE aKTbl Y HOPMbI MOTYT MPOBEPATLCS C TOYKU 3PEHUS UX
COOTBETCTBUSI AENCTBYIOLLIEMY 3aKOHO4ATENLCTBYS2, B COOTBETCTBUM C 3aKOHOAA-
TenscTBoM epmaHuy m3nyeckme 1 puUaMYecKue nuua Brpase XoaaTancrso-
BaTb 06 3TOM TOMNbKO B TOM Cly4ae, eCiiu OHU MOTyT NMPUBECTH B Ka4ecTBe AoBoAa
HapyLUeHMe CBOMX COBCTBEHHbIX MpaB COOTBETCTBYIOLWMM MPaBOBbIM Mpeanuca-
HUEM UMM ero NpUMEHeHNeM (XOTs 34ecb, CoriacHo npeobrnaaatoliemMy MHEHWIo,
B OTNNYME OT YNOMSIHYThIX BbiLLE WCKOB, Pedb He UAET o crope o npase). OaHako
opraHbl BNacTM MOryT nogaBaTb XOAATaWCTBO, HE CCbINasiCh Ha KOHKPETHble He-
GnaronpusaTHble Ans cebs nocneacTemss, [locTaToMHO TOro, YTO OHU UMEIDT AEMNO
C COOTBETCTBYIOLMM MPABOBLIM NPEANMCaHUEM U UM MPUXOAUTCS NMPUHUMATL ero
BO BHMMaHWe B CBOEMN MPaKTuKe.

78 Cm. § 113 Abs. 1 Satz 4 VwGO.

79 Cm.: Ipsen, Allgemeines Verwaltungsrecht, 2. Auflage 2001, S. 338-339.

80 B\VerwGE 26,161 (166f.); 81, 226 (229).

8 Cm.: Hufen, Verwaltungsprozelirecht, 2. Auflage 1996, § 18 V 3, S. 378-380.

82 Cm.: § 47 VWGO.

8 3necb MOXHO Obino Gbl BO3pasuTb TOMbKO TO, YTO AaXe C CaMOW GecrnpucTpacTHOW TOYKM 3pe-
HUSi TPYAHO YBUAETb B 3TOM 3aWHTEPeCOBaHHOCTb B MpaBoBOM KoHTpone, cp.. Kopp / Schenke,
Verwaltungsgerichtsordnung, Kommentar, 14. Auflage 2005, § 47 Rz. 82.
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Kak cneacteue, cynebHas cuctema FepmaHum 1 Beried 3a Hel 3akoHoaaTenb
Bce 6onblue pacwmpsanu Tpebyemyto OCHOBHbIM 3akoHOM [epmaHum Bceobbem-
TIOLLYH0 NMPaBOBYH 3aLLUTY NPOTUB HE3AKOHHbLIX AEWCTBUA UCNOMHUTENBLHOW Bna-
ctn. MNMpepoctaBneHne BO3MOXHOCTW 3aLMTbl NMpaBa B aAMUHUCTPATUBHOM CyAe
He [JOMKHO, B KOHEYHOM CYeTe, 3aBUCETb OT TOro, HaAeTCs N NOAXOASLWMIA BUA
uckad4. Peluatouiee 3HaYeHWe UMeeT Hanuuue NpeanocbifoK Ans UHAWBMAYanb-
HOV MpaBOBOW 3aLUWUTbl, B YACTHOCTMW, 3asBNEHUSI O HapyLEHUN COBCTBEHHBIX
CyGBbEKTVBHBIX NpaB UCTLA W 3aLiMLLaeMoro uHTepeca ucTya, noanexatdiero 6ec-
NPUCTPaCTHOW OLEHKe.

Cxema npoBepku ucka 00 ocnapvBaHuy aAMUHUCTPATUBHOIO axta
* MNpu npoBepke ucka 06 ocnapvBaHWW, NMOAAHHOIO C LENb0 OTMEHbI agMu-

HUCTPATMBHOrO akTa, crefyeT OLEeHWTb CHayana AonyCTUMOCTb Ucka W MuLlb 3a-

TEM NpoBeEpPsiTb ero 060CHOBAHHOCTb:

* B oTHoweHuu cygebHoro nopsigka U NOABEAOMCTBEHHOCTU. VmeeT nu
MecTo nybnm4Ho-npasBoBovi criop? MNoacynoeH nu Uck cydy, B KOTOpPbIA OH Obin
nogaH? lMofdcyaHo NW Aeno AaHHOMY CyAy COrflacHO nmpaBuiiam O poAoBOM
WU TeppPUTOPUANbHON NOACYAHOCTU?

¢ B oTHOWEHMU CTOPOH MpaBoBOro crnopa. Obnagaet nu uctew npoueccy-
anbHoW npaBocnoco6HocTbio? O6nagaeT Ny OH npoueccyanbHoNn Aeecnocob-
HocTblo? ObGnagaeT nu npoueccyanbHOW NpaBocnocobHOCTbIO 0TBeTUMK? O6-
nagaet N1 OH NacCUBHbLIMW NMOMHOMOYUSIMI Ha BeAEHME npoLiecca Ha CTOPOoHe
OTBETYMKA, T.e. ABMSAETCA NM OH HaAnexaluM OTBEeTYUKOM?85

¢ B oTHoweHuu npaBunbHOCTU BbiGopa ucka. Kakylo yesbs npecnegyet wc-
Tel cBOMM Mckom? TpebyeT nv OH OTMEHbl aAMWHUCTPATUBHOrO akta? Asns-
eTcs N1 ocnapuBaemMoe peLleHue opraHa BracTu agMUHUCTPaTUBHBLIM akToM?
B03M0OXHO, NMpPoU3BOACTBO B OTHOLIEHUWN aAMUHUCTPATUBHOIO akTa 3aBeplue-
HO, Tak YTo Tpebyemasi oTMeHa yxxe He UMeeT cMmbicna?

* B oTHoweHun cpokoB. MpeaycMOTpeH N Cpok Ansi npeabsiBNeHUs ucka o6
ocnapuBaHumn?

* B oTHoweHun cobnioneHus npoueaypsl npeabsBneHUs ucka. Cobnoge-
Hbl NI MPegyCMOTPEHHblE 3aKOHOM ¢hopMaribHbie TpeboBaHusi K UCKOBOMY
3a5BNeHn0?86

8 Cm.: Schmitt Glaeser, VerwaltungsprozelJrecht, 14. Auflage 1997, S. 245: «B cooTBeTCTBUU C BO-
neit 3akoHogatens MonoxeHne 06 aagMUHUCTPATUBHBIX Cyax HE COAEPXWUT UCUEPNbIBAIOLLEro NepeyHs
BUOOB UCKOB».

85 B COOTBETCTBUM C 3aKOHOAATENbCTBOM epMaHuUK Uck HanpaensieTcs npoTus GeaepatvsHoi Pecny-
6nuku Cepmanuu, NpotuB (peaepanbHO) 3eMnu Unu NPOTMB NyBNMYHO-NPaBOBOI KOpMopauuu, opraH
KOTOpOVI ApuHAN OCI'IapVIBaeMbIﬁ a,CIMMHMCTpaTVIBHbIVI aKT - TO eCTb He NPOTUB CamMoro opraHa, a npoTue
HocuTensa (I'OCyl:lapCTBeHHOFO nnn HageneHHoro I'OCy[:lapCTBeHHOVI BJ'IaCTbIO) CyBEpeHHbIX npas, OT Ume-
HW KOTOpOro AeiicTBoBan opraH Bnactu. Cm.: § 78 VwGO.

86 ECnn UCK HE COOTBETCTBYET 3TUM hopMasibHbIM TpeboBaHUAM, TO B COOTBETCTBUM C 3aKOHOAATENb-
CTBOM I'epmaHMM CyA He MOXeT OTKasaTb B UCKe, a AO0MKeH NpeanoXunTb UCTLY AONOMHUTL ero B Te4eHne
pasymHoro cpoka. Vgl. § 82 VwGO.
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¢ B OTHOWEHUN BO3IMOXHOIO NpeABapuUTENIbHOro NPOM3BOACTBA NO Aeny.
MpenycMoTpeHo N 3aKOHOM B JaHHOM Cryyae ocyllecTBneHue gocyaebHoi
npoueaypbl Nnodayn B opraH BnacTu npoTecTa/kanobbl Ha agMUHUCTPATUB-
HblA aKT?

* B OTHOWeEHUN yTBEPXKAEHUSA O HapyWeHUn ceoux npa.. lNpeacraensercs
I Ha OCHOBAHUW OGBLACHEHWUI UCTL@ BO3MOXHLIM UNW, MO KpaHelh Mepe, He
UCKINOYaeTcs N, YTO aAMUHUCTPATUBHBLIM aKTOM GbinNu HapyLUeHbl ero cob-
CTBEHHbIe npaBa?

* B oTHOwWeHNn obLeli 3aMHTEPECOBAHHOCTU B NpaBOBOM 3awmTe. Ecnu
hakTuyeckne obcToaTenbcTBa Aena AaloT NOBOL YCOMHUTLCS B TOM, YTO B
[aHHOW CcMTyaummn NpucyTCTByeT Heobxoammas aAns ucka noTpebHocTh B npa-
BOBO/A 3alUWTe, TO ATOT BOMPOC PacCMaTpUBAETCS B LIENSX OLLEHKM AOMYCTUMO-
CTU ucka.

« [lpoune npeanocbInkK AonycTUMOCTU. Ecnu daktuyeckne obctoaTenscraa
[ena [atoT 4ns 3Toro OCHOBaHUS, TO criedyeT NPOBEPUTb, HE NPEnsATCTBYeT Nn
pelleHuto cyaa To 06CTOSATENbCTBO, YTO 3TO AENo paccMaTpuBaeTcst ApYrum
CYOOM WMKN YTO yXe MMEETCs BCTYMUBLUEE B 3aKOHHYIO CUIy pelleHue cyaa
UM YTO, K MPUMeEpy, Mexay CTOpOHaMK cropa He Gbino nu 3aknioyYeHo Aen-
CTBUTESIbHOE TpeTelckoe cornalleHue.

Kak noka3aHo Bbille, Npy OLeHKe AOMYCTUMOCTM UCKa YXe MOryT MoHajo-
6UTbCA OTBETHI Ha BOMPOCHl U3 06nacTu matepuanbHOro npaea. ATO OTHOCUTCS,
B YaCTHOCTW, K NpaBuIIbHOMY BbIGOPY BuAa MCKa, Haanexallero oTBeTuYuMka U K
OLeHKe OOBSCHEHWI UCTLa OTHOCUTENbHO HapyLUEeHUS ero COGCTBEHHbIX Npas.
OpHako 34eCb OHU AOSKHBI paccMaTpUBaTLCS NMULLL B TOW CTENEHMW, B KaKoW OHU
HeobXoAMMbI NS NPOBEPKM AOMYCTUMOCTU UCKa.

+ Ecnu wuck siBnsieTcs 4oNyCTUMbIM, TO NpoBepsieTcs 060CHOBaHHOCTb UCka B
3aBUCKUMOCTM OT ero Buaa. B cnyyae ucka 06 ocnapuBaHum agMMHUCTPATUBHOMO
aKTa CTaBWTCS BOMPOC O TOM, SIBMSIETCS N COOTBETCTBYIOLWMUIA aAMUHUCTPaTHB-
HbIA @KT HE3aKOHHBIM U He HapyLlaeT M OH npasa ucTua. YTtobbl OTBETUTL Ha 3TH
BOMPOCHI, HEOBXOAUMO creaytoLlee:

* OnpepenuTb Ha KakoW rMpaBoBo OCHOBE OblN NPUHAT aAMUHUCTPATUBHBIA akT.
OTO HYXHO caenaTtb B CamMOM Havane, NoCKOnbKy BCsi mocneaytollas npoBep-
Ka OnMMpaeTcsl Ha Te3NC O TOM, YTO AEeNCTBUSI OpraHoB ynpaBneHust onpasabl-
BalOTCS1 HA3BaHHOW HOPMOW (Ha3BaHHbIMW HOPMaMM).

+ 3artem crepyeT npoBepuTb cOGNoAeHWe npegnucaHuii o cobogeHm onpe-
JeNeHHON opMbl U MPOLECcCyarnbHbIX HOPM, KOTOpble AEACTBYIOT B OTHO-
WEHWUN NPUHATUS paccMaTpuBaemoro aAMuMHUCTpaTuBHoro akta. Cioga oT-
HOCATCS, Npexae BCero, pogoBasi U TeppuTopuasbHas IPUCOUKUMS opraHa,
NPUHSBLLEr0 aAMUHUCTPATMBHLIA aKkT, a Takke cobnioAeHWe Haanexalero
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nopsiika Npov3BoACTBa Mo Aeny. VHbIMM crioBamu, paccMmaTtpusaeTtcst ¢op-
MarnbHasi 3aKOHHOCTb a[lMUHUCTPATMBHOrO akTa: cobmniofeHVe YCTaHOBNEH-
HoW hopMbl, NUCbMEHHOE 06OCHOBaHWE M COOBLLEHWE aAMUHUCTPATUBHOIO
akTa agpecary.

. OCHOBy NPOBEPKU COCTaBNAKT BOMNPOCblI 3aKOHHOCTU C TOYKW 3PpeHus mare-
puanbHoro npasa:

1) COOTBeTCTByeT nn KOHerTHbIVI a,D,MI/IHI/ICTpaTI/IBHbII7I aKT NOJNOXeHudaAm 3a-
KOHOAaTenbCTBa UMM BbIXOOUT 3a ero paMKM? BbinonHeHbl nu otaens-
Hble npeanocklnikn - npegycMoTPpeHHoro  3akoHogareslbCTBOM  cocTaBa
ﬂpaBOHapyLLleHMﬂ? Ecnn He BbINOMHEHbI q)aKTVNeCKVIe npeanocbiiku
COCTaBa npaBoOHapylweHuda, npeaycMoTpeHHble XOoTA Obl OAHUM U3 pac-
cMaTpuBaeMblX HOPMATUBHbIX MPaBOBbIX aKTOB, TO aﬂMVIHI/ICTpaTI/IBHbII‘/’I
aKT SIBMSIETCA HE3aKOHHbIM. B OTHOWEHMN NoA3aKOHHbIX NpPaBOBbIX aKTOB
MOXHO AONOJTHUTENIbHO 3aJaTb BOMPOC O TOM, ABNAKTCA JIW OHU CaMu
3aKOHHbIMU.

2) Kpome Toro, Heo6xoanMo onpeaennTb, COOTBETCTBYET M aAMUHUCTPATUB-
HbI/i @KT U B OCTanbHbIX acnekTax 3akOHOAATENbCTBY: HE HapyllaeT fu OH
Apyrne cyljecTBeHHbIe MpaBoBble HOPMbl WY MPUHLMMLI, ONpeaensoLne
cofepxaHue OesiTeNbHOCTU OpraHoB ynpaBneHus (K npumMepy, NpuHLMN
COpa3MepHOCTU YyMNpaBrieHYeCkUX Mep npecnefyembiM Lenam)? Boamox-
HO, OH MPOTUBOPEYMT BCTYMUBLUUM B 3aKOHHYIO CUMY CyAebHbIM peLueHu-
SIM, HEOCMOPVMbIM aAMWUHUCTPATUBHLIM akTam WNnuM agMUHUCTPaTUBHO-
npaBoBbIM JoroBopam?

3) B 3akniwueHne HeobGXxoaMMo 3aaaTb BONPOC O TOM, He HapyLuaeT jiu aaMu-
HUCTpATMBHbIV aKkT paBa nuua, KOTOpoOMYy OH afpecoBaH. 34ecb B Aonon-
HEHME K PacCMOTPEHMIO BO3MOXHOCTW HapylleHWUs npaB nuua (B pamkax
NpoBepKN AONyCTUMOCTU) elle pa3 ycTaHaBnuMBaeTcs (hakT AenCTBUTENb-
HOrO HapylleHWs npae UCTUA B pe3ynbTaTe He3aKOHHbIX AeCTBUIA opraHa
BnacTué’.

Ecnu Bce 9TV NpeanochbinkM Hanuuo, TO UCK AOMKeH ObiTb YAOBMNETBOPEH, a
COOTBETCTBYIOLLMIA afMUHUCTPATUBHBIA akT OTMeHeH cydoM. [ins oTMeHbl focTa-
TOYHO TOrO, YTOOblI aAMUHUCTPATUBHbIA aKT paccMaTpuBancs kKak He3akoHHbI No
no6oit npuuuHe. B cnyyae nogaun ucka o6 M3gaHUM agMUHUCTPATUBHOIO akta
ucTely, HanpoTuB, HamepeH A0OGUTbCS BbINOMHEHUS TOro, YTO He GbiNo BbIMNOM-
HeHo opraHom ynpasneHusi. OTkas B NMPUHATAN agMUHUCTPATUBHOMO akTa MOXeT
HapywuTb NpaBa UCTLA TONbKO B TOM CIlyyae, eCnu y Hero ecTb NpaBo, TO eCTb
CyGbeKTUBHOE MpaBo B pamkax Ny6GnuyHoro npaea, Ha MpUHATAE 4aHHOro agMu-
HUCTPATMBHOrO akTa.

87 pn 060CHOBAHWM 1CKa UCTLY HE HYXKHO A0Ka3blBaTb HANMYMe NPUYNHHON CBSI3M Mexay of
>KEHHOI NpaBoBOM OLIMBKON U HapyLLeHeM ero npasa.
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