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IIJIAH
BBenenune
1. O6mue 3aKOHOMEPHOCTH U OCOOCHHOCTH BOZHUKHOBEHHS U Pa3BUTHUS
dbeoaIpHOro rocy/1apcTBa.
2. Dtansl pa3BuTHs (HeoaIbLHOTO rOCy/1apCcTBa B cTpaHax 3anaaHoi EBporbl
(rocymapctBo dppankos, @panius, Auriaus, ['epManus).
3akiIroucHue

CpenHue Beka — 3TO 310Xa, KOrJla B paMKax CKJIAbIBAIOIIMXCS TOCYJapCTB
MOCTENIEHHO (POPMHUPYETCS OCHOBBI OYAYIINX HAIMOHATBHBIX MPABOBBIX CUCTEM.

OCHOBHBIMU UCTOYHHKaMH (he0JaqbHOTO MpaBa ObLIM MpPaBOBblEe OOBIYAH,
KOTOpbIE Yallle BhIPAXKAJIUCh NIEPBOHAYATIBLHO B yCTHOU popme. Co BpeMeHeM OHU
3alMChIBAJINCh B XapTUM M B Jpyrue jkajgoBaHHbie rpamorel ( “ OObruau
Bapcenonst 1068r.”, * Cakconckoe 3epuajio”’ B I'epmaHum)

K wucrounukam paHHedeosasbHOrO NpaBa MOXKHO OTHECTH Takke U
MMMYHUTETHBIE TPAMOTHI, BbIJIaBa€Mbl€ KOPOISIMU KpYIHBIM (heoganam, hopmyIbl
IPaMOThl C TOMOIIBIO KOTOPBIX O(QOPMISUIUCH PA3NMYHBIE CACJIKU — JapeHus,
KYTUTU-TIPOJAQXKH.

Ha Bcex sramax pa3BuTus (eoJanbHOrO ToCyAapcTBa BbIPAaOOTAHHOE WITU
CaHKUMOHHPOBAHHOE MM IMPaBO OTKPBHITO BBIPAXKAJIO KIACCOBBIE M COCIIOBHBIC
MHTEPEChl TOCMOACTBYIOLIEro Kiacca ()eolajJoB M BBICTYNANO Kak IMpaBo -
IPUBUJICTHS.

KnaccoBast cyuiHocTh (peoabHOTO MpaBO MPOSIBISUIOCH MPEKIE BCErO B
TOM, YTO OHO IOPUAMYECKH O(DOPMIIATIO CTPOM MO3EMENbHBIX OTHOLICHHH MpH
KOTOPOM TOCIHOJCTBYIOUIMN KJIACC COXpaHsJA 3a COOOW MOHOMOJBHOE MPaBO
coOctBeHHOCTH Ha 3emuto. [lockoibky mpu (Qeomanu3me MpaBo, Kak U
MOJINTUYECKAs] BJIACTh, BBHICTYNAIO JIMIIb B KAa4eCTBE HEOTHEMJIEMOrO aTpuoOyTa
3eMEJIbHOW COOCTBEHHOCTH, OHO W BO3HHMKAJ0O HEPEIKO IMyTEM MPOCTOro
CaHKIIMOHUPOBaHUSI  (EeoNaJbHbIM TOCYAapCTBOM  PEAbHO  CJIOKUBIIHUXCS
OTHOIIEHUH TOCMOACTBA U MOJUUHEHUS.

bynyun cBoero poaa “NpHUHAANICKHOCTBIO® 3€MENIbHOM COOCTBEHHOCTH,
¢deonanbHOE MPAaBO CTAHOBWJIOCH BA)KHBIM CPEICTBOM NMPUHYKIACHHUS KPECThSH K
TPpyAY Ha OTJEIBHOIO CEHbOPA WM Ha (eoanbHOE TOCY1apCcTBO B 1enoM. OTcrona
OHO BCErJa BBICTYINAJO Kak ‘KyJadyHOE MpaBO” M HEClI0 Ha cels medyaTh rpyooi
cunbl. Takum 00pa3zoM, OTIMYUTENBHON YepTOil (eoambHOro npasa ObLIO TO, YTO
OPEeIyCMOTPEHHBII MM TPaBOMOPSAJOK  BCErJa  MPEeACTaBiIsl  coOou
OpPraHM30BAaHHOE M CHCTEMAaTHYECKOE HACHIIME TOCHOJCTBYIOIIETO KIlacca Hal
OrPOMHOM MAaCCOU KPECThSIH.

Hpyro#i xapakTepHOil uepToi (eomallbHOTO Mpapa - 3TO BIUSHUE HA HETO
penurun. Hopmel penurun (KaHOHUYECKOE TIPaBO, MyCYJIbMaHCKOE MPaBO-IIapHar)
B HEKOTOPBIX TOCYAApCTBAX BBHICTYIAJIN B KAU€CTBE PEIMTHO3HO-HPABCTBEHHOTO U
IPaBOBOT'O PETYJIATOPA BCEX CTOPOH KU3HU 00IIECTBA.



Crnenyrommii  crneuuduyeckol  4yeproil  ¢geoganbHOro  OBUIM  €ro
MAPTUKYIAPU3M . U Pa3apoOICHHOCTh MPaBa.

JUinTenbHOE TOCHOACTBO HATYpaJIbHOTO XO3SIMCTBA, OTCYTCTBHE IMPOYHBIX
HPKOHOMUYECKUX CBSI3ed B OOIIErOCyAapCTBEHHOM MaclluTadbe ObUIO CEpbE3HBIM
OPENATCTBUEM Ha IyTH CO3/JaHUS €IMHBIX OOILIEroCyJIapCTBEHHBIX MPAaBOBBIX
cucteM. Jlonroe coxpaHeHue OOBIYHOIO IpaBa HapsJy C pa3BUBAIOIIMMCSA
KOPOJIEBCKUM 3aKOHO/IaTEIbCTBOM.

OcoOenHoli uepToi (eoanbHOrO MpaBa SBHJIOCH HEOOBIYHOE B HCTOPHH
npaBa SBJICHHE KaK peHEeNIus pPHUMCKOro IpaBa, T.€. BOCCTAHOBJICHHE €ro
JEUCTBUS B cpeHeBeKoBoM EBpore. DHrenbc moguepkrBall, YTO pUMCKOE MPaBO
UMEHHO TO, ‘B 4Ye€M HYXJAJUCh HAIld TOpOKaHE B MEPHOJ BO3HUKHOBEHUS
TOpPOJIOB M YEr0 OHU HE HAXOJAUJIU B MECTHOM OOBIYHOM IpaB”.

“Kak TOJIbKO MPOMBIIIJIEHHOCTh U TOPTrOBJs — ciiepBa B Mtanuu, a mosxe u
B JPYTUX CTpaHax — pa3BUBAJIM JAJIbLIE YACTHYIO COOCTBEHHOCTh, TOTYAC K€ OBLIO
BOCCTAHOBJIEHO M BHOBb MOJYYWJIO CHUJIY aBTOPUTETA TIIATEIBHO pa3pabOTaHHOE
PHUMCKOE 4acTHOE IIPaBo .

B nenowm, o cBoeli BHeHIHeN Gopme, cTeneHu pa3paboTaHHOCTH OTAEIbHBIX
UHCTUTYTOB, BHYTPEHHEH LEJIOCTHOCTH, IOPUAMYECKON TEXHHUKE (HEOAAIbHOE
IPaBO BO MHOIMX OTHOLIEHUSX YCTyNajlo HaumOOJee COBEPLICHHBIM 00Opaslam
paboBIIa1eBbYECKOTO MTPaBa, 0COOEHHO PUMCKOMY IIpaBy.

Haubonee monHoe mpencraBieHre O paHHEPEOJAIbHOM IpaBe Nal0T Tak
Ha3bIBa€Mble BapBapCKUE TMpaBIbl, B KOTOPHIX OBUIM 3aKPEIUICHbI IMPABOBBIC
oObIuau, ycTosiBIIMECS 00pa3ibl CyAeOHbIX pemeHuit. OTHON U3 caMbIX JPEBHHUX
sBisieTcst Canmdeckas mpasja y repmanieB (koH. V- vau. VI B.).

Bapsapckue npapabsl — cyaeOHUKH, PYKOBOACTBO i cynel. Bmecte ¢ Tem
CleyeT OTMETHTh, YTO OHHM HE SBISUIMCh COOPHHUKAMU CHCTEMaTHYECKU
U3JI0’)KEHHBIE ITPABOBBIX HOPM, KACAIOIIUXCSI BCEX CTOPOH U3HU PAHHEKIIACCOBOTO
oOmectBa. OHU ObUIM HEMOJHBI, (pparMeHTapHbl U OeccucteMHbl. Hopmbl Hocun
Ka3yHCTUYECKHI XapakTep.

Jns  “BapBapckux TMpaBa’ XapaKTEpPHO TakKKe IMOJApOOHOE OINUCAHUE
pPa3IMYHBIX MPOLENYpP M PUTYAIbHBIX JAECWCTBUN, YTO CBHUJAETEIBCTBYET 00 HX
OFPOMHOM 3Ha4eHUM B paHHe(deomaibHOM mnpaB. Hapymenue TtpeboBaHmMid,
OTHOCSIIIUXCSA K JETAJbHO pa3pabOTaHHOW MpOLEAype € IPOU3HECEHUEM
OTIPENIEICHHBIX CJIOB, C WCIOJb30BAHUEM MPEIMETOB CHUMBOJIOB (Hampumep,
“ropcth 3emiin”’ y calMdyecKuX (PpaHKOB MPH KOJJICKTUBHOM BBIIJIATE BEPTreib/a,
CIIOMaHHBIE BETKH IPH OTKa3€ OT POJICTBA) MOTJIU CBECTH Ha HET IEHCTBHE HOPMBI
npasa. CoBepIIaTNCh 3TU ACUCTBUSA ITyOIUIHO.

Baxxnas posib mpaBoBOrO pHuTyana Oblla CBs3aHA C CaMUM XapaKTepoOM
cynompou3BoacTBa. OcHOBHas (yHKIMS Cyna y TEPMAaHICB 3aKIIOYaiOCh B
OpraHM3alK COCTSA3aHUS MEXKY CTOPOHAMM.

BapBapckue npaBapl HECyT Ha cebe OTHEYaTOK CTapbIX POJOIIEMEHHBIX
oTHoOIIEHUH. CBUJIETENBCTBOM 3TOIO SIBISETCS TO, YTO B MaMITHHUKAaX IpaBa TOrO
NepUoAa JUYHOCTh HE OTAENIEHAa OT KOJUIEKTHBA, MPAaBOCIOCOOHOCTh YEJIOBEKa

! OTCyTCTBHE €IMHOTO TpaBa Ha BCeil TEPPUTOPUH TOCYAapCTBa MPABOBBIX CUCTEM, OCHOBAaHHBIX HA

MECTHBIX OOBbIYasX.



OTpeIeIIsIeTC MPUHAIIEKHOCThIO K POy, oOmuHe. Jlaxke OTBETCTBEHHOCTH 3a
MPECTYIJICHUS BO3J1arajoch He TOJIbKO HA MPABOHAPYIIUTENSA, HO U HA KOJUIEKTHUB,
K KOTOPOMY OH MPUHAJJIEXKAI.

N3 Bcex “BapBapckux mpapja. 0ocoObli mHTepec mpenacrapiaser Camuyeckas
npaBaa. OHa peryiupoBaja HMYIIECTBEHHbIE, JIOIOBOPHBIE, CeMEHHO-OpayHbie
oTHOIIEeHUs, bonbias yacte Canuueckod MpaB/bl MOCBSIIEHBI PECTYIJICHUIO U
HakazaHuto. [lon mpecTymiieHneM mNoHMMaeTcss oOuja, Bpel MPUUHMHEHHBIN
JUYHOCTH WM UMYIIECTBY Apyroro. [log HakazaHreM MOHUMAETCs] BOZMEIICHUE U
KOMITCHCAIMI0 3a ooumay u Bpea. llItpadgpl mouTH MONHOCTHIO 3aMEHHWIIA CTaphie
HaKa3aHus poJoBoro ctposi. Pazmep Beprenbaa — mrpada 3a yOuicTBO — 3aBHUCEN
OT COIMAJILHOTO TOJOXEHUS YOMTOro, Bo3pacta U mona. Ku3Hb CBOOOJHOTO
dpanka — 200co:. 3a koposeBckoro — 600coi. 3a 6epemennyto xeHmuay — 700
con. Kpome mTpada cymiecTBoBanu u Ipyrue HakazaHuWs; U3THAHUE U3 OOILMHBI,
00BSBIICHHE YEJIOBEKA BHE 3aKOHA, CMEPTHAs Ka3Hb.

B Camuueckoli mnpaBae OTCYTCTBYeT TMOHSTHE CcOOCTBeHHOCTH Bemu
JEMWIMCh HA JBM)KMMOE MMYIIECTBO W HeABMxkUMoe. CeMbsl y repMaHiieB Oblia
naTpuapxajibHOW. BiacTh OTIla pacnpocTpaHsiach Ha XKEHY , Iouepei U ChiHOBeH (
10 12 ner). bpaku ObutH He IeHCTBUTEIBHBI 0€3 LIEPKOBHOTO 0()OPMIICHHS.

Jpyrum BaskHBIM MCTOYHUKOM IpaBa Toro nepuoja geonaibHoit ['epmannu
B XVI B. crano yrojoBHO-TIporieccyanbHoe YyioxkeHue Kapna V, mnpunsaroe
peiixcrarom 1532 roxy u monyuuBmiee Ha3zBanue “Kapommna’. DTOT HOKYMEHT
SIBJISIETCS] IOCOOMEM, TIPAKTUIECKUM PYKOBOJICTBOM TI0 CYJOTIPOM3BOJICTBY. B Hem
OTCYTCTBOBAJIO TOCJIEIOBATENBHOE Pa3rpaHUUYCHE HOPM YTOJIOBHOTO U YTOJIOBHO-
IPOIECCYaIbHOTO MpaBa.

B Kapommne He KinaccupUIMPOBANNCH COCTaBbI MPECTYIUICHHWM, a JIHIIb
NEPEUNCIISIIA  UX. BBIIESUIMCh TPECTYIUICHUST TMPOTHUB PEIUTHH, TPOTUB
HPaBCTBEHHOCTH, JINYHOCTH, COOCTBEHHOCTH, IPABOCYIUS.

KnaccoBass CymHOCTP M KECTKOCTh YTrOJIOBHOTO TMpaBa ¢eoaaibHON
['epmManuu Haubosiee OTUYETIUBO MPOSBUIOCH B CUCTEME HakazaHui. Bes cucrema
HaKa3aHUW OMpenesuiach OCHOBHOM I€JIbI0  KapaTelbHOW TMOJUTUKH —
yctpamenueM. B Kaponune coaepkanuch cleayroniye BHIBI HaKa3aHUM:
CMepTHasl Ka3Hb, WICHOBPEIUTEIbCKUE Haka3aHus, (OTpe3aHHe s3bIKa, YIIEH),
TEJIECHBIC HaKa3aHMs (CEYCHHE PO3raMi), Mo30psIue Haka3aHus (JUIICHUS IMpaB,
BBICTABJICHUE K II0O30pHOMY CTOJIOY), HW3THaHWE, TIOPEMHOE 3aKIIOUYCHHE,
BO3MEIICHHE Bpeaa u mrpad.

B cymebHOM mporecce cTaaM TPUMEHSATHCS TBITKH Kak — opma
J0Ka3aTeNnbCcTBa. TakuM 00pa3oM, MOKHO OTMETUTD, YTO paHHE(PEOoJaTbHOE MPABO
OBIJIO KECTOKMUM, & MHOTHE TTPABOBBIC AKTHI SBISUTUCH KOJIEKCAMU KECTKOCTH.



