MunucrepcTBo BHyTpeHHHX Aes1 PecmyOsmmkn Kazaxcran
Kaparanagunckas akagemus uM. bapumoeka beiicenoBa

FOpuanyeckuii MHCTUTYT

Kadenpa rpasxkaancko-npaBoBbIX M CHUILINH

IMonkoBHMK mosunuu Aydakuposa I' A.

JEKIAS

Tema 4. dloxBeIOMCTBEHHOCTDH M MOJACYAHOCTH IPAKIAHCKHX JeJ1»

Kaparanna 2016r.



IJIAH JIEKIIUMU.

BBenenue

1. ITonsiTHe mNOABEIOMCTBEHHOCTH. BuAbI MOJABEIOMCTBEHHOCTH.
IIpuopurer cyneOHoii moaBeaoMcTBeHHOCTH. IlociaencTBusi HecoOJK0AEeHUSA
NMPAaBUJI O MOIBEOMCTBEHHOCTH JIeJIa.

2. Ilonsitue moacyaHoctu. Ee orimyme 0T MOABEIOMCTBEHHOCTH.
Buast  moacyanoctu. IloacyaHOCTh TpakIaHCKMX [1eJI BOEHHBIM H
crnenuajaIu3upoBaHHbiM  cyaam. IlociaeacTBusi HecoOJII0JleHUSI TPABHJI O
MOJCY/THOCTH J1eJ1a.

3. OcHoBaHus Nepeaaym Aejia U3 OAHOI0 Cyaa B APYIOM.

3akilouenue

Cnucok ucnojab30BaHHOM JIMTEPATYPHI.



Beenenmue.

IIo pmencTBYOIIMY 3aKOHOJATEIBCBY 3AILUTY HapyLIEHHBIX 158071
OCIIOPEHHBIX  TPAXKIAHCKUX IpaB  OCYIIECTBISIOT B COOTBETCTBUM €
IIOABEIOMCTBEHHOCTBIO nen, YCTaHOBJICHHOU IIPOLIECCYATbHBIM
3aKOHOJATEIbCTBOM, Cynbl 0OIeld HOPUCIUKIUH, DKOHOMHMYECKHUW CY/I,
TPETEUCKUU CY/I.

3ammTa TPaXJAHCKUX MpaB B aIMHUHUCTPATUBHOM IMOPSAKE BO3MOXKHA
JUIIb B CIIy4asX, MOPEAYCMOTPEHHBIX 3aKOHOM. OIHAKO pELIEHHE, TPUHATOE B
aJIMUHUCTPATUBHOM TMOPSIKE, MOXKET ObITh OCIIOPEHO B CYJIE.

Kpome mnepeuncieHHbix (GopM 3alIUThI CYIIECTBYET HOTapHalibHas dopma
3alIUTBl U OXpaHbl OECCIOPHBIX CYOBEKTHUBHBIX TPaKJAHCKUX IPaB.

TpynoBbie mpaBa paOOTHUKOB KPOME CyZa MOTYT 3aIIMIIATHCS KOMUCCUSIMU
IO TPYZAOBBIM CIIOpaM.

HekoTopsie mpaBoBbie BOMPOCH! pa3periaroTcsi COOpaHUsIMU TOBApHILECTB,
KOOTIEPaTHUBOB, AaKIIMOHEPHBIX OOIIECTB, IOCKOJBbKY  OTHECEHhl K  HX
KOMIIETEHIIMA 3aKOHOM M COOTBETCTBYIOIMMHU YCTaBaMH.

B cBs3u ¢ tem, uto B Pecmybnmuke Kaszaxcran cymiecTByer He OnlHA, a
HECKOJbKO (OpM 3allMThl 1paBa, TpeOyeTcs YETKOE 3aKOHOJATENbHOE
pacrpejielieHie MeXIy HUMH OObeMa pa3peliaeMbiX CIOPOB UM MHBIX MPABOBBIX
BOIPOCOB, T.€. Kpyra BeJieHus (IPeIMETHON KOMIICTCHITUH).

[Tostomy rnmaBa 3 I'TIK PK maeT BO3MOXHOCTH BCEM 3aMHTEPECOBAHHBIM
JYCLUAM OCHOBHBIE HOMBI M TIpaBWJIa OIpPEIECICHUsS MOJBIOMCTBEHHOCTH H
MOACYIHOCTH IO JjIaM T'PAKIaHCKOTO CYAONPOU3BOJICTBA.



1 Bompoc. IlousiTne NMOABEIOMCTBEHHOCTH. Buani
MOJABEIOMCTBEHHOCTH. IIpuopurer cyneOHoi MOABEIOMCTBEHHOCTH.
IHocaencTBust HeCOOMI0eHUS MPABUJI O MOIBEJOMCTBEHHOCTH JIeJia.

B rpaxmaHcKkoM CyIONpPOW3BOACTBE TMOHSATHE IOABEAOMCTBEHHOCTHU
JI0CTaTOYHO MHOTOrpaHHoe. [Ipexxae Bcero moaBeJOMCTBEHHOCTHh BBICTYIAET B
KayeCTBE MEKOTPACICBOIO HHCTUTYTA MpaBa.

[TogBEeAOMCTBEHHOCTh SIBIIICTCSI OJHWM W3 IOPUIUYECKUX  YCJIOBHH,
OTIPEICTISIONINX BO3HUKHOBEHHE MpaBa Ha 00paIleHre B Cy/I.

Enunoro  ompenenenwsi  MOABEIOMCTBEHHOCTH B MPOIECCYaTbHOM
JuTeparype Her. TepMHH <«II0JIBEIOMCTBEHHOCTH» HMMEET HCKOHHO PYCCKOE
MIPOUCXOXKJICHUE W O3HAYAET <«ITOJABECTH IO BEJOMCTBO», BBECTH KaKOW-THOO
IOPUIHYECKUN BOIIPOC (JI€710) B CHCTEMY YUYPEKICHHH, 00CITY)KHBAIOIINX KaKyIO-
1100 TOCYIapCTBEHHYIO OTpaciib. TO €CTh MOJBEIOMCTBEHHOCTh O3HAYaeT, YTO
pelIeHrne Kakoro-1u0o BOIpoca HaXOAUTCS B YbeM-TTHO0 BEJICHUH.

ITogBeIOMCTBEHHOCTh B IOPHIMYECKOM TOHHUMAHUM MPeICTABJISET
c000ii CaMOCTOSITEJIBHBIA TIPAKIAHCKO-TIPOUECCYANbHBIA HHCTUTYT, CO-
JAepKaHHe KOTOPOr0 COCTABJIsIeT COBOKYNMHOCTh TPa’KIAHCKUX Mpollec-
CyaJbHBIX HOPM HE3aBHCHMO OT TOT0, B KAKOM 3aKOHE MoMelIeHbl HOPMBI.

B ocHOBHOM HOPMBI MTOABEIOMCTBEHHOCTH BKJIFOUAIOTCS B MIPOIECCyaTbHbIC
3aKOHBI, OJTHAKO B PsJIE CIIy4aeB OHH MOMEIIAIOTCS ¥ B MAaTEPUATBLHBIX 3aKOHAX

[IpumeHuTETHHO K CyAaM TMOJ TIOJIBEIOMCTBEHHOCTHIO TTOHUMAIOTCS
TPOKIAHCKHE JIe7la, KOTOpPhIE OTHU CyAbl IPABOMOYHBI pPacCMaTpUBATh H
paszpemiath Mo CyIIECTBY.

IloHsiTHE «IMOABETOMCTBEHHOCTH» YHOTPeOJIsAeTcsl eme W B JAPYrux
CMBICJIAX: a) KaK MNpeanochbliKa NmMpaBa Ha oOpaiieHne B cyl W 0) Kak
NpaBoBOi  MHCTHUTYT, T.e.  COBOKYNHOCTh  KOPUAUYECKHX  HOPM,
PACMOJIOKEHHBIX B  Pa3jIMYHbBIX HOPMATHBHBLIX MPaBOBbIX  aKTaX,
ONpe/IeSIIOINX Ty Wl HHYIO (JOPMY 3aIMTHI paBa’,

B Hacrosimee Bpemsi mpo0iieMa MOJBEIOMCTBEHHOCTH JIeN CyJaM JOJDKHA
pemaTbcss ¢ y4eToM OOMMX KOHCTUTYIMOHHBIX HOPM TIPSIMOTO JCHCTBHS,
3akperieHHbIX B Konctutynmn PecnyOmuku KazaxcraH, rae yka3aHO: «KaXKIbIid
UMEET MPaBo Ha CyIeOHYI03aIIMTY CBOMX MpaB U cBoOOA» (cT.13).

IloaBeIOMCTBEHHOCTHL — JITO OTHECEHHE CIOpPa O MpaBe HJIH HHOIO
IOPHINYECKOro Je/a K KOMIeTeHIMN onpeaeeHnoro oprana’. [logasmsiomiee
OONBIIMHCTBO TaKHUX JIe7 pa3periaeTcs CyaaMmH, XOTs, Kak OyJeT moka3aHO B
JTaTbHEHIIIEM, HEKOTOPBIE CIIOPHI TIEPEIaHbI B BEJICHNUE APYTHX OPTaHOB.

[Ipu ompeneneHnr MOABETOMCTBEHHOCTH HOPUIMYECKOE 3HAYCHHE OYIyT
UMETh XapaKTEPUCTHKA 3aMHTEPECOBAHHBIX JIMII, TPHUPOAA MPABOOTHOIICHUM, B
KOTOPBIX BO3HWUK W pa3BuUBaeTcsa cmop o mnpaBe u Ap. C momorisio

'om moapobuee: XKyiikoB B.M. CyneOHast 3amura mpas rpakaaH U opuandeckux auil. M.:»[opomer», 1997
? Vuebuuk «[paxaaHcKuii mpomecce» mox pe. B.A.Mycuna, H.A.Yeunnoii, J.M.Yeuera. M.:IIpocrekr, 1988,
c.117.



MOABEIOMCTBEHHOCTH yCTAaHABIIMBAIOTCS MPAaBOMOYMSL CYJOB OCYIIECTBISAThH
MIPaBOCYAHUE IO TEM UJIM MHBIM TPAKIAHCKUM JIeJIaM.

OaHaKo MOHSITHE NMOABEJIOMCTBEHHOCTH CYIIECTBEHHO OTJIMYAETCS OT
MOHSATHUSI KOMIIETEHI[HU, KOTOPasi 03HA4YaeT COBOKYNMHOCTh MPaBOMOYHIi cyaa
WIA WHOT0 TNpPaBONPUMEHHUTENbHOT0 opraHa. IloaBeIOMCTBEHHOCTH Ke
XapakTtepu3dyeT KOHKpPeTHOe JeJio, TMojJiexaliee pa3oupaTejbCTBY B
onpeeJeHHOM NOPsIIKe.

B rpaxapanckoM mpomecce Bce cyAeOHbIe Jea  1eaeco000pa3HO
nojpa3ie/siTb HA JBe IPynnbl — HCKOBbIe U HeuckoBble. [lepBy rpynmy
XapPaKTepHU3yI0T CIOPbI O MPaBe, BTOPble — BCE MHbIE IOPUAUYECKHE BOMPOCHI
CaMbIX Pa3JIMYHBIX MPABOOTHOIIEHU

OCHOBHBIMH TIPUHIUNAMH JAHHOTO MHCTUTYTA HEOOXOAUMO NMPU3HATH
cjeayrime:

— cyae0Hasi OPUCAUKIUA OydeT 3aKOHHA TOJbLKO B OTHOUICHUU
NMOJABEAOMCTBEHHBIX Jiej. B mpoTuBHOM ciydyae cyaeOHasi JAesiTeJILHOCTh U
cyeOHble MOCTAHOBJEHUSA OYAyT HMUYTOKHBI B MPAaBOBOM OTHomeHuu. Tak,
CyAbsl 00513aH 0TKA3aTh B NMPUHSTHH HENMOABEAOMCTBEHHOr0 3asiBjienus (m. 1
cr. 151 TTK);, ecad HemoaBeAOMCTBEHHOCTh BbISIBJieHA B  Xo0Je
pa3ouparejbCTBA MO JieJy, TO CyJONMPOU3BOACTBO MOMJIEKHT MPeKPaIeHUI0
(er.277TTIK).

— CTOPOHBI BIpPaBe B COOTBETCTBHHU € JMCIO3UTHBHBIMHM HayajaMH
U3bATH CBOM CHOP W3 TPaKIAHCKOI0 Mpomecca MW Imepeaarb ero Ha
pa3peunieHre Tpereickoro cyaa. Hckio4deHue COCTABJISAT CHOPbI, BbI-
TeKAIIe U3 TPYAOBBIX M CEMEHBIX NMPABOOTHOIIECHUH, MOCKOJbKY OHH
MO/JIEKAT PACCMOTPEHUIO TOJbKO CyJIaMu 001Ieil IOPUCIUKIIUMN;

— Ilpu o0beUHEHUM HECKOJBbKHX CBSI3AHHBIX MeEKIY C000H
TpeOOBaHMi, M3 KOTOPbLIX OJHM MOJABEJIOMCTBEHHBI Cyl1y, a JApyrue —
HecyeOHBIM OPraHaM, Bce TPeOOBaHMS MOMJIEKAT paccMOTPeHHIO B cye (4. 1
cr. 25 TTIK). B caydae, ecid BO3MOKHO pa3jiesieHHe TPeOGOBAHWIA, CyIbs
J0JIKeH BLIHECTH onpeae/ieHre 0 IPUHATUM TPeOOBaHUIl, MOABEIOMCTBEHHbBIX
cyay o0mied IOPUCAUKIIMU, U 00 0TKA3e B NMPUHATHH TPeOOBAHUIA, MOIBEI0M-
CTBEHHBIX HeCyAe0OHbIM OPTraHaM.

CrnenoBatesibHO, HHCTUTYT TMOABEIOMCTBEHHOCTH SBIISETCA 00s3aTEIbHBIM
YCIOBHEM  3aKOHHOCTHM  MpaBOCYIMsi, TaK KakKk OOECHNEeYMBAET  YETKOE
GyHKIIMOHUPOBAaHUE CyACOHOW BIACTH W TPABWILHOCTH PACCMOTPCHHS U
pa3pellieHus TPaXKJaHCKUX JIe]l.

Bnonmae ymectHa knaccudukanys BUI0B, pa3padboTaHHas B cBoe Bpems 0.
K. Ocunosbim.”

CormacHo ero kiaccupUKAIMM  TOABEAOMCTBEHHOCTh JICTTUTCS  HA
eIMHUYHYI0, B CHUJy KOTOpOH pa30oupaTeNbCTBO Jiejia BIIPaBE OCYIIECTBIATH
TOJILKO OJIMH CY/l, © MHOK€CTBEHHYI0, KOTJ]a pPa3pelIeHHe Jeia MOT'yT IIPOBOIUTh
pasnuuHble  opraHbl. Hampumep, mnOpu3HaTh TpakIaHWHA  OTPAHUYCHHO

! Ocumnos 10.K. [101BEIOMCTBEHHOCTD 1 HOJICYTHOCTb TpaxkaaHckux aei. —-M ..T'octopuznar, 1962r.



JIeeCiOCOOHBIM MJIM HEAEECIIOCOOHBIM 3aKOH YIPAaBOMOYMBAET JIMIIb CyH OOIIei
IOPUCIUKITNH.

Kpome Toro, MHoxkecTBeHHAasi MOJBEIOMCTBEHHOCTh, 10 MHeHHUIO O K.
OcurmoBa, MOXXET OBITh aJbTEePHATHBHON (3aMHTEPECOBAHHOE JIMIO CaMO
BBIOMpAeT oOpraH, B KOTOpbIM oOpamaeTcs) H HMIEPATHBHOH (3aKOH
yCTaHABIMBAET IOCJIEI0BATCIILHOCTL OOpaIleHHss B KOMIIETCHTHbBIC OpraHbl),
JIOTOBOPHOM Y CMEIIAaHHOM.

CyneOHasi MOABeIOMCTBEHHOCTh HCKOBBIX JIeJ1 (MCKIIYNTEIbHA).

B rpaxaaHckoM CyA0NpPOU3BOACTBE OCHOBHYI0 MACCY IPAKIAHCKHX J1eJI,
NMOJABEIOMCTBEHHBIX CydaM oOmeidl WPUCAUKIUAN, COCTABJISKT TaK
Ha3bIBaeMble HCKOBbIE /1eJ1a, IOCKOJIbKY OHM BO3HMKAKT U3 CIIOPOB 0 IpaBe.

Tak, B coorBercTBUU cO cT. 23 I'TIK «1. Cyasl B mopsijike TpakJIaHCKOTO
CyJOINPOU3BOACTBA pPacCMAaTPUBAIOT M Pa3pelIAlOT JIeJla O 3alIUTE HAPYIIEHHBIX
WJIM OCTIapUBAEMBIX MPaB, CBOOO U 3aKOHHBIX MHTEPECOB, €CJIM B COOTBETCTBUU C
HacTtosAmMM KoaekcoM M IpyruMHu 3aKOHAMHM MX 3allUTa HE OCYIIECTBISETCS B
WHOM MOPSAKE

2. CynaM  DOABEJOMCTBEHHBI  TPAXKIAHCKME  JIela  MCKOBOTO
IIPOU3BOJICTBA MO CIIOPaM, BBITEKAKOIIUM U3 FPaXKIaHCKHUX, CEMEUHBIX, TPYAOBBIX,
KUJINIIHBIX,  (UHAHCOBBIX,  XO3SIMCTBEHHBIX,  3€MEIBHBIX W  JPYTUX
MIPaBOOTHOIIEHUN

3. CynaM mOJABEIOMCTBEHHBI Jella 0COOOT0 HCKOBOTO IPOU3BOJICTBA,
BO3ZHHKAIONINE W3 MyOJWYHO-TIPABOBBIX OTHOIICHUN B cepe TroCymaapCTBEHHOTO
YIIPABJICHUS, KATETOPUH KOTOPBIX MPEAYyCMOTPEHBI HacTosmuM Kogekcom.

4.  Cyaam moABEIOMCTBEHHBI JieJa 0COOOro MPOM3BOJACTBA, KATErOpUU
KOTOPBIX MpeycMOTpeHbl HacTosuM Kogekcom.
5.  CynaMm nmoaBeIOMCTBEHHBI Ji€Jla C yYaCTUEM HHOCTPAHIIEB, JUI] O€3

Ipa)KJaHCTBA, THOCTPAHHBIX OpraHU3alMM, a TaKKe C y4acTHEM MEXIyHapOHbIX
OpraHu3alyii, €eciIM HWHOE HEe MPEIyCMOTPEHO 3aKOHOM, MEXIYHApOJAHBIMU
noroBopamu, paruduirpoanubiMu PeciyOnukoit Kazaxcran, win cornamieHueM

CTOPOH.

6. CyaaMm mNOIBEIOMCTBEHHBI J€la O MPHU3HAHUU M MPHUBEICHUH B
UCIIOJTHEHHUE PELICHUH, CyZeOHbIX MPUKA30B MHOCTPAHHBIX CYJ0B U apOUTPasKHBIX
pELICHUM.

7.  Cynam nmoaBeOMCTBEHHBI JieJia 00 OTMEHE apOUTPaXKHBIX PEIICHUN U
00 oOpallleHuu TakuX pelieHnui K IPUHYAUTEIbHOMY HUCIIOIHEHHUIO.

8. K moaBenoMCTBEHHOCTH CYyIOB B COOTBETCTBUU C 3aKOHOM MOTYT

OBITh OTHECEHBI U APYTHE KATETOPUHU TPAKIAHCKHX JCID.

[TogoOHBIE CrIOPBI MOTYT OBITH CBSI3aHBI KaK C HApPYILIEHUEM CYyOBEKTUBHOTO
npaBa (korjma JIEHCTBHSMU OJHOTO YYacTHUKA JMOO B Pe3ysIbTaTe €ro JIEHCTBHIA
YMAJISIOTCSL  YbM-TMO0 OJlara — WMYIIECTBCHHBIC, JIMYHBIC), TaK M C €ro
ocrapuBaHueM (Korja B pe3yjbTaTe IMOBEICHUS Y4YacTHHUKA CIOpa CTAHOBSTCS
HESCHBIMU COJIep)KaHUE TMPABOOTHOIICHUS, a TakXKe B3auMHBIE TIpaBa U
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00sI3aHHOCTH), O YeM COOOIAaeT 3aWHTEPECOBAHHOE JIMIIO, OOpamasch B Cya C
MCKOBBIM 3asIBJICHHEM O 3alllUTe HAPYIICHHOTO WM OCIIAPUBAEMOTO CYOBEKTHB-
HOTO TpaBa.

K anbTepHaTHBHOI (3aMHTEepecOBaHHOE JIMII0 CAMO BHIOWMpPAeT OpPraH, B
KOTOpBI 00pamniaercsi) MOABEIOMCTBEHHOCTH MOKHO OTHECTH CTaTbl 24
I'ITK «Pa3pemienne cnopa (KOH(IMKTA) B TOPSAKE MeIHANMH HJIH
napTucunaTuBHoi  mpoueaypsl. Ilepenaua cmopa Ha  pa3pelnieHue
apouTpaxka»

[TonBenoMcTBeHHBIN cyny cnop (KOH(IHMKT), BOSHUKIINA W3 TPakIaHCKO-
NPAaBOBBIX OTHOIICHWU, IO MUCHMEHHOMY COTJIAIICHUIO CTOPOH MOKET OBITh
pa3pelieH B MOPSIKe MEAHALNH, TTAPTHCUTIATHBHON TPOIETyphl WM TIepelaH Ha
paccMOTpeHHe apOuTpaxa, KOraa 3TO He 3alperieHo 3aKOHOMD.

HNmnepatuBHast (ycJioBHAs1) (3aKOH yCTaHABJIMBAET IMOCIICIOBATEIBLHOCTh
oOpalleHus B KOMIIETEHTHBIE OpPraHbl) MOJBEIOMCTBECHHOCTb.

JIisi faHHOTO BHJA MOJBEJOMCTBEHHOCTH XapaKTEpHO, YTO TpeOOoBaHUE [0
cyzia ObUIO MPEIMETOM PACCMOTPEHUS U pa3pellieHUs IPYroro oprasa.

JIOrOBOpHO# B TI'PaXXJaHCKOM IIpPOLiECCE SBISAETCA IOJIBEIOMCTBEHHOCTD,
omnpezenseMas B3aUMHBIM COIJIAIIEHUEM CTOPOH, @ CMEIIAHHOW MOXET OBITh
Ha3BaHa MOABEAOMCTBEHHOCTb, COUETaloNas B ce0e MpU3HaKH, MPUCYLIUE APYTUM
€€ BUJaM, Yalle BCEro MMIIEPaTUBHOMY H aJIbTEPHATUBHOMY.

IlogBeOMCTBEHHOCTH [IeJI, oOmnpejAedsieMass MO0 CBSA3M HCKOBBIX
TPeOOBaAHMUIA.

Coranacno cratbe 25T'TIK «1. Ilpu 06bequHEHNN HECKOJIBKUX CBSI3aHHBIX
MeX Iy co0o0i TpeOoBaHMMA, N3 KOTOPHIX OJHU MOJBEAOMCTBEHHBI Cyly, a IpyTrue —
HecyieOHBIM OpraHam, Bce TpeOOBaHUs MOAJIEKAT PACCMOTPEHUIO B CY/IE.

2. Ilpy coMHEHHMHM B TOJKOBAaHMM WJIM HaJUYUM KOJUIM3UHM 3aKOHOB
OTHOCUTEJIBHO TIOJIBEIOMCTBEHHOCTH KOHKPETHOTO CIIOpa OH pPaccMaTpUBAETCA
CYIOMD.

2Bomnpoc. [lousitue noacyaHoctu. Ee oTjimune oT moiBe10MCTBEHHOCTH.
Buabl noacyanoctu. [loacyaHocTh rpaxkIaHCKHX e/l BOEHHBIM H
crenuaan3upoBaHubIiM cyaam. [locieacTBust HecoO 10 IeHUsI PABUJI O
MOJACY/AHOCTH J1eJIa.

[ToHsiTHE TMOACYMHOCTH B TPAXKIAHCKOM CYJIOMPOU3BOACTBE HEOOXOIUMO
OTJIMYaTh OT TMOJABEIOMCTBEHHOCTU. [IpaBuia mMOJACYAHOCTH OMPEACIISIIOT
KOMIIETEHIIMIO KOHKPETHBIX CyJ0B OOIIEH IOPUCAUKIUU BHYTPU CyAeOHOU
CHUCTEMbl TIO PACCMOTPEHUIO M PA3PEIICHUIO TPAXKIAHCKUX 1€l 10 TMepBOU
WHCTaHIIUU.

Hopwmpbl ke 0 moABEeIOMCTBEHHOCTH Pa3rpaHUYMBAIOT KOMIIETEHIIUIO CY/0B
oO1iel IOPUCIUKIMU OT WHBIX CYJ0B (apOMTPaKHBIX, TPETCUCKUX), a TaKXKe



IPYyTUX TOCYJApCTBEHHBIX OpPraHOB ¥  OpraHM3alvi, WMEIONIMX IPaBO
paccMmaTpuBaTh U pa3peniath T€ WM UHbIC BOTIPOCHI IIPaBa.

[Mlpu BO3OYXKACHUM TpPaKIAHCKUX Jei (MPUHIATUW 3asBICHUHA Cy/abei)
B2XHO TMPABWJIBHO OIpENessaTh KaK MOABEAOMCTBEHHOCTh Jejia, TaK H €ro
TIOJICYTHOCTb.

YcnoBueM BO3HUKHOBEHHUS TPaKIAHCKOTO TIpollecca IO KOHKPETHOMY
CHOPY SBJSCTCS pEIICHUE CYAbCH JBYCTOPOHHEW 3alauyd: a) OTHOCHTCS JIH
paspelieHue KOHKPETHOTO Criopa K BEIEHUIO cyna (IOJBEJOMCTBEHHOCTh) U 0)
KaKol KOHKPETHO CyJ 00si3aH paccMaTpuBaTh JaHHOE JeIo (IOJCYIHOCTD).

[MoacynHOCTh — 3TO HMHCTUTYT (COBOKYMHOCTH NPABOBBIX HOPM),
pPeryJMpyOudii OTHOCHMOCTH TMOJABEIOMCTBEHHBIX CyJAaM e K BeJAeHHI0
KOHKPETHOTO CyJda CyAeOHOii cucTeMbl JJIsi UX PACCMOTPEHHsI MO NePBOii
uHcTaHmun'. MHave roBopsi, 3T0 npeaMeTHbIE MOJHOMOYMS KOHKPETHOIO
CyJda TMepBOil MHCTAHIUH MO PACCMOTPEHUI0 M Pa3PelieHHI0 TPAKTAHCKUX
AeJ1, MOABEAOMCTBEHHBIX Cy/IaM.

Kaxnpiii w3 cynoB, Bxomsmmx B cyneOHyio cuctemy PK, Bmpase
paccMaTpuBaTh M pa3peliarh, TOJIBKO MOJCYIHbIe eMy nena. [Ipu aToM peds uaet
0 KOMITETEHITUH CY/I0B, PACCMAaTPHUBAIOIINX JeJia 10 IEPBOM WHCTAHIIHH.

B kommereHIMIO CyAeOHBIX OpPraHOB BXOIAT pa3IWYHBIE IO CBOEMY
Xapaktepy GyHKIUU:

1) PaccmotrpeHHe W paspellieHue Jeia 1Mo CyIecTBy — (QyHKIHS cyaa
IIEPBOM MHCTAHLINH;

2) IlpoBepka 3aKOHHOCTH W OOOCHOBAaHHOCTH PEUICHUN W OMpEAeICHHUN
CyJIOB TEPBOM HMHCTAHIIMH, HE BCTYNMUBIIMX B 3aKOHHYIO CHIy — (pyHKIUS cyxaa
BTOPOW MHCTAHINH (ANEIUISIIMOHHOE MPOU3BOICTBO;

3) IlpoBepka MOCTaHOBJICHUH CYAOB, BCTYNHBIIUX B 3aKOHHYIO CHITy —
(GYHKIHUS Cyia KaCCAaIlMOHHOW WHCTaHIIHH;

4)  DOyHKIUS N0 MEPECMOTPY CYACOHBIX aKTOB IO BHOBH OTKPBIBIIUMCS
WJIA HOBBIM OOCTOSITEIIbCTBAM.

B cooTBeTcTBHM C 3aKOHOJATENbCTBOM CyAeOHy0 cuctemy Pecmybnuku
Kazaxcran cocrasnsor BepxoBuwiii Cyn PecnyOnuku Kaszaxcran, mecTHble U
Ipyrue cynbl, ydpexzaaemble B coorBercTBuM ¢ Konctutynmein PecmyOnuku
Kaszaxcran n HactossmuM KOHCTUTYILIMOHHBIM 3aKOHOM.

VupexneHne CHeUUaJbHbIX M YPE3BbIUAHHBIX CYJOB IOJ KAaKUM-JIMOO
Ha3BaHUEM HE JIOITyCKAETCH.

2. K MeCTHBIM CyJ1aM OTHOCSITCSL:

1) obOnactHble M TPUpPABHEHHBIE K HUM CYyIbl (TOPOJICKOW CyI CTOJHIIBI
PecnyOnnku, Topoickue CyIbl TOPOIOB PEeCIyOJIMKAHCKOTO 3HAUCHHUS);

2) paiioHHbIE W TIPUPABHEHHBIE K HUM CyIbl (TOPOJCKOH CYH, MEKPaliOHHBIHI

cyn).

! Vue6uuk «paxcaanckuii mpomece» mox pex M.K. Tpeymnnkosa. —M.: FOpucnpyzenmus, 2001r., ¢.51



3. B Pecnyonuke Kazaxcran mMoryt co3maBaTbCs ApPYrue€ Cyibl, B TOM YHUCIE
CHeualn3upOBaHHbIE CYJbl
(BoeHHbI€, (pHAHCOBBIE, IKOHOMHYECKHE, A/IMUHUCTPATHBHBIE, 10 aejaam
HeCOBEPIIEHHOJETHHX U PYTHe).

3-1. CnemumanusupoBaHHble cynbl obOpazyrorcs IIpesumentom PecnyOnuku
Ka3axcraH co ctaTycom 00J1aCTHOTO UM paiOHHOIO Cy/a.

4. Bepxoubiii Cyn Pecnyonuku Ka3zaxcraH, MeCTHbIE M ApYyTUE CYIbl UMEIOT
nevatb ¢ uzoOpakeHueMm ['ocynapctBenHoro I'epba PecmyOnukn Kazaxcran u
CBOMM HaMEHOBaHHEM.

5. OcoOs1if craTtyc umeeT cyA MeKIyHaApoaAHOro (HMHAHCOBOr0 IEHTpa
«AcTaHa», He BXOJAIINM B cyneOHyI0 cucteMy Pecrybnuku Kazaxcran."

B crarbe 4 KoncrutynuonHoro 3akoHa PK «O cyne0Hoil cucreme u
craryce cyaeil B PecnnyOsinke Kaszaxcran» 3akperuisieTcsi €IMHCTBO Cy1e0HOM
cucrembl PecniyOsinku Kazaxcran, kotopoe oOecneunBaercs:

1) oOmuMH ¥ eIUHBIME JJISl BCEX CYIIOB W CyJel NMPUHIMIIAMHU MPAaBOCYIHS,
ycraHoBieHHbIMUA KoHcTuTynMel, HactodmuM KOHCTUTYLIMOHHBIM — 3aKOHOM,
IIpolecCyalbHbIMU U HHBIMU 3aKOHAMU,

2) ocylIecTBICHUEM CyIeOHOW BIIACTH B €AWHBIX IS BCEX CYAOB (opmax
CyZIOIIPOU3BO/CTBA, YCTAHOBJICHHBIX 3aKOHAMY,

3) mnpuMeHeHHWeM BCEeMH CylaMHu JCUCTBYIOMETro mpaBa PecrmyOnuku
Kazaxcras;

4) 3aKOHOJATEIHHBIM 3aKPEIJICHUEM €IMHOTO CTaTyca CyIeH;

5) 00s3aTenBPHOCTBIO WCIIONHEHHS Ha Bced Tepputopun Kazaxcrana
BCTYIIUBIIMX B 3aKOHHYIO CHUJTy CYJCOHBIX aKTOB;

6) GpuHAHCHPOBAHUEM BCEX CYJIOB TOJIBKO M3 PECIyOIMKaHCKOTO OFO/KETA.

IIpenycMoTpeHHbIE HACTOSAIIEH CTAaThEl TPEOOBAaHUS HE PACIPOCTPAHSAIOTCA
Ha cyJ MexayHapoJHoro (pMHaHCOBOTO LIEHTPA «ACTaHa».

B 3aBucMMOCTH OT TOro, pasrpaHM4eHHE KOMIIETEHLUHH KaKHX CYZOB
IIPOU3BOAMTCS, BBIICISIIOT POJOBYIO M TEPPUTOPHUAIIBHYIO IOACYAHOCTb.

PaccMOTpUM UX 11O OTAEIBHOCTH.

1). B rpaxaaHCKOM CYJONpPOU3BOACTBE BCE IMOJBEIOMCTBCHHBIC CYaaM
oOmell IOPUCAMKIIMK TPaXJTAaHCKUE JieJla PacTIpefeieHbl MEXIy CydaMu
pa3MuHBIX 3BeHBbEB (ypoBHeH) cyneOHON cuctembl PecnyOnmku KasaxcraH.
Kpureprem oTHECEHUST KOHKPETHBIX TPAXKIAHCKUX A€ K BEICHUIO CYJI0B TOTO HJIU
WHOTO YPOBHS sBIIeTCs xapaktep (pom) nema, mpeaMer M CyOBEeKTHBIM COCTaB
criopa.

! Koncruryruonusiii 3axon Pecry6mukn Kasaxcran ot 25 gexa6ps 2000roxa Ne 132-110 cyneGroii cucteme
u craryce cynei Pecniy6imku Kazaxcran (¢ M3MEHEHHUSIMH M JOIIOJIHEHUAMM 110 cocTostauio Ha 04.12.2015:.)



CrnenoBaresibHO, MOACYJAHOCTH, ONpeaesiiomasi KOMIETEHIUI0 CYyI0B
Pa3JMYHBIX 3BEHbEB Cy/Ae0HOI cHcTeMbl (Pa3IHYHBIX YPOBHeii) B KavecTBe
CYJ0B NEepPBOM MHCTAHIMH, HA3bIBACTCHA POAOBOM, WM mpeaMeTHod. HHaue
rOBOPS, POAOBasi MOACYAHOCTb OMNpeaeasieTCsl XapaKTepoM Jejia, npeaMeTom
copa, B TOM  4YHCJIe CYOBEKTHBIM  COCTABOM  MATEPHAIBHOIO
NPaBoOTHOMIEHUA. /JaHHAs MOACYIHOCTH ONpeaesieT. CyJd KAaKOro YpPOBHA
J0JI2KE€H PACCMOTPETh CIOP IO CYUIeCTBY.

OtuM 0003HAYAeTCs TMOJCYIHOCTh e, TOMJIEKAIINX PACCMOTPECHHIO B
pPa3pELIEHUIO 10 IEPBON MHCTAHIIHUH:

1. TI'paxnanckue jeJia, HoACyAHbIe PAalOHHBIM (TOPOJACKHM) CyaM U
npupaBHeHHbIM K HUM cyaaMm (ct.26 I'TIK PK)
2. MoacyaHocTh TpaKIAHCKUX JeJ CHEeHHATU3UPOBAHHBIM CYAaM,

CHEeHATU3NPOBAHHBIM COCTaBaM cylaa u cyay ropoaa Acrtanbl (cr.27 T'TIK
PK)

3. IHoacynnocts rpaxkaanckux jaeja Bepxopuomy Cyny PecnyOuimku
Kasaxcran (c1.28I'TIK PK)

TEPPUTOPUAJIBHAA NOACYAHOCTD

Hopmer TITIK, ycranaBauBaromme TEPPUTOPUAIBHYIO ITOACYIHOCTD,
IIO3BOJIAKOT PACHPENEIATh TPAKIAHCKUAE Jela MEXIAYy OJHOPOIHBIMHU CYyIJaMH
OJIHOTO M TOTO K€ 3B€Ha cyneOHoi cuctemsbl. [10aTOMy mocie Toro kKak BBISICHEHO,
Cydy Kakoro 3BeHa (ypoBHs) CyIeOHOW CHCTEMBbI MOJICYJHO KOHKPETHOE
IPAXKIAHCKOE J1€710, HEOOXOIMMO ONPENEIUTh, KAKOMY U3 OJHOPOIHBIX CYJOB OHO
IOJICYAHO 0 TEPPUTOPHUH, T. €. ONPEAEIUTh IPOCTPAHCTBEHHYIO KOMIIETCHIUIO
OJTHOYPOBHEBBIX CYJIOB WM TEPPUTOPUAIBHYIO MOJCYAHOCTh KOHKPETHOIO JEa.

CrnenoBaTenbHO,  TEPPUTOPHAJIBLHON  Ha3bIBaeTcsl  IMOACYAHOCTH,
onpeaesomas MPOCTPAHCTBEHHYI0 KOMIIETEHIMI0 OJHOYPOBHEBBIX CYyI0B
Cy1e0HOI CUCTeMBI.

JlaHHBIE IIpaBUiIa TEPPUTOPUAIBHONW NOACYAHOCTH IOMOTAIOT ONPEECIUTD,
KaKoW W3 OJHOPOJHBIX CYJIOB JAHHOI'O 3BEHAa CYJEOHON CHUCTEMbl KOMIIETEHTEH
paccMaTpuBaTh W pas3peliaTb KOHKPETHOE TPaXJAaHCKOE €0 MO IEpPBOU
WHCTaHIIUH.

JefCTBYIOIIUM TPAaKAAHCKUM IPOLECCYAJbHBIM 3aKOHOAATE1bCTBOM
NpelyCMOTPEeHbl NATH BHAOB TEPPUTOPHAJBHON MOACYIHOCTH. oOInee
NPaBUJI0 TEPPUTOPUAIBLHOH MOACYAHOCTH, aJbTePHATHBHAA,
HCKJIIOYUTEJIbHAsA, JOTOBOPHAs M NMOACYAHOCTH 110 CBA3H JeJl.

Tak, o0uiee NpaBU/I0 TEPPUTOPHATBHONM MOACYAHOCTH COJIEPKUTCS B CT.
29'TIK: «1Mck npeapsaBisercs B CyJ1 IO MECTY AKHUTEJIbCTBA OTBETUHKA.

MecTo xuTenbcTBa (U3HYECKOTO JIMIA, B TOM YMCIE OCYLIECTBIISIOILIETO
UHAMBUAYAIBHYIO TNPEAIPUHUMATENBCKYIO JESITENIbHOCTh 0€3 00pa3oBaHus
IOPUINYECKOTO JIULA, ONPEAEIIETCS MO0 PaBUilaM, YCTAHOBIICHHBIM | paxaaHCKUM
kozaekcoM Pecriyonuku Kazaxcran.

2. Vck K 10puanuecKoMy JIMIY HIPEIBIBISIETCS B CyJl 10 MECTY HaXOKICHUS
IOPUIMYECKOTO JIMIA COTJIACHO YUYPEIUTENbHBIM JOKyMeHTaM W (Wiu) ampecy,
BHEeceHHOMY B HarumonanbpHbIl peecTp OM3HEC-MHIECHTH(PUKAMOHHBIX HOMEPOB.
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Hck x opranmzanuu 0e3 oOpa3oBaHUS IOPUIMYECKOTO JIMLA MPEABIBIACTCA IO
MECTY €€ HaXO0XKJICHHUS.

MecToM KHUTENbCTBA SIBJISAECTCS TOT HACEIEHHBIM IIyHKT, I'IE€ TPaXkKIaHWH
TIOCTOSTHHO WM TpeumyinecTBeHHo npokuBaer (m. 1 cr. 16 I'K). B cmyuasx,
KOI'ZIa IOCTOSIHHOE WJIM IPEUMYIIECTBEHHOE MECTO JKUTEJIbCTBA I'PakKIaHHWHA
ONPENEIUTh 3aTPYAHUTENIBHO, UCK NPEABABIACTCI B TOM CYJ€, Ha TEPPUTOPUHU
NEATEIbHOCTH KOTOPOTO IMPOU3BEICHA PETUCTPALIUs €TI0 MECTA JKUTEIIBCTBA.

AJIbTEPHATHBHAS MOJACYAHOCTH, WJIM MOJACYAHOCTH IO BBIOOPY HCTHA,
perynupyercst ¢1.30 I'TIK. [loacyanocTs 3TOr0 BHAa IMpeaycMOTpeHa IS psiaa
KAaTeropuil TpakKJaHCKUX J€J, pa3peuieHue KOTOPBIX 3aKOHOM OTHECEHO K
KOMIETEHIIMH JBYX WJIM 0ojiee 4eM AByX CyA0oB ogHOro ypoBHs. [IpaBo BbiOOpa
MEXIY HECKOJIbKUMHU CyAamH, , KOTOPbIM MOJCYAHO KOHKPETHOE €0, 3aKOH
IPEIOCTABIISAET UCTILLY.

UckaounTtenbHasi NOACYAHOCTD, TaK )K€ KaK U albTepHATUBHAS, SBIISACTCS
Pa3HOBHUIHOCTBIO TEPPUTOPUATIBHON MOACYTHOCTH. CyIIHOCTh MCKIIIOUUTEIHHOM
MOJICYJHOCTH 3aKJII0YaeTcs B TOM, YTO IJii HEKOTOPBIX KaTeropui Neda 3aKoH
TOYHO OMPEJEAET, KAKOM CyJl KOMIIETEHTEH UX pa3pelath.

Tak, B coorBercTBUM co cT.31 I'TIK «1.. Mcku o mpaBax Ha 3eMeJIbHbBIC
Y4YaCTKH, 3/1aHUsl, TOMEILIEHUS, COOPYKEHUS, Ipyrue 00ObEKThI, MPOYHO CBS3AHHBIC
c 3ewmusiedl (HEABM)KMMOE HWMYIINECTBO), 00 OCBOOOXKICHUH HEIBHKHMOTO
UMYIIIECTBA OT apecTa MPEIbSIBISIOTCS 0 MECTY HaXOXKACHHS 3TUX 00BEKTOB

Ecnu 00beKThl HEABMIKUMOTO UMYIIIECTBA HAXOSTCS B PA3HBIX HACETICHHBIX
MyHKTaX, HWCK TPEABSIBISETCS B CyId IO MECTy HaxOXIEHUS OJHOTO U3
00bekToB.  Ecnm 00BEKTHl HEABMKUMOTO UMYIIECTBA HAXOASATCS HA TEPPUTOPUHN
OJTHOTO HACEJICHHOTO IMYHKTa, UCK MPEIBSIBISETCS B CyH MO MECTY HaXOXICHUS
OJIHOTO U3 OOBEKTOB.

2. Ucku KpeauTopoB HAclenonaTesisi, MPEeabiBIsieMble K HacleIHUKAM,
UCTIOJTHUTENIO  3aBellaHus (JOBEPUTEIBHOMY YIPABISIONIEMY HACJIEICTBOM),
NOJACYAHBl CYQy TIO MECTy HaXOXJACHUs HACJEJACTBEHHOr0 HWMYIIECTBA B
COOTBETCTBUM C TMpaBHJIaMH, YCTAaHOBJICHHBIMU YacCThIO TMEPBOM HACTOSILEH
CTaThHU.

3. Vcku o nmpu3HaHUK HEAOCTOMHBIM HACIEIHUKOM, IPU3HAHUN HACJIEICTBA
BBEIMOPOYHBIM, MTPOJIJICHUU WM BOCCTAHOBIICHUH CPOKA ISl IPUHSITHS HACJIE/ICTBA,
OTKa3a OT HACJIEJICTBA MPEABIBISIOTCS 110 MECTY OTKPBITHS HACJIE/ICTBA.

4. Vckn K TepeBO3YMKaM, BBHITEKAIOIINE U3 JIOTOBOPOB MEPEBO3KHU T'PY30B,
MAaCCAXUPOB WM Oaraxka, TPEABSIBISIOTCS B CyAd 1O MECTy HaXOXICHUS
NepeBO3YNKA (TpaHCTIOpTHOM OpraHu3aINH, WHUBUTyJTBHOTO
IPEANPUHIMATEISA).

5. Hcku o Bo3MmemeHHH YOBITKOB, NPUYMHEHHBIX HapyIIEHUEM
MHOCTPAHHBIM TOCYAapCTBOM IOPUCIUKIIMOHHOTO HMMMYyHHTEeTa PecnyOnuku
Kazaxctan u ee cOOCTBEHHOCTH, MPEIBSBIAIOTCS B CyJl 10 MECTY HaxXOXIEHHUS
UCTIA, €CIAM MHOE€ He TMPEIyCMOTPEHO MEXAYHAPOJHBIM  JIOTOBOPOM,
patudunpoBanubiM Pecriyonmnkoit Kazaxcran».
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JloroBopHasi mojacyaHocTh. Ee wHOrma Ha3wpBaloT A00poBoibHOM. [lo
o01eMy MpaBuily TEPPUTOpPHANIbHAS MOJICYAHOCTh HE MOXKET OBbITh M3MEHEHa, B
CUJIy 4ero coOJI0JIeHUE MPaBWJI, PETYIUPYIOIIUX MOACYAHOCTb, SIBJSETCS OJHUM
U3 YCIIOBHI HAJJIEXKAIIEr0 OCYIIECTBICHHS ITpaBa Ha NpeAbsaBIeHUE ucka. OqHaKko
B cootBeTcTBUHU cO cT. 32 ['TIK cTopoHbI 1Mo coriameHuro Mexay co0oil MoryT
U3MEHUTHh TEPPUTOPUAIBHYIO MOJACYJHOCThH JJIsI KOHKPETHOIO Jeia 10 HNPUHSATHUS
€ro CyZ0OM K CBOEMY MPOU3BOJACTBY.

Bmecte ¢ TeM cornamieHnmeM CTOPOH HE MOXET ObITh HW3MEHEHa
uckmountensHas nojacyaHocth  (cr.31 T'TIK PK). Tlockonbky oTOBOpHas
MNOACYIHOCTh  SIBJISIETCSL  Pa3HOBUJIHOCTBHIO TEPPUTOPHUATBHON  MOJCYAHOCTH,
CTOPOHBI HE MOTYT U3MEHUTH U POJIOBYIO MOJICYAHOCTb.

B rpaxmanckoM CynONpOM3BOJACTBE COIVIAIIEHUE CTOPOH O MOACYIHOCTH
JOMKHO OBITh  BBIPQXEHO B NUCBMEHHOW Qopme. ITO MOXKET OBITh
CaMOCTOATENIbHBIA JOKYMEHT, B KOTOPOM BBIpa)K€Ha BOJISI CTOPOH IO NOBOAY
BbIOOpa CyJa i pa3pellieHHs] WX TPakJAaHCKOTo nena. JlaHHoe cornaiieHue
CTOPOH O TMOJACYHOCTH MOXET OBbITh Takke 3a(UKCUPOBAHO B MPOTOKOJIE
cynie0HOTO 3acelaHus B cllydae, KOTJia OHH 3asBWJIA XO/IaTaliCTBO O Iepenaye Jesna
B JIPYroil CyJl, © MOXET ObITh BKJIIOYEHO B KAYECTBE OT/EIBHOTO MyHKTA B KOHT-
PaKT, 3aKJIFOYEHHBIN MEXy CTOPOHAMH. .

B cBsI3u ¢ TeM, 4TO 3aKOH HE ONpeeisieT KOHKPETHYIO MUCbMEHHYIO (hopmMy
JUISL COTJIAIICHHWs] O TOJACYJHOCTH, OHO MOXET OBITh 00Je4eHO B JIFOOOU
MMCBMEHHBIN aKT, (PUKCUPYIOIMINN BOJIIO CTOPOH, HAMPABJICHHYIO Ha BHIOOD Cy/Ia.

IMoacynnocts mo cBsizu nen npexycmorpena ct. 33 ['TIK. B cyneGnoit
IPaKTUKE HEPEJAKHM TaKWEe CHUTyalud, KOrja B OJHO MPOU3BOJCTBO s
COBMECTHOTO  PACCMOTPEHHUST U  pa3peuieHus OOBEOUHSIOTCS  HECKOJIBKO
CaMOCTOSITENIbHBIX ~ TpeOoBaHuil. [loacynHOCTP TakuxX el peryaupyercs
CHEIUAJIbHBIMM  IPAaBWJIAMH, HE COBHNAJAIOUIMMKM C IpaBWIaMH  OOLIEH,
QJIBTEPHATUBHON U UCKIIFOYUTEIIBHOM TI0JICY JHOCTH.

B03MOXHOCTE 00bETMHEHNSI HECKOJIBKUX 3asBJICHHBIX TPeOOBaHUM B OJHO
IPOU3BOJCTBO OOYCJIOBIMBAETCS OOCTOSITEIBCTBAMU OOBEKTUBHOTO XapakTepa,
OOBEKTUBHON  CBs3pl0. Hampumep, HUCK K  HECKOJIbKUM  OTBETUHKAM,
IIPOKMBAIOIIMM WJIM HaXOIAIIUMMCS B Pa3HbIX MECTax, MPEABSIBIACTCS IO MECTY
KUTENIbCTBA WM HAXOXICHHUS OJHOTO M3 OTBETUYMKOB IO BBIOOPY HCTIHA. ITO
paBUJIO B HM3BECTHOM MEpEe aHAJOTWYHO IpaBujaM, MPELyCMOTPEHHBIM B CT.
30 TIK.

Pa3nuunre cocTOMT JMIIb B TOM, 4YTO albTEPHATHBHAs MOJACYIHOCTb
NpPUMEHSETCs, KOrja HCTell oOpamiaercss B CyAd C OJHUM TpeOOBaHHEM K
OTBETUUKY, TMPUMEHEHHUE K€ MOACYAHOCTH, mnpeaycmorpeHHou cr. 33 TTIK,
IpeIoJiaraeT MpeIbsBICHUE HECKOJIbKUX CBSI3aHHBIX MEXy cOO0 TpeOOBaHMIA.

[TonoOHast cBsI3p ABYX CAMOCTOSITENIBHBIX TpEeOOBaHMM HMMEET MECTO IpHU
IPEABABICHUM BCTPEYHOIO MCKA, MCKAa TPEThEro JHULA, 3asBISAIOLIEIO
caMOCTOsITeNIbHbIE TPeOOBaHUs Ha peaMmeT crnopa. [loatomy 06a ncka He3aBUCUMO
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OT CBOEW TOJCYAHOCTH TPEABSIBISIOTCI B Cyle IO MECTy PacCMOTPEHUS
nepBoHadanbHoro ucka (4. 2 ct. 33I'TIK).

Hck, BBITEKAIOMIMK U3 YTOJOBHOTO JIeja, €CIU OH He ObUT 3asBJICH WA HE
OBLT pa3pelieH B KaueCTBE TPaXTaHCKOTO MCKA MPHU MPOU3BOACTBE 110 YTOJIOBHOMY
Jely WJIH OCTaBJICH cyIoM 0e3 pacCMOTpEHHs, 3a HCKIIOYEHHEM CIIy4aesB,
NPEeTyCMOTPEHHBIX YacThlO JEBATOM CT.23 ['TIK, mnpembsBuseTcs ams
PacCMOTpeHHsI B MOPSJIKE TPAKIAHCKOTO CYIONPOU3BOACTBA K OCYKIECHHOMY K
JUIICHUIO CBOOOABI TIO MECTY €ro KHUTENIbCTBA N0 OCYXKIEHHUS JHOO MO MECTY
KUTEIIbCTBA WM HAXOXICHHS UCTIIA.

Hck, BBITEKAIOMINI U3 YTOJOBHOTO Jiejia 00 OOIECTBEHHO OMACHOM JICSTHUH
HEBMEHSIEMOTO, €CJIM OH HE ObUI 3asBJiEH WM HE OBLI Pa3pelieH B KadyecTBE
TPaXXTAaHCKOTO MCKa TMpHU TMPOU3BOJACTBE MO JETy HJIM OCTaBJIeH CcyaoMm 0e3
PacCMOTPEHHUS TIPU TPOU3BOJICTBE TI0 NIy, MPEIBIBIACTCS JII PACCMOTPEHHS B
MOpSAIKE TPAKIAHCKOTO CYIONMPOM3BOJACTBA MO MECTy IKUTEIIbCTBA JIMIIA,
HECYIIETO MaTepHAIbHYI0 OTBETCTBEHHOCTD 3a JIEHCTBUS HEBMEHSIEMOTO, JIN0O TIO
MECTY KUTEIHCTBA WJIM HAXO0XKICHHUS UCTIIA.

3 Bonpoc. OcHoOBaHUsI Mepeayu jJeia U3 0OTHOT0 Cy/1a B APYIroi.

Ilepenaya rpakaaHCKOro Jejia U3 OJHOIO CyJa B JPYrol — SIBIICHUE
VCKJIFOYUTEIIBHOE.

HecMoTtps Ha TO 4TO 1€10, MPUHATOE CyAbEW K CBOEMY IMPOU3BOJICTBY C
COOJIIOICHUEM TIPABHII MOJCYIHOCTH, AOJDKHO OBITH Pa3pelieHo UM MO CYLIECTBY,
B 3aBUCHUMOCTH OT KOHKPETHBIX OOCTOATEIbCTB  MOXET BO3HHUKHYTH
HEOOXOMMOCTh B U3BMEHEHUH MOJCYIHOCTH, YTO npeaycMoTpeno ct. 34T TIK.

CymHOCTh H3MEHEHUs NOJICYAHOCTH 3aKJIIYAaeTcss B TOM, YTO JIEJO,
MPUHATOE C COOJIOJEHUEM MPaBUJ MOACYJHOCTH OJIHUM CYIOM, Mepelaercs Ha
pPacCMOTpPEHHUE APYroMy Cyay IO HCUEPHBIBAIOLIEMY IEPEYHIO OCHOBAHWM, 4YTO
CBUJICTEIBCTBYET 00 MCKIIOYUTEIHHOCTH JAHHOTO HMHCTUTYTAa B TPa’KJaHCKOM
CyZAOIIPOU3BOJCTBE.

J{ns u3MeHeHus NOACYAHOCTH U MEPEAYM Jiesia U3 OJJHOTO CyJ1a B APYrou B
['TIK nmpenyCMOTpEHBI CIIEIYOIINE OCHOBAHUS:

1)  OTBETYMK, MECTO >KHUTEJIBCTBA KOTOPOrO0 HEe OBLIO paHee H3BECTHO,
3asBUT XOAATANCTBO O IIEpeAayde J1eyia B CyJl 110 €r0 MECTY KUTEIbCTBA,

2) 1mociie OTBOJA OJHOTO WIIM HECKOJBKHX CyAEW PacCMOTpPEHHE Jeia B
JAHHOM CyZI€ CTAaHOBHUTCSI HEBO3MOKHBIM,;

3) mpu paccCMOTpEHUM Jeiia B JTaHHOM CYZAE BBISBWIIOCH, YTO OHO OBLIO
IIPUHATO K MPOU3BOACTBY C HAPYIICHUEM ITPABUII ITOJACYAHOCTH,

4) BO3HMKAIOT OCHOBaHUS, MPEAYCMOTPEHHBIC YACThIO TPEThell ctaThu 27
I'TIK;

5)  BO3HHUKAIOT OCHOBaHHS, IpPeIyCMOTPEeHHbIC cTaThei 32 'TIK»

3asBIIEHUS] CTOPOH O HEMOACYIHOCTH JieJla JAHHOMY CYydy pa3peliaroTcs
stuM cynoMm. Ilo Bompocy o mnepepmade nena B ApYrod Cya  BBIHOCUTCS
onpenenenue. OmnpenesnieHUe MOXKET ObITh 00KajJOoBaHO, OMPOTECTOBAHO B CYI
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amneJUTSIUOHHON HMHCTAaHLWHU, PEUICHHE KOTOPOTO SBJSETCS OKOHYATENbHBIM U
00:KaJI0OBaHUIO, OMTPOTECTOBAHUIO HE TIOJJICHKHT.

B ciyuasx, mpeayCMOTPEHHBIX WOAIYHKTOM 2) 4YacTh BTOpoH cT.34,
BBIHOCHUTCS OTIPE/IETICHNE O Tepeiade Jesia B BBIIECTOALINNA Cy 1 UI ONpeAeTIeHUS
ero MoACcyAHOCTH. Bompoc o mepemade nena B Opyroil Cyl paccMaTpUBaeTcCs
CyIbeH BBILIECTOSILEIO Cy/a €IUHONINYHO 03 M3BELICHMS JIUI, YYaCTBYIOIIUX B
nene, u 0e3 mpoBeneHUs: cyneOHOro sacemanms. [lo pesynbpratam paccMOTpeHHs
BBIHOCUTCSI ONpEEICHNEe, KOTOPOE SBISETCS OKOHYATEIbHBIM M 00XaJOBaHUIO,
OMPOTECTOBAHUIO HE MOJICHKHUT.

[lepenaua nena u3 oxHOro cCyla B JAPYrod NMPOU3BOAMUTCSA MO HUCTEUECHUU
CpOKa Ha 00’kajl0BaHHE ITOr0 ONPEJENICHHs, a B ClIydae MoJa4yu kajno0bl — Mocie
BBIHECEHHUS OTpeIesieHrs 00 OCTaBIEHUU KaJ00bl O€3 yI0OBIETBOPEHHUS.

Cropbl 0 TOJACYIHOCTH MEXAY CyIaM{ pa3pelIaroTcsi BbIIIECTOSIIUM
CYIOM, pELICHHE KOTOPOTO SBISETCS OKOHYATENbHBIM M  00KaJOBaHUIO,
OTIPOTECTOBAHUIO HE TIOJJICHKHT.
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3akioueHue.

B cucreme rpaxaaHCKOro ImpoueccyanbHOrO IpaBa  BAKHOE 3HAYEHUE UMEIOT
npaBWwia MOACYAHOCTH. B ommume OT  1OJABEIOMCTBEHHOCTH MOJICYJHOCTb
PETyNMpYET pACIpPENCIICHNE BCEX  IOABEIOMCTBEHHBIX CylaM TI'PaKIaHCKHUX eI
MEX]y Pa3IUYHbIMH CyAaMH Cy1€OHON CUCTEMBI.

Cornacno I'TIK, mo mepBoit nHcTaHIMK 0OMacTHBIE cyabl 1 BepxoBHbiii Cyn
Pecnyomukn Kazaxcran He paccMaTpuBalOT TpakaaHckue — gena.  BooOre
NOACYTHOCTh TOAPA3AEISAETCA Ha POAOBYI0 M TEPpUTOpUANbHY0. Pomosas
NOACYIHOCTh - Pa3ACICHUE KOMIIETCHLIMH I10 PACCMOTPEHUIO IPAXKIAHCKUAX AEI
MEXy Cy/laMH OCHOBHOTI'O 3B€Ha CYJEOHOU CUCTEMBI.

B ocHOBHOE 3BeHO Cy/IeOHOM CHCTEMBI BXOIAT: palOHHBINA (TOPOJCKOM) CiI,
CICIMATIM3UPOBAHHBIE  CY/Ibl (FOBCHAIBHBINA, aJIMHHUCTPATHBHBINA, MEXKPaHOHHBIH
CHCIHAIM3UPOBAHHBI  SKOHOMHUYECKHI), BOCHHBIC CYJIbI TAPHU30HOB.

TepputopuasibHass - TNOACYOHOCTb [€na CyAy B 3aBHCHUMOCTH OT TOU
TEPPUTOPHUH, HA KOTOPYIO PACHPOCTPAHSETCS AEATENBHOCTh JAHHOTO CyJa.
TepputopuanbHas NOACYIHOCTh NO3BOJIIET PACHPEIEIUTh IPAKIAHCKHUE AeNa UL
pPacCMOTPEHNUS 10 TEPBOM WMHCTAHLUMHU MEXAY OJHOPOJHBIMH CyJaMH.

PaccmarpuBas Bonpoc o mepepade aena M3 IPOU3BOACTBA OJHOTO CyJa B
apyroii, Heooxoaumo cobmonath cr. /7 1.3 Konctutymun PK  «Hukomy He
MOXKET ObITh 0€3 ero  corjacusi M3MEHEHa MOJCYJHOCTb, IPEIyCMOTPEHHAsS
JUISL Hero 3akoHoM». OTBeyas [aHHBIM TOJIOKEHUSAM, OOIIee MPaBUIIO
MOJICYAHOCTH TJIACUT: «IE€JI0 MPUHITOE CYIOM K TIPOU3BOJICTBY € COOJIO/IEHUEM
NpaBUil  MOJACYAHOCTH, JOJDKHO OBITH pa3pelieH0 UM IO CYHIECTBY, XOTS Obl B
JANbHEMIIEM OHO CTAJIO MOACYOHBIM APYIOMY CYAY».
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