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CYIIHOCTD, HABHAYEHHUE U OCHOBHBIE ITOHATHUSA
YI'OJIOBHOI'O ITPOOECCA

Bonpocut:

1.1.1ToHATHE M HA3HAUYEHUE YTOJOBHOTO CYAOIPOU3BOJCTBA.

1.2.Cucrtema yroJoBHOTO CyIOMPOU3BOICTBA.

1.3.OcHoBHBIE MOHATHUS YTOJIOBHOTO MpoIlecca.

1.4.O06s3aHHOCTH OCYIIIECTBIICHHS YTOJIOBHOTO MpeciaeaoBaHus. Bumbl
YTOJOBHOI'O MPECIIEIOBAHHUS.

1.5. Buael u cucremMa  YroJIOBHO-IIPOLIECCYAIbHOM  JIEATEIbHOCTH,
OCYILECTBIISIEMON COTPYIHUKAMU YTOJIOBHO-UCIIOJHUTEIBHON CUCTEMBI.

1.1.1TonsiTHE ¥ HA3HAYEHHE YTOJOBHOTO CYA0NPOU3BO/ICTBA

VYTOJ0BHEIH Mporiece, Kak TePMUH, YIOTpeOsieTcs 17151 0003HAYCHUS:

CHenu(pUIecKOro BUa rocyJapCTBEHHOM IeATEIHHOCTH;

oTpaciu rnpasa (yroJoBHO-ITPOIECCYATIbHOE MTPABO);

OTPACIIA HAYYHBIX 3HAHWH;

y4eOHON AUCITUTLIHHBI.

HawnbGonee 3HauMMbIM, JUTisi OOy4YaIOIMIMXCS B BBICIINX YYEOHBIX 3aBEACHHSX
®CHMH Poccuu, BuAWTCS OMNpEAEICHUWE YrOJOBHOTO TMpolecca Kak BuUa
IPABONIPUMECHHUTEILHON JACSITSIIEHOCTH.

Tak, m. 56 ct. 5 YIIK PO omnpeznensier yrojaoBHOE CyAONPOU3BOICTBO, KaK
0Cyne0HOE U CyIcOHOe MPOU3BOJICTBO 1O YTOJOBHOMY Aeiy. T€PMUH «yTrOJOBHOE
CYIOTIPOM3BOJICTBO» M «YTOJIOBHBIM MpOIECC» B TEOPUU U TPAKTHUECKON
NESTEIbHOCTH ~ YHNOTPEONAOTCS  Kak  paBHO3HauHble. [lpm  3TOM  MOXKHO
NPEINONIOKUTh, YTO 3aKOHOJATENb, YIMOTPEONsisi TEPMHUH «CyIOTPOU3BOACTBO
MOTYEPKHYI 3HAUCHHE U POJIb Cy/Ia HE TOJIBKO MPU Pa3pelieHuH YTOJIOBHBIX JIe], HO
U B XOJI€ BCETO MTPOU3BOJICTBA IO YTOJIOBHOMY JCIY.

B ydeOHO#l nuTepaType TPHBOIAT pPAa3IWYHBIC OMPEICIICHUS YTOJIOBHOTO
cymompou3BoacTBa  (mporecca). B camoM  o0memM  BHIE — YrOJOBHOE
CYZIONTPOU3BOACTBO MOXKHO OXapaKTEPU30BaTh KaK IOPUAUYECKYIO (opMy IS
pemIeHus BOpoca 00 yroJIOBHOW OTBETCTBEHHOCTH 3a COBEPIIICHHUE MPECTYTUICHUMN.

[Ipu 5TOM OHM aBTOPHI OMPEACIISAIOT YTOJIOBHBINA MPOIECC KaK JACATEIHHOCTD
CIICLMAIBHO YIOTHOMOYCHHBIX HA TO TOCYIAPCTBEHHBIX OPraHOB’, IPYTHE KaK
CHUCTEMY TIPABOBBIX OTHOIIICHUM, COAEPKaHUEM KOTOPBIX SBIISICTCSI OCHOBaHHAS Ha
YrOOBHO-IPOLIECCYaTbHOM 3aKOHE ACSTEIBHOCTh MPOLECCYaIbHBIX CYOBEKTOB,
TPEThH YKa3bIBAIOT HA TO, YTO ATO JIEATEIHHOCTh YYACTHHUKOB YTOJIOBHOTO IpoIiecca

! CwmupnoB A.B., Kanmunosckuit K.b. Yromosnsrit mponecc. Kpatkuii kype. — CI16, 2008. -
C. 8.

2 YTron0BHBII nporiecc. [Ipo6nemusie aekiuu / mox pea. B.T. Tomuna, M.A. 3uHuenko. —
M., 2013.C. 76.

® Yronosuslii nporiecc: yueOHuk aus By30B / mox pen. b.b. bynarosa, A.M. bapanosa. —
M., 2012.C. 24



(kak CcO CTOpOHBI 3allUThl, TaK M CO CTOPOHBI OOBUHCHHUS), peau3yemas
MOCPEJICTBOM YTOJIOBHO-TIPOLIECCYATbHBIX TPABOOTHOIICHUH.

MO>XXHO BBIIECTUTH CIEAYIONIME IMPU3HAKU YTOJOBHOTO CYIONPOU3BOJICTBA
(mporecca), Kak BUIa MPABONPUMEHHUTEIIBHOM e TEILHOCTH .

1) yronoBHO-TpolecCyalibHAsl — JACATEIBHOCTH — — JEeSATEIBHOCTD
yperylupoBaHHass  3aKOHOM, TIpHM O3TOM, HEOOXOAMMO  y4YWUTHIBATh, YTO
paccMaTpuBaeMas JE€ATeIbHOCTh PETYIUPYETCs] TPEUMYIIECTBEHHO YTOJIOBHO-
mpoieccyanbHbIM KojiekcoM P®D, u perimameHTamnus OCymecTBISIeTCS] B IOCTATOYHO
KECTKOM (MMIIEPATUBHOM) MTOPSIIIKE;

2) HECMOTpS Ha TO, YTO MPEJCTABUTEIIN TOCYAAPCTBEHHBIX OPraHOB, 00S3aHbI
y4acTBOBaTh B YTOJIOBHOM TPOIIECCE, B CHIIY BBIIIOTHEHHUS CBOUX JOJDKHOCTHBIX
00s13aHHOCTEH, JaHHasl JAESITENbHOCTh HE TOJIBKO MPEpOraTuBa TOCYAapCTBEHHBIX
OpraHOB, OTBETCTBEHHBIX 3a BEJCHUE YIOJOBHOTO Jieia (CieoBaTelb, 103HaBaTEb,
IPOKYpOp, Cyd), HO M JPYrUX YYaCTHUKOB YTOJOBHOTO CYJONPOU3BOCTBA,
oOnajmaromumx TmpaBaMu M 00s3aHHOCTAMHU  (MOTEPIEBINUI, MOI03PEBACMBIH,
OOBUHSIEMBIH, CBUJICTEIb U JIP.);

3) yroJOBHO-TpOLIECCYalbHAs JEATCILHOCTh OCYIIECTBISICTCS B paMKax
IIPABOBBIX (YTOJIOBHO-ITPOIIECCYaATbHBIX) OTHOIIICHUH;

4) yroJIOBHBIN MPOIIECC UMEET CBOUM COJICPIKaHUEM CHCTEMY JICSITEILHOCTH,
a WMEHHO CHCTeMY TIOCJIeIOBATEIbHO CMEHSIONMX Jpyr — Jpyra OJTaroB
(mocymebHOe IPOU3BOJICTBO H CyIeOHOE MTPOU3BOJICTBO), KOTOPHIE B CBOIO OYEPE/Ib,
MO/IPA3NICIISIOTCS Ha CTA NN,

CoomHouenue noHAMuUt «<y20J108HbILL HPOYECTC» U <NPABOCyOUe

HeoOxoaumMo OTMETHTH, YTO TOHATUS «<YTOJOBHOE CYAOMPOU3BOACTBO» H
«IpaBOCYAHME» HE COBMANAlOT IO CBOeMy 3HadeHHio. K  yrojioBHOMY
CYJIONIPOU3BOJICTBY, KaK yX e ObUIO OTMEUEHO, OTHOCHUTCS Kak AOCyAeOHOe, TaK U
cyneOHOe MPOM3BOJICTBO MO yrojoBHoMy neny. [IpaBocyaue e — mpeporaTuBa
TONBKO cyna, Tak kak 4. 1 cr. 8 VYIIK P® omnpenenser, 4To mpaBocyaue IO
YrOJIOBHOMY JI€Ty OCYIIECTBISCTCS TOJBKO CyaoM. JlestenbHOCTh Apyrux (kpome
CyJa) YYaCTHHKOB YTOJIOBHO-TIPOIIECCYabHOW JCATEIBHOCTH HU TPU KAKHX
YCIOBUSIX HE MOXET OBITh OTHECEHAa K TMPaBOCYJIWI0, a SBIACTCA JIHIIb
MIPEATMOCHUTKOM JIJISl €T0 OCYIIECTBICHUS.

VIIK P® He naer onpeaeneHue «mpaBocyaus», oqHako B 1. 50ct. 5 VIIK PO
OTIpECIISIET, UTO CyOeOHOoe 3acedaHue — Npoyeccyanrvhas opma ocyujecmeieHus
npasocyous 8 xooe 00Ccy0edHo20 U cy0ebHO020 NPoU3B00CM8Ead No Y20J108HOM) OeIy.
Hcxons U3 3TOro, MOKHO MPUHATH K BBIBOJY O TOM, UTO JIFOOAs A€SITEIIBHOCTh Cy/1a B
pamMKax YroJIOBHOTO CYIONPOM3BOJICTBA SBIsIETCA mpaBocyaueM. OmHaKo, Mo
HalleMy MHEHHUIO, He Jro0as JesiTeNbHOCTh CyJa B  XOJIe  YTOJOBHOTO
CYJIONIPOU3BOJICTBA SIBJISIETCS MPABOCYJIUEM, a TOJbKO Ta JEATEeNbHOCTh CY/a,
KOTOpas HAIpaBIeHa HA PA3pelleHHe YIOMOBHOIO JeNa MO CyIIecTBy. IIpH TakoM

4 YronoBHo-TporeccyaabHoe mpaBo Poccuiickoit deneparyu / otB. pea. HO.K. SIkumosuu.
—CII6., 2007 .C. 21.

® AHAJIOTHYHYIO MO3UIHMIO CM. HAIPHMEpP: YTOIOBHO-IPOIECCYaNbHOE MPaBO: YUCOHHK
st MarucTpoB / mox ob.pea. B.M. Jlebenea. —M., 2012.C. 55-56.



MOJXO0JIE, NEATEIBHOCTh CyJa B X0JIe JOCYACOHOr0 MPOU3BOJICTBA MO PA3PEIICHUIO
BOIIPOCOB, OTHECEHHBIX K €ro kommeTeHIuu 4dactsamMu 2 u 3 cT. 29 YVIIK PO ne
BXOJUT B COJEpKaHHE MpPaBOCYIUs, TaKXKe KakK U JIeATeIbHOCTh Ccyda IpHu
pa3pelieHuu BOIPOCOB, CBA3aHHBIX C UCIIOJIHEHUEM MPUTOBOPA.

Takum 00pa3oMm, HEOOXOJUMO KOHCTATHUPOBATH, YTO MOHATUSA <«yTOJOBHOE
CYJIOITPOU3BOICTBO» U «IIPABOCYAME TIO YTOJOBHBIM JIeJIaM>» COOTHOCSITCSI KaK 4acTh
U TIe10€.

Ha3znauenue yeonosnozo cyoonpouszeoocmea.

VIIK PO He comepXUT TakKuxX IMOHATHHM, KaK LEIM W 3a4a4d YTOJIOBHOTO
CyIompou3BoACTBa. 3akoHoaarenb B cT. 6 VYIIK P® wucnomnb3yer TtepmuH
«Ha3HAYCHWE», KOTOPBIA, HA HAIl B3IJISAA, PACKPHIBAET II€JIb YTOJOBHOTO
CyZIONpou3BOACTBA. JlyMaeTcsi, 4TO Ha3HAYEHHEM YTOJIOBHOI'O CYJONPOU3BOICTBA U
00YyCJIOBJIEH MEXaHU3M 3alIUThI TPaB JIMYHOCTH B YTOJIOBHOM IpOIIECCE.

VYT0oJ0BHOE CYJONPOU3BOCTBO UMEET CBOMM Ha3HAYEHUEM:

1) 3amuTy NpaB U 3aKOHHBIX MHTEPECOB JIMI] ¥ OpraHW3alli, TOTEPIEBIINX
OT MPECTYIUICHUH;

2) 3alMTy JUYHOCTH OT HE3aKOHHOTO W HEOOOCHOBAHHOTO OOBUHCHUS,
OCYXJICHUSI, OTPAaHUYCHHUSI €€ MPaB U CBOOOI.

3akpenuB Ha3HAUYEHHUE YTOJOBHOrO cyaomnpou3Bojactsa B 4. 1 cr. 6 VIIK PO
TakuM 00pa3oM, 3aKOHOJATETh MOMYEPKHYT OXPAaHUTEIbHYIO HAIPABICHHOCTD
YTOJIOBHOTO Cyaonpon3BoAcTBa. COOTHOIICHNE yKAa3aHHBIX 3JIEMEHTOB Ha3HAYCHUS
(renmu) yroJIoBHOTO CyIONPOW3BOJACTBa ompeneicHo B 4. 2 cr. 6 YIIK P® kak
paBHO3HauHOE. Ha mepBbIii B3I, MOKET MOKA3aThCs, YTO 3aKOHOIATEITh 3aKPETIHII
B paccMaTpuBaeMoil HopMe pasubie 1eiau. OMHaKo, 3alUTa MpaB MOTEPIEBITUX OT
MPECTYIJICHUH HE MOXKET OBbITh OCYIIECTBJIEHA O€3 MPUBJICYEHUS] BUHOBHOIO JIUIIA K
YCTaHOBJICHHOW 3aKOHOM OTBETCTBEHHOCTH, MPU ATOM OJHOBPEMEHHO JOCTUTAETCs
U BTOPOM »3JEMEHT Ha3HA4YeHHs, TaK KaK MPUBJICYEHUE BUHOBHOTO JIMIA K
YTrOJOBHOW OTBETCTBEHHOCTH aBTOMAaTHYECKM O3HAYaeT — HE MPUBIICYECHUE HE
BUHOBHOTI'O K YTOJIOBHOM OTBETCTBEHHOCTH.

Takum 00pa3oM KpaTKO MOXHO ONPEACIUTh HazHaueHue (yeavb) Y20108HO20
Ccyoonpouzeoo0cmea — 3auuma Uy, B06JIeUEHHbIX 68 Y20JI08HO-NPOYECCYaNbHYIO
0esimenbHOCMb OM He3aKOHH020 Hapyutenus (0epanuierus) ux npas u c0H00.

1.2.Cucrema yroioBHOro cya10npou3BoACTBA

Cucrema yroJoBHOTO CYyIONPOM3BOACTBA NPEACTaBISIET COOOW cHuCTEMY
CTaJNil — CaMOCTOSTEIBHBIX ATArOB, MOCIEIOBATEILHO CMEHSIIONIUX IPYT Ipyra
(kmaccuueckuit moaxon). I[Ipu 3TOM, yrojlOBHO-NIPOLIECCYaTbHBIN 3aKOH, KaK YXKe
YKa3bIBAJIOCh, OIPEACISeT YroJOBHOE CYIOMPOM3BOACTBO KaK 0ocyoeOHOoe U
cy0ebHOoe npou3800Ccmea no y20i08HOMY Oeny,T.e. BhIJEsIeT 00Jiee KPYITHbIC dTaIbl.

Hecmotpss Ha 9TO, OOJBIIMHCTBO YYEHBIX HE OTKa3bIBAIOTCS  OT
KJIACCMYECKOTO  JICJICHUS  YTOJOBHOTO TIpollecca Ha CTaJud, TPUH ITOM
MOTYEPKUBACTCSI, YTO YTOJOBHOE CYAOMPOU3BOJCTBO JCIUTCS Ha 2 JTama:
nocynedHoe U cyaeOHOe MPOU3BOICTBO, KOTOPHIE B CBOIO OUEPEIb MOAPA3IEISIIOTCS
Ha CTa/INH, TMOCJIEI0BATEILHO CMEHSIONINE APYT APYTa.



JInsi OTrpaHUYeHusl CTaJAWi YrOJIOBHOIO CYAOINPOU3BOACTBA OT JAPYIHX €ro
yacteil (3TarnoB) HEOOXOAMMO OINPEIEIUTh MPU3HAKU (KPUTEPUHN) MPUCYIIHE CTAUN
YTOJIOBHOTO Mpolecca. B kauecTBe TaKOBBIX, TPAAUIIMOHHO BBIICIISIOT

1. Hanuuue Henocpeocmeennoli 3adauu. Kaxnas craaus paspeniaet
KOHKPETHBIE, NPUCYIIME €W 3aJayd, KOTOpble, B LEJIOM, HAMNpPABJIEHbl Ha
pean3aiuio 0011ero Ha3HaYeHHs! YTOJIOBHOTO CYJOTPOU3BOICTBA.

2. Cneyughuueckuti Kpye YYacmuuko8 CTaauu, TPU 3TOM HEOOXOIUMO
OTMETHTb, YTO OOJBIIMHCTBO YYACTHUKOB (HAIIpUMeEp, CIIeI0BATENb, IPOKYPOP, CY/,
NOTEPIIEeBIINIA, OOBHHSEMBI M JIp.) YYaCTBYIOT HE B OJHON CTaIuU YTOJOBHOTO
CyIOTPON3BOACTBA. Tak, MPOKYpOp MOXKET SBIATHCA YYaCTHUKOM JIIOOOH cTaauu
YTOJIOBHOTO ITPOILECCA, OJJHAKO B KAXKJIOW CTaAUU YIOJIOBHOTO IIPOLECCA €ro POJib
pasnuuyHa. Ha cranmuu BO30YXKIEHUST YTOJIOBHOTO Ji€ja OTCYTCTBYIOT Takue
YYaCTHUKM  YTOJOBHOIO Mpolecca Kak IOTEpHEeBIINH, OA03PEBAEMBIN,
0GBHHSIEMBIii, CBUIETEIb , HO MMEETCS TAKOH yJaCTHHK, KaK 3asBHTENb. [109TOMY,
HEOOXOJAMMO OTMETUTh, YTO CINEUU(PUUYEH UMEHHO KPYr YYaCTHMKOB KOHKPETHOMN
CTaJuu.

3. Cneyughuunocmo y20108HO-NPOYECCYAIbHLIX CPEOCME CMAoull, KOTOpPbIE
HaIpsAMYIO 3aBUCAT OT PEIIaeMbIX B CTAaJMU HENOCPEACTBEHHBIX 3axad. Hampumep,
JUIS. PELIeHUs 3a/1a4u CTauK BO30YKJIEHHUS YTOJIOBHOTO Jieia MPeIyCMOTPEH JIHIIb
OTPaHWYEHHBIM KPYT CJIEACTBEHHBIX JEUCTBUN, HE CBSI3aHHBIX C NPUHYXKJICHUEM. B
CTaJAWU TPEABAPUTEIBHOIO paccienoBaHus, B cuiay Oojiee 3HAUMMBIX 3ajad,
IIOCTABJICHHBIX II€pell CTAJAMEN BO3MOXKHO IIPOU3BOACTBO BCEX CIEACTBEHHBIX
nercrteui, npenycmorpensbix  YIIK P®, a Takke npuMeHeHue Mep
IPOLECCYaIbHOTO MPUHYKIACHHUS C IENbI0 OOECHEeUeHHUs HaJUIekKAIIero MOopsiaKa
MIPOU3BOJICTBA IO YTOJIOBHOMY JENY.

4. Kaxpaas ctaausi yroJIOBHOTO CYAOIPOU3BOACTBA JOJKHA Pa3peliuTh CBOU
3a7a4l B YCMAHOBAEHHbIU 3AKOHOM CPOK, TIPOJJICHHE KOTOPOTO BO3MOYKHO JIMILb
NpyY HaJIMYUMKM OCHOBaHMH, mpsAMo YykazaHHbiX B YIIK P®, uyro mno3Bosisget
HaJJIeKaIMM 00pa3oM peanu3oBbIBaTh 3akperieHHbd ¢r. 6.1. YIIK PO npunmun
Pa3yMHOT'O CPOKa yTrOJOBHOTO CYJONPOU3BOICTBA.

5. Kaxnas cragus yrojaoBHOrO CyAONPOM3BOACTBA  XapaKTEpPU3YETCs
UMO206bIM NpoOYeccyanlbHbiM peuieHuem. WTOrooe pemieHue, IPUHATOE 10
pe3yapTaraM yroJdOBHO-IPOLIECCYAIbHOW JIESITEIbHOCTH B KOHKPETHOM CTaauu
KOHCTATUPYET pELICHHE 3a7ad JAHHOW CTaJauu, a TAaKXKE IEPEX0J] YTOJIOBHOTO
CYIOTNPOM3BOACTBA B CIEAYIOUIYIO CTaguio, JHOO OKOHYAHHE YTOJIOBHOTO
cynorpousBoactBa  (YTONOBHOE CYyAONMPOM3BOJICTBO MOXET 3aKaHYMBATHCA,

® Cm. o 3TOMY BOIIPOCY HampuMep: YTOJIOBHBIN Mporiecc: y4eOHHK ISl BY30B , TIOJ] PEI.
b.b. Bynarosa, A.M. Bapanosa. M., 2012.C. 27-28;VYronoBuslii nporecc. [Ipobiemusie exmnuu /
non pen. B.T. Tomuna, M.A. 3undyenko. —M., 2013.C. 77-78;YronoBHo-npoleccyaibHOE IPaBo
Poccuiickoit ®eneparuu / ot. pea. F0.K. Sxkumosuu. —CII6., 2007.C. 47-48.

" 06 >TOM MOXKHO paccyxaarh, JUIIb UCHONIB3YS (DOPMANBHBIA MOIXO0J K MOSBICHUIO
KOHKPETHBIX  YYaCTHHUKOB  yrOJIOBHO-TIPOIIECCYAbHBIX  MPABOOTHOIICHHUH, TPHUMEHICMBIN
3aKOHOJATeNeM. ABTOP MPHUACPKUBACTCS MO3UIMH, B COOTBETCTBUU C KOTOPOH MPUOPUTETHHIM
JUTSL OTIPEJICJICHUST TIPABOBOT'O CTAaTyCca YYaCTHHUKA YTrOJIOBHOTO CYIONPOHU3BOJICTBA SIBJISICTCS €0
(dakTUYeCKOE MOJI0KEHHE, a He (DOPMATBHBIN aKT, OMPEACIISIONIUN ero CTaTyC.



Harnpumep, Ipy MNPUHATUU PELIeHUs 00 0TKa3e B BO30YKJIEHUH YTOJIOBHOTO JIeNa, O
IpeKpalleHu YrojOBHOTO Jiela B CTaIUM MPEIBAPUTENBHOTO paccielOBaHUs U
J1p.).

B cuctemy yroyioBHOTo CyJ0MpOU3BOACTBA BXOAST CIEAYIOUINE CTaANN:

JocynedHoe NMpOU3BOACTBO:

1) cragus BO30YXII€HHS YTOJIOBHOTO JIETa;

2) cTamus MPeBapUTEIBHOTO PACCIEIOBAHNUS, KOTOPOE OCYIIECTBISIETCS B 2-
X popmax:

NPEBAPUTEIILHOE CIICJICTBHE;

JO3HaHUE.

CynedHOe Npon3BoOJCTBO:

3) MoArOTOBKA M Ha3HAUEHHE CYAeOHOT0 pa3doupaTesIbCTBa;

4) cyneOHOe pa3OMpaTenbCTBO — LEHTpPalbHAs CTaausl  yrOJOBHOTO
CYIOIPOU3BO/ICTBA, B KOTOPOM pa3periaeTcs TIaBHbII BOIPOC YTOJOBHOTO Aeia — O
BUHOBHOCTHU WJIM HEBUHOBHOCTH JIUIIA, IPUBJICUEHHOTI'O B Ka4€CTBE OOBUHIEMOTO;

5) mpou3BOACTBO B CyA€ BTOPOM MHCTaHIMH (MPOU3BOJICTBO B CY.IE
aneJUISIIMOHHOW WHCTAHIIMM) — MPOU3BOJICTBO 10 TMEPECMOTPY HE BCTYIHBIIUX B
3aKOHHYIO CHITy IPUTOBOPOB U MHBIX CYACOHBIX PEIICHUIA.

6) UCIOTHEHHE TIPUTOBOPA,;

Ilepecmomp npuco6opos u umblX peuwieHull €yod, 6CMYNUBUUX 8 3AKOHHYIO
cuny:

7) MPOU3BOJCTBO B Cy/ie KaCCAIlMOHHOW MHCTAHIIHH,

8) mpou3BOCTBO B Cy/ie HAJI30PHON HHCTAHIINH,

9) BO300HOBICHHE MPOU3BOJACTBA MO YTOJIOBHOMY i€y BBUIY HOBBIX HIIU
BHOBb OTKPBIBIINXCSI 00CTOATENbCTB.

Takolf moaxoa MOXHO Ha3BaTh KJIACCUYECKUM Ui MOCTPOEHUS CHCTEMBI
YrOJIOBHOTO CYAOIPOU3BO/ACTBA. HekoTophle yuyeHble, HallpUMep, paccMaTpUBaIOT
UCTIOJIHEHUE TIPUTOBOpa M BO30OHOBJIEHHME IMPOU3BOJACTBA IO YTOJOBHOMY JIEIy
BBU/Y HOBBIX WJIM BHOBb OTKPBIBIIUXCS OOCTOSTEIBCTB KAaK OTHEIbHbBIE YTOJIOBHO-
MPOLIECCyaIbHbIE IPOH3BOCTRA’,

[TpoxokeHrEe YyrOJIOBHBIM IPOIIECCOM BCEX CTAJHMK YTOJIOBHOTO MpoIiecca He
SBIISICTCSI  00sI3aTeNbHBIM. HeKoTophle CTamuu Ha3bIBAIOT (aKyJIbTaTUBHBIMH
(Tpou3BOACTBO B CyA€ BTOPOM HMHCTAHIMMW), APYTHE AIKCTpAaOpAWHApHBIME (BCE
CTaJlu¥, CBS3aHHBIC C TIEPECMOTPOM PEIICHUH Cy/1a BCTYITMBIINX B 3aKOHHYIO CHITY),
TaK KaK HaJW4Yue JIaHHBIX CTaIWid HAmpsSMyl0 3aBUCUT OT BOJH YYAaCTHHKOB
YyrOJIOBHOTO  MpOIECCa, HMEIMUX TMPaBO  HHHUIMAPOBATH  MPOBEPOYHYIO
JESITEeTPHOCTh B YyKa3aHHBIX CTaausAX (Hampumep, Mo oOmeMmy MpaBwily, HpH
OTCYTCTBUHU KanoObl WM TpeactaBieHus B Tedenun 10 gHel co nHA
IPOBO3IJIAIIEHHS IPUTOBOPA OH BCTYIMAET B 3aKOHHYIO CHITy M YTOJIOBHBIN MPOLIECC
HNepexoAUT B CTAIUIO0 MCIOJHEHHS NPUTOBOpa, MHUHYS IPOMU3BOJACTBO B CyIe
aneJUISIIIMOHHON WHCTAHIINN).

8w Hampumep: YTOJIOBHO-TIpoIieccyanbHoe mpaBo Poccuiickoit deneparyu / OTB. pe.
10 K. Axumosuu. —CII6., 2007.C.697-701,716-717.
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1.3.0cHoBHbIE IOHATHS YTOJOBHOI'0 MpoIecca

Yeonosno-npoyeccyanvuvie capanmuu.

[Ton yronoBHO-TIPOLECCYAIbHBIMU TapAaHTUAMH, KakK IPaBWIO, MOHUMAIOT
YCTAHOBJICHHBIC TPOIIECCYyalbHBIM 3aKOHOM CpEJCTBAa, KOTOphIE OO0ECIEeUUBAIOT
MPAaBUJIBHOE OCYIIECTBICHUE MPOU3BOJCTBA MO KaXJOMYy YIOJIOBHOMY JI€Jy, MpH
TOM BBIJICIIAIOT YCTAHOBJIEHHBIE 3aKOHOM CpEJICTBA, KOTOPBIMHU OXPAHSIOTCS WU
00ecreunBarOTCsl MpaBa M 3aKOHHBIE HWHTEPECHl YYACTBYIOIIUX B YTOJOBHOM
npouecce . Heo6X0MMO OTMETHTE, UTO HEJb3SI MPOTUBONOCTABIIATh TapaHTUU
IIPaB JIMYHOCTU U TapaHTUU PELICHHS 3a7ad CyJAONpPOU3BOACTBA, moTtomy uto YIIK
P® onpenenser, 4to Ha3HAYEHHWEM YTOJOBHOTO CYJONPOU3BOJCTBA SABJISAETCS
3alIMTa NpaB JUYHOCTH.

Bepno 3amedeHo, 4TO Bps U MPABUIBHO CBOJIUTH TAPAHTHHU K KAaKOMY-JTHOO
OJIHOMY CPEJICTBY; OHHM IIPEACTABIISIOT COO0M MHOTOYPOBHEBYIO cuctemy. Cucmema
V20JI0BHO-NPOYECCYANIbHBIX 2APAHMULL 8 UX 83AUMOCBA3U U  83AUMOOEUCMBUU
npeocmaesnAom cooou MeXAHU3IM 3auiumsl Npaé JAUYHOCMU 6 Y20/106HOM
cyoonpouszeoocmee. OmoenbHble NPOYECCydibhble 2apanmuu mocym Oblmb
paccmompensvl MOJAbKO KAK COCMABAAIOWUEe IIeMEHmMbl  pACCMampueaemo20
MexaHuma

MexaHu3M 3alUThl IPaB JIMYHOCTA B YIOJOBHOM CYJIONPOU3BOJICTBE
BKJTIOUYAET B ce0s1 CIICTYIOIINE JIEMEHTHI (YrOJIOBHO-TTPOIIECCYaTbHBIC TAPAHTHH):

HOPMBI, YETKO periaMeHTUpylolme cratyc (mpaBa M O0OS3aHHOCTH) BCeX
YYaCTHUKOB YTOJIOBHOTO CYAONIPOU3BOJACTBA,;

MIPUHIMUIIBI YTOJIOBHOTO CYJIONPOU3BOJICTBA,;

nporeccyaibHyo hopMmy;

CHUCTeMY KOHTpOJS W Haj30pa, B TOM YHCJIE€ U MPaBO Ha OOKaJIOBaHHUE
JNIEUCTBUN U PELICHUN YYACTHUKOB, BEAYIIMX YTOJIOBHBIN MPOLIECC;

poreaypy peaduIuTaIuy.

MexaHu3M 3alMThl MpPaB JUYHOCTH B YTrOJOBHOM CYAONPOU3BOJICTBE
JICUCTBYET HA BCEX CTaJUsIX YTrOJOBHOrO Ipollecca, B TOM YHUCJIE U HA CTaJAUM
BO30Y)KJICHHsI YTOJIOBHOTO JieJla, C HEKOTOphIMU OroBopkamMu. (OcoOeHHOCTH,
CBSI3aHHBIE C IPOLECCYAIIBHOM MAEATEIBHOCTBI0 HA TEPPUTOPUU YUPEKICHUM,
HMCIOJHSAIONIMX HaKa3aHHe B BHJIE JIMIIEHUS CBOOOJBI, KacaroTcs JIeHCTBHSA
OTJICIBHBIX 3JIEMEHTOB MEXaHU3Ma 3aIlUThI IPaB JUYHOCTH (OTIEIHHBIX TapaHTHH),
a HE €r0 CTPYKTYPHL.

Cm Hanpumep: AunekceeB, H.C. Odepk pa3BuUTHUS HAyKH COBETCKOI'O YIOJOBHOI'O
nporecca / H.C. Anekcees, B.I'. [laes, JI.JI. Kokopes. — Boponex, 1980. —C. 59; YromosHo-
npoiieccyanbHoe npaBo Poccuiickoit @enepanuu / otB. pen. FO.K. Sxkumosuu. — CII6., 2007. —C.
50; Yronosuo-mporieccyanbHoe mpaBo Poccuiickoit @eneparuu: yued. / JI.H. bamikaros [u ap.];
otB. pen. U.JI. Ilerpyxun, U.b. Muxaitnosckas. —M., 2010. -C. 11wu np. .

*IToapo6Hee 0 MOAXOAAX K MOHSTHIO M CHCTEME MEXAHH3MA 3aIUTHI MPAB IHIHOCTH H
KaK CJIEACTBUE CHCTEME YTOJIOBHO-TIpOIleCCyanbHBIX rapaHTuii cM.. bpeuisikoB C.I1. ObGecnieuenue
3alIUTHl TIpaB JIMYHOCTH TpU BO30YXKIACHUHM YrOJOBHBIX Jel B OTHOIICHWU OCYXKIEHHBIX,
OTOBIBAIOIIMX HaKa3aHWE B BUE JIMIICHHUS CBOOOIBI / Hayd. ped. A-p ropua. Hayk, npod. H.I.
HlypyxuoB. —HoBoky3neuk, 2012C. 6-14
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Yeonoeno-npoyeccyanvuuoiu cmamyc VUACMHUKO8 V2071081020
Cy0onpou3800cmad.

Kak yka3zaHO BblllIe, HOPMBI, YETKO PETJIIAMEHTUPYIOIIUE CTaTyC BCEX
YYaCTHUKOB YTOJOBHOTO CYAONPOU3BOJCTBA, SBJISAIOTCA OAHOM M3 TapaHTUu,
COCTaBJIAIOLIMX MEXAHU3M 3aIUTHI ITPAB JIMYHOCTU B YTOJIOBHOM Ipouecce. B cBs3u
C 9TUM HEOOXOJMMO pPacCCMOTPETh MOHSATHE W CTPYKTYpPy IPaBOBOTO CTaryca
JIMYHOCTH B YTOJIOBHOM CYZOITPOU3BOJICTBE.

YT010BHO-TIPOLIECCYANBHOE 3aKOHOIATENBCTBO 3aKPEIUIAET IPABOBOM CTATYC
JIUIT, BOBJICYCHHBIX B C(Pepy yroJIOBHOTO CYJOTPOU3BOJICTBA, KOTOPBI HMEHYETCS B
TEOPUHU YTOJIOBHOTO TpoIecca KaK YroJOBHO-TIPOIECCYaIbHBIN (IIPOIecCyaabHbIN)
CTaTyC YYaCTHUKOB YT'OJIOBHOTO CYJIONPOU3BO/ICTBA.

PaccmarpuBas  mporeccyajibHOe — TOJOXEHHE  (CTaTyc)  yYacCTHHKOB
YIOJIOBHOTO CYIOMPOM3BOACTBA, HEOOXOAMMO HCXOAUTh M3 TOrO, YTO CTATYC — H
MOJIO)KEHUE — CJIOBA-CHHOHUMBI. VCXO0nIs W3 3TOro, MOHATHUS «IPaBOBOM CTaTycC
JUYHOCTH» U <«IIPAaBOBOE IOJIOXKEHHE JMYHOCTH» OYyIyT paccMaTpuBaThCs Kak
paBHO3HAYHBIE.

lIpasosou cmamyc y4aCTHUKA YrOJOBHOTO CYJONPOM3BOJCTBA BKJIKOYAET B
ce0s1 yCTaHOBJICHHBIC Y TOJIOBHO-TIPOIIECCYATHHBIM KOJEKCOM TMpaBa M 00sI3aHHOCTH
JJAHHOTO  yYaCTHMKAa YrOJIOBHOrO mporecca. BxiroueHne B yroJIOBHO-
nporeccyanbHblid  (IpaBOBOI)  cTaTyCc  JOPYyrUX  DIIEMEHTOB  (Hampumep,
MPOIECCYaTbHOM  TPABOCYOBEKTHOCTH, KOTOpas  SIBISETCS  MPEANOCHIIKOMN
BO3HUKHOBEHHUS pPacCMaTPUBAEMOI0 CTaTyca WM IPOIECCYalbHBIX TapaHTHI)
HE0OOCHOBAHHO PACIIUPSIET CTPYKTYPY MPOIIECCYaTbHOTO CTaTyca.

B teopum npaBa pasnuyaroT pa3auyHbe BUAbl U YPOBHHU IPABOBOrO CTATyCa,
OJIHAKO, HanboJiee CyIIeCTBEHHOE 3HAU€HUE MMEET JEJICHHE MPaBOBOI0 CTaTyca Ha
OOIIH#, CrieIUaNbHbIN (POIOBOI) M MHINBUYaIbHBIH.

[IprMEHUTENBHO K YTOJOBHOMY CYAONPOU3BOACTBY BBIACIISIOT OTPACIEBON
YTOJIOBHO-TIPOLIECCYANIBHBIM  CTaTyC W WHAWBUIYaJIbHBI CTaTyC KOHKPETHBIX
YYaCTHUKOB YTOJIOBHOTO ITPOIIECCA.

PeanpHas 3ammTa mpaB oOecrieunBaeTcs myTteM 3akperuieHuss B YIIK P®
VH/IMBUIYAJIbHOTO  NPOLECCYAIbHOTO  CTAaryca  KOHKPETHOIO  Y4YaCTHUKA
CyZIONTPOU3BOJICTBA, KOTOPHIM HambOOJee YEeTKO OTPaKaeT IMOJIOKEHWE yYaCTHHKA
YTOJIOBHOTO CYJIONPOU3BO/ICTBA.

Omnoit w3 crnenuPuveckux OCOOCHHOCTEH  YTrOJIOBHO-TIPOIECCYATTbHON
JESTENPHOCTH B UCIIPABUTEIIBHBIX YUPEKIACHHUSX, SIBIIETCA TO, YTO BOBJICKAEMbIEC B
ATy JEeATEIbHOCTh YYACTHUKM, KAaK TPAaBWIO, HA JIA@HHBIH MOMEHT OTOBIBAIOT
HaKa3aHWe B BUJC JUIICHUS CBOOOJBI, TO €CTh 00JIAAI0T CIEIUATBHBIM ITPAaBOBLIM
CTaTyCOM — OCYXIEHHOTO.

[Ton mpaBOBBIM CTATYyCOM OCYXAEHHBIX CIEIYyET MOHUMATh COBOKYIHOCTH
KOHCTUTYLIMOHHBIX, TPAKIAHCKMX M HMHBIX CICHHUAIBHBIX (OTpacieBbIX) MpaB M
00s13aHHOCTEM, KOTOPBIMH 00JIaJIal0T OCYKJICHHBIE.

OcyxJieHHble, OTOBIBas HaKa3aHUE, MPOAOJIKAIOT OCTaBaThCA TIpakIaHAMU
Poccuiickon ®enepaumu, B CBA3M C YEM, HA HUX PaACIPOCTPAHIIOTCA

11 Cratyc (j1aT.) —MOJNIOKEHUE, COCTOSIHUE KOTO-TH00 MITH 4ero-Juoo.
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oO1IerpaxaaHcKie IpaBa, 3aKOHHbIE WHTEPEChl M IOpUINYECKHe OO0SI3aHHOCTH, 3a
UCKJIFOYEHHUEM OTPAaHUYCHHH, KOTOpBIE OMPEAeNStoTcs (aKTOM HX OCYXKIACHUS.
O0BeM U ypoBEHb MPABOOTPAHUYEHUM 3aBHUCAT OT BUJIa HaKa3aHUSA U YCIOBUM €ro
oTObIBaHUsA. OJHAKO JaHHBIC MPABOOTPAHUYEHUS] HOCSAT BPEMEHHBIH XapakTep,
MOCKOJIbKY JICMCTBYIOT TOJBKO Ha MEPHOJI OTOBIBAaHUS OCYXKICHHBIMU HaKa3aHUs U
MOTYT YCTaHaBJIUBATHCS TOJILKO benepabHBIM 3aKOHOM. JlanHbIC
MIPaBOOTPAHUYCHHST OOYCJIOBJICHBI IENISAIMH 3alllUThl OCHOB KOHCTHTYIIMOHHOTO
CTpOsi, HPABCTBEHHOCTH, 3J0POBbs, MPAaB U 3aKOHHBIX HHTEPECOB APYrUX JIUII,
0GOPOHBI CTPaHbI K 6E30MaCHOCTH FOCYIapCTBa.

[IponeccyanpHblii  CTATyC JIMYHOCTH B YTrOJOBHOM  CYAONPOU3BOJCTBE
NPUMEHUTENBHO K OCYXJICHHBIM, OTOBIBAIOIIMM HaKa3aHUS B BHJIE JHUIICHUS
CcBOOO/BI, CKJIQJBIBACTCS W3 TpaB W OO0S3aHHOCTEH, BO3HHUKAIOIIMX B ClIydae HX
BOBJICYEHHUS B YTOJIOBHO-TIPOLIECCYANIBHYIO JIESITENBHOCTh. [Ipy 3TOM Ha yroJIOBHO-
MPOLECCYATbHOM craryce YKa3aHHBIX JINIT CKa3bIBaeTCs HaJIn4ue
MPaBOOTPAHUYEHUH, YCTaHOBJIEHHBIX YTOJIOBHO-UCIIOJTHUTEIbHBIM
3aKOHOJIaTEILCTBOM.

[Ipu omnpeneneHun MPABOBOTO CTaTyca OCYXKICHHBIX, OTOBIBAIOIIMX
HaKa3aHUs B BUJE JUIICHUS CBOOOJBI, HEOOXOIMMO HCXOJIUTh M3 TOTO, YTO PSIT
KOHCTUTYIIMOHHBIX MPaB JAHHBIX JIMI MMOABEPTHYT MPSIMBIM orpaHuyeHusaMm. K Hum
OTHOCSTCS. paBo Ha  JIMYHYIO HETPUKOCHOBEHHOCTb; npaBo Ha
HENPUKOCHOBEHHOCTh YAaCTHOW JKU3HM, JIMYHOM M CEMEMHOM TaiiHbl, NMPaBO Ha
TallHy TEPEnuCcKH, Tele(OHHBIX MEPETOBOPOB, MOUYTOBBIX, TENErpaHBIX U WHBIX
COOOIIIeHNH; TIPaBO HA HEMPHUKOCHOBEHHOCTH >KuiuIia. JlaHHOe 00CTOSATEIHCTBO
HENb3sl HE YYWUTHIBAaTh B CJIydya€ BOBJICUEHHUSI OCYXJCHHBIX B YIrOJIOBHO-
MPOLECCYAIbHYIO JEITEIbHOCTh. [Ipu 3TOM, Kak MpaBWIO, BO3HUKAET CHUTYyalus,
KOrJla ONPEIEICHHOE MPABO JIMYHOCTH OTPAHUYEHO YTrOJOBHO-UCIOJHUTEIBLHBIM
3aKOHOJATEILCTBOM W TIO3TOMY He TpeOyeT AOMOJHUTENIbHBIX YIOJIOBHO-
MPOLIECCYATbHBIX CPEACTB orpaHI/IquH5113.

Takum 00pa3oM, NMpU ONPENeCeHUH HWHIWBHIYATBHOTO IPOIECCYyaIbHOTO
CcTaryca yYacTHUKA YrOJOBHO-NPOLECCYAIbHONW MJEATEIBHOCTU HAa TEPPUTOPUH
YApexKACHUH, UCTIOTHSIIONNX HAKA3aHWs B BHUJC JUIICHUS CBOOOIBI, HEOOXOIUMO
YYUTHIBATHh T€ TPaBa, 00S3aHHOCTH M OTPAHMYCHHUS, KOTOPHIMHU JIMIIO HAJCIICHO B
CBSI3M ¢ OTOBIBAaHMEM HaKa3aHWS B BHUJE JIMIICHHS CBOOOALI. JlaHHBIE
MPaBOOTPAHUYCHHSI, a TAKKe CIeUaIbHbIC TMpaBa M OOSI3aHHOCTU OIPEACIICHBI

12 cm.: ['pumko, A.S. I'pakmaHcKo-TIpaBOBOM CTaTycC JIMIl, OTOBIBAIOIIMX HaKa3aHUE B
BUJIC JTUIICHUs1 cBOOOIbI: MOHOTp. / A.Sl. I'purko; mox Hayd. pen. A.10.H., mpod. B.A. Pridbakosa.
— M., 2005. -C. 18.

13’OrpaHI/meHI/Ie MEPEYHCIICHHBIX ~ BBIIIE TMpaB JIMYHOCTH B cdepe yroJoBHOTO
CYAONPOU3BOJICTBA CTPOrO PETJIAMEHTUPOBAHO YTOJIOBHO-IIPOLECCYAIBHBIM KOAEKCOM P®, ux
3HAUEHUE TMOJYEePKUBACTCA TeM (PAKTOM, YTO HOPMBI, pEriaMEHTUPYIOUIHE OOIIrue BOMPOCHI
OTpaHWYEHUs JaHHBIX TmpaB, comepxkarcs B rmmaBe 2 YIIK PO «Ipunnumb
YrOJIOBHOTOCYOTIPON3BOICTBa». (OCOOCHHOCTH pealu3alud KOHKPETHBIX HOPM  YTOJOBHO-
MPOIIECCYaTbHOTO 3aKOHOIATENIbCTBA Oy/IeT HaMU MPOAHATU3UPOBAHBI TIPU PACCMOTPEHHUH TEMBI
Ne 3.
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YT0/10BHO-UCIIOITHUTEILHBIM KOJIEKCOM Poccuiickoin denepaunu u
KOHKPETU3UPOBAHBI B MOJ3aKOHHBIX HOPMATUBHBIX aKkTax MHUHHUCTEPCTBA FOCTULUU
u OenepanbHOM CITy>KObI UCIIOJTHEHUS HakazaHu Poccun.

Hnousuoyanonsiit npoueccyaivpnwvlii cmamyc YYaCTHUKOB YIOJIOBHOTO
CYJIONPOU3BOJICTBA, M3 YHMCIA OCYXJICHHBIX, OTOBIBAIOIIMX HAaKa3aHUE B BHUJE
aumieHuss cBoboabrl — 310 mpenycmorpenHas YIIK P® coBokymHocTh mpaB u
00S13aHHOCTE KOHKPETHOTO y4YaCTHHKA YTOJOBHOTO CYyAOINPOHM3BOACTBA B
3aBUCUMOCTH OT BBITIOJTHSAEMON MM (DYHKIMH, a TaKXe JOTOJHUTEIhHBIC IpaBa,
00SI3aHHOCTM ¥ OTPAaHUYEHHUsS, YCTAHOBJICHHBIE 3aKOHAMH W TOJ3aKOHHBIMU
HOPMATHBHBIMH aKTaMH, PETIAMEHTUPYIOIIUMH TOPSIO0K OTOBIBAHUS HaKa3aHUS U
MPOLECCYAIBHYIO IESTENBHOCT B VY.

Yeonosno-npoyeccyanvuasn gpopma.

B camom o01miemM Buje MO V20108HO-NPOYECCYalbHOU GOopMOoli TIOHUMAIOT
NOPSAOK MPOU3BOJCTBA MO YroJOBHOMY Jneiy. Kak onpeaeneHo  Bbllle,
npoleccyanbHas ¢opma SBISIETCS OJHOM M3 rapaHTUM 3alIUThl MpaB JUYHOCTH B
YTOJIOBHOM IPOLECCE, U B 3TOM CMBICIIE €€ 3HAUEHUE CII0KHO MEPEOLICHUTD.

Cobmonenue YYaCTHUKAMU YTOJIOBHOT'O CyZIONIPOU3BOJICTBA,
OTBETCTBEHHBIMH 32 BEJICHHUE YTOJIOBHOTO Jieia (Cy1, MPOKypop, CIeI0BaTelb) BCeX
npeanucannii YIIK P®, oTHOCUTENBbHO moOpsiAKa NPOU3BOACTBA KaK OTHEJIbHBIX
MPOLECCYAIbHBIX JEUCTBUM, TaK U MOPSAKA MEPEX0Ja YrOJOBHOIO AE€ia U3 OJIHOU
CTaAu YrOJIOBHOTO TIpoliecca B JAPYTYyIO TIO3BOJIIET C OOJBIION Jojeit
BEPOSITHOCTH, YTBEPKIATh, YTO MpaBa JMI, BOBJICYCHHBIX B YIrOJIOBHO-
MPOIIECCYATbHYIO JCSTENBHOCTh B JAHHOM cliydae HapyiieHbl He OymyT. Ocoboe
BHUMAaHHE 3aKOHOJATENb yaeiseT (opme coOupaHus T0Ka3aTebCTB, a WMEHHO
MIPOU3BOJICTBA CJEACTBEHHBIX JIEHCTBUM, HApPYIIEHUE KOTOPOM BIEYET IMPU3HAHUE
JI0Ka3aTebCTB, COOPAHHBIX C HapylIeHHEeM 3aKoHa HeaomyctumbiMu (cT. 75 YIIK
P®), To ecTh HE NPUTOIHBIMH ISl UCIIOJIB30BAHUS B 000OCHOBAaHHH OOCTOSTEIHCTB
MMEIOLIMX 3HAYCHHE /I YTOJOBHOIO JIENIa.

Takum 00pa3oM, MOKHO BBIIEIUTH CIEAYIOIIEe 3HAUEHHE MPOIECCyabHON
dopmbl: 1) oHa ompenesseT eUHbIN MOPSI0K MPOU3BOJICTBA IO YTOJIOBHOMY JEITY;
2) SABJSETCS TapaHTHEH 3alUTHI TIPaB JIUI], BOBJICUYCHHBIX B YTOJIOBHBIM MTPOIIECC.

Heobxoaumo moa4epKkHyTh, 4TO MOPSIOK YTOJIOBHOTO CYIOTPOU3BOICTBA HA
teppuropun  Poccuiickon @enepanuu  ONpenesneH YTOJOBHO-MPOLECCYATIbHbIM
KogekcoM P®d, KOoTOphIN HE BBIIETISIET KAKUX-TO OCOOBIX MPOLEAYD, TPUMEHUTEIBHO
K YTrOJIOBHO-NPOLIECCYAJIbHOW JEATENIBHOCTH HA TEPPUTOPHUM  YUPEKIACHUM,
VCTIOJTHSIOIINX HaKa3aHUsS B BUJC JUIICHUS CBOOOIBI. JIUITL TEOPETUIECKU MOYKHO
MOTIBITATECS  BBIJEIUTh HEKOTOPhIE OCOOCHHOCTH TMPOU3BOJACTBA  OTIEIBHBIX
IpOIeCCYaTbHBIX JCHCTBUN (IPUHATHS MPOIECCYATHBIX PEIICHUI), CBSI3aHHBIC C
0COOBIM (CHIeIMAaIbHBIM) ITPABOBBIM CTATYCOM JIMII, OTOBIBAIOIIMX HaKa3aHUE B BUJIC
JMIIEHUST CBOOOJBI, B OTHOIICHWH KOTOPBIX JaHHBIC JCUCTBUS (pEUICHMS)
OCYILIECTBIISFOTCS.

Yaonoeno-npoyeccyanvrvle pynxyuu.
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K mnpobGneme mnpoueccyalbHbIX (QYHKIUNA B YroJOBHO-TIPOLECCYATIbHOU
JUTEpaType oOpalianuch HEOAHOKPATHO , IPU 3TOM OTCYTCTBYET €JMHOE€ MHEHHE O
KOJIMYECTBE MpolleccyaibHbIX (yHKuMi. [lomaraeM, 4To MOMHO COIJIACUTHCS CO
CJIeNYIOLIUM OIpeAeNIeHUeM: Y2on068Ho-npoyeccyanvuas yukyusi — 3T0 OCHOBHOE
HalpaBj€HUE B  MPOILECCYaJbHOM  JIEATETBHOCTH  CYObEKTa  YrOJOBHOTO
CYIOTIPOM3BOICTBA, KOTOPOE 00YCIOBICHO TOCTABICHHOM Mepe HUM 3aiaueii

B cr. 15 VIIK P® 3akoHomaTteneM BblIeTICHbI (GYHKIUH OOBUHEHUS
(YyroJloBHOTO TpeCiIeIOBAaHMs), 3alUThl M Pa3pelIeHIs] YTOJIOBHOTO Jelia, KOTOPhIE
HA3bIBAIOT OCHOBHBIMU (DYHKIIUSMHU.

OyHKIMA Y20106H020 npecnedosanusa onpenensercs B YIIK PO kax
npoleccyajgbHas IesATEIbHOCTh, OCYIIECTBIsIEMas CTOPOHON OOBHHEHHS B IIEIISAX
M300JIMYEHUs] TI0/I03PEBAEMOr0, OOBHHSEMOTO B COBEPIICHHHM IPECTYILJICHUS.
CyuiecTByeT MHEHHE, 4YTO YrOJOBHOE MpECIeOBAaHUE MOXKET OBbITh TOJIBKO
NepCOHU(DUIUPOBAHHBIM  (MOXKET  OCYIICCTBISATHCS  TOJBKO TPH  HAJTUYUHU
I0JI03pEBAEMOr0, OOBUHSIEMOTr0), OJIHAKO, MOJIaraeM, UYTO yKa3aHHas JeATeIbHOCTh
OCYIIECTBISIETCA OpraHaM{, YIOJHOMOYEHHBIMH TOCYAapCTBOM U B Clly4ae
MPOBEPKH COOOIICHHS] O TMPECTYIUICHUH, MPUHATUS [0 TaKOMYy COOOIICHHIO
peleHns, a TaKXKEe YCTAaHOBJICHHIO JIMILA, COBEPIIMBILIErO NPECTYIUIEHUE, B CIydae
BO30Y>KICHHsI YTOJIOBHOTO Jiefia M0 ()aKTy COBEPIICHHOTO MPECTYIIIICHUS.

@dyHkuMs 3amUTbl B cooTBeTcTBMM ¢ 1. 45 cr. 5 VIIK PO
NPOTUBOMOCTABISAIOT  (YHKIMM  OOBUHEHHS, €€  COJIEp)KaHHEM  SIBISETCS
NEATENIBHOCTh YYAaCTHUKOB YI'OJIOBHOTO CYJIOIIPOM3BOJCTBA CO CTOPOHBI 3AILMTHI
(momo3peBaeMoro, OOBHHSEMOTO, WX 3aKOHHBIX IPEICTaBUTENCH, 3alIUTHUKA,
TPaXIAHCKOTO OTBETYMKA), HANpaBICHHAs Ha 3allUTy OT MPEIbSIBICHHOTO
oOBuHeHus (0a03peHus), criocodamu He npotuBopeyaniumu YIIK PO.

DOyHKUMSA pa3pelieHus YTOJ0BHOIO AeJIa — 3aKJI0YaeTCs B TOM, YTO Cy[ B
CylieOHOM 3acellaHuU UCCIEAYyeT BCe MPEJCTaBICHHbIE CTOPOHAMM J10KA3aTEIbCTBA
W paspelaer yrojoBHOE JE€J0 MO CYUIECTBY, YCTAaHABIMBAas CBOUM pEIICHUEM
BUHOBHOCTh WJIM HE BUHOBHOCTH JIMIA B COBEPIICHUM IMPECTYIUICHUS, TEM CaMbIM
CYyJl OCYILIECTBIISIET npasocyoue.

Taxxe B nurepaType, K OCHOBHBIM YTOJOBHO-TIPOLECCYaTbHBIM (DYHKIMSIM
OTHOCAT — IMpeABapHUTe]bHOE paccieJ0BaHMe — HAINpaBICHUE YIOJOBHO-
IIPOLIECCYAIbHOM  JEATEIBHOCTH IO NOATOTOBKE YYaCTHUMKAMHM  IIpolecca
MATEPHANOB JUI PACCMOTPEHHs JeNa CyIOM IO CYIIECTBY . APryMEHTHPYS 3TO
TE€M, YTO IPEACTABIATH MNPEABAPUTEIBHOE  pPACCIENOBAHUE TOJBKO  Kak
JESITEIbHOCTD 10 MOATOTOBKE OOBUHEHUS! OJJTHOCTOPOHHE.

14 Cm., Hanp.: Jlapun, A.M. PaccienoBanue mo yrojioBHOMY Jely: HpOIECCyalbHbIE
¢ynkuuu. —M., 1986. —C. 4-14;XKyk, O./1. YronoBHOe npeciieIOBaHHUE 110 YTOJIOBHBIM JiejaM 00
OpraHu3aIliH MIPECTYIHBIX co00IIecTB (MPeCcTyMHBIX opranusaiwmii). —M., 2004. -C. 6-36u ap.

15 DyHKUMS [PENBAPHTENLHOTO pPACCICNOBAHWS B HCTOPHH, TCOPHH H IIPAKTHKE
yrojioBaoro mporecca Poccun: monorp. / B.A. Asapos, H.H. PeBenko, M.M. Ky3zembaeBa. -
Owmck, 2006.C. 167.

18 yronosusIit nporiecc. [Ipo6nemusie nekuuu / mox pea. B.T. Tomuna, U.A. 3urueHKo. —
M., 2013.C. 83.



15

Kpome paccMoTpeHHBIX QYHKIUN BBIIETSAIOT (aKyJIbTaTUBHbBIE U TOJICOOHBIC
dykuun’’ win uable GYHKIEE 1 QYHKIHIO OKAa3aHWS CONEHCTBHS MPABOCYIHIO
cooTBeTcTBeHHO. K mepBoii rpynme ((pakyabTaTUBHBIC WJIM HMHBIC) OTHOCSTCS
HarpuMmep (GYHKUUS 3a8BJICHHS U MOAJAEPKAHUS TPAKIAHCKOTO UCKA, KO BTOPOH
(momcoOHBle WM (YHKIHMIO OKa3aHWs COACHCTBUS NPaBOCYAHI0) — (QyHKIUM
CBHJIETENS, SKCIIEPTA, CIIELHAIINCTA.

Ha ocHOBaHuMM CKa3aHHOTO MOHO YTBEPKIaTh, YTO KaXIblil y4YaCTHUK
YTOJOBHOTO  CYAONPOM3BOJACTBA  BBINOJHSAET NPUCYLIYID €My  YTrOJOBHO-
IpOLECCYaabHYI0 (DYHKIIMIO, a OCHOBHBIE YTOJOBHO-TIpOIECCYalbHbIE (YHKIUU
JUIIb 3aJal0T BEKTOpP YrOJIOBHO-IPOLECCYAIbHON JIESATEIbHOCTH YYaCTHUKOB
YTOJIOBHOI'O CYJONPOU3BOJICTBA.

1.4. O0s3aHHOCTH OCYILIECTBJIEHUS YTOJIOBHOIO mpecienoBaHus.Buabl
Yr0JIOBHOTO MpecJie[0BaHUs

Kak yxe ObUIO oOIpenesleHO BbIllle, YroJOBHOE TNpecieOBaHUE —
JeSATEIbHOCTh YYACTHUKOB YTOJIOBHOTO CYIOMPOU3BOICTBA CO CTOPOHBI OOBUHEHUS,
HamnpaBlieHHAs Ha HM300JMYEHHE MOA03PEBAEMOro, OOBHHIEMOTO B COBEPILECHUU
npectymienus. B 4. 1cr. 21 VIIK PO ykazaHo, 4TO yrojgoBHOE MpecieOBaHUEe OT
UMEHH TOCYAapCTBa IO YTOJOBHBIM JelaM MYOJIMYHOTO W YacTHO-IIyOJIMYHOTO
O0OBHMHEHHS OCYIIECTBIISIET MPOKYPOP, a TAKKE CIEIOBATENb U JO3HABATEb.

OO0s13aHHOCTD OCYIIECTBJICHHSI YTrOJOBHOTO MPECIEAOBAaHUS PAIOM aBTOPOB
pacKphIBaeTCs KaK NPUHIUI «TyOJUYHOCTH (O(UIMATBHOCTH)» YTOJIOBHOTO
CYIOTPOM3BOACTBA. B TEOpHH YrOJOBHOTO CYAONPOU3BOJACTBA MJIET UCKYCCHS
OTHOCUTEIIbHO HAJIUYUS WM OTCYTCTBUS MPUHIUIA MyOJUYHOCTH B YTOJIOBHOM
CYJIONIPOU3BOJICTBE, OJIHAKO, HA HAIll B3IJIS, OHA CBOJUTCS K PEIICHHUIO BOIpOca O
TOM, CUMTATh JUOO HE CUUTATh MPHUHIMUIIOM YTOJOBHOIO Ipoliecca 00S3aHHOCTD
OCYUIECTBJSITh MPOU3BOJCTBO IO OOJBIIMHCTBY MPECTYIUICHUH OT HWMEHU
rocyJapcTBa, HE3aBUCUMO OT BOJEH3bSBIECHUS NoTeprieBiiero. Jlymaercs, 4ro
HE3aBUCUMO OT TOro, TMpHU3HABaTh WIM HE MPU3HABATh HAIMYME MPUHIUIA
myOIUIHOCTH, 00SI3aHHOCTh BJIACTHBIX CYOBEKTOB YTOJIOBHOTO CYAONPOM3BOCTBA
HaJJIeKAIMM 00pa3oM OTpearupoBaTh Ha BBISIBICHHOE COOBITHE MPECTYIICHUS
(mubo cooOmieHre 0 MPECTYIUIEHWH) OT TOr0 HE yMayIIeTcs, TaK KaK OHa IMPSMO
3akperieHa B ct. 21 YIIK P®. Takum o6pa3om, HEOOXOAUMO HCXOAUTH U3 TOTO,
YUMo Y20N08HO-NPOYECCYANbHAS 0esimelbHOCmb Hocum nyonuyHvli (oguyuanbHblii)
xapaxkmep.

Buasbi yrosioBHoro npecijegoBanus 3akperuiesl B cT. 20 YIIK PO, kotopoe
B 3aBHCHUMOCTH OT XapaKTepa M TKECTU COBEPUIEHHOTO NPECTYIUICHUS MOXKET
OCYULIECTBISTHCA OCYHIECTBISIETCS B MyOJIMYHOM, YAaCTHO-MYOJIMYHOM M YAaCTHOM
MOpSIZIKE.

KyronoBHbIM AenaMm uacmnoz2o 066uHeHusi OTHOCATCA JieJa O MPECTYIUICHUSIX,

7 Tam xe. C. 85.
18 VYro0BHO-TIpOIIECCYaTbHOE MPaBO: y4eOHUK It MarucTpos / mo oobir.pen. B.M.
Jlebenera. —M., 2012.C. 51-52.
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npeaycMOTpeHHbIX 4. 1 cr. 115 ¢/MblimieHHOe NMpUYMHEHHE JIETKOro Bpeaa
310poBbI0), 4. 1 cT. 116 (IoOom), u. 1 cr. 128.1 KneBera) YroiaoBHOIO Kojekca
P®. Yka3zanHble yrojoBHBIE JieNa, MO OOIIEMYy MpaBIIIy, BO30YKIAIOTCS HE MHAUYE
KaK IO 3asBJICHUIO IOTEPIIEBIIET0, €ro 3aKOHHOTO MPEACTABUTENS M TOIJIekKAT
NPEKPAlICHUI0O B CBS3M C MNPUMHUPEHHEM TOTEPIEBIIETO C OOBHHICMBIM.
[Tpumupenue aomyckaeTcsl 10 yIajleHHsl CyJa B COBEIIATENbHYIO KOMHATY st
MOCTAHOBJICHUSI IPUTOBOPA.

K yronoBHeM aenamuacmuo-nybiuuno2o 006uHeHus OTHOCATCSA Jena o
NpeCTyIUIeHUsAX, KoTopble ykazanbl B 4. 3 cT. 20 VIIK P®. VYronosueie nena
JAHHOW KaTeropuu, Mo oOIIeMy NpaBHiy, BO30YXKTAIOTCS HE HHAaue Kak IO
3asBJICHUIO MOTEPIIEBIIETO UM €r0 3aKOHHOTO MPEACTABUTENS], HO MPEKPAIICHUIO B
CBS3M C TNPUMHPEHUEM TMOTEPHEBIIET0 C OOBHHSIEMBIM HE TMOAJIeKAT, 3a
UCKJIIOYCHHEM cliydaeB, mnpeaycMorpeHHbix cT. 25 VIIK P® ([Ipekpamienue
YrOJIOBHOTO JIeJIa B CBA3U C MPUMHUPEHUEM CTOPOH).

K yronoBHbBIM aenam nyoauyHo2o 068uneHus OTHOCSTCS BCE YTOJOBHBIC JIeNa,
KOTOpBbIE HE OTHOCATCS K JellaM YacTHOTO WJIM YacCTHO-TYOJMYHOTO OOBHHEHHUSI.
VYronoBHble JAena MyOIMYHOTO OOBHHEHHMS BO30YKIAIOTCI HE 3aBUCHMO OT
BOJICU3BSBIICHUS MMOTEPIIEBLIETO U, IO O0IIEMYy MPaBUIy MPEKPAIICHUIO B CBS3H C
NPUMHUPEHUEM TOTEPIEBIIETO C OOBHHAEMBIM HE MOAJIEKAT, 32 HCKIIOUEHUEM
ciy4aes, mpeaycMoTpeHHbIX cT. 25 YIIK PO.

PykoBonuTenb CIeACTBEHHOTO OpraHa, CleaoBaTellb, a TAaKKe C COTrjacus
IpOKypopa J03HaBaTelb MOTYT BO30YIUTh YTOJOBHOE [I€J10 O NPECTyIUIEHUU
YaCTHOTO WJIM YacCTHO-MyOJIMYHOTO OOBMHEHHSI W TNPU OTCYTCTBUU 3asBICHUS
NOTEPMEBIIET0 WM €ro 3aKOHHOTO MPEACTABUTENS, €CIM JaHHOE MPECTYIJICHUE
COBEpIIICHO B OTHOIIEHHUH JIUIA, KOTOPOE B CHUITy 3aBUCUMOTO HJIH OECIIOMOIIHOTO
COCTOSTHUS THOO0 TI0O MHBIM IPUYMHAM HE MOJKET 3alllMIaTh CBOU MpaBa U 3aKOHHBIC
uHTepechl. K WHBIM TpUYMHAM OTHOCHUTCS TaKXkKe CIydyall COBEpIICHHS
NPECTYIUICHUsT JUIIOM, JaHHBIE O KOTOPOM HE HW3BECTHHI. JlaHHOE TOJOXKEHUE
MOTYEPKUBACT IPEUMYIIIECTBEHHO Ty OTMYHBIHA XapakTep YTOJIOBHO-
MPOIECCYaTbHOU NESTEIILHOCTH.

HeoOxomumMo OTMETUTH, YTO B YCJIOBUAX YUPEKACHUN, MCIIONHAIOMINX
HaKa3aHWs B BUJE JIMIICHUs CBOOOJBI, MYOJIMYHBIM XapakTep YroJOBHO-
IPOLECCYaJbHONW NEATENbHOCTH MpuoOpeTaeT emé Oosblliee 3HAYEHHE, TaK Kak
aIMUHUCTpAIHS Y4YpexkaeHus (BHIMOMHAS (YHKIMIO OpraHa JO3HaHUs) oO0s3aHa
oTpearupoBaTh Ha JI000€ COOOIIEHHE O MPECTYIUIEHWH, MPOBEPUTH €ro M, MpHU
HEOOXOJUMOCTH, TPHUHATH COOTBETCTBYyIomlee pemieHue. Ilpu sToM  Takas
JeSITENIbHOCTD B ycloBUsAX MY H0MmKHA OCYIIECTBIATHCS, B TOM YHCIE, U MO AejaM
YACTHOTO M YaCTHO-TIyOJIMYHOTO OOBWUHEHHS, HE3aBHUCHMO OT HAIMYHUS 3asBIICHUS
MOTEPIEBIIET0, TaK KaK JIF0OOOW OCYKICHHBIH MOXKET HAXOJUTHCS B 3aBHCHMOM
MOJIO’KEHUH OT TOTO JIMIIA, KOTOPOE MPUIHHHIIO MY BPE/I.

1.5. Buabl u cHcTeMa YroJIOBHO-NPOLECCYAJbHOH JeATeJbHOCTH,
OCYILIECTBJIAEMOM COTPYIHUKAMH YIr0JI0BHO-UCIOJTHUTEIbHONH CHCTEMBbI
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JInsi  COTPYOHHUKOB  YTOJIOBHO-UCIIOJIHUTEIBHOM  CHCTEMBI  YTOJIOBHO-
npolieccyanbHasi JESITeIbHOCTh HE SBISETCS OCHOBHOM. OJHaKo, HEOO0XO0IUMO
o0paTuTh BHUMAaHHE HAa 3HAYEHHE H3YUYCHHUS YTOJOBHO-NPOIIECCYabHOIO MpaBa
Uit GOpMHUPOBaHUS MPOPECCUOHANBHBIX KOMIIETEHIMHA 00ydYarouuxcsi B BYy3ax
®CHH Poccuu:

YronoBHO-TIponieccyanbHbll Kogeke Poccuiickonn ®denepanny ykasblBaeT Ha
TO, YTO HAYaJIbHHUKHU YUYPEKICHUW, UCIOJHAIOIINX HAKa3aHWUsA B BUJE JIMIICHHS
CBOOOJZIBI, B psAle CIIy4aeB, YIOJTHOMOYEHbI Ha OCYIIECTBIECHHWE YTOJOBHO-
MPOLECCYAIbHON AEATENIBHOCTA B KA4E€CTBE OpraHa JO3HAHWs, TaK HAIpUMEp, B
XO0JIe CIIy’)KEOHOW JNIEeATeTbHOCTH B HCIPABUTEIBHBIX YUPEKICHUAX IMOCTYMAIOT
3asBJICHUs (COOOIICHUS) O COBEPIICHHOM HJIM TOTOBSIIEMCS MPECTYIICHUH, YTO
TpeOyeT peakiuu aIMUHUCTPAIMU YUPEXKACHUS IO TMPOBEPKE YKa3aHHBIX
COOOLICHUHA W MNPHUHATHIO  peumieHud  (MPEHMMYIIECTBEHHO  ONEPaTUBHBIMU
COTPYAHHMKAMHU) B paMKaX CTaJIuu BO30YKICHHS YTOJOBHOTO JICNa;

B XOJi¢ JEATEIHLHOCTH MO OOECHEUYEHHUIO PEeXHMa MCIOJHEHUS HAKa3aHWs —
PEKUMHON (YTOJIOBHO-UCTIOJTHUTEIBHOM) NEATEILHOCTH, MOTYT OBITh OOHAPYKEHBI
MPU3HAKK TOATOTABIMBAEMOTO WJIM COBEPIICHHOIO MPECTYIUIEHHS, 4YTO Tpedyer
COOTBETCTBYIOLIEH peakuuu aIMUHUCTpALIUU ny, KaK IIPABUJIO,
He3aMeJINTECIbHOM

COTPYIHUKHM YUYPEKJICHUM, HCIONHIIOMNX HAKA3aHUS B BUJE JIMILICHUS
cB00OBI (B YaCTHOCTH, HAYAJILHUKHA OTPSIOB) JIOJDKHBI 3HATH YCIIOBUS W MOPSIOK
MOATOTOBKM  JOKYMEHTOB  OCYXKJCHHBIMM  JUIsl  Pa3pelli€HHs]  BOIPOCOB,
BO3HUKAIOIIUX B CTAIUU HCIOJHEHUS MPUTOBOpa (CaMbIM pacCIpOCTPaHCHHBIM
SIBJIIETCS TMOJATNOTOBKA XOJATAaWCTBA W JPYTHX JOKYMEHTOB JUIsl YCJIOBHO-
JOCPOYHOTO OCBOOOXKIEHHSI, OTCPOYKH HCIOJIHECHUS MPUIOBOpAa M T.I.). ITO
HE00X0aMMO Kak Juist 3 (HEKTUBHOMN NIEATENTbHOCTH YKa3aHHBIX COTPYIHUKOB, TaK U
JUISL HaJJIeKalled pealn3aluy yKa3aHHBIX IpaB JIML, OTOBIBAIOIIMX HAKa3aHHE B
BU/IE JIUILIEHUS] CBOOOBI;

COTPYJHHKAM YTOJIOBHO-UCIOJHUTEIBHBIX MHCHEKIUNA HEOOXOIMMO 3HATh U
YMETh MPUMEHATh HOPMBI, PETJIAMEHTUPYIOIIUE MOPSAAOK pa3pelieHUs BOIPOCOB,
BO3HUKAIOIINX B CTAIUM UCIOJHEHHUS NMPHUToBopa (OTMEHA YCIIOBHOTO OCYKJICHUS,
BO3JIOKCHHE JIOMOTHUTEIIBHBIX O0S3aHHOCTEW Ha YCJIOBHO OCYXKJIEHHOTO, OTMEHA
OTCPOYKH HCIIOJIHEHUS TIPUTOBOPA U T.I1.);

B HACTOSILEE BPEMsI HA YrOJOBHO-HCIIOJIHUTEIIbHBIE WHCIEKIMU BO3JI0XKEH
KOHTPOJIb 32  TOPSJIKOM  BBHIMIOJHCHHS ~ OOBUHSEMBIM  (IIOJI03pPEBACMBIM)
OTPAHWYECHHM, HAJOKEHHBIX HA HErO NPU NPUMEHEHHH MEPHI MPECECUEHUS] B BHUJIC
nomamrHero apecta (4. 10crt. 107 YIIK P®D);

KpOME TOr0, IOJIyYEHHBIC IEPBUYHbIE HABBIKM COCTABIICHHS YTOJOBHO-
MPOLIECCYANbHBIX JOKYMEHTOB IO3BOJISIT KAYECTBEHHO COCTABIIATh KaK yKa3aHHbIC
JOKYMEHTBI, TaK W CIy>K€OHbIE IOKYMEHTBI, CBSI3aHHbIE C JEATEIBbHOCTBIO IO
obecrnieueHuto pexxuma B 1Y, B TOM unciie akThl peKUMHBIX MEPOIIPUSITHI.

VYronoBHO-TIponeccyaibHas AEATEIbHOCTh OCYIIECTBISIETCS B paMKax
YTOJIOBHO-TIPOLIECCYAIbHBIX MPABOOTHOLIEHUH.

[IpumMeHUTENBPHO K JEATENBHOCTH B YIOJOBHO-UCHOJHUTEIBHOW CHCTEME,
BAXHBIM BUJUTCS OTIPAHUYCHUE YIOJOBHO-TIPOLECCYATIBHON JEATENBHOCTH OT
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YTOJIOBHO-MCIIOJIHUTEILHOU (CITyKeOHOM) IEeATSIIbHOCTH M ONEPATUBHO-PO3BICKHOM
nestenbHocTH coTpynHukoB YUC. B naHHOM ciydae, caMbIM MPOCTBIM CIIOCOOOM
OTTPAaHUYEHUS BUIUTCA YPETYIUPOBAHUE AECATEIBHOCTH COOTBETCTBYIOIIUM
3aKOHOJATENbCTBOM. Ha 3TOM  OCHOBaHMHM K  YTrOJOBHO-NPOLECCYaTbHOU
JEATEIIBHOCTH MBI OTHECEM TOJBKO Ty AESATEIBHOCTh, KOTOpPAsl PErNIAMEHTUPOBAHA
VIIK P®, wnHe BkmoYas B HEE, COOTBETCTBEHHO, JEATECIbHOCTD,
pernamentupoBanuyto ®3 «OO60OP/[» u YroloBHO-UCHOJHUTEIBHBIM KOJIEKCOM
P®.

Onnako ~ ykazaHHbIE  BBIIIE  MPU3HAKU  HE  BCErjga  IMO3BOJISIET
UJACHTU(UIIPOBATH YTOJOBHO-TIPOIIECCYATBHYIO JEATEIRHOCTh OT JIPYroro BUIA
nesrenbHocTH. Coaep:kaHue yroJaOBHO-IIPOLIECCYATbHOM JEATEIbHOCTH BO3MOXKHO
ONpENEIUTh Yepe3 (PYHKIMHU, BHINOJHAEMbIE YYaCTHUKAMU JaHHOW NESITeIbHOCTH
(yyacTHHKaMH yroJIOBHOTO CYJOIPOU3BOJICTRA).

Kak Hamm  yXe  yKas3plBajJoCh, KaXKIbIH  YYaCTHHUK  YTOJOBHOIO
CyJONPOU3BOACTBA BBIMOJHAECT NPUCYIIYHO €MY YTOJOBHO-IIPOLIECCYAIbHYIO
(GYHKUHIO, TPU 3TOM BBIIEISIOT OCHOBHbIE (DYHKIUHHU: YTOJOBHOE Mpecie0OBaHUE
(oOBUHEHME), 3aIUTA, IPEIBAPUTEIILHOE PACCICIOBAHNE, PA3PEIICHUE YTOJIOBHOTO
Jena, a Takke  (akyJbTaTUBHBIC (MHBIC) — 3asABICHHE TPAKIAHCKOTO HCKa U
nojicoOHpie  (oOecrieunTenbHbie) (GYHKIUUA — (YHKIOUAS CBUICTEINS, JKCIEpTa,
MOHSATOTO U T.II.

Ucxons n3 Ttakoro moaxona K (yHKIIMOHAJILHOMY TOCTPOCHHIO YTOJIOBHO-
NPOLECCYaJbHOM AEATETbHOCTH, MOXHO KJIaCCH(PHUIMPOBATH PaCCMOTPEHHbBIE
HaIpaBJICHUS JEATEILHOCTH B 3aBUCUMOCTH OT CIIOco0a MPaBOBOTO PEryIUPOBAHUS
JESTEIbHOCTH CIAEAYIOUIIM 00pa3oM:

1. HemnocpencTtBeHHass mnpoueccyajbHasi JIeATEJbHOCTH, T.. Ta
NEATENIbHOCTh, KOTOpAasl NPSIMO BO3JIAraeTcsi Ha COOTBETCTBYIOIIMX YYaCTHHKOB
VIIK P®:

- IPUEM U pa3pelleHrne COOOEHUHN O MPECTYIUICHUSIX;

- IPOU3BOJICTBO HEOTJIOKHBIX CIIEICTBEHHBIX JIEUCTBUN;

- IpeABapUTENIbHOE paccieloBaHHe, B TOM 4YHUCiEe M30paHue W W3MEHEHUE
MEpBI PECEUEHNUS;

- JIESITENIbHOCTh MPOKYpOpa MO HAa30py B JOCYAEOHOM MPOU3BOJACTBE H
MoI/IeP>KaHII0 OOBUHEHUS B CyIe€OHOM pa30oMpaTesbCTBE;

- PaCCMOTPEHHME U Pa3PELIEHUE YTOJOBHOIO JI€J1a N0 CYIIECTBY;

- IpyTHUE BUBI IEATENBHOCTH IPsIMO yKka3aHHble B YIIK POD.

Jns corpyanukoB MY k TakoBbIM BHAAM JESATEIBHOCTH OTHOCSTCS TOJIBKO
IPUEM U Pa3peIIeHne COOOIICHUN O MPECTYIUICHUSIX M MMPOU3BOACTBO HEOTIOKHBIX
CJIEACTBEHHBIX JECUCTBUM, MPUYEM TOJBKO IJs TEX COTPYIHHKOB, KOTOpPHIE B
coorBeTcTBUM ¢ YIIK P® HanmeneHbl yroJoBHO-POLECCYaIbHBIM CTaTyCOM OpraHa
JIO3HAHUSL.

2. JleATeJIbHOCTH B YIrOJIOBHOM IIpoliecce, T.€. Ta JEATEIbHOCTh, KOTOpas
cama 1o cebe He yperynupoBaHa HopMamu YIIK P®, ognako umeer 3HaueHue s
OCYIIECTBJIEHUS AECATEIBbHOCTH, KOTOPYH Mbl HAa3Bajd HEMOCPEICTBEHHO
npolecCyanbHOM. 3/1€Ch Mbl TNMPUBEAEM MPUMEPbl TAKUX BHUAOB JEATEIbHOCTH,
MPUMEHUTENBHO K COTPYJHUKAM YTOJIOBHO-UCIIOIHUTEIBHON CUCTEMBI:
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- IIPENOCTaBIEHUE pEe3yJbTaTOB ONEPaTUBHO-PO3BICKHOM JIE€ATEIBHOCTH
CJIEIOBATEIIO, JO3HABATEIO, CY LY,

- BBIIIOJIHECHUE OTACJIBbHBIX I[OPYYECHHMM CJIEeAoBaTels, JO3HaBaTels Ha
OCYLIECTBJIEHUE ONEPATUBHO-PO3BICKHBIX MEPOIIPUATHUN;

- BBIIBJICHME IIPU3HAKOB MPECTYIUICHMs B XOJ€ BBIIIOJIHEHUS CBOEH
HETIOCPEJICTBEHHOW JEATeNbHOCTH (HampuMep, NpU TMPOU3BOACTBE PEKHMHBIX
MEPOTIPUSATHIA);

- TIPEIOCTABIICHHE PE3YJIBTATOB CIIy>)KEOHOH NesATeNbHOCTH (B YaCTHOCTH,
PEKUMHBIX MEPOIPHUATHI), €CITH ATH PE3yJIbTaThl UMEIOT 3HAYSHHE IS YTOJIOBHOTO
Jena;

- IeATEJIBLHOCTD 10 00ECIEYSHUIO MEPHI MIPECEUEHUs B BUE 3aKJIIOUEHUS O]
cTpaxy (4ucTo oOecreunTeNnbHas NeITeIbHOCTD, HA MIPOU3BOJICTBO MO YTOJIOBHOMY
JICITy HE BIIUSET);

- IEATEJIHOCTD 110 KOHTPOJIIO 34 UCIIOJHEHUEM OI'PaHUYEHUN U 3alPETOB IIPU
IIPUMEHEHUN MEphl NPECEeYeHUsl B BHUJAE JOMAIIHEro apecta. B gaHHOM ciydae
NEATEIbHOCTh  COTPYAHUKA  YIOJOBHO-HUCIIOJIHUTEIBHONW  WHCIEKIMM  MOXET
pPacCLEHUBATBCS M KAaK HEMOCPEACTBEHHAs NPOLECCyalbHAsl, TaK KAK OH MOXKET
HOBIUATH (XOTh M OIOCPEOBAaHHO) HA M3MEHEHHE YKa3aHHOW MephI MPECEUYCHUs B
Ciy4yae ee HapyLICHHUs,

- JeATeNbHOCTh agMuHucTpanuu WY npm  paspemeHnn  BOIPOCOB,
BO3HHUKAIOIMX B CTAINN UCIIOJHEHHS IPUTOBOPA.

Takum 00pa3oM, MOXHO KOHCTATUPOBaTh, YTO COTPYIHUKU YTOJOBHO-
UCIIOJTHUTENIbHON CHUCTEMBI PELIAIOT pa3HOOOpa3HbIe 33aJaud B XOJAE YTOJOBHOTO
CyZIONPOU3BOACTBA, OCYLIECTBIIASI KAaK HEMOCPEACTBEHHYI0 IPOLIECCYAIBHYIO
NESATENIbHOCTD, TaK U JI€ATEIbHOCTh, HOCALLYIO 00ECIEUUTEIbHBIN Il YTOJIOBHOTO
CyZIOIIPOU3BOJCTBA XapakTep.
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TEMA 2
YI'OJIOBHO-TIPOLIECCYAJIBHBIN 3AKOH

Bonpocu:
2.1. VICTOYHUKH YTOJIOBHO-MIPOIIECCYAIbHOTO MpaBa.
2.2. JlelicTBHE YrOJOBHO-IPOIIECCYATBHOTO 3aKOHA.
2.3. Ponb pemennii Koncturyunonnoro Cyna P® u BepxosHoro Cyna PO,
MO/3aKOHHBIX ~HOPMAaTHUBHO-NPABOBBIX aKTOB B PEryJUPOBAaHUU  YrOJOBHO-
npolieccyanbHOM IeITeTbHOCTH.

1.1. McTOYHHUKH YTrOJI0BHO-TIPOLECCYATBHOI0 NPaBa

Yeonoeno-npoyeccyanvnoe npaso — OTpaciap TIpaBa, pPETyaupyronas
YTOJIOBHO-TIPOLIECCYANIBHYIO  JIESITEIbHOCT. B Ccuiy TOro, 4YTo yroJIOBHOE
CYJIOTIPOM3BOJICTBO SBJISICTCS JCATCILHOCTBIO, B XOJI¢ KOTOPOW MOCTOSHHO (B TOH
VI WHOUW Mepe) MPUMEHSETCS] TOCYAapCTBEHHOE MPUHYXICHUE, HOPMBI IIpaBa ero
PETYJIMPYIOLINE HOCIT NPEUMYILIECTBEHHO UMIIEPATUBHBIN XapakKTep.

B 4. 1ct. 1 VIIK P® onpeneneno: «l[lopsiiok yroioBHOTO CyA0NPOU3BOACTBA
Ha tepputopun Poccuiickoit @enepanuu yctaHaBiuBaercs HactosmuM Koaekcowm,
ocHoBaHHbIM Ha KoHnctutynuu Poccuiickoit deaepanun». TeM caMbIM 3aKpeIieHo,
YTO OCHOBHBIM HCTOYHUKOM  YTOJIOBHO-IIPOLIECCYAIbHOTO TIpaBa  SIBJIETCS
YronoBHO-npoueccyanbHbli Koaeke PO, mpu 3TOM NOAYEPKHYTO, YTO OH JTOJKEH B
IIOJIHOW Mepe cO0TBETCTBOBATh KoHcTUTYIMK PO.

Kpome VIIK P®, ocnoBannoro ma Koncturymuum PO, B 4. 3 ct. 1 VIIK
yKa3aHo Ha TO, YTO OOIIENPU3HAHHBIC MPUHIIATIBI 1 HOPMBI MEXIYHAPOIHOTO TIpaBa
U MEXAyHaponHble noroBopbl Poccuiicko @enepauuy SBISIOTCA COCTaBHOU
4acThI0 3aKOHOHatenbcTBa Poccuiickon Denepanuu, peryaupyromero yrojoBHOE
cygonpousBoAcTBO. Ecimu mexayHapoaHeiM goroBopoMm Poccuiickoir depepannn
YCTAaHOBJICHbl MHBIE NPaBWJia, Y€M NPEAYyCMOTpPEHHbIe HacTosmmuM Koaekcom, To
MPUMEHSIIOTCS] MIPABUJIA MEXKIYHAPOJHOTO JOTOBOpA. 3aKpeIuisisi 3TO MOJIOKEHUE,
3aKOHOZAaTeNb NOoAuepkHyJ, 4to Poccuiickas ®Depepanuss 0pu peryaupoBaHUU
YTOJIOBHO-TIPOLIECCYAIBHOM JAESATEIbHOCTH YUUTHIBAET MOJOKEHHUS, 3aKPEIIJIEHHBIE B
MEKIYHApOJIHO-TIPABOBBIX HOPMATUBHBIX AaKTaX, TapaHTUPYIOLIME IIpaBa JIUI,
BOBJIEKAE€MBIX B YTOJIOBHOE CYAOIPOU3BOACTBO.

K Takum HoOpmaMm, Hampumep, OTHOCATCS: MeEXIyHapoAHbIM TAKT O
TPaXAAHCKUX U MOJUTHYeCKUX mpaBax 1966 r., BceoOmas nexnapanus mnpas
yenoBeka 1948., EBpomneiickas KOHBEHIIUS O 3aIUTE MPAB YeIOBEKAa U OCHOBHBIX
ceobon 1950 r., MunummanpHbiXx cTaHgapTHeIx mnpaBmwia OOH, kacaromuxcs
OTIIPaBJICHHSI TIPABOCYAHWS B OTHOIICHWH HecoBepiIeHHONIeTHUX («[lekuHCcKue
npasuia») 1985r., Konsenmus o npaBax pedenka 1989r. u ap.

Bompoc o mpaBmmaxmpumMeHeHUs OOMIETPU3HAHHBIX TNPUHIUIIOB W HOPM
MEKIYHAPOJIHOTO MpaBa U MEXKIYHAPOAHBIX JOTOBOPOB, a TAKKE UX 3HAYCHHUS IS
PEryJIMPOBAHUS YTOJIOBHO-TIPOLIECCYAJIbHON AEATEIBHOCTA BO MHOIOM SBJISIETCSA
JHUCKYCCUOHHBIM. YaCTUYHO pa3pemmTh ero npeanpuHsui BepxoBubii cyn PO,
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BBICKA3aB CBOIO MpaBoByro no3unuio B IloctanoBnenun Ilinenyma BepxoBHoro
Cyna P® or 10.10.2003Ne «O mnpuMeHEHUH CyJaMHU OOIIEH FOPUCTUKIIUU
001IIenpU3HAHHBIX MPUHIIMIIOB U HOPM MEXIyHAPOHOTO TIpaBa U MEXKTyHAPOIHBIX
noroeopoB Poccuiickon Denepaunmn», COACPKAMUM Psifi BAXKHEHUIINX TTOJIOKEHUM,
OTHOCSIIMNXCS, B TOM YHUCJIE, K HOHATUIHOMY armnapary.

B nurepatype 000CHOBaHHO, Ha HAIl B3I, OTMEUAETCS, YTO 3HAYCHHE
nanHoro [loctaHoBneHuss 0OO0YCIOBICHO PacHIMPEHUEM MEXIYHApPOTHO-TIPABOBBIX
OCHOB Cy/l€OHOH NEeATeTLHOCTH, HEOOXOAMMOCTBIO 00ECTICUCHHSI MEKTyHAPOTHBIX
CTaHJAPTOB CHPABEIIMBOTO Cy/IeOHOTO pa3OUpaTeNbhCTBA, TAPAHTHIA 3aIUTHI TIPaB
YeJOBeKa TMPH OCYIIECTBIEHWU TMpaBocynus. llpaBwibHOE U emMHOOOpa3HOE
NpPUMEHEHUE CyaaMH OOMICTIPU3HAHHBIX MPUHIMIIOB W HOPM MEXKIyHApOIHOTO
nmpaBa M MEXAYHApOIHBIX J0roBopoB Poccuiickoit denepanuu uMeer 0coOyro
3HQYUMOCTh B YTOJIOBHOM CYAONPOW3BOJACTBE, OOYCJIOBIIMBAs HaJJIeKalIUN
YpOBEHBb OXpaHbI MpaB U CBOOO/] YesloBeKa U TpaKJJaHWHA B YTOJIOBHOM IPOIIECCE B
COOTBETCTBUU C NpUHATBIMU Poccuiickon denepanyent Mex1yHapOoaHO-TIPABOBbIMU
06sI3aTebCTBAMH .

Tak, B vactHOCTH, BepxoBHblii cya PD yka3zai, 4ro:

moa OOMIeTPU3HAHHBIMU TPHUHIMIIAMH MEXIYHAPOIHOTO TMpaBa CIEAyeT
IMOHMMAaTh OCHOBOIIOJAraroIMe MMIIEPATUBHBIE HOPMBI MEXIYHAPOIAHOIO IIPaBa,
NpUHUMAEMbIe W TIPU3HABAEMBIC MEXIYHAPOJHBIM COOOIIECTBOM TOCYIAapCTB B
LEJIOM, OTKJIOHEHUE OT KOTOPBIX Henomyctumo. K ux dnciy, Hanmpumep, OTHOCATCA
IPUHITUI BCEOOIIET0 YBa)XCHHUS MpaB YeJIOBEKAa W TMPUHIHUI JTOOPOCOBECTHOTO
BBITIOJTHEHUS MK TyHAPOIHBIX 00S3aTEIIHCTB,;

Mo/ OOIIENTPU3HAHHONW HOPMOUM MEXIyHApOIHOTO TMpaBa ClEeIyeT MOHUMAThH
MpaBUJIO TIOBEICHUSA, MNPUHUMAEMOE€ M  IPU3HABAEMOE  MEKIYHAPOIHBIM
CO00I1IECTBOM TOCYZapPCTB B 1I€JIOM B KaY€CTBE HOPUIUIECKH 00s3aTEIHLHOTO.

CnenyeT OTMETUTh, YTO TIpH (OPMYIMPOBAHWU YKa3aHHBIX IOHATHI B
OCHOBY OBILIM TIOJOKEHBI JOKTPHUHAJIbBHBIE MCTOYHUKH, a TakKXKe IOJOXKCHUS
MEXIyHApOJHOTO TIpaBa, B TOM 4Hcie CT. 53 BeHCKoM KOHBEHIIUM O IIpaBe
MEXIYHApPOHBIX J0roBopoB 1969 r., ompenensroniyr0 MOHATHE WMIIEPATHUBHOMN
HOPMBI OOIIEr0 MEXIYHAPOHOTO MPaBa.

OO6menpr3HaHHBIC PUHIIUAIIBI 1 HOPMBI MEXTYHAPOIHOTO MpaBa COACPIKATCS
B MEX/IYHApPOJHBIX J0roBopax. OJJHAKO OHU UMEIOT U CaMOCTOSITEIbHOE 3HAYEHHUE,
OyIyun 3aKpeIUICHHBIMA B MEXKIyHAPOIHBIX ACKIApAMSIX U JIPYTUX IMOJ00HBIX
JOKyMEHTaX, a TAK)Ke B MEKIyHAPOIHOM OOBIYHOM npa}z.e2 .

Oco0oe BHUMaHHNE B JaHHBIX pa3bsicHeHHAX BepxoBHoro cyma PD yaeneno
MEXKIYHAPOIHBIM JOTOBOPAM.

IIpaBoBbIM  OCHOBAaHMEM  MpPU3HABATh  MEXAYHApPOJHBIE  JOTOBOPHI
Poccuiickori denepannu Hapsay ¢ oOIENPU3HAHHBIMUA MPUHITUIIAMA U HOPMaMu

9 Cm., Hanpumep, «KoMMmeHTapuil Kk mnocrtaHoBiaeHusM Ilnenyma Bepxosnoro Cyna
Poccwuiickoit depeparun 1o yroJioBHbIM aenam>» (3-€ u3ganue, nepepadoTaHHOE U JJOTOJTHEHHOE)
Il mox obmr.pen. B.M. Jlebenesa, HOPMA», 2014.

20 Yromnosro-nporeccyansHoe mpaBo Poccuiickoii Menepamun: yueb. — 3¢ H311., mepepad.
u jor. / JI.H. bamkatoB u ap; ots. Pen. N.JI. Tlerpyxun, U.b. Muxaiinosckas. — M.: TIpocrekr,
2010.C. 26-27.
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MEKYHAPOJHOTO IpaBa SIBJISIIOTCS COCTABHOM YacThIO €€ NPaBOBOM CHCTEMBI
spisitorest yactb 4 cratbu 15 Koncturynum Poccuiickoit denepanmu, yacts 1
cratbn 5 denepanbHoro 3akoHa «O MEXIyHapOAHBIX JoroBopax Poccuiickoi
denepaunm».

Yactero mpaBoBoi cucteMbl Poccuiickon @enepauuu SBISIOTCS TaKkKe
3akmroueHHble CCCP peiicTByrompe MexXAyHapOJHbIE JOTOBOPBI, B OTHOLIEHUU
koTtopelx Poccuiickas denepanus IpOmOIKAET OCYIIECTBISITH MEXKIyHAPOIHbIE
npaBa u obs3arenscTBa CCCP B kadectBe rocymapctBa — mpogoipkarens Corosza
CCP.

CymiecTByeT 3aKOHOAATENIBHOE MOHATHUE MEXIYyHApoaHOro nporosopa. llox
HUM CJEAYyeT ITOHMMATh MEKIYHAapOAHOE COIVIALICHME, 3aKiIOueHHOe Poccuiickon
denepanyeir ¢ MHOCTPAHHBIM  rocyaapctBoM (MM TOCYIapCcTBaMH), C
MEXIYHAPOJHOM oOpraHu3ainMe nmbo ¢ WHBIM o0pa3oBaHuEeM, OOJaAAIOUIUM
IpaBOM 3aKIKOYaTh MEXIYHApOAHbIE JOTOBOPHI, B MNHCBMEHHON ¢dopme u
perympyeMoe MeXIYHapOAHbIM MPABOM HE3aBUCHMO OT TOTO, COACPIKUTCS TaKOe
COTJIallIeHHe B OJHOM JIOKYMEHTE WJIM B HECKOJBKUX, CBSI3aHHBIX MEXIY COOO0M
JOKYMEHTaX, a TaKk)ke He3aBUCUMO OT €ro KOHKPETHOTO HaMMeHOBaHUs (Hampumep,
KOHBEHIIHS, TIAKT, COTIAMICHHE 1 T.I1.)".

B cootBerctBum ¢ n. 3 ynomsuytoro Iloctanosnenus [lnenyma BepxoBHoro
Cyna npu pacCMOTPEHUHU CYJIOM YTOJIOBHBIX JI€J HEMOCPEACTBEHHO MPUMEHSETCS
TaKOM MeXIAyHapoIHbIM noroBop Poccuiickon @enepanuu, KOTOPBIM BCTYIHI B
CHIIy U cTan o0s3aTenbHbIM Uit Poccuiickoit @enepalinii M MOJOKEHUST KOTOPOTO
HE TpeOYIOT W3JaHWs BHYTPUTOCYJAPCTBEHHBIX AaKTOB JUISI WX TPUMEHEHHUS U
CIIOCOOHBI TOPOKIATh MPaBa U 00SI3aHHOCTH I CYObEKTOB HAIlMOHAILHOTO MPaBa,
oOpaTuB MpU HSTOM BHUMAHHE CYAOB Ha TO, YTO MEXIYHApOIHBIM JIOrOBOP
MOJJICKUT TMPUMEHEHUIO, ecnu Poccuiickas Penepanus B JUIE KOMIIETEHTHBIX
OpraHOB rOCYJJapCTBEHHOM BJIACTH BhIpa3uiia corjacue Ha 00s3aTeNIbHOCTD JJIs Hee
MEXIYHApOJHOIO JIOrOBOpa MyTeM MOJANMMCAHMS JOTOBOpA; OOMEHa JOKYMEHTaMH,
ero o0pa3yronuMu; paTudUKaUu TOTOBOPA; YTBEPXKIEHHUS JOTOBOPA; MPUHITHS
JIOTOBOPA; TMPUCOEAUHEHUS K JOTOBOPY; JIOOBIM HMHBIM CIIOCOOOM, O KOTOPOM
YCJIOBHJIMCH JOTOBAPUBAIOIIMECS CTOPOHBI, & TAKXKE IPHU YCIOBHUM, YTO YKA3aHHBIN
JIOTOBOP BCTYIMII B cuity At Poccuiickon denepanum.

Kpome Toro, cyaamy HENOCPEACTBEHHO MOTYT NPUMEHATHCS T€ BCTYNHMBIINE
B CHIIy MEXIYHapOJIHBIE JOTOBOPHI, KOTOPbIE ObUIM OPHUIIMATBEHO OMYOJINKOBAHBI B
CobOpanun  3akoHomatenbctBa  Poccuiickoit  ®denepauuu, B bromnerene
MEXIYHApOAHBIX JOrOBOPOB, pa3MelieHbl Ha «OQHUIMaTbHOM HHTEPHET-MOpTale
paBoBO MHpopMaruu» (WWW.pravo.gov.rup nopsijake, yCTaHOBICHHOM CTaThek
30 ykazanHoro denepanbHOro 3aK0HA.

BakHpIM NpENCTAaBIAIOTCS TMOJOXKEHUS O TOM, YTO HENPaBUIBHOE
MPUMEHEHHUE CYJIOM OOILIENPU3HAHHBIX MPUHIIUIIOB U HOPM MEXIYHAPOIHOTO IIpaBa

2 Cm.: MYHKT <«@» ctathu 2 @enepanbHoro 3akona ot 15.07. 1995. «O mMexayHapoaHBIX
noroBopax Poccuiickoit @enepanuun» Ne 101-D3 // «Poccuiickas razera», Ne 140, 21.07.1995.
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M MEXIYHApPOAHBIX JHOroBopoB Poccuiickon @enepauud MOKET  SABIATHCA
OCHOBaHMEM K OTMEHE WIM HU3MEHEHUI0 cynebHoro akrta. HemnpaBuiibHOE
MIPUMEHEHUE HOPMBI MEXIYHApPOIHOrO IIPpaBa MOXKET MUMETh MECTO B CiydYasx,
KOI/Ia CyJoM He Obula MPUMEHEHA HOpMa MEXIYHAapOJHOIO IpaBa, MojJiexanias
NPUMEHEHUIO, WM, HANPOTHUB, CYyJ MNPUMEHUI HOPMY MEXIAYHAPOIHOIO IIpaBa,
KOTOpast HE MOIeKaIa MPUMEHEHHIO, JTM00 KOT/Ia CyoM ObUTO JaHO HEeMPAaBUILHOE
TOJIKOBAHHE HOPMBbI MEKIYHAPOIHOTO ITpaBa.

HopmaTtuBHO-IpaBhIM aKTOM, 00JIAAIONTUM BBICIICH FOPUIMYECKON CHUIION H
IpsAMBIM ~ JIeMCTBUEM Ha Tepputopuu Poccuiickon @enepanuu  ABISIETCA
Koncturyuuss PO, Hopmamu KOTOpOHM, B TOM YHCIE, PETJIAMEHTHPYETCS MOPSAIOK
YTOJIOBHOTO CyAONpon3BOACTBA. llepeonenuts ponbs KOHCTUTYIMH KaK MCTOYHUKA
YTOJIOBHO-TIPOLIECCYAIBHOTO ITPaBa HEBO3MOKHO.

Cornacuo 4. 1 cr. 15 Konctutynuu Poccutickoit @enepanun KoHcTUTyMS
MMEET BBICUIYIO IOPHUJIMYECKYIO CHITy, IPSAMOE JEHCTBUE M MPUMEHSIETCS HAa BCEH
tepputopun Poccurickoin Penepannu. B cOOTBETCTBUU € 3TUM KOHCTUTYLUHUOHHBIM
MOJIO)KEHUEM CyJaM MpPHU PACCMOTPEHUM € CIEAYEeT OLEHUBATh COAECpKaHUE
3aKOHa WJIM HMHOTO HOPMATHBHOTO  MPAaBOBOIO  aKTa, PETYIUPYIOLIETO
paccMaTpuBaeMbIe CyJIOM MPABOOTHOIIEHUS, W BO BCEX HEOOXOAMMBIX CIydasx
npuMeHaTh Konctutynuio Poccuiickor denepanuym B KayecTBE akTa NPSIMOTO
JICVICTBHSL.

Cyn, paspemas Jaeno, OpUMEHSET HenocpeacTBeHHO KoHctutynuio, B
YaCTHOCTH:

a) Korja 3aKpeIicHHbIe HOpMON KOHCTHTYIIMU TIOJIOKECHUS, UCXOJs W3 €€
CMBICJIa, HE TPEOYIOT MOTIOJHUTEIHLHON pEerIaMeHTAIINN M HE COJEPIKAT YKa3aHUs Ha
BO3MOXKHOCTh €€ NPUMEHEHHUS NpPH YCIOBUU NPHUHATHS (eaepalbHOro 3aKoHa,
PEryJIupyIoIIero npasa, cBOOO b, 00S13aHHOCTH Y€JIOBEKa M IpaklaHUHA U JIPYTHE
MOJIOKEHHS,

0) xorma KoncrurynwmonusiM Cynom Poccuiickoit ®Deneparivivi BBISBICH
npoOesn B MPaBOBOM PETYJIMPOBAHUU JMOO Korjaa mnpobOes oOpa3oBajcsi B CBSA3U C
MIPU3HAHUEM HE COOTBETCTBYHOIIMMH KOHCTUTYLIMM HOPMATHUBHOT'O MPABOBOI'0 aKTa
WM €r0 OT/ACNBbHBIX IMOJIOKEHUH C Y4eTOM TOpsAJKa, CPOKOB M OCOOCHHOCTEH
ucnioniHeHust pemenuss KoncrurynmonHoro Cyna Poccuiickoin @enepauuu, eciu
OHU B HEM YKa3aHbI.

3akpenuB B 4. 2 c1. 1 VIIK PO nonoxeHnue o ToM, 94TO MOPSIIOK YTOJIOBHOTO
CyZIONpou3BOACTBA, ycTaHoBIeHHbIN YIIK PO, snsercs 00s3aTenbHBIM ISl CYI0B,
OpPraHOB IPOKYpaTypbl, OPraHOB MPEABAPUTEIBLHOIO CIIECICTBUS W OPraHOB
JIO3HAHUS, a TaKXke MHBIX YYaCTHUKOB YIOJOBHOIO  CYJOINPOW3BOJICTBA,
3aKOHOJATENb NOAYEPKHYJ, YTO PEryJMPOBAHUE YTOJIOBHO-NPOLECCYATbHON
JESITEIbHOCTH ocylliecTBisieTcs: npeumyniectBeHHo YIIK P®. Pa3BuBas naHHoe
nonoxkenne B cT. /7 YIIK P® ykazano «Cyod, npoxkypop, ciredosamenb, opeau
0o3HaHuss U OO3HAsamelb He 6npase NpUMeHsmb hedepaibHblll  3aKOH,

?2 Cwm. Tlocranosnenue ITnenyma Bepxosroro Cyma P® or 31.10.1995Ne 8 (pex. ot
03.03.2015) ® mHekOTOpBIX BoOmpocax mpuMeHeHHs cydamu KoHcTtuTyruu Poccuiickoi
Deneparuyl MpHu OCYIIECTBICHUH PABOCY U,
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npomugopedawuti Hacmosawemy Koodekcy. Cyo, ycmanosus 6 xooe npou3eo0cmed
no y2onoeHomy Oely Hecoomeemcmeue GeoepaibHo20 3aKOHA UAU  UHO20
HOpMAmMueHo20 npasogoeo axkma Hacmosujemy Kooekcy, npunumaem peuieHue 8
coomeemcmauu ¢ Hacmosuwum Koodexcom».

Takum 00pa3om, 3aKOHO/IATENh HE UCKIIIOUMI BO3MOXKHOCTh MPUMEHSTh MpU
MIPOU3BOJACTBE MO YIOJOBHOMY M€y IOJIOKEHUM APYTUX 3aKOHOB, IOJICKAIIUX
NPUMCHCHUIO TIpM MPOM3BOJCTBE [0 YroJIOBHOMY Jeiny (B TOM 4YHCIE,
PEIyCMAaTPUBAIONIUX TMOPSIOK TPOICCCYATbHBIX JeHCTBUI). KOHCTHTYITMOHHBIHM
Cyn PO neonHokpaTHO paccMarpuBan nosoxkenus: cratbu / YIIK PO u gan psn
Pa3bsCHEHUN MO €€ KOHCTUTYIMOHHO-IIPABOBOMY TOJIKOBAHUIO BO B3aMMOCBSI3H C
npyrumu Hopmamu YIIK P®. JlaHHbIe pa3bsaCHEHNs], B YACTHOCTH YKa3bIBAKOT HA TO
4TO:

VIIK P® — saBnsiercst ¢penepaibHbIM 3aKOHOM, ITOATOMY MPH KOJUTM3UUA MEXKTY
VIIK P® u denepanbHbIM KOHCTUTYLIIMOHHBIM 3aKOHOM, IMOJICKUT MPUMEHEHHIO
nocneaunii (IToctanosnenne Koncrurynuonnoro Cyma P® ot 29.06.2004Ne 13-
ID);

ecnu  ¢enepalibHbI  3aKOH, MpeaycMaTpuBaeT OoJibllie TrapaHTHl mpaB
YYaCTHUKOB YTOJIOBHOTO cyAonpon3BoacTsa, yeM YIIK P®, to npu npoussoacrtse
M0 YTOJOBHOMY J€Ny TOJUICKAT NMPUMEHEHHUIO YKa3aHHBIA (efepalbHbIi 3aKOH.
Hampumep, n. 3 ct. 8 denepanpHoro 3akoHa «O0 aIBOKATCKOW ACATEIHHOCTH U
anBokatype B Poccuiickont ®deaepauun» HE MNPEANOJArarOT BO3MOXKHOCTH
MPOU3BOJICTBA OOBICKA B CIY)KEOHOM IOMEIICHUU aJBOKaTa WM aJBOKATCKOTO
oOpazoBanusi 0e3 MPUHATHS 00 3TOM CHEUUAJIBHOrO CyneOHOro pelleHus,
nonyuyenue koroporo YIIK P® mpsmo He mnpegycmorpeno. (OmpenencHue
Koncturyiuonnoro Cyna P® or 08.11.200%\e 439-0).

Takum oOpa3om, yuuTbiBasg mnpaBoByto mno3uiuio Konctutynunonnoro Cyna
P®, ™MoxHO ompenenuTs CIEAYIOUIYK) CHCTEMY HCTOYHMKOB  YIOJIOBHO-
MPOLIECCYAIBHOTO MIpaBa PP

1) Koucturynus P®;

2) denepanbHble KOHCTUTYIHOHHBIC 3aKOHBI PD;

3) VIIK PO;

4) denepanbHble 3aKOHBI PO.

2.2.lelicTBHE YT0J0BHO-TPOLECCYATbHOI0 3aKOHA

JlericTBue YTOJIOBHO-TIPOLIECCYAIBHOTO 3aKOHa, KaK MpaBuUJIo,
XapakTepUu3yeTcsl Mo CIAEAYIOUUM KPUTEPUSIM: B IPOCTPAHCTBE, MO KPYTY JIUI[ U BO
BpPEMEHHU.

eticmeue y20108H0-npoyeccyaibH020 3aKOHA 8 NPOCMPAHCMEe ONPEICICHO
B cT. 2 YIIK P®, xoTopasi yka3pIBaeT, UTO MPOU3BOJICTBO 0 YTOJIOBHOMY JI€Nly Ha
tepputopun  Poccuiickorn @enepauvd  HE3aBUCUMO OT MECTa COBEPLICHUSA
NpecTyiuieHusa Beaercss B cooTBercTBUM ¢ YIIK P®, eciu MexIyHapOIHBIM
norosopom Poccuiickont denepanuy HE YCTAaHOBIIEHO UHOE.

3 Be3 y4eTa HOPMaTUBHBIX AKTOB, HOCAIIUX MEXAYHAPOIHO-IIPABOBOM XapakTep.
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Hopwmbl VIIK PO npumeHsAOTCS TakKe NpU MPOU3BOACTBE MO YrOJOBHOMY
Jey O MPECTYIJIEHUH, COBEPILIEHHOM Ha BO3AYIIHOM, MOPCKOM WJIM PEYHOM CYJIHE,
HaxoJsIIeMcs 3a mpenenamu Tepputopun Poccuiickoit deaeparuu noa ¢uiarom
Poccuiickon denepanuu, €ciay yKazaHHOE CYIHO IPUNKCAHO K nopty Poccurickou
denepauum.

Brimeykazanasie HOPMBI SABJISITUCH MPEIMETOM pPaccMOTpEHHUs
Koncrurynmonsnoro Cyna P, KOTOPBIM KOHCTAaTUPOBAJ, YTO YTOJOBHBIE J€Ja
YaCTHOTO OOBHMHEHHUSI O MPECTYIUICHUSAX, COBEPILIEHHBIX TpaknaHamu Poccuiickoit
Qenepanuu B OTHOWIEHUM TrpaxaaH Poccuiickon @enepanuyu BHE IPENEIOB
Poccuiickonn denepanyu, nomiekar pacCMOTPEHUIO TEM MOPOBBIM CyAbEH, Ybs
IOPUCIAUKIHUS PACIPOCTPAHAECTCA HA KOTOPOM MPOKUBAOT U IOTEPIECBIINNA, U
OOBMHSIEMBI, a BO BCEX HHBIX ClIy4asX TEPPUTOPUAIBbHYIO MOACYIHOCTh
COOTBETCTBYIOILIETO YrOJOBHOTO JIeJia OMpeAesseT mpeaceaareib (3aMecTUTEINhb
npejaceaaTess) BhIIIeCTOsIIerocyaa Ha ocHoBe cT. 32, 35, 36, 12m 152 VIIK P®,
pyKoBoACTBYsCH TpeboBanusiMu Koncturyuuu Poccuiickoit denepanuu u ¢ yueTtom
npaBoBbIX no3uluii Koncrurymonnoro Cyna Poccuiickoit @eaepanni.

ITocne npunsaTus Konctutynuonusim Cynom P® pansbix pemrenuit, B YIIK
P® Opmn BHEceHBI W3MEHEHHMsI, Kacarolluecs TMOACYAHOCTH YrOJOBHBIX e,
coBepuieHHBbIX 3a npeaenamu PO rpaxnanamu PO B oTHOmenuu rpaxnan PO.
HeitctBytomas penakuust cr. 32 YIIK PO 3akperusier cneayroiiee BakKHbIE
MTOJIOKEHUSL:

- BO-TIEPBBIX, €CJIM NPECTYIUICHUE COBEPIIEHO BHE MpenesioB Poccuiickont
denepanuu U MPEIBAPUTENBHOE PACCIEIOBAHUE YTOJIOBHOTIO JI€71a OCYIECTBIAIOCH
Ha Tepputopun Poccuiickoit denepamnyu B cOoTBeTCTBUU cO ctatheit 459 VIIK PO
10 OCHOBAHUAM, MpeaycMOTpeHHbIM cTaTheil 12 VK P®, to yromoBHoe neno
paccMaTpuBaeTCs CyAOM, IOPHUCIMKLHS KOTOPOTO PACHPOCTPAHAECTCS HA MECTO
JKUTEJIbCTBA WJIM MECTO MpeObIBaHUs MoTeprieBiiero B Poccuiickoit denepaiuu
a1M00 Ha MECTO KUTENbCTBA MJIM MECTO MpeObIBaHUs 0OBHHseMOro B Poccuiickoi
denepanyy, €cid MOTEPIEBIINA MPOKUBACT WM MNPeObIBAET BHE MPEIEIOB
Poccuiickon denepanuy;

- BO-BTOPBIX, YTOJOBHOE JEJIO YAaCTHOTO OOBWUHEHUS WJIH 3asSBICHUE
IIOTEPNEBIIETO O IMPECTYIUIEHWH, COBEPIIEHHOM TIpaxaaHuHoM Poccuiickon
denepanuu B OTHOLIEHUHM rpaxnaHuHa Poccuiickon denepanuu BHE IPENEIOB
Poccuiickonn ®enepannn, MOMIEKUT PACCMOTPEHUI0O MHPOBBIM CYABEH, 4Ybs
IOPUCIMKLNS PACHPOCTPAHAECTCS HA TEPPUTOPHUIO, HA KOTOPOM NPOKHUBAET
MOTEPIICBINNNA U OOBUHSIEMBIA;

- B-TPEThHUX, BOMPOC 00 W3MEHEHHH TEPPUTOPUATBHON TMOJCYIHOCTH
YKa3aHHOW KaTerOpuu YTOJIOBHBIX JIEJI, pa3pellacTcs B MOPSIKE, YCTAHOBJIEHHOM
crateeit 35 VIIK PO.

4 Cm.: Hocranosienne Koncruryrmonnoro Cyma P® ot 16.10.2012Ne 2241 «lo memy o
MPOBEPKE KOHCTUTYIIMOHHOCTH TOJOXKEHUH 9acTU BTOPOW CTaThbU 2 M YaCTH MEPBOM CTaThu 32
YronoBHO-TIpolieccyabHOTO Kojiekca Poccuiickoit denepanun B CBS3U € Kajno00il TpakaaHUHA
C.A. KpacHonepoBa».
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Kak yxe ObUIO ykazaHO BbIII€, YTOJOBHO-TPOIECCYadbHbIH KoJiekc PD He
BBIJICNISIET  KAaKUX-TO  OCOOBIX MpoIlenyp, MNPUMEHHUTEIbHO K  YrOJIOBHO-
MPOLIECCYANIbHON AEATEIbHOCTH HAa TEPPUTOPUU YUPEKICHHM, HCIOIHSIIOMINX
HaKa3aHUs B BUJIE JIMIIEHUS CBOOO/IBI.

evcmesue y20108HO-npoyeccyarbHo20 3aKOHA 8 OMHOWEHUU UHOCMPAHHBIX
epadxcoan u auy 6Oes epascoancmea ompeneneo cr. 3 YIIK P®, B koropou
COZEPIKATCS CIEAYIOIIME 3aKOHOIATEIIbHBIE YCTAHOBIICHMUS !

- MPOU3BOJICTBO MO YIOJOBHBIM JI€JIaM O MPECTYIUIEHUAX, COBEPIIEHHBIX
WHOCTPAHHBIMU TpaXJaHaMH WIH JHIAMH O3 TpakIaHCTBa Ha TEPPUTOPUU
Poccuiickon ®enepanuu, Beaercs B coorserctBuu ¢ YIIK PO;

- IpoLecCyalbHble NercTBUsA, npeaycmorpernsle  YIIK P®, B oTHOmIEHUN
JUL, TOJIb3YIOIIUXCS HMMMYHUTETOM OT TAaKWX JAEHUCTBHMI B COOTBETCTBUH C
OOILIENTPU3HAHHBIMU ~MPUHLUAIIAMH W HOPMaMU MEXJIYHAapOJHOTO TMpaBa U
MEXIYHAPOAHBIMUA  AoroBopamu Poccuiickon @Denepanuu, TPOU3BOAATCS €
corjacusi MHOCTPaHHOTO TOCyAapcTBa, Ha CIyXKO0€ KOTOpPOro HaXOIUTCS WU
HaxXOJAWIOCh JIMLO, MOJIb3YIOLIEECS] HMMYHUTETOM, WM  MEXKIyHApOJIHOU
OpraHM3alyy, 4YJIEHOM NE€PCOHANa KOTOPOHM OHO SABISETCA WIN  SBISUIOCH.
Nudopmarus 0 TOM, MOIB3YyETCS U COOTBETCTBYIOIIEE JUI0 UMMYHUTETOM U
KakoB O0BEM  TAaKOTO HMMMYHHTETa, MPEAOCTaBIseTCS MUHHUCTEPCTBOM
MHOCTpaHHbIX nen Poccniickon denepannn.

Takum 00pazomM, 3aKOHOAATENh OMPENEIsSeT, YTO IO OOIeMy MpaBUILy,
NOPSIZIOK  MPOM3BOJACTBA IO YIOJOBHOMY Jely Ha Teppuropun Poccuiickon
denepanvy €AMHBIA, HE3aBUCUMO OT IPaKIaHCTBA JIMIIA, B OTHOLICHUU KOTOPOTO
OCYIIECTBIISIETCS] YKAa3aHHAS IS TEIbHOCTD.

Ocoboro  BHUMaHMSI3ACIYKUBACT  60MPOC O  Oelcmeuu  Y20J08HO-
npoyeccyanvrio2o 3akona 6o epemeru. Hannuue B YIIK PO nonoxenus o 1elicTBUM
YTOJIOBHO-TIPOILIECCYAJILHOTO 3aKOHA BO BpPEMEHHM HampaBieHO Ha olecreueHue
IIPaBOBOM OMPENEICHHOCTH M CTaOMJIBHOCTH TMpaBonpuMeHeHus. OTcyTcTBUE
TaKOr0 TMOJIOXKEHUSI IPUBEIO0 Obl K aHAPXUU B YTOJIOBHOM Ipoliecce, K OTCYTCTBHUIO
eMHO00pa3usi B NMPUMEHEHUM 3aKOHA M, KakK CJEICTBHE, K HapYyLIEHUIO MpaB U
3aKOHHBIX  HMHTEPECOB  TpaXKJaH, BOBJICUEHHHIX B cdepy  YroJOBHOTO
cygonmpousBoAcTBa. Hapsmy ¢ 3TuM  1mpaBuino O  JAEHWCTBUHM — YIOJIOBHO-
IIPOLIECCYAIIbHOTO 3aKOHA BO BPEMEHH IO3BOJIIET B CIIy4ae M3JaHHsI HOBOI'O 3aKOHA
HE HA4YMHATh CYJOIPOM3BOJCTBO 3aHOBO, 4 IPOJOJDKATH €r0 COIVIaCHO HOBOMY
3aKOHY, IPUYEM JIOKa3aTEJIbCTBA, ITOJIYYEHHBIE OO €r0 W3JaHUs, COXPAaHSIOT
CBOMCTBO JOIYCTUMOCTH, €CJIH OBUIM TIOJYyYEeHBl B TOJHOM COOTBETCTBHH C
TpeOOBaHUSMU 3aKOHA, JEWCTBYIOIIETO HA MOMEHT COBEPIICHHS MPOIECCYaTbHOTO
JEWCTBUS WU IPUHATHS TIPOLIECCYATBHOTO pemeHI/I;I25.

B c1. 4 VIIK P® omnpexaeneHo, 4To Npu MPOU3BOACTBE MO YTOJIOBHOMY NIy
MIPUMEHSIETCS  YTOJIOBHO-TIPOLIECCYANIbHBIM  3aKOH, JEUCTBYIOIIMA BO BpeMs

25«Haquo-npa1<TI/Iqec1<m71 KOMMEHTApUil K  YTOJIOBHO-IPOLIECCYAIbLHOMY  KOJEKCY
Poccuiickoit ®enepanum» (nocrareitneiid) // orB. pex. B.M. JlebeneB (pyk.aBT. koi. B.A.
HasbiioB), <HOPMA», K IHOPA-M», 2014.
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MIPOU3BOJICTBA COOTBETCTBYIOIIETO MPOLECCYATbHOTO ACHCTBHUS WU MPUHITHUS
MPOLECCYATBHOTO pelIeHus], eciii nHoe He ycTaHoBieHO YIIK P®. 310 o3Hauaer,
4YTO )20]I06HO-NPOYECCYANbHblI 3AKOH He umMeem O00OpamHol cuibl B OTIAYUE,
Harpumep, oT YK P®. UckinroueHusiMA U3 3TOTO MpaBuia SBIAIOTCA CIy4yau, KOrjaa
caM 3aKOHOJATENIbOINPEIEISAET, YTO HOBBIE YTOJOBHO-TIPOLECCYAJIbHBIE HOPMBI
pacpoCTPAHSAOT CBOE JECHUCTBME HAa NPABOOTHOLICHUSA,BO3HUKIIME JO MX
MOSIBJICHUS.

2.3. Poab pemenunii Koncrurynuonnoro Cyaa P® u BepxoBHoro Cyaa
P®, mnoA3akoHHbIX HOPMATHBHO-NPABOBBIX AaKTOB B  peryJiMpoOBaHUM
YIr0JI0BHO-TIPOLleCCYATbHOM 1eATeIbHOCTH

TpanuuuonHo, B y4eOHOH nuTEpaType paccMaTpuBaETCS BOIPOC O POJIU
pemienuii  KonctutynuonHoro u  BepxoBnoro Cyaga P® B  yrojoBHom
CyIONPOU3BOACTBE, a TAaK)KE€ 3HAYECHHE MOA3aKOHHBIX HOPMATHBHBIX AaKTOB B
PEryJIMPOBAHUM YTOJIOBHO-TIPOLIECCYAIbHON AeATeNbHOCTH. 110 JaHHBIM Bompocam
MOYKHO CKa3aTh CIIEIYIOLIEE:

- pemienus KoncturyunonHoro Cyaa P® camu mo cebe He SBISIOTCS
WCTOYHUKAMU TIpaBa, TaK Kak He (OPMHUPYIOT HOBBIE NIPABOBBICE HOPMBI, a JIUIIh
KOHCTAaTUPYIOT COOTBETCTBHE Ui HecooTBeTcTBUE HOpMBI YIIK P® Koncturynun
P®, uro 00s3bIBaCT MPaBONIPUMEHUTENS TPUMEHITH HOPMY B €€ KOHCTUTYITMOHHO-
IpaBOBOM 3HaueHuU MO0 HopMbl KoHcTutyun PO nanpsmyto, a 3akoHomaTenst —
WU3MEHNUTHh HOPMY HE COOTBETCTBYIOIIYI0 OCHOBHOMY 3aKOHY.

- pemienus BepxoBHoro Cyna P® He SBIAIOTCA HCTOYHUKOM IMPABa, XOTA UX
poJib 7Sl YTOJIOBHO-IIPOLIECCYANIbHOM NEATEIBHOCTH CJIOKHO MpEyBEeNnuYuTh. MX
3HAYCHHUE CBOJIUTCS K (POPMHUPOBAHHUIO €IMHOTO TOpsiiKa (mporieccyanbHON (HOpMBI)
NPOU3BOJICTBA JEWCTBUM W NPUHATHAS PEMIEHUA B  XOI€  YTrOJOBHOTO
CYyZOIPpOU3BOACTBA Ha Bceu Teppuropuu Poccuiickonn dDepepanuu. Tem cambiM,
BepxoBubiii Cyn PO kontponupyer (a B psae ciaydaeB U (HOPMHPYET) MOPSIOK
yTOJIOBHO-TIPOLIECCYaTbHOM IEATENIbHOCTH (IIpolieccyaibHy o Gpopmy).

HecmoTtpss Ha ckazaHHOE, HENb3s MPEYMEHbIIATh WX 3HAYCHUE JUIS
MPAaBONPUMEHUTEIBHON MPAKTUKH, B YACTHOCTH, JUISl AEATEIIBHOCTU YUPEKACHUN U
opranoB YHMC. B 3TOM OTHOIIEHUM BaXHBIMU MPEACTABIAIOTCSA, HaMpUMep,
CIeyIOINe peIIeHUs BbICHIHNX cyneOHbIx mHcTaHumii: Iloctanosnenue [lnenyma
BepxoBnoro Cyaa P® or 10.02.2009Ne 1 «O mpakTuke pacCMOTpPEHHs CyJaMu
*Kajnob B mopsake ctatbu 125 YronmoBHO-TporeccyaibHOTO Kojekca Poccuiickoi
deneparun»; Onpenenenre KoncturynuonHoro Cyna P® or 19.05.2009Ne 576-
O-IT «Ilo xanobam rpaxkaan Benukanoa Baguma BnagumupoBuya, Bunorpagora
Anekcangpa CepreeBuua W ApYruX Ha HapylUIEHUE UX KOHCTUTYLHOHHBIX IIPaB
cratbeit 77.1 YToaoBHO-UCIOJHUTEIBHOTO Kojiekca Poccuiickoit ®enepanuu u
cratbsiMu 125 u 376 VYronoBHO-TpollecCyalbHOTO Kojaekca Poccuiickoi
denepanuu», KOTOPbIE 3aTParMBalOT BONPOCHl  Y4acTUA OCYXKIEHHBIX U
OOBHHSIEMBIX, COACPKAITUXCS O/ CTPaXKeH, B YTOJOBHOM CYAONPOU3BOACTBE MPHU
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00’KaJIOBaHUU peLICHUH u JaehcTBUi (Oe3aeHCTBUS) BIIACTHBIX YYaCTHHKOB
YTOJIOBHOTO CYZOIPOU3BO/ICTBA (ClIeoBaTeNs, JO3HABATEIS, IPOKYPOpa) B CYI.

OCOOEHHOCTH  YTOJIOBHO-TIPOIIECCYANBHOW  JIesTeIbHOCTH  (OCOOCHHO B
cTaguy BO30YXJIEHHS YTOJOBHOTO Je]la) BO MHOTOM 3aBUCST OT TOTO, B KaKOW
OpraH nocTynwia nepBuyHas UH(opmanus o mpecTyiuieHuu. B cBs3u ¢ Tem, 4rto
YrOJIOBHO-TIPOLIECCYANIbHBIN 3aKOH HE MOXKET MPEAyCMOTPETh BCEX OCOOCHHOCTEH
POLECCYaJbHOW NEATEIBHOCTH C YYETOM CHEUU(UKH ACSITETbHOCTH KaXKII0TO
oprana (HampuMmep, opraHoB moymnuu, denepanbHOW CIyX)Obl 0€30MaCHOCTH,
denepaibHOM TaMOXEHHOW CIYXOBI, W T.I.), Takas JACITCILHOCTh YaCTHYHO
pPErNIAMEHTUPOBAHA  BEJIOMCTBEHHBIMH HOPMAaTHBHBIMU ~ aKTaMH, HOCSIIUMU
IIOA3aKOHHBIN XapaKTep.

B yupexneHusax, UCHOJHSAIOIIMX HaKa3aHWs B BUJIE JIMILEHUS CBOOOJBI,
TaKUM aKTOM sBisieTcss HWHCTpyKuus O IIpUEME, PErucTpallMd U INPOBEPKE B
YUPEXKJIEHUSAX M OpraHax YroJOBHO-UCIOJIHUTEIBHOM CHCTEMBI COOOLIEHUM O
MPECTYIICHHSX M TPOHMCIIECTBHAX . B CBSI3M C STHM 3aKOHOMEPHBIM SBIISETCS
BOIIPOC O TOM, SIBJISIIOTCSA JIM BEJOMCTBEHHBIE HOPMATHBHBIE AKTOM HCTOYHHKOM
YTOJIOBHO-IIPOLIECCYAJIbHOTO IIpaBa M HACKOJIBKO NPUMEHEHUE IOJ3aKOHHBIX
HOPMAaTUBHBIX AKTOB B YTOJOBHO-IPOLIECCYAIIBHOW IEATENIBHOCTH COOTBETCTBYET
NPUHLINITY 3aKOHHOCTHU?

Kak yxe Obuto ykazano, YIIK P® He MOXeT mNperycMOTpPETb BCEX
0COOEHHOCTEH MpOoIeCCYaTbHON AEATEIBHOCTH C YIETOM CIEeHU(BUKH 1EeATEIbHOCTH
oprana, o00JaJaoMEero IMPOIeCCYaTbHBIMU TOJTHOMOYHSAMH (B YacTHOCTH, II0
IPOBEPKE COOOUICHUH O MPECTYIUICHUSX), TOOTOMY BEJOMCTBEHHBIE WHCTPYKIIHH,
peryiupymoume JaHHYI0 AeSITebHOCTh, HEOOXOUMBI.

B nutepatype 000CHOBaHHO yKa3aHO Ha TO, UTO BEIOMCTBEHHbIE HHCTPYKLIUU
MOTYT JIMIIb Pa3bACHATH HOPMBI YIOJIOBHO-IIPOLECCYAJIBHOIO IIpaBa, HO HE
cosmaBath uX-. JII0Oble  MHCTPYKIHH, pErIaMEHTHDYIOIUIHE  YTOJNOBHO-
IIPOLIECCYAbHYIO  JEATEIBHOCTh  COTPYIHHMKOB  YTOJIOBHO-HCIIOJIHUTEJIBHON
cuctembl (B ToM umciae W VHCTpyKIus, periaMeHTUpyromas MOpsAIOK IpHuema,
perucTpalyy, NPOBEPKM M pa3pellieHuss COOOLIEHUH O MPEecTyMJICHUsIX B
YUPEIKACHUSAX, HCIONHSIONIMX HaKa3aHWEe B BUJAC JIUIICHUS CBOOOIBI), JOKHBI
OBITh IOCTATOYHO JETAJbHBIMH, OJHAKO MPU 3TOM CTPOro coorBercTBoBaTh YIIK
P®, yto B momHOl Mepe OyIaeT OTBedaTh MPUHIUIY 3aKOHHOCTH M MO3BOJIUT
HaJJIeKamuM  o0pa3oM 3allyiiaTh MpaBa JIMI, BOBJIEKAEMBIX B YIOJOBHO-
IIPOLIECCYAIBHYIO AEATEIBHOCTD.

26 VYr1BepxkaeHa npukazom Munuctepctsa octuriuu PO or 11.07.2006'. Ne 250.

2ICm: YronoBHO-TiporieccyanbHoe mpaBo Poccwuiickoit denepanuu: y4ued. — 3¢ u3f.,
nepepab. u gom. / JI.LH. Bamkaros [u mgp.]; ors. pea. U.JI. [lerpyxun, U.b. Muxaitnockas. — M.,
2010. —C. 29. CymectByeT MHEHHE O TOM, YTO IOJ3aKOHHBIE HOPMATUBHBIE aKThl MOTYT OBITH
UCTOYHUKAMHU YTOJIOBHO-TIPOLIECCYAIbHOTO TpaBa, €CIM HEOOXOAMMOCTh MX MPHUHATHS MPSIMO
npenycmorpeHa YIIK P® u ecnm onum He mnporuBopeuar YIIK P®. Cm.. VYronosHo-
nporieccyaabHoe mpaBo Poccuiickoit ®eneparuu / otB. pen. F0.K. SAxumosnu. — CI16, 2007. —C.
39.
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TEMA 3

MNPUHIUAIIBI YI'OJTOBHOI'O ITPOLECCA.
OCOBEHHOCTH UX PEAJIM3ALIMU B XOAE
YI'OJIOBHO-IPOLIECCYAJBHOM JEATEJBHOCTHU
B YUYPEKJIEHUAX, UCIIOJHAIOINX HAKA3ZAHUE
B BUJE JIUIHNEHUA CBOBO/bI

Bonpocu:
3.1. [lonsiTie M cucTeMa NPUHLUIIOB YrOJOBHOTO CYJIONPOM3BOJACTBA, HX
CUCTEMA.
3.2. XapakTepucTuka OTZEJIbHBIX IIPUHLIUIIOB YTOJIOBHOT'O
cynonpoun3BoacTBa. OCOOEHHOCTH UX peANU3allK B YUPEKACHUAX, UCTIONHAIOMNX
HaKa3aHUS B BUJIE JIUIIECHUS CBOOOIBI.

3.1. IlonsiTHe M cHUCTeMA NMPUHIMUIIOB YIOJOBHOIO CyJ0NPOU3BOACTBA,MX
cucremMa

[log mpuHLMIIAMH YTOJIOBHOTO CYAOINPOM3BOACTBA MOHUMAIOTCA Haubolee
00111Me, OCHOBHBIE TMOJIOKEHHUS, XapaKTepU3YIOIIHUE YrOJOBHBIA MPOLIECC B IIEJIOM,
€ro WHCTUTYTHI, CTaJUH, MPOIECCYabHBIA CTaTyC CYOBEKTOB IMpoliecCyalbHOM
JESITETBHOCTIL?

Bonpocam, CBA3aHHBIM C NOHATHEM M CHCTEMOW IPUHLHUIIOB YTOJIOBHOI'O
CyZIONPOU3BOACTBA, B TEOPUM YTOJOBHOI'O IIpOLECCAa TPAAULHUOHHO YAEISIETCS
nocrtarouyHo MHoro BHuMaHusi. B.T. TomumH paer cnenyromee omnpenencHue:
«[IpyHIUIT OTEYECTBEHHOIO YrOJOBHOTO IIpOLECCa — I3TO OpraHudHas Juis
OTEYECTBEHHOI'O MHPOBO33PEHHUS, €r0 TPATUIUN U MPOTHO3UPYEMOTO OyAyIIEero
uesT MAaKCUMAaJbHOM IJIsi Takoro HMCCIEAyeMOro OO0beKTa, KaK OTE€YECTBEHHBIN
YTOJOBHBIA TPOLIECC, CTENEeHH OOILIHOCTH, MPOBEAEHHAsT B COBOKYNMHOCTHU
JNEUCTBYIOIIMX B OTECYECTBEHHOM CYIONPOU3BOACTBE YTOJOBHO-TIPOLIECCYAIBHBIX
HOPM W B MPaKTHKE WX MPUMEHEHHUS» , MOTYCPKHBAs IMPU 3TOM, YTO 3TO
onpe/esieHue MPUHIIMIA YTOJIOBHO-TIPOIIECCYANIbHON OesimenbHOCmU.

JI.B. BonoauHa yKa3blBa€T, YTO MPUHLMIBI YTOJOBHOIO IIpolecca —
OCHOBHBIE Hayalia, 001Ie00s3aTeNIbHbIE, PYKOBOISIINE MOJIOKEHUS UMIIEPATUBHOTO
xapakTepa, 3akperuieHHble B Konctutyiuu u rinase Bropor YIIK PO, nexamue B
OCHOBE YTOJIOBHO-TIPOLIECCYaJIbHOM JESTENbHOCTH IO IOBOAY BO30YXKIEHUs,
paccieoBaHusl, PACCMOTPEHMUS M Pa3pEIICHUs] YTOJOBHBIX /€I, BBIPAKAIOUIUE €€
CYIIHOCTb M OOECHEYMBAIOIIMNE  pPEATbHOCTh MpaB M CBOOOA ueJIOBEKa U

28 yronoHo-nporieccyanpHoe mpaBo Poccniickoii ®eneparmu / ots. pexn. FO.K. Sxumouu. — CII6., 2007. -
C.53.

29 Tomun, B.T. Yrom10BHbIif poLece: akTyasibHbIe podieMs! Teopuu  npaktuki / B.T. Tomun. —M., 2009.
-C. 117.
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rpakKJaHWHA, BOBJICUEHHOTO B c(epy YroJlOBHO-TIPOIECCYANIbHBIX OTHOILIECHUM, a
TaKXe JOCTHKEHUE LEJEH U 3a/1a4 YyTOJIOBHOIO MpOoLEcca.

[IpuBeneHHbIE ONPEAEIICHUS NMPUHIIMIA YTOJOBHOIO MIpoliecca, KOHEUYHO XK€,
HE MCYEpIBIBAIOT BCEr0 pa3HOOOpa3usi TMOAOOHBIX OMNPENEICHHUM, OAHAKO
HEOOXOJAMMO OTMETUTh, YTO PaA3IUYUs B OMNPEACJICHUU MPUHIMUIA YTOJIOBHOTO
MpoIIecca HOCST, KaK MPABHIIO, PEIAKIIHOHHbIH XapaKTep: .

HeoOxomumo otmetuts, uro YIIK PO «1epBOOTKpHIBATEIH» HOPMATHUBHO
3aKpEIJIEHHOM CHCTEMBl NPUHLMIIOB YIOJIOBHOIO CYyAOIPOM3BOJACTBA, TaK Kak
YTOJIOBHO-TIPOLIECCYAJIbHBIE  KOJEKCHI IPEABIAYIIEr0 NEPUOAa HE COAEpKaIn
CIIEIMAJIbHOM TJ1aBbl, OCBAIIEHHON NPUHIMIIAM YTOJIOBHOT'O IIPOLIECCa.

Her emuHcTBa MHEHMM CpeIM YYEHBIX-IIPOLIECCYATUMCTOB M O CHUCTEME
IPUHIUIIOB YroJIOBHOTO cyaonpou3Bojactea. Oauu aBropel (b.T. besnenkun, I1.A.
JlynuHCKas) BKJIIOYAIOT B CHCTEMY MPHHIMIIOB TOJBKO T€, KOTOPBIC MPIMO
nmonMeHoBaHbl B ritase 2 YIIK Pq)32, B.T. ToMHUH TOBOPUT O MEHBIIIEM KOJIUYECTBE
HpI/IHHI/IHOB33. Tperbss rpynma aBtopoB (B.II. BoxbeB, A.B. Cwmmpnos, HO.K.
SIKUMOBHY) BKJIFOYAIOT B CUCTEMY MPHHIIUIIOB OOJIBIIC MOJOXKCHHA, B TOM YUCIIC U
MOJIOXKEHM S, HE 3aKperieHHbIe BO 2-i rinaBe YIIK PO,

He BpaBasich B IOJEMUKY OTHOCUTEIBHO CHUCTEMBI NPUHIMIIOB YTOJIOBHOTO
CYIOTPOM3BO/ICTBA, MOJaraeM, YyTo B y4eOHBIX LIENsAX, Hauboyee 1enecooOpa3Ho
paccMOTpeTh moJiokeHwus, 3akperuiénnpie B TaBe 2 YIIK P®, u ocobenHocTn mnx
peamu3anuu (ecIM TAaKOBBIE HMMEIOTCS) B YCIOBHUSIX JEATEILHOCTH OpPraHOB U
YUPEKIECHUN YTOJOBHO-UCIIOJHUTEIBHOU CUCTEMBI.

B coorBerctBum ¢ rtnaBoit 2 VYIIK P® k mnpuHmmunmam yroioBHOTO
CyIOIIPOU3BOACTBA OTHOCATCS CIIEIYIOIINE:

- pa3yMHBII CPOK YTOJIOBHOTO CYAONPOU3BOJICTBA,;

- 3aKOHHOCTb IPH MPOU3BOACTBE [0 YTOJIOBHOMY JAEINY;

- OCYUIIECTBIICHHUE MPABOCYIUS TOJIBKO CYJIOM;

- HE3aBUCUMOCTb CYZEH;

- YBOKEHHUE YECTU U JOCTOUHCTBA JUYHOCTH;

30 Bonoauua, JIL.M. [TpoGnemMbl yroI0BHOTO IMpoIecca: 3aK0H, TEOpusl, IPAKTUKA: MOHOTD.
—M.,, 2006. -C. 116.

$Cm: Hanpumep: I'enpaubdaes, M. X. YTosoBHBIH nporiecc: yued.u1st CTy. By30B, 00yd. 110
fopu. crnenuanbHoctaM / M.X TIenpanbaes, B.B. Bangsimes. — M., 2009.C. 39; YromosHo-
nporieccyaabHoe npaBo Poccuiickoii deneparnuu: yueOHUK Ui CTyHA. BY30B, 0Oyd. IO CIIeL.
«topucnpyaeanus» / JI.A. Bockobutosa [u ap.]; ots. pexa. IT1.A. Jlynunckas. — M., 2009. C. 233;
VYronoBHsIi nporecc: yued. / mox pexa. B.I1. boxbesa. —M., 2009.C. 53u ap.

% VYronoBHO-TIporieccyanbHoe mpaBo Poccuiickoit deneparuu:. yued. / orB. pen. ILA.
Jlynuuckas. — 2€ u3n., nepepad. u mon. — M., 2009. —C. 233; be3nenkun, b.T. YronoBHbIit
nporiecc Poccun: yue6.mocooue / B.T. besnenkun. — 3¢ u3a., mepepad. u gom. — M., 2006. —C.
33-48.

% Tomun, B.T. Yka3.pa6. C.151-235.

3 Cwm.: Yronosusiit mponecc: yue6. / mox pex. B.IT1. Boxbesa. — 2 u311., mepepal. u Jo1.
— M., 2009. —C.54; YromosHo-nporueccyanbHoe nmpaBo Poccuiickoit ®enepanuu / otB. pea. H0.K.
SxumoBuy. — CII16., 2007. —C. 53-126; CmupnoB, A.B. Yronosusii mporecc: yueb. / A.B.
Cwmupnos, K.b. Kaimmuaosckuit; mon obmr.pen. npod. A.B. CmupHoBa. — 3€ u3j., nepepad. u JIO1I.
—M., 2007. -C. 62-88;u np.
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- HETIPUKOCHOBEHHOCTH JINYHOCTH,

- oOXpaHa TIpaB M CBOOOJ 4YeIOBEKAa W TpaXJIaHWHA B YrOJOBHOM
CYJIONTPOU3BOJICTRBE;

- HETIPUKOCHOBEHHOCTbD KHIIHIIIA;

- TallHa TIEPEHHUCKH, TEICPOHHBIX M HWHBIX II€PErOBOPOB, TOYTOBBIX,
TenerpadHBIX ¥ HHBIX COOOIICHMIA;

- IPE3YMITIIHUSI HEBUHOBHOCTH;

- COCTS3aTEIILHOCTH CTOPOH,;

- obecrieyeHue MmoA03peBaeMoMy M OOBHHSIEMOMY IIpaBa Ha 3aIUTY;

- cB00O/1a OIIEHKH JTOKA3aTENIbCTB; SI3BIK YTOJIOBHOTO CYJOTPOU3BOJICTBA;

- IPaBO Ha 00XAJIOBAHUE MPOIIECCYANbHBIX JEHCTBUI U PEIICHUH.

HeoG6xonumo HanmomHuTh, uTo mnomenieHHas B TiaBy 2 YIIK P® ct. 6
«Ha3HaueHue yroJoBHOTO CYIOMPOM3BOACTBA» MPHUHIIMIIOM YTOJIOBHOI'O Ipoliecca
HE SBIIAETCSA, a OTpakaeT ero Ieiab (mpeaHa3HayeHHe), KOTopas JOCTHIaeTCs
MOCPEJICTBOM pEaM3allid CHUCTEMBI TOJIOXKCHUH, OTHECEHHBIX 3aKOHOJATEIEM K
MPUHITUIIAM YTOJIOBHOTO CYIONIPOM3BOCTRBA.

3.2. XapakTepMCTHKa  OTAeJbHbIX  NPUHUMIOB  YIrOJIOBHOIO
cypronpou3BoacTtBa. (Oco0eHHOCTH HX pealM3alMd B  yYpeKIeHUsx,
UCTIOJIHAIOIINX HAKA3aHUS B BU/Ie JIUIIEHUs] CBOOOIbI

PazymHulil cpok y207106H020 CyOOnpou3e00cmea

JIaHHBIM TMPUHUWIT 3aKOHOJATEJNEM 3aKPEIUICH OTHOCUTEIIbHO HEIABHO
®enepanbabiM 3akoHOM 0T 30.04.2010Ne 69-®@3 B ct. 6.1. VIIK PD, B xoTOpOIA
YKa3aHO, UYTO YTOJIOBHOE CYAONPOU3BOACTBO OCYLIECTBIIIETCS B Pa3yMHBIN CPOK, Y.
2 ct. 6.1.VIIK PO yka3biBaet, 4TO yrojJ0OBHOE CYJOMPOU3BOJCTBO OCYIIECTBIISACTCS
B cpokH, yctaHoBiieHHbIE YIIK P®. [IpoasieHue CpokoB AOMYCTUMO B ClIy4asix U B
MOPSAKE, KOTOpPbIE MNPENYCMOTPEHBI 3aKOHOM, HO YIOJIOBHOE IpECIEAOBaHUE,
HAa3HAYEHUE HAKa3aHWs W MPEKpalleHUE YTOJIOBHOTO MPECIEAOBAHUSA JOJKHBI
OCYILIECTBIATHCS B Pa3yMHBIN CPOK.

BHecenue maHHOrO TONOXKEHWST B CUCTEMY IPUHIUIIOB YTOJOBHOTO
mpoiiecca, HEOOXOAMMO OICHUTh TOJOXKHUTEIBHO. 3aKpeIJIeHuE OCYIICCTBICHUS
MMPOM3BOACTBA IO YrOJOBHOMY JI€NIy B PAa3yMHbIE CPOKHU SIBJISICTCS CYLIECTBEHHOU
rapaHTUEd MNpaB YYACTHUKOB YIOJOBHOIO CYIOIPOM3BOACTBA, B YAaCTHOCTH
MI0/I03PEBAEMOro U OOBUHSIEMOTO, TaK KaK UX MPOIECCYATbHBIA CTATYC HOCUT HE 10
KOHIIa OMPEIENICHHBIN XapaKTep W JIUTEIbHOE MpeObIBAHNE B YKa3aHHOM CTaTycCe
MO3BOJISIET TOBOPUTH O HE KOHTPOJHMPYEMOM OTPaHUYEHWW TIpaB U CBOOOJ
YKa3aHHBIX YYaCTHUKOB YIOJIOBHOrO mpouecca. Kpome 3Toro, naHHas HOpMa
MOJIOKUTENIBHO CKa3bIBAETCS HA pEaJM3allM MPaB MOTEPIEBIIETO, T.K. YKa3bIBAET
HAa TO, YTO BJIACTHBIE YYACTHUKUA YTOJIOBHOTO CYJONPOM3BOJICTBA OOSI3aHBI
MPUHUMATh MEPBI K YCTAHOBJICHHIO JIMI[A, COBEPIIMBIIETO MPECTYIUIEHUE, MEPHI 110
00ecTeueHnI0 BO3MOXKHOTO B3bICKAHUS B pa3yMHbIE€ CPOKH.

HecMoTps Ha TO, 4TO 3aKOHOJIATENh AKIEHTUPYET BHUMAHUE Ha COOJIIO/ICHHE
pPa3syMHBIX CpPOKOB YYaCTHUKAMH YTOJOBHOTO CYJONPOHU3BOJICTBA CO CTOPOHBI
rocyJapcTBa, HEOOXOAMMO OTMETHUTh, YTO JIEUCTBHE MIPUHITUIIOB PACIIPOCTPAHICTCS
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Ha BCEX YYAaCTHHMKOB YrOJIOBHOI'O CYIONPOHU3BOJCTBA. B CBA3M C 3TUM, JaHHas
HOpMA JIOJDKHA CKa3blBaThCsl Ha  HAJUIEKAlIEM TOBEICHUM  YYaCTHUKOB
CYJIONIPOU3BOJICTBA CO CTOPOHBI 3allUThl, KOTOpbIE, HANpUMEpP, CBOUM HE
J0OPOCOBECTHBIM MOBEJIEHUEM IBITAIOTCS 3aTSHYTh MPOU3BOACTBO MO YTOJIOBHOMY
neny (YKJIOHSIFOTCS OT SIBKM [0 HaIyMaHHBIM TPUYMHAM, KOTOPHIE MOXHO IpH
OTIpEICNICHHBIX YCIOBUSX, PU3HATH YBAXKUTEIbHBIMU, HEOOOCHOBAHHO 3aTSATHBAIOT
03HAKOMJICHHE C MaTepUaIaMy YrOJIOBHOTO JIeNa U T.1.).
VYTroi0BHO-TIpOIIeCCyabHast  JEATENBHOCTh  COTPYAHHMKOB  YUPEXKICHUH,
UCTIIONHSIONIMX HaKa3aHUs B BUJAE JHULICHUS CBOOOABI HOCHUT, Kak IpaBUio,
KPaTKOCPOYHBIM XapakTep (mpoBepka cooOmieHuit o mpectyruienuu (cr. 140-149
VIIK P®), npon3BoacTBO HEOTIOKHBIX CIIeACTBEHHBIX neiicTBui (cT. 157 YIIK PD,
BBITNIOJIHCHHE OTACIBHBIX mopydeHuit ciemoBatens (m.4 4.2 cr. 38 YIIK P®). B
CBS3M C OTUM, TpeOOBaHHE COOJIIOJIEHUS Pa3yMHOTO CpOKa YrOJOBHOTO
CYJIONIPOU3BOJICTBA, HAMPSMYIO CBA3AHO C JIESITEIIbHOCTHIO COTPYAHUKOB YTOJIOBHO-
UCITOJIHUTENIbHON CUCTEMBI B paMKaX YTOJIOBHOTO CYAONPOU3BO/ICTBA.

3aKkonnocmo 6 y20106HOM CYOONPOU3800CHmEE

Hazanue ct. 7 YIIK P® «3akoHHOCTh IPHU MPOU3BOACTBE MO YrOJOBHOMY
Jey» TI03BOJISIET YTBEPXKAAaTh O HEPACHPOCTPAHEHWM MAAHHOTO IPUHIMINA Ha
CTaauio BO30YXKIEHHUS YrOJIOBHOTO Jejia, OAHAKo 3To He Tak. llomaraem, 4rto
JeiCTBUE MpPHUHIMIIA 3aKOHHOCTU PAacClpOCTpaHseTcs Ha Bce 0€3 HCKIIOYEHUS
CTaJl{ YrOJIOBHOTO CYAOIMPOU3BOJCTBA, a OMPECICHHbIE MPOOJIEMbl peaanu3aluu
JAHHOTO TPUHLMIIA MOTYT BO3HHMKAaTh H3-3a CJa00M IOPUAMYECKON TEXHHUKHU
3aKOHOJATENs, KOTOPBIA B COJEpPKAHWUM CTaThUM HE YyKas3ald, Ha KaKUE 3Tallbl
YrOJIOBHOTO CYJONPOM3BOJICTBA PACIPOCTPAHSAIOTCS TPEOOBaHUs, COJIEpKaLIUeECs B
Hell. B ¢BsA3M ¢ 3TUM, Ha Hail B3V, OOOCHOBAaHHO MMEHOBATh JAHHBIN MPUHIUI
«3aKOHHOCTb B YTOJIOBHOM CYJOIIPOU3BOZACTBEY.

VYTo70BHO-TIpOLIECCYQNIbHBIN  3aKOH TpPeOOBAaHUSA COONIIONEHUS JIaHHOTO
OpPUHIMOA aApecyeT Cyay, IpPOKypopy, CIEAOBATENl0, OpraHy JO3HaHu,
JIO3HABATEIIO, T.€. YYaCTHUKAM YIOJIOBHOTO IIpOIecca, OTBETCTBEHHBIM 3a €r0
JNBUKEHUE, HE PpACHPOCTPAHSISI MX HAa OCTaJbHBIX YYAaCTHUKOB YIOJIOBHOTO
cynonpousBoacTBa. B c¢Ba3u ¢ stuMm, .A. I'pummH  monaraer, 4Tro NpPUHLMII
3aKOHHOCTH TpeJCTaBisieT co00il TpeOboBaHME TOCyAapcTBa K CBOMM OpraHaM U
JOJDKHOCTHBIM JIMIIAM MO0 HEYKOCHUTEIHbHOMY COOJIIOJIGHUIO TPABOBBIX aKTOB,
pPEerJaMeHTUPYIOIIUX  CYJONMPOU3BOACTBO,  COONIOACHHUIO  KOHCTUTYIIMOHHBIX
3aKOHHBIX MPaB M MHTEPECOB Tpa)klaH, BOBJICUYECHHBIX B c(epy MpoleccyalbHON
nesTenbHOCTH .  Ilpu3HaBas — BaXHOCTH  TPeOOBAHMA  HEYKOCHHTEIHHOTO
VICIIOJIHEHHSI  YTOJIOBHO-IIPOLIECCYAJIbHOTO  3aKOHA  BJIACTHBIMH  yYaCTHHUKaMU
YrOJIOBHOTO CYJIONPOM3BOACTBA, XOTEJIOCh Obl OTMETUTh, YTO MPHU TAKOM IOJAXOJIE
CTAaHOBUTCA HEOOA3aTENbHBIM HCIIOJIHEHUWE 3aKOHA JIPYTMMHU  y4YaCTHUKaMU
YTOJIOBHOTO CyAONpPOU3BOACTBA. [[03TOMY, Ha HaIll B3IV, IPUHIMI 3AKOHHOCTH B
YrOJIOBHOM CYJONPOU3BOJACTBE BBIPAXKAETCA B TOM, UYTO OOS3aHHOCTb MCHOJHSATH

¥Cwm.: T'pumnn, I.A. Peanu3zanus NpUHIKIIA 3aKOHHOCTH IIPU MPOM3BOICTBE IO3HAHHMS:
JMc. ...KaHa. opu. Hayk. —M., 2009. -C. 38.
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TpeOOBaHUS 3aKOHA JIEKUT Ha BCEX, 0€3 MCKIIOYEHHs, YYaCTHHKAX YTOJOBHO-
IIPOLIECCYaIbHBIX OTHOILECHUH.

Takke BaXHBIM BHIUTCA TO, YTO YrOJOBHO-NPOLECCYAIBHBIA 3aKOH
CBA3BIBAET COOJIOZCHME 3aKOHA U BO3MOXKHOCTb MCIIOJIb30BAHME CBEJICHUN B
KAaueCTBE JI0KA3aTEeJIbCTB, @ MMEHHO YKa3blBaeT HAa TO, YTO HApyIICHHE HOPM
YTOJIOBHO-TIPOLIECCYAIBHOTO KOJAEKCA, NMPHU IPOU3BOJACTBE IO YTrOJIOBHOMY JENy,
IPUBENET K INPU3HAHUIO JOKA3aTENbCTB, IOJYYEHHBIX C TAKMMH HApYyLICHUSMH,
HEAOMyCTUMBIMHU. [IoMHMO 3TOroO, 3aKOHHOCTH peanu3yeTcs uepe3 TpeboBaHHE K
IpOLECCyadbHbIM  PEHICHUSIM,  KOTOpbleé  JOJUKHBI ~ OBITHb  3aKOHHBIMHU,
000CHOBaHHBIMH 1 MOTUBUPOBAHHBIMH.

Kpome wncnonHeHns NEUCTBYIOIIMX MPABOBBIX HOPM BCEMM YYaCTHUKAMU
YTOJIOBHOTO IIPOLIECCA, BBIAEIAETCS U BTOPOU aClEKT JAHHOTO IMIPUHIUIA, KOTOPBIN
JOTIOJIHSET MTOHATUE 3aKOHHOCTH ITOJIOKEHUEM O COBEPIIEHCTBE CUCTEMBI ITPaBOBBIX
HOPM,  DPETYJMPYIOIIUX  YIOJIOBHO-IPOLUECCYAIBHYIO  JEATEIBbHOCTb.  TyT
HEOOXOUMO €elle Pa3 YHOMSIHYTb O TOM, YTO BEJOMCTBEHHbIE HOPMATHUBHBIE AKTHI,
perIaMeHTHPYIOLIUE YTOJIOBHO-IIPOLIECCYAIbHYO NEeATEIbHOCTD (qmbo
NESTeNbHOCTh, KAaCaloIIyIOCs YrOJOBHOTO CYAONPOHM3BOJACTBA) COTPYIHHKOB
YTOJIOBHO-UCIIOJTHUTEIBHON CHCTEMBI JOJDKHBI B IIOJHOM MEpe COOTBETCTBOBATH
VIIK PO, npu 3TOM y4uTHIBaTh OCOOCHHOCTH (DYHKIMOHHPOBAHUS YUPEKICHUMN
VICTIOHSIONIMX HAKA3AHMUS B BHE JTHIICHHS CBOOOIBI.

Ocywiecmenenue npagocyous mojabKo cyoom, He3a8UCUMOCHb Cyoeill

VYkazanHoe mojokeHue Hauwio 3akperieHue B cT. 8 YIIK P®, B koropoit
ONpEIEIEHO, YTO NPABOCYAUE MO YrOJOBHOMY JI€Ny OCYILECTBIIAETCS TOJIBKO
cynoM. Kak Hamu ObLIO OnpenesieHo BhIlIE, TPaBOCYIUE — €CTh ACSITENbHOCTh Cy/ia
[0 Pa3pEeLICHUIO YTOJIOBHOIO JIeJia MO CYILIECTBY, TaK K€ K JaHHOW AESATEIbHOCTU
HEO0OXOJAMMO OTHECTHU MPOU3BOJCTBO B CyJIe IO MEPECMOTPY MPUTOBOPOB CyAa, KaK
BCTYIIMBIIMX B 3aKOHHYIO CHIIYy, TaK U HE BCTYNHUBIIUX, TaK KaK JESITEIbHOCTH IO
NIEPECMOTPY TIPUTOBOPOB, MO CYILIECTBY, HalpaBlieHA Ha OKOHYAaTEJIbHOE
pa3pelIeHre YroJa0BHOTO Aena.

[IpuHIMI OCYIIECTBICHUS] MPABOCYIUS TOJBKO CyIOM Hambojee TECHO
CBS3aH C NPHUHIOUIIOM Tmpe3ymnnuu HeBuHOBHOCTH (cT. 14 VIIK P®). Bemn
BUHOBHBIM JIUIIO MOXET MPU3HATH TOIBKO CY, IPU 3TOM HEOOXOIUMO BCTYILJICHUE
IIPUTOBOpPA CyJa B 3aKOHHYIO CUTy. Takyke TECHO JaHHBIA MPUHLMUIT B3aUMOCBSI3aH C
WHCTUTYTOM IOJICYTHOCTH YTOJOBHBIX JI€Jl, TAK KaK HEJb3s JUIIUThH MOJCYANUMOTO
IpaBa Ha pPAcCCMOTPEHUE €ro YrojJOBHOIO Jejla TEM CYyAOM, K MOJCYIHOCTH
KOTOPOTO OHO OTHECEHO.

B 4acTHOCTH 3TO OTHOCHTCS K HMHCTPYKIMH O IIPUEME, PETMCTPALMM M NPOBEPKE B
YUPEXKJEHUSAX U OpraHax YroJIOBHO-UCIIOJIHUTEIBHOW CHCTEMbI COOOLIEHUN O MPECTYIUICHUSX U
MPOUCIIECTBUSIX.
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Heo6xoaumMo OTMETUTBH, YTO OCYIIECTBJICHHE MPABOCYAMS TOJBKO CYIOM —
CpEACTBO peanuzanuu COCTA3aTENBHOTO OCTPOCHHUS YTOJIOBHOTO
Cy,Z[OHpOI/IBBO,Z[CTBa.37

HezaBucumocts cyneit 3akpersienHas B cT. 8.1. VIIK P® spnsercs Ha Hamn
B3IJIAJ, OOHOM W3 TAapaHTH HaIJIEKAIIEero OCYLIECTBIEHUS MNPABOCYIHS CYIIOM.
CopmepkaHMe ~ yKa3aHHOTO  NPUHLMIIA  HAmpaBleHO  Ha  obOecreyeHue
OecTpuCTPacTHOTO, CIPABEIJIMBOTO U HE3aBUCUMOTO TMPABOCYAUS CYJIOM, KOTOPBIHA
MPUHUMAET PEIICHUS PYKOBOACTBYSCHh 3aKOHOM, COBECTBIO W BHYTPEHHUM
yOeXKIeHUEM.

Yeaowcenue uecmu u 0ocmouncmea nuunocmu

TpeOoBaHus yBaXKeHHs] YECTH U JIOCTOMHCTBA JMYHOCTHU, 3aKPEIJICHHBIE B CT.
9 VIIK P®, 06e3ycioBHO, pacnpoCTpaHSIOTCS Ha BCE JTambl YroOJOBHOTO
CyJONPOU3BOACTBA, MU 3aKIKOYATCAd B 3alpeTe Ha OCYLIECTBICHUE IEHCTBUU U
NPUHATHE PELICHUM, YHUKAIOIMX YECTh U JOCTOMHCTBO YYaCTHHUKOB YT'OJIOBHOTO
CYJIONIPOU3BOJICTBA, OOpAIllEHHE YHUKAIOIIEE UX YeJIOBEYECKOE JOCTOMHCTBO JIUOO
CO3JIal0IIEE OMACHOCTh I WX JKM3HU W 310pOBbiA. Takke, MOJ 3amperom
HaXOAUTCS NPUMEHEHUE HACWIIMSA, IIBITOK, APYrOro KECTOKOI0 WM YHWKAOIIETO
YeJI0BEYECKOE JOCTOMHCTBO OOpalleHue.

Heo0xoaumMo yuuThIBaTh, YTO YKA3aHHBIN 3alpeT pacpOCTPaHAETCS UMEHHO
Ha geiictBus ¥ (MIM)  pENICHHWsS]  BJIACTHBIX  CyOBEKTOB  yYTOJIOBHOTO
CyZIONIPOU3BOACTBA, KOTOPHIE MMEIOT CBOEW HEIOCPEACTBEHHOW LEIBI0O YHU3UTH
4ecTb JMOO JOCTOMHCTBO YYacTHHMKAa CYAOIpPOU3BOJCTBA. Tak, Hampumep,
npuMeHeHne (U3UYECKOW CHUJIBI WM CHEIUATBHBIX CPEICTB B YCTAaHOBJICHHBIX
3aKOHOM CJIy4asix ¥ B HaJJIeXKaIIEM Mopsake (HarpuMep, pH 3aJiepKaHuH JIHIIA, TI0
MOJAO3PEHUIO B COBEPLICHUH MPECTYIUICHHS WU NIPU MPOHUKHOBEHUHU B TIOMELIEHUE
JUIs  TIPOM3BOJICTBA OOBICKA) HE MOXKET pACICHMBATBCA KakK JESTEIbHOCTb,
Hapyllamas pacCMaTpUBa€Mbli TPUHLINII.

[TonoxkeHuss paccMaTpUBAEMOrO MPUHIMIA PEATU3YIOTCI B OTACJIBHBIX
HopMax YIIK P®, u 3akimtouaroTcsi B 3alpeTe Ha pasriallleHHe JAHHBIX O YACTHOU
KHM3HU YYaCTHHKOB YTOJIOBHOTO CYJONPOW3BOACTBA Oe3 mx cormacus (4. 3 cr. 161
VIIK P®), npucyrcTBue cienoBarenis NP OCBUICTEILCTBOBAHUU JIMIIA JPYTOTrO
T10J1a, €CJTU OCBHJIETEIILCTBOBAHUE COMPOBOXKIaeTcss oOHaxeHueM (4. 4 cr. 179VIIK
P®), mpon3BoaACTBO JIMYHOTO OOBICKA JIUIIOM JIPYTOTO ITOJIa, YeM OOBICKHBAeMbIi (4.
3cr. 184).B . 3 4. 2 ct. 241 VIIK P® nomyckaercss pacCMOTPEHHE YTOJIOBHOTO
Jiena B 3aKpbBITOM CyA€OHOM pa3OupaTenbCTBE, C LEJIbI0 MIPEIOTBPATUTH
pasrianieHre CBEeACHUI 00 MHTUMHBIX CTOPOHAX XU3HU YYACTHHKOB YTOJOBHOTO
CYJIONTPOU3BO/ICTBA JINOO CBEACHUM, YHUKAIOIIUX UX YECTh U JIOCTOMHCTBO.

OCOOEHHOCTBIO  YTOJIOBHO-TIPOIIECCYAIbHOM  AESATENBHOCTH B MECTax
JUIIEHUsT CBOOOABI SIBJSIETCA TO, YTO OHA MPOU3BOJUTCA MPEUMYIIECTBEHHO B

3Mlo muenuto aBTOpa, O <HUHUCTON» COCTA3ATEIBHOCTH B YTrOJOBHOM CYJOINPOU3BOACTBE
MOKHO TOBOPHTH JIMIIL Ha CYACOHBIX CTAausAX, TaK KaK MOCYAcOHOE MPOU3BOJICTBO SIBISETCS
MPEUMYILECTBEHHO JICSITENbHOCTRIO OPIaHOB PACCIIEIOBAHUS, C AJIEMEHTAMU COCTA3aTEIbHOCTU TPU
HaJUIeKaIlel aKTUBHOCTH YYACTHUKOB YTOJIOBHOTO CYJIOIIPOU3BOJCTBA CO CTOPOHBI 3AILUTHI.
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OTHOIIECHUHW JIWI], paHee COBEPINABIIUX NPECTYIUICHUS W OTOBIBAIOIIMX 33 3TO
Haka3zaHue. JDTO HE MOKET HM B MaJleHIeH CTENeHW OTrPaHWYUTh PeaaTru3aluio
NPUHITUIIA YBAXXEHUS YE€CTH M JOCTOMHCTBA JIMYHOCTH B OTHOIICHHM YKa3aHHBIX
aun. JIaHHBIH BBIBOJ MOXXHO apryMEHTHpPOBATh TeM, 4TO 4. 2 cT. 12 YToJ0BHO-
WCITOJIHUTEIILHOTO KoJiekca P® comepxuT clieayromiee IMOJIOKEHUE. OCYKICHHBIC
MMEIOT MPABO Ha BEXKJIMBOE OOpaIeHrue Co CTOPOHBI MEPCOHANA UCTPABUTEIHLHOTO
yUpeXACHUs, HE [IOJDKHBI TOABEPTaThbCs IKECTOKOMY WM  YHWIKAIOMIEMY
YEJIOBEUECKOE JOCTOMHCTBO OOpAIlEHWI0 WM B3BICKAHWIO. B aesTenpHOCTH
YTOJIOBHO-HUCITOJTHUTEIBHBIX HHCIICKIIMA JTAHHBIA MPUHITUI TAaKXe JIOJDKEH OBITh
peanu3oBaH B TIOJHOW Mepe, HE3aBUCUMO OT TOTO OCYIIECTBISACTCS JIU
JESATSIIBHOCTh HMHCIIEKTOPA B OTHOIIEHWUH OOBHWHSAEMOTO, IOa03peBaeMoro (mpu
NPUMEHEHUH Mephbl MPECceYeHHs] B BHJE JOMAIIHEr0 apecTa), WJIH B OTHOIICHUH
YCIIOBHO OCY’KJICHHOTO, JTNOO OTOBIBAIOIIEI0 HaKa3aHUE HE CBA3AHHOE C U30JIAIUEH
OT 00111eCTBA.

Takum oOpa3oMm, paccMaTpUBaeMbIii TPUHIIMIT YTOJOBHO-TIPOIECCYyaTbHON
NEeATEeILHOCTH HU B MaJICUIIICH CTEIICHH HE MOXKET YMAaJSThCA B CIydasx, KOrja B
KaueCTBE YYAaCTHHKOB YIOJIOBHOTO  CYJIONPOM3BOJCTBA BOBJICUEHBI  JIWIIA,
OTOBIBAIOIIME HAKa3aHWE B BHJE JUIICHUS CBOOOIBI (OCYXKICHHBIE K JIPYTUM
HaKa3aHUSM).

Henpukocnosennocms a1uunocmu

Cratpst 10 YIIK P® roBoput 0 TOM, 4TO HUKTO HE MOXET OBITh 3aJep>KaH IO
MOJO3PEHUIO B COBEPIICHUH MNPECTYIUIEHHUS WM 3aKJIIOYEH IOJ CTPAXY IpPHU
OTCYTCTBMHM Ha TO 3aKOHHBIX OCHOBaHWH, npeaycMoTrpeHHblx YIIK P®. Jlo
Cyl1Ie0OHOTO PpEIICHUS JHUI0 MOXET OBbITh MOJBEPTHYTO 3aJEPKaHUI0 HA CPOK HE
oonee 484acos.

Tak kak YIIK P® cBs3biBaeT peanuzaiyio MPUHIMIIA HEIPUKOCHOBEHHOCTH
JUYHOCTH C 3aKOHHOCTBKO €ro 3aJ€pKaHusl U TPUMEHEHUS K HEMY MeEpbI
MIPECEUYEHNs B BUJI€ 3AKIIFOUEHUS MOJ CTPaxy, TO MOXKHO KOHCTaTHUPOBAThb, YTO
JAHHBIN puHIUN B ycnoBusx MY umeer cBou ocobenHoctr. Ho 3T0 He BausieT Ha
obecrieueHre TpaB JIMYHOCTH B CBSI3M C T€M, YTO OCOOBINA MPABOBOM CTATyC JIUII,
OTOBIBAIOIINX HAaKa3aHWE B BHJIC JHIICHUS CBOOOJBI, PETYJIUPYETCS YrOJIOBHO-
VCIOJIHUTEIBbHBIM 3aKOHOJIATENBCTBOM, KOTOPOE M HAKJIAABIBACT JOMOJIHUTEIbHBIC
OTPAHUYECHHS HA YKA3aHHYIO KATETOPHIO JIII.

Peanuzanus 1aHHOTO NMpPUHIMIIA OTPaHUYCHA MO PAAYy NMPUYHUH. Bo-mepBbIX,
€CJIM TOBOPHUTH O 3aJCPKAHUU KaK MEpPE MPOLECCYAIbHOIO IPUHYXICHUS, TO
MoJiaraeéM, 4TO MPUMEHSTh €r0 B OTHOIICHWH JIUI[, OTOBIBAIONINX HaKa3aHWE HE
nenecooopasHo. CyTb JaHHOM Mepbl NPUHYXKIEHUS — KPATKOCPOYHAs W3OS
MOJAO3PEBAEMOr0, [JIsl OINPENEJEHUs] €ro MPUYACTHOCTH K COBEPLICHHOMY
MPECTYIUIEHUIO M Pa3pelIeHHs] BOIIpOca O IMPUMEHEHUM MEpbl IPECEUYEHHUs], 4TO
BUJIUTCA OECCMBICIEHHBIM B OTHOIIECHUU JIMI], U30JMPOBAHHBIX OT OOIIECTBa IO
npuroBopy cyzaa (ocykaeHHbIX). Bo-BTOpbIX, B cilydae OOHApy>KEHHUS MPU3HAKOB
MPECTYIUIEHUSI OMNEPATUBHBIA JEKYPHbI TNPUHUMAET MEPBl K 3aEpPKAHUIO
BHUHOBHBIX; U30JINPYET MOA03PEBAEMBIX B COBEPIICHUU NPECTYIJIEHUS B OTJCIbHbBIC
KaMepbl, WCKIIOYMB TPU ITOM BO3MOXXHOCTh WX TEPETOBOPOB MEXAY COOOW U
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APYTMMH JIMIAMK ., TIPH 5TOM, B COOTBETCTBHH C IMPABHIAMH BHYTPEHHETO
PACIIOPSIKA MCIIPABHTEIBHBIX YIPEKICHHUIL ), B CIIydae COBEPLICHHS IPECTYILICHHS
ONEPaTUBHBIA JEKYPHBIA MOXET CBOMM IIOCTAHOBIICHHEM IIOMECTUTH JIMLO B
mTpaHON U30JATOpP, OJUHOYHYIO KaMmepy 10 Npuxoaa HavanbHuka MY, HO He
Oonee yeM Ha 24 yaca. [Ipu 3TOM Takast SKCTpEeHHAas U KPAaTKOBPEMEHHAsI U30JIALIMS
OCYXJEHHOT'O HE CUATAETCA NUCUUTLUIMHAPHBIM B3bICKAHHUEM.

Ocoboe 3HaueHUe ISl JeATeTLHOCTH YTOJIOBHO-WCIIOJHUTEIBEHON CHCTEMBI
MMEET MOJIOKEHUE O TOM, YTO JIMIO, B OTHOLIEHWH KOTOPOTO B KA4ECTBE MEPHI
pecedeHns] N30paHo 3aKIIOUYCHHE TIOJ CTPAXKY, JOHKHO COMEPKATHCSA B YCIOBUSX,
WCKJIIOYAIOIINX YTPO3y €ro W3HU U 300pOBbI0.B CBfA3M C oOmNpeneneHHbIMU
npobiieMaMu peanu3allii JaHHOTO TOJIOKEHHUsS, Ha 3TO HE OJHOKpPATHO oOpariain
BHUMaHue EBponelickuii Cyn 1o mnpaBaM 4YelOBEKa, W BBIHEC MWJIOTHOE
MOCTaHOBJIEHUE 1O Jeny «AHaHbeB U Apyrue npotuB Poccun» ot 10.01.2012r. B
KOTOPOM KOHCTaThpoBall Hanuuue B Poccuiickor @Penepanuu CTPYKTYPHOU
npoOemMbl 0ECUYENOBEYHBIX U YHWKAIOUIUX JIOCTOMHCTBO YCJIOBHM COJEp:KaHHS B
CJEACTBEHHBIX H30JATOpPaX M MPEIJIOKUI HEKOTOpbIE IYTH PELIEHUsS JaHHOU
npoGnemsr.*

Oxpana npaé u c60000 uenoeeKka u 2paxcOaGHUHa 6 Yy20/106HOM
cyoonpouseoocmee

Cratpss 11 VYrosoBHo-mpoueccyaibHOro kojekca P® BkiIro4aer B 4HUCIO
OCHOBOTIOJIATAIOIIMX Hayajl YroJOBHOIO MpoIiecca MPUHIIMIT OXPaHbl PaB U CBOOOT
YeJlIOBeKa M TpaKJaHMHA B YrOJIOBHOM CyJIONpOU3BOACTBE. JlaHHas HopMma
3aKpeIUIsieT Pl 00sI3aHHOCTEN JTOMKHOCTHBIX JIUI], BEAYIINX YTOJOBHBIN MPOIECC
0 OTHOILIEHUIO K JPYrMM YYacTHHUKaM YTOJIOBHOTO cynonpousBoiacta. Cyn,
IPOKYpOp, ClieI0BaTeNb, J03HaBaTedb OOs3aHbI Pa3bACHATH I10J103PEBAEMOMY,
00BHHSIEMOMY, MOTEPHEBIIEMY, IPAXKIAHCKOMY HCTILY, TPaXkKJIaHCKOMY OTBETUHUKY, a
TaK)Ke JIPYTUM YYaCTHUKaM YrOJIOBHOTO CYJIOIPOU3BOICTBA UX MpaBa, 00S3aHHOCTU
U OTBETCTBEHHOCTh U 00O€CIEeUrBaTh BO3MOXKHOCTh OCYIIECTBJIEHUS 3THX MpaB. B
cly4yae corjacusi Jull, O00JaJaluX CBHUJIETEILCKUM HMMYHHUTETOM, JaTh
MOKa3aHusl J103HABaTeNb, CIEAOBATENb, MPOKYPOP M CyA OOs3aHBI MPEAYNpPEIUTh
YKa3aHHBIX JIMI O TOM, YTO HMX IIOKAa3aHUs MOTYT MCIOJb30BaThCsi B KayeCTBE
JI0KA3aTeJIbCTB B XO/€ aJbHEHIIEr0 MPOU3BOACTBA MO YTOJIOBHOMY AEIY.

[Ipy HaJIMYMK AOCTATOYHBIX JTAHHBIX O TOM, YTO MOTEPIEBIIEMY, CBUAETEIIO
WIM WHBIM YYaCTHHKAM YTOJOBHOTO CYOIIPOU3BOJICTBA, a TaKXkKe HUX OJIM3KUM
POJICTBEHHUKAM, DPOJCTBEHHHKAM WM OJU3KUM JIHIAM YIPOXKAIOT YOHICTBOM,
NPUMEHEHUEM HACWIINSI, YHUUYTOKCHUEM WUJIM MOBPEXJACHUEM HUX UMYIIECTBA JHO0
WHBIMU OIACHBIMU MPOTUBOMPABHBIMU JEIHUSIMH, CYI, MPOKYpOp, CJIEI0BATEIb,
opraH J03HaHUSA M JO3HABaTelIb MPUHUMAIOT B Mpeerax CBOEH KOMIIETEHLUUU B

¥Cm.: MHCTpYKIUS IO HAM30PY 32 OCYKICHHBIMU. [TyHKT 228; UHCTPYKIHUS 10 HAA30pY
3a OCYXKJICHHBIMHU B BOCIIUTATEIbHBIX KOMOHUAX. [TyHKTHI 5.5.6.1 5.5.7.

Y 1BepKaeHbI MpHKa3oM MuHUCTpa foctuiun oT 03.11.2005. Ne 205.

0 Cm.: HocranoBieHue EBpomneiickoro Cyna mo mpaBaMm 4esoBeKa MO Jeny «AHaHbEB U
npyrue npotuB Poccun» ot 10.01.2012. // CIIC KoHcynbTaHT mmtoc
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OTHOILIEHUU YKA3aHHBIX JIMI Mephl OE€30MaCHOCTH, MPETyCMOTPEHHBIE YaCThIO
neBsTol crtatbu 166, yacTeio BTOpoil ctaTthu 186, yacThio BocbMOM cTaThu 193,
nyHKTOM 4 4dactu BTopoi ctathu 241 u vacteio msaroi crateu 278 YIIK PO, a
TaKK€ HHbIE Mepbl 0€30MacHOCTH, MPEAyCMOTPEHHBIE 3aKOHOAATEIbCTBOM
Poccuiickon (De,ﬂepaHI/II/I.41 Bpen, npuunHEeHHBIN JUIy B Pe3yibTaTe HAPYIICHUS
€ro MpaB U CBOOOJ CYZOM, a TaKXe JOJKHOCTHBIMU JIUIIAMHU, OCYIIECTBIISIOIMIUMHU
YTOJIOBHOE TIPECIIEA0BaHUE, OAJICKUT BO3MEILIEHUIO IO OCHOBAHUSIM U B TIOPSJIKE,
KOTOPBIE YCTAaHOBJIEHBI Y TOJIOBHO-IIPOLECCYATIbHBIM KOJIeKCOM PO.

B cootBerctBUHM ¢ TeMm, uyto mnojoxkeHust cratbr 11 YIIK P® HocsT
pa3HOHAIPaBJICHHBIA XapakTep, TMO3BOJMM ce0e COTJAaCUThCA C TeM, 4YTO
HAaUMEHOBAaHHUE YKa3aHHOW CTaTbU HE BIOJIHE COOTBETCTBYET €€ COJEPKAHHUIO M
HOCUT He paldouMii, a OTCHUIOYHBIM XapakTep, MpPUYEeM IO CaMbIM PA3JTUYHBIM
BOIIpOCaM, JIPYT C APYrOM HE CBSI3aHHBIM. B TakoM BHJie CyIlleCTBOBAaHUE MPUHIUIIA
YTOJIOBHOTO CYJIONPOM3BOJICTBA, TOMMEHOBAHHOTO B Ha3BAaHWU JAHHOW CTaThH, C
TEOPETHUYECKHUX MO3UIUH CIIOpHO. "

HecmoTpst Ha HecoBepiieHCTBO ykazaHHOM HOpMBI YIIK P®, ona 6e3yciioBHO
CroCcOOCTBYET 3amuTe mpaB JUYHOCTH. OOS3aHHOCTH BJIACTHBIX YYAaCTHHKOB
YrOJIOBHOTO CYIOMPOU3BOACTBA PA3bSICHITH MpaBa U 00S3aHHOCTH JIUIAM C YYETOM
uX (PaKTUYIECKOTO TPOIECCYATbHOTO TIOJIOKEHUS TIPEJCTABISACTCS BaKHBIM
DJIEMEHTOM MEXaHW3Ma 3alllUThl TpaB JUIHOCTH. DaKT pPa3bsICHEHUS TpaB U
00s13aHHOCTEH yYaCTHHKAM YTOJIOBHOTO CYJONPOHM3BOJICTBA JIOMKEH OTPAXaThbCs B
IIPOTOKOJIaX (HOKYMEHTaX) IMPOIEeCCyaabHBIX ICHCTBUN, IPOU3BOANMBIX C YIaCTHEM
YKa3aHHBIX JII], U IOATBEPKIATHCS UX TIOJIIUCHIO.

3akperyieHue 00S3aHHOCTH JOJKHOCTHBIX JIUI[ OOECIeYuTh OEe30MacHOCTh
YYaCTHUKOB YTOJIOBHOTO CYJIONIPOU3BO/ICTBA KOppEeCTIOHIUpyeTCs C
COOTBETCTBYIOIIMM IIpaBoM. B cooTBeTcTBUU € 4. 2 cT. 2 PepepanbHOro 3aKoHa «O
rOCyJapCTBEHHOW 3alllUTe€ TMOTEPHEBIINX, CBUAETENEd M MHBIX YYaCTHUKOB
YTOJIOBHOTO CYIOMPOU3BOJICTBA» MEPbl T'OCYAAapCTBEHHOM 3allUThl MOTYT OBITh
TaK)Ke€ MPUMEHEHbI O BO30YXKJEHHUS YTOJIOBHOTO Jieia B OTHOILIEHUU 3asiBUTEII,
OYEBHJILIA WM KEPTBbl NPECTYIUIEHUS JIMOO HMHBIX JMI[, CIOCOOCTBYIOIIUX
NPEAYNPEKIACHAIO WIA PACKPBITHIO TpecTyruieHus. HeobxoammMo OTMETHTh, 4YTO
nepeunciennupie B 4. 3 ct. 11 VIIK P® npomneccyanbubie Mepsl 0€30macHOCTH
MOTYT OBITh pEaJTM30BaHbI JIMIIh HA CTAAUSIX MPEABAPUTEIBHOTO PACCIEAOBAHUS U
CyneOHOTO pa3dupaTenbCTBRA.

HaubGonee sddextuBHON Mepoil 6€30macHOCTH B OTHOIICHUH YYaCTHUKOB
YTOJIOBHOTO  CYAONPOW3BOACTBA, U3 YHUCIAA OCYXICHHBIX MOXKET SIBISTHCSA
HEJIOMMYCTUMOCTh  pasrjamieHuss (akta COAEHCTBUS OCYXICHHOTO BIIACTHBIM
YYaCTHMKAaM YTOJIOBHOTO CYAOINPOU3BOJCTBA, JuOO (¢akra oOpamieHus ¢
3asBJI€HUEM O TMpecTyrieHuu.C 3TOM LEeNIbl0 COTPYIHUKAMHU HCIPABUTEIHLHOTO
YUpEXKACHUS JOJDKHBI TPUHUMATHCS PSAJl OPraHU3aIl[MOHHBIX MEp, HAIIPUMED, YTOObI
HE pasrjamarbh (akT oOpallleHHs OCYX IAEHHOTO C 3asBIICHUEM O MPECTYIUICHUH,
BMECTO MPOTOKOJIA MPUHATHUSI YCTHOTO 3asiBICHUS O MPECTYIIEHUH, COTPYIHUKOM

“ IlepBonavanbHas pemakuust 4. 3 cr. 11 VIIK P® He comeprkana yKa3aHHs Ha BO3MOYKHOCTH ITPUMEHCHHUS
Mep 0€30MacHOCTH B COOTBETCTBHUH ¢ NpyruMHu, momumo YIIK P®, 3akonamu.
42Besnenxun, B.T. YIoNOBHbII nporiecc Poccun: yueb.mocodue. —M., 2006. -C.38.
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COCTaBIISIETCSl paniopT 00 OOHAPYKEHHH PU3HAKOB NMPECTYIUICHHS (T.€. MHUIIMATHBA
JUIs. Ha4yaJla yrOJOBHO-TIPOLIECCYAIbHON AEATEIbHOCTU B 3TOM Cily4yae O(ULUAIbHO
UcxoauT ot cotpyanuka NY). Kpome Toro, B ciydae HEOOXOJUMOCTH, K YIaCTHHKY
YrOJIOBHOTO CYIONPOU3BOCTBA U3 YHUCIIA OCYXICHHBIX, OTOBIBAIOIIMX HaKa3aHUE B
BUJIE JIMILIEHUSI CBOOOJBI, MOTYT OBITh IPUMEHEH NEpPEBOJ B O€30IIaCHOE MECTO B
coOTBeTCTBUM ¢ IL.I. 171-1771IpaBun BHYTpEHHEr0 pacnops/ika UCIpaBUTEIbHBIX
YUPEKICHUM.

Henpuxocnosennocmo scunuuia

3akpemnenHsii B ¢T. 12 YIIK PO npuHuInn HEMPUKOCHOBEHHOCTH JKUJIHINA B
yroioBHoMm mporecce P® mpencraBnser co0o0il  COBOKYIMHOCTh — MPaBHII,
YCTAaHABJIMBAKOIINX IPABOBOW PEXUM COBEPILIEHUS YTOJOBHO-TIPOLIECCYAIBHBIX
JNEeUCTBUN B JKWIHILE, KOTOPBIM OOECreYMBaeT TapaHTUM YBa)XKEHUS JIMYHOU U
CEMEMHON JKU3HM, JKWIWIIA W KOPPECIOHJICHIMU M COACPKUT TOJBKO TAaKUE
OTPaHUYEHHUS OATOrO0 MpaBa B OTHOWIEHUM IKWJIWIIA, KOTOpBbIE MPSAMO
00yCJIOBIIUBAIOTCS  HEOOXOJUMOCTBIO  PacCieOBaHMS M IPEAOTBpAICHUS
NPECTYIJICHUH M HE SABJISIOTCS YPE3MEPHBIMU MO CPABHEHUIO C HEOOXOAMMOCTHIO
OecTpensITCTBEHHOTO OCYIIECTBICHUS TAKOU ESTEIBHOCTH .

VYka3aHHbIC PABUJIA 3AKIIFOYAIOTCS B CIEAYIOLIEM:

1. OcMOTp XKunuia NpOU3BOAUTCS TOJIBKO C COTJIACHS MPOKUBAIOIIUX B HEM
JUIl WM Ha OCHOBAaHUU CYACOHOTO pEIIeHUs, 3a HUCKIIOYEHHEM CIIy4aes,
npeaycMoTpeHHbIX 4. Sct. 165VIIK PO.

2. OOBICK W BBIEMKA B JKWJIMIINE MOTYT MPOW3BOJUTHCS HA OCHOBAaHUU
CyneOHOro pelieHusi, 3a UCKIIOYEHUEM CIIy4aeB, MPEAyCMOTPEHHBIX 4. 5 cT. 165
VIIK PO.

[TpenycmoTrpennsie 4.5 ct. 165 VIIK P® uckiroueHus OTHOCATCS K CIIydasiM,
HE TEPMSIIMM OTJIAraTteibCTBa, MPU ATOM 0053aTENIbHBIMU YCIOBUSIMHU SIBJISIFOTCS:
BBIHECEHHUE CIIEJOBATENIEM MOCTAHOBJIEHUS O MPOU3BOJICTBE OAHOTO U3 YKA3aHHBIX
CJIEICTBEHHBIX JEHUCTBUM, a TaKXkKe YBEJOMJIEHHE B TeueHue 24 4acoB O €ro
IIPOU3BOJICTBE CYJIbU U IPOKYpOpAa.

Hecmotps Ha TO, uTo 3akoHomarenb B cT. 12 VIIK ykazan orpanuyeHHOE
KOJIMYECTBO CIIEJCTBEHHBIX JedcTBuii. Ha Ham B3rmsm, mpu HEOOXOIUMOCTH
IIPOM3BOJICTBA B JKUJIMIIE JTFOOOTO CIIEICTBEHHOTO NeHCTBUS (HAaIpuMep, MPOBEPKU
MOKAa3aHUW HA MECTE, CIEICTBEHHOIO SKCIIEPUMEHTA, IOMPOCA B MECTE HAXOXKICHUS
JOTIPAIIMBAEMOTO | Jp.) HEOOXOIUMO HUCHPANIUBATL COTJIACHE IMPOXKUBAIOIIUX B
HEM JIUII, N0 NeCTBOBATH B MOPSJIKE, ycTaHOBICHHOM CT. 165YIIK PD.

B coorBerctBum ¢ YIIK P® non xunvinem NOHUMAETCs UHAWBUAYAIbHBIN
KUJION IOM C BXOJSIIMMH B HETO KUJIBIMU U HEXUJIBIMU NOMEUIEHUAMH, KHUIIOE
MOMEIICHHE HE3aBUCUMO OT (OPMbI COOCTBEHHOCTHU, BXOASAIIECE B KUIUIIHBINA (POHT
U UCIIOJb3YEMOE JJIsl TOCTOSIHHOI'O WJIM BPEMEHHOTO NPOKUBAHUS, a PABHO MHOE
MOMEIICHUE WM CTPOEHHUE, HE BXOASAIIEEe B MKUIMIIHBbIA (HOHMA, HO HCIOIb3yeMOe
s BpemenHoro npoxkuBanus (m.10cr. 5 VIIK P®).

* Vronosro-npoueccyansHoe mpaso Pocceniickoit ®enepamun / otB. pen. F0.K. Sxumosnu. — CI16, 2007. —
C. 96.
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Heobxoaumo omnpenenuTs, SBISIOTCS JIM SKWJIUIIEM MecTa MNpOKUBaHUSA
OCYXJIEHHBIX K JIMIIEHUIO CBOOOJbI. HeoOOCHOBaHHOW BBIMISAUT TOYKA 3PEHUS
N.B. MaTBUEHKO, KOTOPBIA MPEANOI0KUII, YTO KUIUIIEM B YTOJIOBHOM ITPOLIECCE
MOTYT SIBJISIThCS HWCIIPABUTEIbHBIE YUPEKICHUS U CIIECICTBEHHbIE H30JISITOPBI, Ha
TEPPUTOPUM KOTOPBIX aJIMHHHUCTpalus o00s3aHa YJOBJIETBOPUTH MOTPEOHOCTH
OCYXKICHHBIX U apPECTOBAHHBIX B JKHNHINE . JIaHHAS [O3HIES BBIBIBACT P
BO3paxkeHui. Bo-nepBbix, cornamasch ¢ A.B. benskoBbIM, KOTOpPBIA BBIIEISET
CIeNyIONME TPU3HAKU IKWIHINA: SKWIUIIE JODKHO OBITh TPHUTOAHBIM  JIJIS
MPOKMBaHMS, OBITH TMpEeAHA3HAYEHHBIM IS TMPOKUBAHUS, WCIIONH30BATHCS IS
IPOXKHBAHMS, CBOOOZHO BBIOMPATHCS >, XOTEIOCh OBl OTMETHTh, 9YTO MECTa
NPOKMBAHKS B YUPEKACHHSIX, WCIOJHSAIONMNX HAKA3aHWE B BHUAC JUIICHUS
CBOOOJIbI, HE 00JaJAaI0T TaKUM MPU3HAKOM Kak cBoOoaa BbiOOpa. Bo-BTOphIX, B
COOTBETCTBHH C 4. 5 cT. 82 Yrosi0BHO-UCTIONHUTEIBHOTO Kogekca PD ocyxnenHble,
a TaKKe MOMEUIEHUs, B KOTOPHIX OHM MPOKUBAIOT, MOTYT MOABEPraThbcs OOBICKY, a
BEIIM OCYXKICHHBIX - AOCMOTPY. IIpH 5TOM OOBICK' KHIBIX ITOMEIICHHI MPH
HAJIMYMM B HUX OCYXJICHHBIX JIONyCKAaeTcs B Ciy4asX, He TepIsiux
oTnaratenbcTBa. HeoOXoauMo OTMETUTh, YTO 3aKOHOAATENb MPU PEryJIupOBaHUU
00OBICKa TIOMEIIEHUH, B KOTOPBIX MPOXKUBAIOT OCYKICHHBIC, HE YIOTPEOUST TaKoin
TEPMUH, KaK XKUJIUIIE. BhIlieckazaHHoe, Ha Halll B3TJISIT, TIO3BOJISIET CIENIATh BBIBO/T
0 TOM, YTO TIOMEIICHHSI, B KOTOPHIX MIPOKUBAIOT OCYXKJCHHBIC B TIEPUO]T OTOBIBAHUS
HAaKa3aHWs, HE MOIAIAI0T 1101 ONPEICIICHUE KUIUIIA B COOTBETCTBUM ¢ Y IIK PO.

Totr ke BBIBOA MOXXHO NPUMEHHTh W OTHOCHUTEIBHO MECT COJEpKaHUS
M0/I03PEBAEMBIX OOBHHSIEMBIX IO/ CTPAXXEH B CIEACTBEHHBIX M30JsATOpax. Ha dro,
paccMaTpuBasi 3asBICHHUE O TMPU3HAHUM TPAaBUJ BHYTPEHHETO PpaCIOpsIKa
CJICZICTBEHHBIX HW30JIATOPOB YTOJIOBHO-UCIIOJHUTENBHOM cHUCTeMbl (Y TBEPIKICHBI
[Ipukazom MunucrepctBa toctunuu Poccuiickoit ®@enepanun ot 14.10.2005Ne
189) B omHom u3 cBoux penieHuid ykaszan BepxoBubiii Cyn P®: «B cuiy
denepanabHOro 3aKOHA IMOJ03PEBacMble UM OOBUHSAEMBIE COJEPXKATCS B MeECTax
CoZlepaHusl MOJ CTPaKeW, KOTOPbIE SBISIIOTCS CIEHHUATBHBIMU YUPEKACHUSIMHU.
OTu JuIa pa3MeNalTcs B KaMepax M HaxXOoMA[TCs IMOJ| OXpPAaHOW W HaA30pOM, TIe
06s13aHBI COOTIONATH TpeGOBaHMs pesknmar».*’

“Cm.: MarBuenko, W.B. Mepsl  YroJOBHO-IIPOIECCYAILHOIO  IPHHYKICHUS,
OTPAaHMYMUBAIOIINE MPABO HA HEMPUKOCHOBEHHOCTH >KWJIMIIA TIPU PACCIEIOBAHUY MPECTYIICHUI!
JuC. ... Kaud. fopun. Hayk / U.B. MatBuenko. — M., 2000. —C. 64. {{ut. no: benskos, A.B.
[IpuHLIMI HEPUKOCHOBEHHOCTHU UJIMINA MPU PacClieOBAHUU MPECTYIUICHUH, COBEPIICHHBIX Ha
TEPPUTOPUH  HCHPABUTCIBHBIX  yupexaeHuii // OCOOCHHOCTH  YrOJIOBHO-TIPOIIECCYaTbHOMR
NesITeIbHOCTH B opranax u yupexaeHusx ®CHUH Poccun: ¢6. marepuanoB Mex/1. Hay4YHO-TIPAKT.
cemunapa (Bomorma, 1 urons 2007r.) / mox pexa. kaua. 0pua. Hayk, goreHTa A.A. KpsimoBa. —
Bosorma: BUITD ®CHH Poccun, 2008. -C. 169).

45 benskos, A.B. Yka3.pa6. C. 172.

4 g nanHoM ciaydae YUK P®, Bugumo, ykazbiBaeT Ha PEKUMHBIA OOBICK M JTIOCMOTD,
KOTOpBIE MPOU3BOJATCS B COOTBETCTBHHM C BEIOMCTBEHHHIMH HOPMATHUBHBIMHU AaKTaMU C IIEJIBIO
oOecrneveHns pekuMa B UCIIPABUTEIBHBIX YIPEIKICHHSIX.

" Pemenne Bepxoeroro Cyna P® or 31.08.2009Ne I'KITN09-734 //CIIC KoHcynbTant
[Lroc



40

Taxxe MOXET BO3HMKHYTh BOIIPOC 00 OTHECEHHWU NOMEILIEHUH, B KOTOPBIX
IIPOXOJAT JUIMTENBHBIE CBHJAHUS OCYXKICHHBIX, K >kwiminy. [lomaraem, 4ro B
JAHHOM CJy4yae HEOOXOAMMO UCXOAUTH U3 TOr0, YTO HENPUKOCHOBEHHOCTh YAaCTHOM
KU3HU JIML, OTOBIBAIOUIMX HaKa3aHWE B BHJIE JIMIICHHUS CBOOOMBI, OTpaHUYEHa
IIOJIOXKEHUSAMHU Y TOJIOBHO-UCIIOJIHUTENIBHOTO KOJEKCA, a TAaKK€ BEJOMCTBEHHBIMU
HOPMATUBHBIMM akTaMu MuHuctepctBa toctuiun U DenepanbHOil  Cy X ObI
UCIIOJTHEHMS HaKa3aHuii Poccuu, perynmpyomuMu pexkuM OTObIBAaHUS HAKa3aHUs B
BUJIE JIUIICHUS CBOOO/IBI.

Taiina nepenucku, meneOHHBIX U UHBIX NEPe206OPO8, NOYMOBDHIX,
menezpaguvix u UHBLIX COOOUeHUT

Taitna nepenucku, Tene@OHHBIX W MHBIX TE€PErOBOPOB, IMOYTOBBIX,
TenerpadHbIX U MHBIX COOOIIEHUN KaK MPHUHIMI YTOJIOBHOTO CYAONPOU3BOICTBA
03HAYaeT, 4TO OrpaHMYEHUE IpaBa rpak/iaH Ha TallHy MEpenucKu, TEIePOHHBIX U
WHBIX TEPEroBOPOB, MOUTOBBIX, TeierpadHbIX U HHBIX COOOIIECHUN JOMYCKAETCs
TOJIbKO Ha OCHOBaHuHU cyaeOHoro pemenus (cr. 23 Koncrutyuuun P®, 4. 1 ct. 13
VIIK P®).

B cooTrBercTBUM ¢ YTOJIOBHO-UCIIOTHUTENBHBIM KoJeKcoM P® u [IpaBunamu
BHYTPEHHETO  PAaCIOpANKAa HCIPABUTEIBHBIX  YUYPEXKICHUM IMOJydaeMas H
OTITpaBJIsIEMasl OCYXICHHBIMU KOPPECHOHAECHILMS IOJBEPTAETCA ILEH3YpE CO
CTOPOHBI aAMUHUCTPALIMN UCHPABUTEIBHOIO YUPEKICHUSA, IPU ITOM YKA3bIBAETCH,
YTO MHUChbMA OMYCKAOTCS B IOYTOBBIE SIIIWKUA WM NEPEJAKOTCA MNPEACTABUTEIIO
aIMUHUCTPALIMM HWCIPABUTEIBHOTO YUYPEXKICHUS B HE3al€YaTaHHOM BHIE, 34
VCKJIFOUEHUEM aJI[PECOBAHHBIX B OPTaHU3ALMU U JOJKHOCTHBIM JIMIIAM, NIEPENHUCKA
C KOTOPBIMH HE€ MOJJICKHUT lieH3ype. B coorBerctBuu ¢ 4. 2 ct. 91 YUK PO
MIEPEINNCKAa OCYXIEHHOTO C CYyAOM, HPOKYpaTypo#, BBIIIECTOSAIINM OpPraHOM
YTOJIOBHO-UCIIOJHUTEIBHON CHUCTEMBI, a TAaKX€ C YIOJIHOMOYECHHBIM IO MpaBaM
yenmoBeka B Poccuiickon Penepannu, yINOJIHOMOYEHHBIM IO IIPaBaM YEJIOBEKa B
cyobekte Poccuiickoit denepannu, oOecTBEHHON HaOII01aTeIbHON KOMHUCCHEH,
CO3JJaHHOM B COOTBETCTBHM C 3akoHOaTenbCcTBOM Poccurickoni dDenepaiuu,
EBponeiickum CynoM o mpaBaM 4YelOBeKa LEeH3ype He nomanexuT. llepenmcka
OCYXXJEHHOTO C 3allUTHUKOM WJIA WHBIM JIMIIOM, OKA3bIBAIOIIUM HOPUINYECKYIO
IIOMOIIIb HAa 3aKOHHBIX OCHOBAHUAX, LEH3YpE€ HE MOMJICKHUT, 3a HCKIIOUYCHUEM
CIy4aeB, €CIM AJMUHHUCTpPALHS HCHPABUTEIBHOIO YUYPEKIAEHHUS PaCIOJIAraeT
JOCTOBEPHBIMU JAHHBIMHU O TOM, YTO COJEPKAIIMECS B MEPENUCKE CBEIACHHUS
HaMpaBJCHbl HA NHULIUUPOBAHKE, UIAHUPOBAHUE WIIA OPTaHU3ALMIO MPECTYIUICHUS
7100 BOBJICUEHHWE B €r0 COBEPIIECHUE IPYruX JHIl. B 3TUX ciydasx KOHTPOJIb
MOYTOBBIX OTIIPABIEHUH, TeJaerpadHbIX U HMHBIX COOOIIEHHM OCYIIECTBISETCS IO
MOTHMBHPOBAHHOMY MOCTAaHOBJIEHUIO PYKOBOJUTEISI UCIIPABUTEIBHOIO YUPEKIACHUS
WJIU €r0 3aMECTUTEIIA.

OcCyXJIEHHBIM K JIMILIEHUIO CBOOOIbI MPEIOCTABISAETCS MPaBO Ha TelaeOHHbIE
pas3roBOpHI, KOTOpBIE MOTYT KOHTPOJIMPOBATHCS aIMUAHHUCTpALIEN
UCIIPaBUTEIBHOTO yupexJaeHus. Takum o0pa3oMm, B YCIOBUAX YUYPEKICHUH,
WCITOJTHSFOIIMX HaKa3aHWE B BUJIC JIMIICHUS CBOOOJBI, KOHCTUTYIIMOHHOE MPaBO Ha
TallHy TIEPETNHCKHU, TEIC(POHHBIX U UHBIX MEPETOBOPOB, MOYTOBBIX, TeNerpadHbIX U
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MHBIX COOOIICHHIT [T OCYXK/ICHHBIX OTPAHHYEHO B CBSI3H C PEKIMOM ® OTOBIBAHHS
HakazaHus. [lpmw 3TOM HEOOXOAUMO MOMYEPKHYTh, UYTO JaHHBIC OTPAHHUYCHUS
00yCIIOBJICHBI TIOPSAKOM OTOBIBaHWS HaKa3aHWS U HU B KOEH MeEpe HE UCKIIOYAIOT
NIPAaBO OCY)KJIEHHBIX HA TalHY JIMYHOW KHU3HU, MOITOMY WH(MOpMaIs, TOTydeHHAas
COTPYJIHUKAMU BO BpeMs MPOU3BOJICTBA JTAHHBIX PEKUMHBIX MEPOTPUATHN, MOKET
OBITH UCITOJIF30BaHA TOJBKO B CITY>KEOHBIX IEIISX.

B yronoBHOM cCynompou3BOACTBE yKazaHHash WHGOpMAIUMS MOXET OBITh
WCIIOJIb30BAaHA TOJIBKO TIPU TPEAOCTABICHHH cOTpyaHukamu WY pesynpTaToB
PSKUMHBIX MEpONPUATHH (IpOCITylInBaHHE Tele()OHHBIX pPa3rOBOPOB, IICH3ypa
KOPPECTIOH/ICHITUH) CIIeJIoBaTeNio (o3HaBaTelto). Tak Kak B paMKax IMPOU3BOJICTBA
CHEIHAIBHO TPEIHA3HAYECHHBIX JUISI TOTO CIICACTBCHHBIX JCHCTBHIA (HaJIOKEHUE
apecTa Ha TIOYTOBO-TeJIerpadHbIE OTHPABIEHUS, UX OCMOTP M BBIEMKa; KOHTPOIIb U
3aIMCh MIEPErOBOPOB) JaHHYI0 MH(OPMAIIUIO MTOJTyYaTh HE 1EIeCO00pa3HO B CBS3H C
TEM, YTO OCYXXJCHHBIE TOJI PACIIMCKY YBEIOMJICHBI O TOM, YTO B OTHOIICHUU HUX
OCYIIECTBIISIIOTCS YKa3aHHbIE PEKUMHBIE MEPOTIPUSATHS.

Ilpe3ymnuyusa neeunoeHoCmu

CymHocTh Tpe3yMMIuu HEeBUHOBHOCTH ompezeneHa cT. 49 Koncruryum
Poccutickoit @eneparnuu u ct. 14 VIIK P®, u o3HavaeT, 9To Kaxaplii OOBUHIEMBIN
B COBEPILICHUM IPECTYIUICHUS CUUTACTCS HEBUHOBHBIM, MOKAa €r0 BUHOBHOCTbH HE
OyZneT gJoka3aHa B TPEAYCMOTPEHHOM YTOJOBHO-TIPOIIECCYaTbHOM 3aKOHOM
MOPSJIKE U YCTAHOBJIEHA BCTYIMBIIMM B 3aKOHHYKO CHIIy IPUrOBOpOM cyzaa. Ilpu
9TOM TIOJIO3PEBAEMbIA WJIM OOBHHSIEMBIM HE 0053aH JIOKa3bIBaTh  CBOIO
HEBHMHOBHOCTh. bpeMsi moka3piBaHWs OOBHHEHHUS ¥ OIPOBEPKEHHS JOBOJIOB,
NPUBOJAUMBIX B 3alIUTy IMOJ03PEBAEMOI0 WM OOBUHSEMOTO, JICKUT HA CTOPOHE
O0OBUHEHUS; BCE COMHEHUSI B BUHOBHOCTU OOBHMHSAEMOI0, KOTOPhIE HE MOTYT OBIThH
yCTpaHeHbl B mopsake, yctaHoBieHHOM YIIK P®, TonkywoTcs B MOJb3Y
OOBHHSIEMOTO; OOBUHUTENbHBIA MPUTOBOP HE MOXKET OBITh OCHOBaH Ha
MPEANOJIOKEHUSIX.

Takum oOpazoM, mpe3yMIlus HEBUHOBHOCTU €CTh OOBEKTUBHOE IMPABOBOE
MOJIOKEHHUE JIMIIA KAaK HEBUHOBHOIO. B OTHOLIEHMM ML, BEIyIIMX YTOJIOBHBIN
MPOLIECC, MPE3YMIIIMA HEBUHOBHOCTH PAaCHPOCTPAHSACTCS HE HaA PE3YJbTaT HX
NeSATeTLHOCTH, a TOJIbKO HAa €€ XOJA. B TpOIlecce paccieioBaHus, CyaeOHOTO
pacCMOTpeHHUsI Jena OTH JMIa JOJKHBI OBITh TOTOBBI BOCIPUHUMATH Kak
OOBUHUTENbHBIC, TAK U OMpaBIaTEIbHBIC JOKA3aTEeIbCTBA, pacCMaTpUBaTh WX 0Oe€3
npenyoexaenus. [ BeaymMX YroJOBHBIA MPOLIECC OPraHOB  MPHUHIUIL
MPE3yMIIMYA HEBUHOBHOCTH O3HAYAET UX O0S3aHHOCTH MPOSIBIISTH HEMPEAB3SITOCTb,

“PexXMM B HCIPABUTENBHBIX  YUPSKAEHHMAX -  YCTAHOBJEHHBIM  3aKOHOM |
COOTBETCTBYIOIIUMH 3aKOHY HOPMATHBHBIMU IPABOBBIMU aKTaMHU TOPSJIOK HCIOJIHCHUS U
OTOBIBAHUS JIMIICHUS CBOOONBI, OOCCICUYMBAIOIINI OXpaHy | H3OJSLIUI0  OCYXKICHHBIX,
MIOCTOSIHHBIN HA30p 32 HUMH, UCIIOJHCHUE BO3JIOKEHHBIX Ha HUX O00S3aHHOCTEH, Pean3aifio uxX
IpaB U 3aKOHHBIX MHTEPECOB, JHUYHYIO 0E30MAaCHOCTh OCYXICHHBIX U TEPCOHANA, pa3laelibHOEe
COJICpKaHUE Pa3HBIX KAaTCTOPUIl OCYXICHHBIX, PA3JINYHbBIC YCIOBHS COJIEPIKAHMS B 3aBUCUMOCTH
OT BHUJIa MCIIPABUTEIBHOTO YUPEKICHUS, HA3HAYEHHOTO CYIOM, M3MEHCHUE YCIIOBHI OTOBIBAHMUS
Hakazauus (4. 1ct. 82VUK PD).
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O00OBEKTUBHOCTh B XOJI€ HCCIENOBaHUA OOCTOSTENBCTB Jena. B To ke Bpems
NPUHATHE UMU B pe3yibTaTe TaKOW NEATEITbHOCTH PEIICHMs, OTBEYAIOIIEr0 HX
yOEXJIEHHI0 B BHUHOBHOCTU JIMIIAa, HE SIBJISIETCS HApYUIEHUEM MPE3yMIILUU
HEBUHOBHOCTH .

WNHuTepec mpeacTaBisieT BONPOC O TOM, B OTHOIIEHUH KAaKOTO Kpyra JIUIl U C
KaKoro MOMEHTA JTaHHBINA MPUHIIMI eHCTBYET. s 3TOro 0OpaTuMcs K OTPaXEHHUIO
JAHHOTO TPUHLHWIIA B MEXIYHapoJHO-NpaBoBbix akTax. CormacHo 4. 1 cr. 11
BceoOmieit  mexmapanuu TpaB dYeNOBEKa, <«KAXKIbIH YEIOBEK, OOBUHSEMBIN B
COBEpUICHUU MPECTYIUJIEHUS, UMEET MPABO CUUTATHCS HEBHMHOBHBIM JO TEX IOp,
MOKa €r0 BUHOBHOCTH HE OYJIET yCTAHOBJICHA 3aKOHHBIM MOPSIIKOM ITyTEeM TJIaCHOTO
CyneOHOTO  pa30uparenbCTBa, IMPH  KOTOPOM €My  OOECIEYHMBAIOTCS  BCE
BO3MOXHOCTH 3amuTh». CtaThsi 14 MexayHapoJHOTO MakTa O IPaKIAHCKUX U
MOJIMTUYECKUX TMpaBax 3aKpeIuisieT MOJIOKEHUE, COTJACHO KOTOPOMY <«KaKIbIH
OOBHUHSIEMBIII B YTOJIOBHOM NPECTYIJIEHUHM MUMEET MPABO CUUTATHCS HEBHUHOBHBIM,
MOKa BUHOBHOCTH €0 He OYyJIeT JOKa3aHa COTJIACHO 3aKOHY.

B npuBeneHHBIX MEXIYHApOJHBIX AaKTax YIOMHHAETCS TOJBKO TaKoOu
Y4aCTHUK YT'OJIOBHOTO mpoliecca, kak ooBuHseMbiii. B 4. 1 ct. 14 VIIK PO, takxke
pedb HAET TOJBKO 00 OOBHHSEMOM, a B 4. 2 DTOW JK€ CTAaThH JO0aBISETCS
MO/I03PEBAEMbINA, KaK CyOBEKT, KOTOPBIM BIOpaBEe HE JIOKAa3bIBaTh CBOIO
HEBUHOBHOCTb. MCXOJs M3 3TOro, MOXHO CJENaTh BBIBOJ, YTO MPE3yMIIIUS
HEBUHOBHOCTH PaCIpOCTPAHSIETCA U HA MOJI03PEBAEMOTO.

B.T. TomuH B CBSI3W C OTUM MPUIECPKUBACTCA CIEAYIOUIEN MO3ULIUU:
«[IpuHIUI Npe3yMnIuu HEBUHOBHOCTH B CBOEM PETYIUPYIONIEM BO3ACHCTBUU
BBIXOJIUT 3@ MPEEbl YrOJOBHO-MIPOIECCYATbHOTO peryaupoBanus. OH mpu3BaH
3alMIIATh HE TOJBKO TAaKUX YYAaCTHUKOB YTOJIOBHOTO CYIONPOM3BOJICTBA, Kak
0OBHHSIEMBIN WM TO03peBaeMblid. OH JOMKEH 3alUIIATh KaXKI0T0 I'pakKJaHWHA
Poccuu, B yacTHOCTM M TOro, B OTHOIIEHHMH KOTOPOTO CTaBUTCS BOIPOC O
BO30Y)KJICHUH YTOJIOBHOTO JeJjia. YTOJOBHOE CYIOMPOU3BOJICTBO B 3TOM Cllydae
NPEACTaBISIET COOOM CpEelCTBO — EIUHCTBEHHOE CPEJCTBO — OINPOBEPIKEHUS
MPE3yMIIHA HEBHHOBHOCTH» . IlojaraeMm, 4to MMEHHO MOIXOJ, IPH KOTOPOM
MPE3yMIIUS HEBUHOBHOCTH PACIIPOCTPAHSACTCS HAa KAXIOTO TpakIaHWHA, Hanbosee
npuemiieM. Tem Gosee, 3TO mpuoOpeTaeT BaXXHOCTh B ycnoBusix MY, Tak kak nuia,
KOTOpBIC paHbIIIe YK€ COBEPIIATH MPECTYIUICHHE (OCYXKICHHBIC, OTOBIBAIOIIUC
HaKa3aHWe B BUJC JIMINCHUS CBOOOJBI), HE JIOJDKHBI NPUOOpETaTh «KICHMO»
MPECTYIIHUKA B CBOEU MOCHEAYIOUIEH *WU3HU, B TOM YHUCJIE€ M B MECTax JIUIICHUS
CBOOO/IBI.

Takum o00pa3oMm, MOXHO CJeNaTh CICAYIONINN BBIBOA. TPE3yMIIIUS
HEBUHOBHOCTH, SBJSSICH OOBEKTUBHBIM  TPABOBBIM  MMOJIOKEHUEM  KaXKIOTO
rpaXJaHuHA, paCIpOCTpaHsAeTCs Ha J0oe JUI0, B TOM 4YHUCIE U paHee
COBEpIlaBIlee Apyrue mnpecrymienus. B cdepe yronoBHoro cyaonpou3BoiCTBa

“VYronoBHo-mporeccyanbHoe npaBo Poccuiickoii deneparuu / otB. pea. F0.K. Skumosuy.
—CII6, 2007. C. 117.

*0 Tomus, B.T. YronoBHbli MPoIIeCC: aKTyallbHbIE MTPOOJIEMBbI TEOPUU U TIPAKTUKH. — M.,
2009. -C. 241.
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NpE3yMIIlnsl HEBHHOBHOCTHU PACIIPOCTPAHACTCA Ha BCC CTaAWM A0 BCTYIIJICHUS B
Cuily IIpuroBopa cyaa, H HCﬁCTByeT B OTHOIICHUH OOBHMHSIEMOIO MM
nmoao3peBacMoro, B TOM 4YHCJIC, WU B OTHOLIICHHM JiHMIA, KOTOPOC (I)OpMaJ'II)HO
noao3peBacMbIM HE SABJIACTCSA, OJAHAKO B OTHOIICHHH HETO OCYIICCTBIIACTCA
ACATCIIbHOCTD, HAITPABJICHHAA Ha U300 IMYCHUE B COBCPUICHUHU IMPCCTYIIJICHHA.

CocmsazamenvHocms CmopoH

B cr. 15 VIIK P® 3akpenyieH HNPUHUUI COCTA3ATENIBHOCTH CTOPOH, €ro
TpeOOBaHUS CBOJSATCS K CIEIYIOIIEMY

- YrosoBHOE  CyAONPOU3BOACTBO  OCYIIECTBISIETCS  HAa  OCHOBE
COCTA3aTEIBHOCTH CTOPOH,;

- OyHKUMKY OOBUHEHHUSI, 3aIIUTHl U Pa3pElIeHHs] YTOJIOBHOIO Jea OTAEIICHbI
JPYT OT Apyra U HE MOTYT ObITh BO3JIO’KEHBI HA OJIMH U TOT K€ OpraH UM OJHO U TO
€ JOJDKHOCTHOE JIULO;

- Cyn He gBAseTCS OpPraHOM YTOJIOBHOTO INPECIICIOBAHUS, HE BBICTYNAeT Ha
CTOpOHE OOBMHEHMSI WM CTOpOHE 3amuThl. Cyll co3/aeT HeOOXOAUMBIE YCIOBUS
JUTSL KCTIOJTHEHUSI CTOPOHAMHU MX TPOLECCYabHBIX 00SI3aHHOCTEN U OCYIIECTBICHUS
MPEAOCTaBIECHHBIX UM MIPaB,;

- CTOpOHBI OOBUHEHUS 1 3aIUTHI PABHOIIPABHEI TIEPE]T CYIOM.

Heo0xoaumMo OTMETUTB, UTO K COCTSI3aTEIbHOCTH NPABUIIbHEE OTHOCUTCS KaK
K pOopMe OCTPOEHUS YTOJIOBHO-TIPOLIECCYAbHOM AESITENbHOCTH, B 3aBUCUMOCTU OT
OCHOBHBIX TPOIECCYabHBIX (DYHKITMI, BBITTOJHIEMBIX YYaCTHUKAMH JTAHHOMN
JEATEIIbHOCTH.

3aKkpenuB COCTS3aTENbHOE ITOCTPOEHUE YIOJOBHOIO CYIONPOU3BOJICTBA,
3akoHomaTens B pazaene 2 YIIK P® kmaccudunmpoBan y4acTHUKOB YrOJIOBHO-
MPOILIECCYAIbHON AEATEIbHOCTA B COOTBETCTBUM C BBIIOJHEHUEM YIOJIOBHO-
npoleccyanbHbix ¢GyHKuuid. OpHako, Kak HamMu ObUIO CKa3aHO paHee, CJIOXKHO
«YJOXKUTH» JACSITEIBHOCTh BCEX CYOBEKTOB YIOJIOBHOTO CYIONPOU3BOJACTBA B TPU
OCHOBHbIE PyHKIIMU (OOBHHEHUS, 3alIUTHI, Pa3pEUICHUS YTOJOBHOTO JIeNa).

Ha ocHOBaHum »3TOro, mnO3BOJMM BBICKA3aTh CIEAYIOIIEE O «UHCTON»
COCTSI3aTE€JIbHOCTH B YIOJOBHOM CYAOIPOU3BOJCTBE MOXHO T'OBOPUThH JHIIb Ha
CyIeOHBIX CTaIusAX. JTO CBSI3aHO C TEM, UYTO JOCYNeOHOE MPOU3BOJCTBO SIBISETCS
IIPEUMYLIECTBEHHO AESATEIbHOCTBIO OPTaHOB PACCIIENOBAHMSA, KOTOpasi HANpPaBJIEHA
Ha BCECTOPOHHEE W IIOJIHOE WCCIICAOBAHWE OOCTOSTEIIHCTB YTOJIOBHOTO jena (B
COOTBETCTBUHU C TPEIMETOM JOKa3bIBaHUs, 3akperuieHHoM B cr. /3 YIIK P®).
DJEeMEHTHI COCTSI3aTeIbHOCTH MOTYT MPUCYTCTBOBAThH B JOCYA€OHOM MPOU3BOCTBE
TOJIBKO NPU HAJIEKAIIEH aKTUBHOCTH YYAaCTHUKOB YTOJOBHOI'O CYAONPOU3BOJCTBA
CO CTOPOHBI 3alUTHI (3asBJICHUE XOJATalCTB, 00KAJIOBAHUE PEIICHHUIA CIICTIOBATEIs
(mo3HaBarens) IPOKYpOpy U B CY, MPEICTABICHUE MPEIMETOB U JIOKYMEHTOB JIs
UCTIOJIb30BAHUS B JIOKA3bIBAHUU U T.]1.).

Oobecneyenne mogo3peBaeMoMy U OOBHHSIEMOMY MPAaBa HAa 3ALIUTY

[IpaBo Ha 3amUTy — COBOKYMHOCTb MpPEAOCTABIECHHBIX MOJI03PEBAEMOMY U
0OBHHSIEMOMY TIPOIIECCYATBHBIX TMPaB, KOTOPHIC MPEIOCTABISIIOT UM BO3MOXKHOCTh
OTpOBEpPraTh TMOJO3PEHHWE WM OOBHHEHHE B COBEPIICHHH MPECTYIICHUS,
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OTCTaMBATh CBOIO HEIPHYACTHOCTh, JOOMBATHCS CMSTYCHHS OTBETCTBEHHOCTH .
Peann3yss mpaBo Ha 3amuTy, YYacTHHKM YTOJOBHOIO CYJIONPOM3BOJCTBA CO
CTOPOHBI 3alUThl BBIMNOJHSIIOT (DYHKIMIO 3allMThl, KOTOpas 3aKJioyaercs B
NEATEIIbHOCTH, HAPABJIEHHON Ha OCYILECTBICHUE YKAa3aHHOTO MpaBa.

Conepxanve daHHOTO NpuHIMNa 3akperyieHo B cT. 16 YIIK P®, xoropas
YKa3bIBa€T, 4YTO CyJ, HIPOKypOp, CJIEAOBaTelb W JO3HABATENb PA3ZBACHSIIOT
M0JI03PEBAEMOMY M OOBHHSEMOMY HMX MpaBa M 00ECIEYMBAIOT UM BO3MOXKHOCTb
3aniartbes Bcemu He 3ampemieHHbiMu YIIK P® cmocobamu u cpencrBamu. B
ciy4asx, npeaycMoTpeHHbix YIIK PO, obs3aTenbHOE yuacTre 3alluTHHKA U (WITH)
3aKOHHOTO TPEACTABUTENS IMOJ03PEBAEMOT0 WM OOBUHSAEMOrO 00€CTIeYnuBACTCS
JOJKHOCTHBIMM JIMIIAMU, OCYIIECTBIIAIOIUMU OPOU3BOJICTBO MO YTOJOBHOMY JEIy.
Kpome »sr1oro, B ciy4asix, HOpPEAYCMOTPEHHBIX 3aKOHOM, MOJ03PEBAEMbId U
0OBHHSEMBII MOTYT MOJIb30BATHCS MOMOIIIBIO 3aIIUTHUKA OECIIIIATHO.

Peaymzanuu mpaBa Ha 3ammuty crnocooctByeT cT. 51 VIIK P®, koropas
ompeeNsieT cliydyan 0053aTeIbHOTO Y4YacTHsl 3alUTHUKA, K KOTOPBIM OTHOCSTCS
CJIy4Yau €CIIU:

1) nmomo3peBaeMblii, OOBHHSEMbII HE OTKA3aJiCs OT 3alUTHHUKA B IMOPSJIKE,
ycTaHoBieHHOM ctathelr 52 YIIK PO;

2) I0J103peBacMbIii, OOBUHSEMBIN SBJISIETCS HECOBEPIIICHHOJICTHUM,

3) momo3peBaeMblii, OOBUHSAEMBIM B CHITY (DU3UYCCKUX WU TCUXHYSCKUX
HEJIOCTAaTKOB HE MOKET CAMOCTOSITEIILHO OCYILIECTBIIATh CBOE IIPABO HA 3AIIUTY;

4) cyneOHOe pa30oMpaTeNbCTBO MPOBOAMTCS B TOPSAKE, MPETYCMOTPEHHOM
yacThIo IIAToH cTaThu 247 YIIK PO;

5) momo3peBaeMblii, OOBUHSIEMBIN HE BIAlEET S3bIKOM, HA KOTOPOM BEICTCS
IIPOU3BOJICTBO 10 YTOJIOBHOMY JIEIY;

6) U0 OOBHHSIETCS B COBEPIICHUHU MPECTYIUICHUS, 32 KOTOPOE MOXKET OBITh
HA3HAUYEHO HaKa3aHWE B BUJE JIMIIECHUSI CBOOOJbI Ha CPOK CBBIIIE MSATHAIIATH JIET,
MOKU3HEHHOE JIUIIIEHUE CBOOOIbI UJIM CMEPTHAs Ka3Hb,

7) yroJIOBHOE JICJIO MOJIJICKUT PACCMOTPEHUIO CYIOM C Y4aCTHEM MPHUCSHKHBIX
3acenaTeiei,

8) oOBUHSIEMBII 3asMBWJI XOAATalCTBO O PACCMOTPEHUH YTOJIOBHOTO Jelia B
nopsizike, yctanoBiaeHHoM riaBoit 40 VIIK PO.

Kpome 3T0ro, BaxHbIM MOMEHTOM SIBJISIETCS MOMEHT JIOIYCKAa 3aIUTHHUKA B
YTOJIOBHOE CYJIONPOM3BOJCTBO. 3AlIMTHUK HAYMHAET Y4acTBOBaTh B YIOJIOBHOM
nene(q. 3cr. 49 VIIK POD):

- C MOMEHTa BBIHECEHMSI MOCTAHOBJICHUS O MPUBJICYECHHU JIMLA B KAYECTBE
0OBHHAEMOIO, 3a HCKJIIOUEHHEM HIKEIPUBEIECHHBIX CIy4daeB, KOTJa ydacTue
3allUTHUKA HaYMHAeTcsl Ha OoJjiee paHHMX ATamax MPOU3BOJICTBA MO YTrOJIOBHOMY
ey,

- ¢ MOMEHTa BO30YXKJIEHHUS YTOJOBHOIO Jiefla B OTHOUIEHUU KOHKPETHOTO
JULa,;

>V ro10BHO-TIPOIIECCYaIbHOE TPaBO: YYeOHHK it MaructpoB / mox o6ur.pex.B.M.
Jlebenera. —M., 2012.C. 123.
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- ¢ MoOMeHTa (DaKTUUYECKOro 3aJiep)KaHusl JIMIA, TO0JI03PEBAaEMOIo B
COBEPIIICHUHU MPECTYIUIEHUS, B CITy4asix:

a) 3a7iep)KaHus IPH HAJIWYMK OJHOTO M3 OCHOBAHMMU, MPETYCMOTPEHHBIX CT.
91 VIIK P®, opranom jo3HaHHs, CJEJOBaTe]IEM JHIA IO TOJO3PEHUIO B
COBEPIIEHUU MPECTYIUICHUS, 32 KOTOPOE MOXKET ObITh HA3HAYEHO HaKa3aHHE B BUIC
JINILIEHUS CBOOOIBI,

0) NMpUMEHEHUs K ATOMY JIMILy MEpbl IPECECUYCHHS B BHJIC 3aKIIOUYCHUS ITOJ
ctpaxy Ha cpok 10 10 cyrok B cooTBeTcTBUU cO cT. 100VYIIK PD;

- C MOMEHTAa BpYYEHHS YBEIAOMJIEHHS O IMOJO3PEHUHM B COBEPUICHHUU
MPECTYIICHUS, B TIOPSAJIKE, YCTaHOBICHHOM cTaTheil 223.1YTIK PO;

- C MOMEHTa OOBSBICHUS JIMIly, I[OAO3PEBAEMOMY B COBEpIICHUU
NPECTYIUICHUS, TIOCTAHOBJIICHUSI O Ha3HAYEHUU CYJAeOHO-TICUXHUATPUYECKON
AKCIIEPTHU3HI,

- C MOMEHTa Hayaja OCYUIECTBICHUS MHBIX MEp MPOLECCyaTbHOIO
MPUHYKJICHUS WIM MHBIX TPOLECCYabHBIX IEMCTBUM, 3aTparuBarolIMX IpaBa U
CBOOO/IBI JIMIIA, TTO03PEBAEMOTO B COBEPIIICHUH MPECTYILICHHUS,

- ¢ MOMEHTa Hayaja OCYIIECTBICHUA MPOLUECCYAIbHBIX JIENUCTBUA,
3aTparvBalOMIUX IpaBa W CBOOOJBI JHIA, B OTHOIICHHH KOTOPOTO MPOBOIUTCS
IpoBepKa COOOIICHHA O MPECTYIUICHHMH B MOPSAIKE, MpeaycMOoTpeHHoM cT. 144
VPIIK PO.

Takum  oOpa3oM, 3aKOHOJATENh  IMOAYEPKUBAET, dYTO TPaBO  HaA
KBATH(UITUPOBAHHYIO FOPHUIAYECKYIO TOMOIb, KaK 3JIEMEHT IpaBa Ha 3alluTy
MOXET OBITh peaqu30BaHO HA CaMbIX paHHUX JTamax  yroJOBHOTO
CyIOTIpON3BOACTBA (CTaIUKM BO30OYKIACHHS YTOJIOBHOTO Jiejia) Taxe 10 GpopMabHON
MMOCTAHOBKHU JIMIIA B CTATYC MOJI03PEBAEMOTO.

[IpaBo Ha 3amUTy CKJIAJABIBACTCS HE TOJIBKO W3 IIpaBa IOJIb30BAThCS
MIOMOIIbIO 3alUTHHKA (B TOM 4YKCIIe W OECIIaTHO), HO M M3 IpaBa 3alllMIIAThCs
UHBIMH CIoco0aMu, a HMMEHHO. 3HaThb B 4eM oOBHHseTcs ([TOg03peBacTcs) |
3alIUIIaThCs OT 00BUHEHHS (MoA03peHus) criocodamu He 3anpenieHabiMu YITK PO,
B TOM YHCJE 3asBJISITh XOJATalCTBA, OTBOJbI, MPEICTABIATH JOKA3aTEJIbCTBA,
y4acCTBOBAaTh B IMPOU3BOJICTBE CJIEACTBEHHBIX ACHCTBUI, NaBaTh MOKAa3aHUS U T.1.
MO3TOMY, €CJIA 3alIUTHUK HE y9acTBYET B YTOJIOBHOM JIeJi€ 1O BOJIE OOBHHSIEMOTO
(rmomo3peBaeMoro) 3To He SIBISICTCS HapyIICHUEM IpaBa Ha 3alIuTy (B 3TOM CiIydae
OHa OCYIIECTBIIICTCS CAMOCTOSTEIIBHO).

Crnenosarenb, J03HABaTelb, CyA BO BCEX CIy4yasX JOJDKHBI BBISICHSITH
NPUYMHY OTCYTCTBHSI 3alllUTHHKA B TMPOU3BOJCTBE IO YIrOJOBHOMY €Iy,
MPUHUMATh MEPHI K 00ECTICUCHUIO €T0 YJacTHsl, MPU dTOM OCOOCHHO BHUMATEIHLHO
HEO0OXOJIMMO OIIEHUBATh BO3MOKHOCTh peaiM3alliM MpaBa Ha 3allUTy, B CIydasx
npssMo npenycMoTpeHHbix cT. SIVIIK P®, kak oOs3atenbHbIe A1 y4acTHs
3alUTHUKA.

Ecnu mogo3peBaemblif, 0OOBUHSEMBIN HE OTKa3aJiCsd OT y4acTHs 3alllUTHUKA B
nopsiake cr. 52 YIIK P®, a uMeHHO 0CO3HAHHO U JOOPOBOJIBHO, TIPU COOJIIOICHUHU
YCIOBUSl pEaJlbHOM BO3MOXXHOCTH YYacTHUsl 3alllUTHUKA B TPOU3BOJCTBE IO
YIOJIOBHOMY [I€JIy, TO BJIACTHBIE YYaCTHUKU YIOJOBHOIO CYIOIIPOM3BOJCTBA
JOJDKHBI TIPUHSITH BCE MEPHI K 00ECTICUCHUIO YYaCTHs 3allIUTHUKA B MPOU3BOJICTBE
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0 YrOJOBHOMY Jely BO BCEX WHCTAaHUUAX, BKJIOYas aNeJUIALHOHHYIO,
KAaCCAIlMOHHYI0O M HAJ30pHYI0, MHA4Ye MpaBO Ha 3aluTy OyAeT HapylleHO, 4To
CKQ)KETCAd Ha PACCMOTPEHUU W Pa3pEUICHUU YTOJOBHOIO JieJla U MOKET IMOBJIEYb
OTMEHY [IPUTOBOPA HIIA HHOTO CyIeOHOTO PEIICHNUS -

BaxxHoll cocraBisoomie mnpaBa Ha 3allUTy SBIsSETCS CB0OOOJA BbIOOpA
3alTUTHHUKA, PUIEM OOBUHSACMBIN (II0/103peBaeMbIii) He 00s13aH MOTUBHUPOBATH CBOEC
pelIIeHne O 3aMeHe 3allHTHHKA .

[IpumeHuTeTLHO K JUIAM, OTOBIBAIOIIMM HAKa3aHWE B BUJAC JIMIICHUS
CBOOO/IBI, ¥ BOBJICKAEMBIM B YTOJIOBHOE CYIONTPOU3BOJICTBO B CBSI3H C COBEPIIICHUEM
npectyruieHus (paHee COBEPIICHHOE NPECTYIUICHUE) IOJDKHO OBITh pa3bsiCHEHA
CYIIHOCTh PAaccMaTPUBAEMOTO TIPHUHIIMIA, a MPU HEOOXOIUMOCTH 00€CIeueHO
ydacThe 3alllMTHUKA TpH MPOU3BOACTBE CIEJACTBEHHbIX aAeiicTBuil. I[lpu s3TOM,
OTObIBaHUE JIMIIOM HaKa3aHUs B BUJE JUIICHUS CBOOOJbI, HU B MaJeHileld CTENeHU
HE OrpaHHYMBACT pEaJM3alMI0 €ro MpaBa Ha 3alIUTy M OO0S3aHHOCTU BJIACTHBIX
CyOBEKTOB YIOJIOBHOT'O CYAONPOU3BOJICTBA MPUHATH MEPHI K 00ECIIEYEHUIO YUaCTHs
3aIUTHUKA.

CB00012a OLIEHKH 10KAa3aTeJIbCTB

[Tpunatun cBOOOABI OIIEHKHU J0KA3aTEIHCTB 3aKkperieHHbIi B cT. 17 YIIK PD
3aKJIIOYAeTCsl B TOM, 4YTO CY[bs, NPUCSIKHBIE 3acelaTesid, a TakkKe IMPOKypop,
cjeaoBaTeNb, JO3HABATEIb OLICHUBAIOT JOKa3aTEIbCTBA MO CBOEMY BHYTPEHHEMY
yOEXIEeHNI0, OCHOBAHHOMY Ha COBOKYITHOCTH HWMEIOIIMXCS B YTOJOBHOM JeIie
JI0Ka3aTENIbCTB, PYKOBOJICTBYSICh IIPU 3TOM 3aKOHOM U COBECTBIO.

VYka3aHHOE TOJIOKEHUE HAMpaBiICHO HA TO, YTOOBI CYOBEKTHI JOKA3bIBAHUS
Opyd TPUHITAW PEIICHUS YYUTHIBAIM TOJIBKO CBOIO TMO3UIMIO (BHYTpEHHEE
yOexJIeHue), KoTopas HE JOJDKHA TIOABEpPraThCs BIUSHUIO H3BHE. [ apaHTHei
HEBMEIIIATEIbCTBA B MPHUHATUE MPOIECCYaNbHBIX PEIICHUN SBJISETCS 3ampeT Ha
BMEIIATEIBCTBO B JCATEILHOCTh TepedyucieHHbiXx B ¢T. 17 YIIK P® cybbekToB
(HanpuMep, TMPH TPUHATUM PELICHWN CYAOM JOJDKHBI ObITh COOJIOJICHA TaiiHa
copemanus cyneit (cr.298 VIIK P®), crienoBarenb MOXKET 00)KanioBaTh yKa3aHUs
PYKOBOAMTENS CIEACTBEHHOTO OpraHa B MOpPsAKE, MpeaycMoTpeHHoM 4. 3 cr. 39
VIIK PO u 1.71.).

3akpermenHoe B 4. 2 cr. 17 YIIK P® mnpaBuno o ToM, 4TO Hukakue
odokazamenbcmea He umMerom 3apanee YCmaHo8IeHHOU CUlbl, TOTYEPKUBAIOT TO, YTO
Ipy TPOU3BOJICTBE IO YTOJOBHOMY JIey OTCYTCTBYeT (hopmanbHasi OIICHKA
JIOKA3aTelbCTB, HACTpaWBaeT CyOBEKTOB JIOKAa3bIBaHUS HA  IOJHOIICHHOE
WCCJICIOBAHNE JIFOOOTO JIOKAa3aTeIhCTBA HE3aBUCHMO OT MCTOYHHKA, U3 KOTOPOTO
OHO TmojJy4yeHo. B wyacTHocTH, »3TO Kacaercs TMpU3HAHUS  OOBHHSIEMBIM

?Cwm. manpumep: Onpeneneane CyneOHOM KoJlernu no yronosHbM aenam BC PO or 8
suBapst 2012r. mo memy Ne 56-111-50 /O630p Ham3opuoii npakTuku CyaeOHOH KOJUIETHHU IO
yrosoBHbIM Jenam BC PO 3a nepsoe nmonyroaue 2012roqa // CTIC KoucynsranT ILmroc.

SCm.: Omnpenenenne CyneOHON KoJuiernu mo yrojoBHeIM jaenam BC PO ot 21 despans
2012r. mo geny Ne 51-012-4 /0630p HaxzopHO# npakTrku CyaeOHOH KOMIETUH IO YTOJIOBHBIM
nenam BC P® 3a nepBoe monyroaue 2012romaa // CIIC Koncynsrant ITiroc.
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(moto3peBaeMbIM) CBOE BUHBI B COBEPILICHUH MPECTYILICHHSI, KOTOPOE JOJDKHO OBITh
IIPOBEPEHO IO TEM K€ IIPABUIIAM, YTO H BCE OCTAIbHBIC JOKA3aTEIbCTBA.

JlanHble TpaBuia HEOOXOJUMO YUYHUTHIBATh COTPYJHUKAM HCIPABUTEIbHBIX
YUpEeXACHUH, KOTOpbIE HAAENSIOTCS TMOJHOMOYUSIMU OpraHa JO3HAHUS M HMEIOT
NPaBO Ha MPUHATHE MPOIECCYaTbHBIX PelIcHH (IIOCTAHOBJICHUE O BO30YXKICHUU
YrOJIOBHOTO JleNla; MOCTaHOBJIEHHE 00 OTKa3e B BO30YKIEHUH YTOJIOBHOTO JENa,
pellleHne O TPOM3BOJICTBE HEOTIOXKHBIX CIICJCTBEHHBIX JIEHCTBUAX). Takue
YTOJIOBHO-TIPOIIECCYaIbHBIE PEIICHUS IOJDKHBI OTBEYaTh TPEOOBAHUSAM 3aKOHHOCTH,
000CHOBAaHHOCTH | JIOJKHBI OCHOBBIBATHCS HA COBOKYITHOCTH JIOKA3aTEIbCTB.

SI3bIK YIr0JI0BHOTO CYI0NIPOM3BOACTBA

[Tpunnun, 3akperienHslidi B c¢r. 18 VIIK P® 3akmrouaercs B TOM, 4TO:
«YTOJIOBHOE CYAOMNPOMU3BOJCTBO BEAECTCA HAa PYCCKOM SI3bIKE, a TaKXke Ha
rOCYJapCTBEHHBIX s3bIKax BXoasamux B Poccuiickyro ®deneparuto pecnyonuk. B
BepxoBanom Cyne Poccuiickoii denepanyu, BOECHHBIX CyJax IPOU3BOJCTBO IO
YTOJIOBHBIM JI€JIaM BEJIETCSl HA PYCCKOM SI3BIKE.

CyTh MNpUHIMIIA CBOJUTCS K TPEOOBaHUSAM, KOTOpPbIE TapaHTUPYIOT BO-
IIEPBBIX, Ipouenypy cyrnonpousponcrsa B Poccumckon denepanyu, T.K. A3bIK Ha
KOTOPOM BEJETCS MPOU3BOACTBO IO JICNIY SIBIIAETCA 3JEMEHTOM IPOLIECCYaTbHOU
dbopmbl  0DOpMIIEHHSI  YTOJIOBHO-TIPOLIECCYATBHBIX  JTOKYMEHTOB. BO-BTOpBIX,
00€CTeunBaOT KAKIOMY YYaCTHUKY YTOJIOBHOTO CYJIOTPOM3BOJICTBA, B TOM YHCIIE
Y HE BJIAJCIONIEMY PYCCKUM SI3bIKOM, MTOJTHOLUEHHOE Y4YaCTHE B CyJAONPOU3BOJICTBE
JUTSL peau3allii ero MpaB W OOS3aHHOCTEW MPU TPOU3BOJACTBE MO YTOJIOBHOMY
Jeny.

Jlns peanu3zanuu ykazanHoro, B ¢T. 18 YIIK P® 3akpermieno cneayroree:

- Y4YacTHUKaMm YroJIOBHOTO CYJIONPOM3BOJICTBA, HE BIAJCIOUIUM WU
HEJIOCTAaTOYHO BJIAJICIOIINM SI3bIKOM, Ha KOTOPOM BEIETCS MPOU3BOJICTBO IO
YTOJIOBHOMY JI€Jly, JOJDKHO OBITh Pa3bsICHEHO W O0eCleueHO TNpaBo JieNaTh
3asBJICHMS, JaBaTh OOBSICHEHUS U MOKAa3aHWSs, 3asABIATh XOJaTalCTBa, MPUHOCUTH
Kajmo0bl, 3HAKOMUTHCSI ¢ MaTepuajaMHd YroJOBHOTO Jeja, BBHICTyNaTh B CyJe Ha
POJTHOM SI3BIKE WJIM APYTOM SI3bIKE, KOTOPHIM OHHU BJIAJICIOT, a TaKXe OECIUIaTHO
II0JIB30BATHCS IIOMOIIBIO IIEPEBOAYHKA B MOPSAAKE, YCTaHOBICHHOM YIIK PO.

- Eciin B cootBetcTBUM ¢ YIIK P® cnenctBeHHble U CyeOHBIE TOKYMEHTBI
MO/IJIeKAT 00s3aTEIIBHOMY BPYUYEHHUIO TOJ03PEBAEMOMY, OOBHHSIEMOMY, a TaKXKe
JPYTUM YYaCTHHKAM YTOJOBHOIO CYyAONPOU3BOACTBA, TO YKA3aHHBIE JOKYMEHTBI
JOJDKHBI  OBITH TEPEBENICHBI HA POJHON S3BIK COOTBETCTBYIOIIETO YYACTHHKA
YTOJIOBHOTO CYJIONPOW3BOJICTBA WIIH HA SI3bIK, KOTOPBIM OH BJIAJEET.

Ilpaeo na oodxcanosanue npoyeccyaibHvlx 0eiUcmeuil u peuleHull

OpHoit U3 BaXXHBIX FapaHTU MTPaB JUYHOCTH SIBIIETCS 3aKpersieHHoe B ¢T. 19
VIIK P® npaBo Ha o00kajloBaHHe NMPOLECCYAJTbHbIX AECTBUMMA W pPelleHMH,
KOTOpOE 3aKJII0YaeTcss B TOM, YTO JCUCTBUS (O€31ClCTBUE) W pEIIeHUs Cyja,

*[TogpoOHO mpaBuiia pabOTBI C JOKA3aTelbCTBAMU OIMCAHBI B TIiiaBe 4 HACTOSIIETO
mocoous.
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MPOKYpOpa, pYKOBOJIUTEINS CIEACTBEHHOIO OpraHa, ClieIoBaTessi, opraHa JO3HaHU
W JI03HaBaTelss MOTYT OBbITh OOajoBaHbI B mopsjike, yctaHoBleHHOM YIIK P®.
Kaxnpiii oCyXJAEHHBIM MMEET MPaBO Ha MEPECMOTP MPUIOBOPA BBIMIECTOSIIAM
CyZIOM B nopsiike, ycraHoBiieHHOM YIIK PO®.

VYkazaHHOE€ MpaBO pacHpOCTpPaHsSETCs Ha JOOble KaK HWTOTOBBIE, TaK U
MPOMEKYTOUHBIE pEIICHWs] B YTOJIOBHOM cCyAompomu3BojacTBe. Heob6xomumo
OTMETHUTH, YTO JIHIA OTOBLIBAIOINKME HAKa3aHWE B BHUIE JUIICHUS CBOOOIBI MMEIOT
mpaBo 00XaJoBaTh Kak MPUTOBOP Cy/la, Ha OCHOBAaHWU KOTOPOTO OH OTOBIBAET
HakazaHue (B ameJUIIIMOHHOM, KACCAI[MOHHOM, HAJ30PHOM TMOpPSJAKE), TaK |
pELICHUsI BJIACTHBIX YYAaCTHUKOB YIOJIOBHOTO CYAONPOM3BOACTBA, B CiIydae
BO3HUKHOBEHHUS YTOJIOBHO-IIPOLECCYAIbBHOM JIESITEIbHOCTH B  HCHPABUTEIBHOM
yupexkaeHnu (HalmpuMep pelieHus: 00 0TKa3e B BO30YKJICHHUH YTOJIOBHOIO Jejia 1o
€ro 3asBJICHUIO U T.I1.).
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TEMA 4

YYACTHHUKHA YT'OJIOBHOT' O CYJAONNPOU3BOACTBA. YUYPEXKJIEHUSA
N OPT'AHBI ®CHUH POCCHUH KAK OPI'"AHBI TO3HAHUA

Bonpocsr:

4.1. llonsiTie, MNpU3HAKU W KIACCH(PHUKAIUS YYACTHHUKOB YTOJOBHOTO
CyJIOIIPOU3BOJICTBA.

4.2. Cyn v cybsi Kak yYaCTHUKU YTOJIOBHOTO CYAOMPOU3BO/ICTBA.

4.3. YYaCTHUKH YTOJOBHOTO CYAOIPOU3BOJICTBA CO CTOPOHBI OOBHHEHUS.
®CHH Poccum kak opraH J03HaHUSA

4.4. Y4aCTHHKM YTOJOBHOIO CYJONPOU3BOJCTBA CO CTOPOHBI 3aIUTHI.

4.5. VlHble y4aCTHUK YTOJIOBHOI'O CYJONPOU3BO/ICTBA.

4.111onsaTHe " KJIaccupuranus YUYACTHUKOB
YroJIOBHOTOCY/I0TIPOU3BO/ICTBA

B mnactosiiee BpeMss B TE€OpUM YIOJOBHOTO TMpoliecca OOIIenpu3HaHHOU
ABJISIETCA TOYKA 3pPEHHS O TOXKAECTBEHHOCTH NOHSATUNA <«YYaCTHHUK YTOJOBHOIO
CYIOIPOM3BOICTBA» M «yYaCTHHK yrOJIOBHOTO mporecca» . CormaacHo 1. 58 ct. 5
VIIK P® yyacTHHKaMH YroJIOBHOTO CYIOIIPOM3BOJCTBA SBIAKOTCA  JIMLA,
OPUHUMAIOIIME y4yacTUe B  YroJOBHOM  Impouecce. OnHako  yka3aHHas
neUHUTHBHAS MpPaBOBas HOpMa HE SBIAETCSA yJAYHOW B PEJAKIMOHHOM IUIAHE,
IIOCKOJIbKY HE OXBaThIBAE€T BCEX CYOBEKTOB, BOBJIEKAEMBIX B YI'OJOBHO-
IIPOLIECCYANIbHYIO ACATENIBHOCTD, UCKIIOUMB U3 HEE, HAIPUMEpP, rOCyAapCTBEHHBIE
opransl (Cyn, oprabl jo3HaHus). OO 3TOM yOeIUTENBHO CBHIETEIHLCTBYET aHAIHN3
pazaena Broporo YIIK P®, mnpaBoBbie HOpMBI KOTOPOIO HE  TOJBKO
KOHKPETU3HUPYIOT MEPEUYEHb YYACTHUKOB YTOJOBHOIO IMPOILECCA, HO M 3aKPEILIAIOT
UX T[POLECCYyalbHbI CTATYyC, OMNPENENSIOT NOACYJHOCTh, YCTaHABIMBAIOT
00CTOSATEIHCTBA, UCKITIOYAIOIINE YYACTHE B YTOJIOBHOM CYJIOIIPOU3BOJICTBE.

Takum 00Opa3oM, yyaCTHUKaMH YTOJIOBHOTO CYIONPOM3BOJICTBA BBICTYHAIOT
rOCYIAPCTBEHHBIC OPraHBI, IOJDKHOCTHBIC IIMIA, IPAKIAHE ), OPraHU3aIUH IPH
YCIIOBUM HAJIeJIEHUs UX IMPOILIECCYaJbHBIM CTaTyCOM M OTCYTCTBHUSI OOCTOSTEILCTB,
VCKJIIOYAOIINX MX Y4YacTHsl B YTOJIOBHOM IIPOILECCE. YTOJOBHO-NPOLIECCYATIbHbBIN
CTaTyC — YCTaHOBJIEHHBI HOPMaMH yTOJIOBHO-IIPOLIECCYAIBHOTO MPABa IOJI0KEHUE

% Kypc yronosroro cymonpousBoactea: yued.: B 3 1. / mox pea. B.A. Muxaitnosa. —T. 1: O6mue
IIOJIOXKEHUsT YTOJIOBHOIO cypompousBoiactsa. — M.. HM3a-B0 MOCKOBCKOro IICHXOJIOIO-
coruanpbHOro MHCTUTYTa; Boponex: U3a-eo HIIO «MOJIDK», 2006.C. 291-292; YronoBHbli
né)ouecc: yue0. / TTox pen. B.I1. boxxseBa. —M.: Cnapk, 2010.C. 117.

*° B jaHHOM ciydae TepPMHH PaXIaHE» HCIONB3yeTcs B 0oee MIMPOKOM TONKOBAHHH,
IOCKOJIBKY B KayecTBE IMOTEpIEBIIEro, Mmojao3peBaeMoro. OOBHHIEMOT0, MOJACYAMMOTO MOXKET
BBICTYNIaTh HE TOJBKO TIpaxkAaHUH P®, HO W WHOCTpaHHBIA TpaKIaHUH, a TaKkKe JTUIO 0e3
TpaXTaHCTBA.
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€ro CyOBbEKTOB, COBOKYITHOCTh UX MPaB U 00sI3aHHOCTEH " . VYaCTHUKH YTOJIOBHOTO
mporecca  OCYIISCTBJISIOT ~ CBOM  IIpolleCCyalbHBbIE — TpaBa,  MCIOJHSIOT
npoleccyaibHble  O0S3aHHOCTH,  BCTyNlas B YTOJOBHO-TIPOIIECCYaJIbHBIE
npaBooTHoOIIeHUA. CrHpaBeyIMBO OTMEUYAlOT aBTOPHI OJHOTO W3 YYCOHHKOB IIO
YTOJIOBHOMY TIPOIIECCY, YTO HEIb3s UMETh IpoIlecCyalbHbIC ITpaBa M 00S3aHHOCTH,
HE YJacTBYS B yTOJIOBHOM npouecce58.

besycmoBHO,  yKa3aHHBIE ~ CyOBEKTHI ~ OOJIalalOT  TPOIECCYaThbHOU
MPaBOCTIOCOOHOCTHI0 — CIHOCOOHOCTHIO HMMETh OMNpPEACNICHHBIE MPOIECCyaTbHbIC
npaBa ¥ MCIOJHATH IPOIECCyalbHbIC OO0S3aHHOCTH, YCTaHOBJICHHBIC YTOJIOBHO-
MpoIleCCyalbHBIM TPABOM, a TakXKe IMPOIECCYadbHON eeCITOCOOHOCTRI0 —
CITOCOOHOCTBIO OCYIIECTBIISATh YKA3aHHBIC MTpaBa U 00S3aHHOCTH.

CrereHb BOBJICUCHHS YYACTHHUKOB YTOJOBHOTO TMpOIECCa B  YTrOJIOBHO-
MPOLIECCYATbHYIO JEATEIbHOCTh paszaudyHa. OJHW YYaCTHHKU PpPEaJu3yIloT CBOM
IPOILECCYaIbHBIA CTATYC TOJBKO B JOCYACOHOM IPOU3BOACTBE (CIe10BaTeb, OpraH
JO3HaHMS, OOBUHSICMBIA U JIp.), APyrue — B CyAeOHBIX cTaausx (rOCOOBHHHUTEIb,
CeKpeTaph CyneOHOro 3acelaHus U Jp.), TPETbH — BO BCEX CTAJMSIX YTrOJOBHOTO
cyaonpou3BoacTBa (MOTEPIEBIIN, 3aIIMTHUK, CBUACTEIb M JIP.).pa3jiMuHa U POJib
KQXJIOTO U3 YYaCTHUKOB YTOJIOBHOTO TIPOIIECcca, YTO 00YCIOBICHO COACPKaHUEM UX
npoueccyaabHOU QYHKIUH.

O030p TEOpETHUYECKHUX IOJIOKCHUH OTHOCHUTEIBHO yYYAaCTHUKOB YTOJIOBHOTO
CyIONIPOU3BOJICTBA TO3BOJIIET KOHCTATUPOBATh CYIIECTBOBAHWUE JIOCTATOYHO
GOMBIIOr0 MHOr00Opasms MX Kiaccupukamun® . 3akoHoxatens (pasa. 2 YIIK Pd)
npemiaraeT KiacCu(PUKaIui YIAaCTHUKOB YTOJIOBHOTO MPOIECCa B 3aBUCUMOCTH OT
BBITIOJHSACMBIX ~UMH  TIpolieccyainbHOW  (pyHKmMH  (OCHOBHBIC.  pa3pelicHHUE
YroJIOBHOTO Jiejia, OOBUHEHHE, 3aIMTa U BCoMorateibHbie). C y4eTOM yKa3aHHOTO
BBIJICIISIFOTCS CJICIYIONINE TPYIITBI YYaCTHUKOB YTOJIOBHOTO CYIOIPOU3BO/ICTBA.

1) cya (cyn, cyaps, IPUCSIKHBIN 3aceaTelIb);

2) HpOKypop, CleaoBaTellb, PYKOBOIUTEIb CJACACTBEHHOI'O OpraHa, OpraH
JO3HAHWS, Ha4YaJlbHUK IOApPA3ACIICHUS JIO3HAHMS, TOTEPHEBIINN, YaCTHBIN
OOBMHUTEIb, TPAXKIAHCKUHA UCTEI, MPEACTABUTEIb IMOTEPIEBIICTO, MPEACTABUTEITh
I'PaYKTAHCKOTO MCTIA, MPEJACTABUTEIh YACTHOTO OOBHHHTEIIS);

3) mojo3peBaeMblid, OOBUHICMBIN, MOJCYIUMBIN, 3aKOHHBIA MPEICTABUTEIH
HECOBEPIICHHOJIETHETO MOJ03PEBAEMOTO, OOBHUHSAEMOTO, MOACYIUMOTO, 3aIIUTHHK,
IPaXITAHCKUI OTBETYHK, MPEJACTABUTEIb IPAXKIAHCKOTO OTBETUHKA,

4) cBUIETEIIb, IKCIEPT, CICIHATUCT, IEPEBOTUHK, ITOHSITOM.

>" Bonpmoit opuaeckuii cnosaps. C. 587.

*8 YronoBHbIi nporiecc Poccun: O6miast yacte: yueb6. / ITox pen. B.3. Jlykamesuua. — CIIG.:
W3narensckuit nom C.-Ilerep6. roc. yu-ta, 2004.C. 136.

59 YronoBHO-TIporieccyanbHoe mpaBo Poccuiickoit @eneparuu / [ox pen. IT.A. Jlynunackoii. M.,
2003. C. 76-173;°° Vromosusii mpouecc Poccuu: O6mas uwacts: yue6. / Ilox pex. B.3.
Jlykamesuya. — CI16.: M3natensckuii nom C.-Iletep0. roc. ya-ta, 2004.C. 30-31.
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4.2.Cya Kak yY4aCTHHUK YTOJOBHOIO CYA0NPOM3BO/ICTBA

CucTeMHBIN aHaU3 MPaBOBBIX HOPM, 3aKpeIUieHHbIX I1.I. 48, 53.3, 54T. 5,
cr.cT. 7, 8, 10, 30, 12& np. VIIK PO, no3BoJIs€T 3aKIFOYUTh, YTO MOHITHUS «CYI» U
«CYIObsS»  TOXIECTBEHHbI. B mociaegneM  ciydae  mpearnoJiaraercsi, 4To
npolieccyalbHOE  pEIIeHHWe IO YrOJOBHOMY JieNly TNPUHUMAETCs  CyAbel
€IMHOJINYHO, BO3MOXKHOCTH uero npeaycmotrpena 4. 1 cr. 30VIIK PO.

Cyn  3aHuMaer ocobe MeCTO Cpedud  YYaCTHUKOB  YIOJIOBHOTO
CYIOTPOM3BOJICTBA, TaK KaK OHU OTHOCSTCS K oOpraHam cyjaeOHoW Biactu. B
cootBercTBUH cO cT.118 Konctutyunu PO npaBocynue B Poccuiickoit deaepanuu
OCYILIECTBISETCS TOJBKO CyioM. KOHCTUTYIIHS M YyTOJIOBHO-IPOIIECCYaTbHBIN 3aKOH
OTIPEIETISIOT TJIABEHCTBYIOIIECE TOJOXKEHHE Cyla Cpeau CyOBEKTOB YTOJOBHOTO
npoliecca, HAJENSIIOT €ro UCKIIIOUUTETbHBIMU TOJTHOMOYHUSMH.

[Tomnomounst cyna omnpenenensl cr. 29 VIIK P®. HWx wmoxHO
KJIacCU(UIIMPOBATH CIEAYIOIIUM 00pa3oM:

1) nomHOMOuYMS, peaju3yeMble B JOCYIECOHOM IPOW3BOJACTBE (M30paHue
OTZIENBHBIX MEp MPOIECCYATbHOIO MPUHYKICHUS. 3aJioTa; JIOMAlIHEro apecTa,
3aKJIIOYEHUs] TMO0J] CTPaXKy, BPEMEHHOE OTCTPAHEHHE TO0JI03PEBAEMOr0 WIIU
OOBHHSIEMOTO OT JOJDKHOCTH, HAJOKEHHWE apecTa Ha WMYIIECTBO; JICHEKHOE
B3bICKAHME;Jaya Pa3pEIICHUs] Ha MPOU3BOJACTBO OTAECIBHBIX CJIEACTBEHHBIX
JNEUCTBUI: OCMOTp >KHWJIHILA MPU OTCYTCTBUM COTJIACHs MPOKUBAIOIIUX B HEM JIHII,
OOBICK B KWJIMIIE, JUYHBIA OOBICK 32 MCKIIOUCHHEM CITydaeB, MPEAyCMOTPEHHBIX
ct.93 VIIK P®, BpleMka B JXKWUIUIIE, BbIEMKAa TMPEIMETOB U JIOKYMEHTOB,
COJIEpKAIIMX TOCYIAPCTBEHHYIO WJIM HHYI OXpaHSEMYK 3aKOHOM TalHY,
HaJI0O)KEHUE apecTa Ha KOPPECIOHJICHIINIO, €€ OCMOTP U BBIEMKA B YUPEKIACHUSAX
CBSI3H U JP.);

2) TOJIHOMOYHMS, peaJu3yeMble B MEISIX 3aIIUTBl U BOCCTAHOBJICHUS
HapYILIEHHBIX MpaB M 3aKOHHBIX MHTEPECOB YYACTHUKOB YTOJIOBHOTO Mpolecca
(paspenieHne xano0d HEBIACTHBIX YYaCTHUKOB YIOJOBHOTO MpoIiecca Ha JCHCTBHS
(Oe3meiicTBUE) | pellleHUs TPOKypopa, CleaoBaTels, oOpraHa JO3HAHHUS |
JI03HABATEJIS B XOJ1€ J0CYICOHOTO MPOU3BOCTBA);

3) moJsHOMOYHS, pean3yeMble B CYJACOHOM NPOU3BOACTBE (MIPU3HATH JIAIIO
BUHOBHBIM B COBEPILCHUU MPECTYIUICHUS U HA3HAYUTh €My HaKa3aHHE; MPUMEHUTH
K JIUIy NPUHYJIUATEIIbHBIE MEPbl MEAUIMHCKOrO XapakTepa; NPUMEHUTh K JIUIlY
MPUHYAUTEIBHBIE MEPHI BOCIIUTATEIBHOTO BO3JECHUCTBUS; OTMEHUTh WM U3MEHUTH
pelleHre, MPUHATOE HUKECTOSIIAM CYIOM).

Koncturymus P® (4. 1 cr. 47) HamenwBaeT Ha HEYKOCHUTEIBHOE
COOJIIOZIEHNE TMOJICYJHOCTU YTrOJOBHBIX JAed. [loACyTHOCTh — 3TO COBOKYIHOCTH
IOPUIMYECKM 3HAYMMBIX MPU3HAKOB YTOJIOBHOTO JieJla, HA OCHOBAaHUM KOTOPBIX
YTOJIOBHO-TIPOLIECCYATIbHBIM 3aKOH OMpeNessieT CyAd U COCTaB JAaHHOIO CYJa,
IPaBOMOYHBIE pacCMaTpuBaTh W pa3peliaTb KOHKPETHOE YroJIOBHOE JIeNI0 B
KauecTBe CyJia EepBOil MHCTAHIUMK . BUbI MOJCYTHOCTHU U MpaBUjia €€ U3MEHEHUS,

®Kypc yromoBHOTO CymonpousBojacTsa: yuesd.: B 3 1. / mox pen. B.A. Muxaiinosa. —T. 1: O6uue
MOJIOKEHUSI  YrOJIOBHOTO Cynonpou3BoAcTBa. — M.. HM3m-B0 MOCKOBCKOro TMCHXOJIOTO-
conuanbHOro HHCTUTYTA; Boponex: M3a-so HITO «MOJIDK», 2006.C. 307.
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BKIIIOYasi ~ COCAMHEHHWE  JeN, HeOoOXOIWMOCTh  ydeTa  W3MCHEHHsS €€
TEPPUTOPUATBHOCTH, 3aKperuIsitoTcs cT.cT. 31-36YIIK PO. BrinenstoT cinenyromnime
BUJIBI MIOICY/THOCTH: TIpeaMeTHas (po10Bast), TeppUTOpPHATIbHAS, IEPCOHATIbHASL.

YTOJI0BHO-TIPOIIECCYATBHBIM 3aKOHOM IMPEIyCMOTPEHBI Pa3IMYHbIE COCTABHI
Cyla — KOJUISTHAJIbHBIA W eNUHONWYHBINA. KomernanpHbI COCTaB CyJa O3HA4YaeT
PacCMOTPEHHE U pa3pelieHre yroJ0oBHOTO Jiefia KOJUIETUEH CyeH, cocTosmen Tubo
U3 Tpex MpoQecCHOHANBHBIX CyJeH, TU00 U3 OJHOro MPO(HEeCCHOHATBFHOTO CYAbU U
JIBEHA/II[ATH PUCSKHBIX 3aCeaTeIei

[Ipucsxubie 3acenatenu — HenpodeccHoHambHBIE CYAbH, B TPHUCYTCTBHH
KOTOPBIX pa3pemarTcsi TOILKO BOMPOCH (pakTa, HO HE BOMPOCH mpasa. Kosterus
MPUCSHKHBIX TI0 OKOHYAHUHM PACCMOTPEHHS YTOJIOBHOTO JieJia BEIHOCHT BEPIUKT, Ha
OCHOBaHUHU KOTOPOTO MPOo(eCcCHOHABHBIN CyIbs TOCTAHABINBAET IIPUTOBOP;

4) nosHOMOYMS TPO(PHUIAKTHUECKOTO XapakTepa (pearmpoBaHue B (Qopme
BBIHECCHHUSI YAaCTHBIX OMNpPENEICHWA ¥ TOCTAHOBJICHWHA TIpU  BBISABICHUU
00CTOSITENTLCTB, CIIOCOOCTBOBABIIMX COBEPIICHUIO TMPECTYIUICHUS, a TakkKe
HapYIICHUI 3aKOHA, MOMYIICHHBIX B XOJ€ MPEIBAPUTEILHOTO PacCleIOBaHUs WU
IPY PACCMOTPEHUU JiejIa HUKECTOSIIIIUM CYJIOM).

4.3. Y4acCTHUKH YTOJOBHOTO Cy0NPOU3BOICTBA CO CTOPOHBI 00BUHEHMSI.
Yupexaenuss u opranbl ®CHUH Poccun kak opranbl M03HAHHAS®

INPOKYPOP — [0mMKHOCTHOE JMIO, YIOJHOMOYEHHOE B Hpeaelax
KoMmneTeHunu, ycraHoBiaeHHon YIIK P®, ocymecTBiasaTe OT MMEHM rocyaapcrsa
YTOJIOBHOE MPECIIEIOBAHUE B XOJE YTOJOBHOIO CY/IONPOU3BOJICTBA, & TAKKE HAN30D
32  NpPOLECCYaJbHOM  JAEATEIbHOCTBIO  OpPraHOB  JIO3HAHUMA W OpPraHOB
npeasaputenbHoro ciaeactsus (4. 1cr. 37 VIIK PO).

[lomHOMOUMS TPOKYpOopa B 3aBUCMMOCTH OT CTaauii YrOJIOBHOTO Mpolecca u
XapakTepa peaanu3yeMbIX UM IIPaB MOKHO Pa3/IeyITh HA JIBE TPYNIIbL:

- Ha JOCYINEOHBIX CTaausixX MPOKYpOp OCYIIECTBISIET HAA30p 3a OpraHamu
IIPEABAPUTEIBHOIO PACCIECIOBAHMS U €r0 ITOJTHOMOYHMS HOCST BIACTHBIM XapakTep.

Ha craguu BO30OYyXIeHHS YrOJOBHOIO Jeja MPOKYpOp YIOJIHOMOYEH
NpOBEPSATh HCIOJIHEHHE TpeOOBaHMI  HOPMATUBHBIX AaKTOB IpPU TMpUEME U
perucTpalud  COOOMIEHWH O  MNPECTYIUICHUSX, MPOBEPATH  JEATEIbHOCTH
JOJKHOCTHBIX JIMII TPABOOXPAHUTENBHBIX OPTaHOB IO Pa3pEIICHUI0 COOOIIEHHUH O
NPeCTYIUICHUsAX (COOI0JIeHHe KOMITETCHIINM, CPOKOB IPOBEPKH, TOPsAKA HX
IIPOJUICHHS], JOCTOBEPHOCTh TOKYMEHTOB M PE3YJIbTATOB IPOBEPKHU, MPABUIBLHOCTH
NPUMEHEHHUST HOPM MaTepPHalbHOTO M  MPOILECCYajlbHOrO IpaBa), IMOBEPAThH
3aKOHHOCTh W OOOCHOBAaHHOCTH IPOLIECCYATbHBIX peIleHU (MOCTaHOBICHUS O

61 ®enepanpubiii 3aKk0H 0T 20.08.2004Ne 113-D3 «O mpuCSHKHBIX 3acenaTensx ¢eaepalbHbIX
cgnOB(KhueﬁIopnanKuHH»//Co6paHHe3aK0H0ﬂaTmnanaIHD,2004;N§34.CT.3528.

%2 Bonee MoAPOOHO O TpolecCyallbHOM cTaTyce yupexnenuid u opranoB @CHH Poccum cwm.:
Kpvimos A.A., Manviwesa O.A. JlocynebHoe TPOU3BOACTBO 10 YTOJIOBHBIM JI€JaM B YUPEKICHUAX
YTOJIOBHO-UCTIOJIHUTETHROM CHUCTEMBI: Hay4.-pakT. noc. Ps3anb: Akagemus ®CHUH Poccun,

2014.
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BO30Y)KJICHUHM YTOJIOBHOTO Jieya, 00 OTKa3e B BO30YKICHHH YrOJIOBHOTO Jieia), a
Takoke (paKTa yBEJOMIICHUS 3asBUTEINS O MPHHITOM PEIICHUH W BO3MOKHOCTH €r0
00>KaoBaHUsI.

Ha cragum mpeaBapuTenbHOTO paccieloBaHUsl MPOKYpPOp BIpaBe TpeOOBaTh
OT OpraHOB JIO3HAHWS W OPTaHOB IMPEABAPUTEIHHOTO CIEICTBUS yCTPAHEHUS
HapymeHuid QenepanpHoro 3akonogarenbcTBa. C 2007 roma o0beM Ham30pHBIX
MTOJTHOMOYH 32 PacCiieIOBaHUEM YTOJIOBHBIX JIe7 B opMe CIEACTBUS 3HAUUTEIHLHO
CYy3HJICA.

[Ipu ocymiecTBiIeHUH HAA30pa 3a JO3HAHUEM MPOKYPOP YIOJTHOMOYEH JaBaTh
JI0O3HABATENI0  MHUCHMEHHBIC  yKa3aHWUS O  HaMpaBICHUU  paccleqOoBaHUS,
IPOM3BOJCTBE MPOLIECCYyabHBIX JACWCTBUN; JaBaTh COTJacHe JO3HABATENI0 Ha
BO30YXKJIEHUE TIepe]] CYyJI0M XoJaTaicTBa 00 M30paHUU MEphI MpeceueHus Jubo o
MIPOM3BOJICTBE HMHOTO IMPOIECCYyabHOTO JIEHCTBHUS, KOTOPOE JOIyCKaeTcs Ha
OCHOBaHWHU CYACOHOTO pelIeHHs; OTMEHITh HE3aKOHHBIE WM HEOOOCHOBAHHBIE
TIOCTAHOBJICHHS JIO3HABATENsl;, pa3peliaTh OTBOJbI, 3asBICHHBIC O3HABATENIO, a
TaK)K€ €ro CaMOOTBOJBI, OTCTPAHATh JIO3HABATENsl OT paCCIECNOBaHUS TPHU
Hapymieann uM TpeboBanuit YIIK; yTBepkmaTh MOCTAaHOBIIEHWE JO3HABATENS O
MPEKpalICHNH  YTOJOBHOTO JIefla; YTBEPXKAAaTh OOBWHUTENBHBIA aKT WJIHU
OOBUHUTEIBHOE  TOCTAaHOBJIEHHE,  BO3BpallaThb  YrojJOBHOE  JENO0  JJs
JOTIOJTHUTEIHFHOTO PACCIICIOBAHMS WU TIEPECOCTABIICHUSI OOBUHUTEILHOTO aKTa WA
O0OBHUHUTEITLHOTO TIOCTAHOBJICHHS U JIP. .

[Ipu ocymecTBiieHnr Haa30pa 3a OpraHaMH MPEIBAPUTEIHHOTO CIICICTBUS
MIPOKYpPOp BMpPaBe OTMEHSATH TOJILKO HE3aKOHHBIC WM HEOOOCHOBAHHBIC PEIICHUS
cienoBaTensi 00 OTKa3e B BO3OYKIEHUH YTOJIOBHOTO Jieia, MPUOCTAHOBICHUH WITU
MPEKpAIICHUH YTOJIOBHOTO JIeJia;, pacCMaTpUBAaTh MPEACTABICHHYIO PYKOBOIUTEIEM
CJIEICTBEHHOTO OpraHa MH(POPMAIUIO CIIe0BaTelNsl O HECOTIAaCHH ¢ TPeOOBaHUSIMU
NpoKypopa W TMpPUHUMATh TI0 HEW pelieHue; YyTBEpXKAaTh OOBUHUTEIHHOE
3aKJIIOYCHHME W HAMpaBATh JAENO0 JUIsl JTOTIOJHUTEIHLHOTO PACCICIOBAHUS HIIN
IIepPeCcOCTaBICHNs 00BHHHUTEILHOTO 3aKmoueHus (4. 2 ct. 37 YIIK PD);

- Ha CyeOHBIX CTAIUsIX MPOKYPOP BHICTYIAET B KaYECTBE IOCYAapCTBEHHOTO
OOBUHUTENSI, €ro  MOJHOMOYHS  pEaIM3ylOTCs B paMKax  IPUHIUIA
COCTA3AaTENLHOCTH U OH HE 00JIaJaeT MPEeUMYIIECTBAMU MO0 OTHOLICHUIO K CTOPOHE
samuThl (4. 3ct. 37 YIIK PD).

CJIEAOBATEJ/Ib - pomxaoctHoe muno OBJl, ®Cb, ®CKH wmm
CnenactBeHHOTO KOMHUTETa P®D, yHIOIHOMOYEHHOE B TIpenesiax KOMICTCHITNH,
YCTaHOBJICHHON YTOJIOBHO-TIPOIIECCYaTbHBIM 3aKOHOM, OCYIIIECTBIISITh
IpeIBAPUTEIILHOE CIICACTBHE 1O yrojoBHOMY neny (4. 1ct. 38 YIIK PD).

CrnenoBatenb 3aHUMAET OJIHO M3 BaXKHBIX MECT B CUCTEME NPEIBAPUTEIHLHOTO
cienctBus. TONBKO clieoBaTelh OCYIIECTBIISECT €AUHCTBEHHO 3HAYUMYIO JIJISl HETO,
C TOYKH 3peHUsT QYHKIIMOHATBLHOTO COACPXKaHUS, IeATETHbHOCTh — IIPEABAPUTEIHHOE
cnencteue. OH  ONpeAenseT HaNpaBICHUS PACCICAOBaHUS TPECTYIUICHUS,
HEOOXOMMYI0 COBOKYITHOCTh MPOIECCYaTbHBIX ACHCTBHI, MOMEHT MPEIbBICHUS
OOBHMHEHHS JIMIly, BpEMs OKOHYAHHS MPOW3BOJCTBA MO YTOJOBHOMY JCIy W Jp.
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(m. 3 u. 2 ¢1.38 VIIK P®). HenocpeacTBeHHYI0 OTBETCTBEHHOCTH 3a KayeCTBO
IPEBAPUTEILHOTO CICACTBUS HECET MMEHHO CIICIOBATENb -,

[Ipenensl  OTBETCTBEHHOCTH  CJE€IOBaTeNss JOJDKHBI  OXBAaThIBaTh |
HEOOOCHOBAHHBIC CO CTOPOHBI CiiefoBatTels AelcTBUs (0e37eiCTBUA) U PELICHNUS,
KOTOpPBhIE WHOTAA CYIIECTBEHHO CHUXAIOT 3()PEKTUBHOCTh MPEIBAPUTEIHLHOTO
cinenctBus. Hampumep, B ciayyae  HEOOOCHOBAHHOTO — IPUOCTAHOBICHHS
MIPEABAPUTEILHOTO CJIECJCTBUAS MAJOBEPOSTHBIM BBICTYIACT YCTAHOBJICHUE JIUIIA,
IPUYACTHOTO K COBEPIICHUIO MPECTYIJICHUS, a CIEAOBATEIbHO BOCCTAHOBJICHUS
YIIEMJICHHBIX TIpaB M 3aKOHHBIX HMHTEPECOB motepmeriiero. CyneOHas mpakTHKa
TaK)Ke WJET MO IMyTH MPU3HAHKUS OTBETCTBEHHOCTH CJIEJOBATENIS 3a €r0 HE3aKOHHBIE
efiCTBHS IIPU TIPOU3BOJICTBE [0 YTOIOBHOMY JCIY .

YTOJI0BHO-TIPOTIECCYATBbHBIN 3aKOH COJEPIKUT PSAJI TapaHTHH MPOIIeCCyaTbHOM
CaMOCTOSITEILHOCTH CIIEZIOBAaTeNsl KaK IO OTHOIIEHUIO K TPOKYpOpy, TaK U IO
OTHOIICHUIO K PYKOBOJIUTEINIO CIIEACTBEHHOTO OpraHa.

1) npu Hecornacuu cieaoBaressi ¢ TpeOOBAHUSIMHU MTPOKYpOpa 00 yCTpaHEHUH
HapylIeHui (enepasbHOTO 3aKOHOMATEIhCTBA OH IMPEACTABISET CBOM BO3PAKEHUS
PYKOBOJUTENIO CIEACTBEHHOTO OpraHa, KOTOPBIH TpU COTJIACHMU C TIO3HIMEH
cienoBatels nHpopMupyeT 00 3ToM npokypopa (4. 3cr. 38 VIIK PD);

2) ciemoBaTellb MOXXET HE  BBINOJHATH YKa3aHHWS  PYyKOBOJIUTEIIS
CJIEICTBEHHOTO0 OpraHa Mo HauOoJee 3HAYMMBIM BOIPOCAM MPEIBAPUTEIHLHOTO
pacciefioBaHUsS TaKUM, KaK H3bATHE YTOJIOBHOE J€Nia U Tepefada €ro IApyromy
CJIEIOBATENIO; TPUBICYCHUS JHIlAa B KayeCcTBE OOBUHSAEMOTO; KBaTU(UKAIISI
NpecTymieHus:; 00beM OOBUHEHMs; M30paHHe Mephbl MPECEUEHUs; MPOU3BOJICTBO
CJIEICTBEHHBIX JIEHCTBUM, KOTOPBIE JOIMYCKAOTCS TOJHKO IO CyA€OHOMY PEIICHHIO,
HampaBlIeHUE Jieia B CY/I; MPEKpaIleHrne YroJIOBHOTO Jea.

B ciydae Hecornmacus ¢ JaHHBIMH yKa3aHUsSMHU CII€OBAaTelIh BIIPaBE
NPEJICTABUTh PYKOBOJUTEIIO BBIMIECTOSAIIETO CIECACTBEHHOTO OpraHa MaTepHaIbl
YrOJIOBHOTO Jiefla W THCHMEHHBIE BO3PAKEHUS HA YKa3aHUS PYKOBOAHUTEIS
CJIEJICTBEHHOTO OpraHa.

CBou  BIacTHBICE  pelIeHWss 1O  JeNy  clieoBatenb  0QOpMIISET
OCTaHOBJICHUSIMH. [lOoCTaHOBIECHUS CIIEIOBATEINSI, BHIHECEHHBIE B COOTBETCTBUU C
3aKOHOM, 0053aTeNbHBI I WCIIOTHEHHUS BCEMH MPEINPHUATHIMU, YUPEKICHUSIMU
OpraHU3ANMIMH, TOJDKHOCTHBIMU JIUIIAMH U TPAKIaHAMHU.

CrnenoBaTenb BHOpaBe JaBaTh OpraHaM JIO3HAHWS O0s3aTeNbHBIE IS
WCIIOJTHCHHSI TMMCHhbMEHHBIE TOPYYEHUS O MPOU3BOJCTBE OIMEPATUBHO-PO3BICKHBIX
MEPOTIPUATHN, TPOU3BOACTBE OTNEIBHBIX CICACTBEHHBIX JEHCTBUN, 00 UCTIOTHEHUU
NIOCTAHOBJICHUN O 3aJiep’KaHuH, TMPUBOJAE, 00 apecte, O MPOU3BOJACTBE HHBIX
NpOIECCyabHBIX JCUCTBUM, a TaKKe BIPaBE IOJy4aTh COACUCTBHE TPH HX
ocyiiectBieHuu (. 44. 2 cr. 38 VIIK PD).

SManviuesa O.A. [IpenBapuTenpbHOE paccieoBaHUE. KOHIIETIUS MOBBIICHUS 3(PHEKTUBHOCTH.
M.: FOpuct, 2010.C. 123.

% Mocranosnenue [pesumuyma Bpsirckoro o6nactHoro cyna o aeny b. // BBC Pd. — 2001.Ne
11.C. 9-10.
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PYKOBOIAUTEJIb CJIIEACTBEHHOI'O OPI'AHA - J0KHOCTHOE
JIMI0, BO3MJIABJISIIOLIEE COOTBETCTBYIOIIEE CIEACTBEHHOE IMOAPA3/CIICHUE, a TaKKe
ero 3amectutens (. 38.1ct. 5 VIIK P®). YronoBHO-IporieccyaibHbIe TOJTHOMOYHS
MPENIOCTABIEHbl PYKOBOAMUTENIO CIEICTBEHHOIO OpraHa Jyisi OCYIIECTBJICHUS
KOHTPOJII 32 3aKOHHOCTbIO M CBOEBPEMEHHOCTBIO JCHCTBUH U  pelieHui
ciemoBaresyiel B TOAYMHEHHOM €My MOPa3CICHAH.

YTOMOBHO-TIPOTIECCYaNIbHBIN ~ 3aKOH  TMPEAOCTABIIET  PYKOBOJIUTEIIO
CJIEICTBEHHOTO OpraHa 3HAYUTENbHBIA O0BEM TIOJHOMOYMN IO KOHTPOJIO 3a
paccienoBaHUEeM W BO3MOXHOCTh BIMSHHS HAa €ro XOJI M pe3yibTaThl. Ha
ocoBanuu cr1.39 YIIK PO pykoBoauTenb CIEICTBEHHOTO OpraHa YIMOJIHOMOYEH
opy4aTh MPOU3BOACTBO MPEIABAPUTEIHLHOTO CIEACTBUS CIICIOBATENIO, NIEPEIaBaTh
YrOJIOBHOE JI€JI0 OT OJHOIO CIIEOBATENIO APYroMy, CO37aBaTh CIEACTBEHHYIO
rpynny, NOpUHUMATh YrOJOBHOE [€J0 K CBOEMY IPOU3BOJACTBY; IPOBEPIThH
MaTepHuaybl MPOBEPKU COOOLIECHUSI O MPECTYIJIEHUU WM MaTepuaibl YroJOBHOTO
Jiena; OTMEHSATh HE3aKOHHbIE WM HEOOOCHOBAHHBIE MMOCTAHOBJICHUS CIIEAOBATENS U
HUKECTOSIIIIETO  PYKOBOJUTENSL  CIEACTBEHHOIO OpraHa;iaBaTh CIEOBATEIIO
yKa3aHusi O  HalpaBi€HUU  pacClelOBaHMs,  MPOU3BOJACTBE  OTIEIbHBIX
CJIEICTBEHHBIX JCHCTBUHN, MPUBJICUCHUH JIMIA B Ka4€CTBE OOBUHSAEMOTO, N30paHUU
Mephl TIPEeCeUCHUs], KBIU(PUKAUA TPECTYIUICHUSI U 00beMe OOBUHEHUS, JaBaTh
CoTJIacue CJIeI0BATEI0 Ha BO30YKICHHUE Tepe]] CYJIOM XOAaTalCTB O IPOU3BOJICTBE
MPOIIECCYATbHBIX JEHCTBHMA, JOMYyCKA€MbIX Ha OCHOBAHHWHM CYy/IEeOHOTO pEIICHHS,
pa3permmTh OTBOJBI, 3asBICHHBIC CJIEAOBATENI0, TaKXKe €ero CaMOOTBOJIBI,
POJJIEBATh CPOK MPEIBAPUTEITHLHOTO PACCIICIOBAHUS; YTBEPKAATh MOCTAHOBICHUE
cJIeIoBaTes O MPEKpaIIeHUH TPOU3BOJICTBA 110 YTOJIOBHOMY JIEITY H JIp.

OPT'AHBI TO3HAHMUSI. Cornacho 1. 24 ct. 5 YIIK P® opranamu no3HaHus
SBJISIIOTCSL TOCYJIAPCTBEHHBIE OpPraHbl W JIOJDKHOCTHBIE JIMIIA, YIMOJHOMOYEHHBIE B
cootBercTBUU ¢ YIIK P® ocymecTBisaTh NO3HAHWE U JAPYTHE IPOLIECCYaTbHBIC
nomHoMouusa. Yacte 1 cr. 40 VIIK P® k TakoBbIM OTHOCUT HE TOJIBKO
rOCYJapCTBEHHbIE OPraHbl B JIMIIE OPraHOB BHYTPEHHHUX JIEJN, a TAKKE MHBIX OPraHOB
UCTOJHUTEIBHOM BJIACTH, HAJEJIEHHBIX B COOTBETCTBUU C (heAepalibHbIM 3aKOHOM
MOJTHOMOYHMSIMHU TI0 OCYIIECTBIICHUIO OTIEPATHBHO-PO3BICKHON JESITEIHHOCTH, OPTaHbI
denepanbHON CITy>XObI CyIeOHBIX MPUCTABOB, OPTaHbl TOCYJAPCTBEHHOTO TTOKAPHOTO
Ha/B3opa (eaepaTbHOM TMPOTHBOIOKAPHON CITY’KOBbI, HO U OTAETBHBIX JODKHOCTHBIX
Il — KOMAaHIUPOB BOWHCKHX YaCTeH, COCIWHEHM, HAYAIbHUKOB BOCHHBIX
YUPESKICHUN WIH TapHU30HOB. CriemyeT MoauepKHyTh, 4TO HOPMa, 3aKPETICHHAS B H.
1 cr. 40 VIIK P® HOCHUT OTCBUIOUHBIM XapakTep, B CBA3M C YEM BO3HUKAET
HeoOXoauMocTh oOpamiatees K cT. 13 denepanpHoro 3akona «00 omepaTuBHO-
PO3BICKHOM ,Z[CHTCJ'II)HOCTI/I»GS ot 12 aprycra 1995r. ¢ nienpio onpeseneHus cyobeKToB,
HAJIEJICHHBIX MIPABOM OCYIIECTBIICHHS OTIEPATUBHO-PO3BICKHOM JIEATETLHOCTH.

CucreMHbIil aHam3 HopM, coaepskamuxcs B 4. 1 ct. 40 VIIK P® u cr. 13
OTMEUYEHHOT0 (pefiepabHOTO 3aKOHa 00YCIOBIMBAET HEOOXOAUMMOCTh KOHKPETHU3ALIUU
NPEUIOKEHHOTO0 TEePEeYHsl OpPraHoOB JO3HAHMS, 4YTO (DAaKTUYECKH NPUBOJIUT €ro K
paclIMpeHUI0 3a CYeT BKIIOYEHMS omnepartuBHbIX moxapazaeneHuid ®Cb Poccun,

65 Cobpanue 3akoHonatenberBa PO. No 33.Ct. 3349.
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®CHH Poccun, ®CO Poccun, ®TC Poccuun, CBP Poccun, Muno6oponsr Poccun. B
g, 2 ct. 40 VIIK P® 3akperuistoTcsi MOJIHOMOYHS OPraHOB JIO3HAHUS, a MMEHHO
OCYUIECTBIICHUE JIO3HAHUS W MPOU3BOACTBO HEOTJIOKHBIX CIIEACTBEHHBIX ACHCTBHIA.
OpHako W3y4YeHHE IPENCTABICHHOIO IMEPEYHS OPraHOB JO3HAHUA C YYETOM HOPM,
nmoMerieHHbiX B cT. 40,4. 3 cr. 151,ct. 157 VIIK P®, no3BosseT 3aKII0UYUTh O HE
coBceMm ynayHou pemakiuu cr. 40 YIIK P®, uto BbI3bIBa€T TPYAHOCTH MpH €€
TOJIKOBAHUU u COOTBETCTBEHHO MPEMSATCTBYET eIMHOOOPa3HOMY
HpaBOHpI/IMeHeHI/IIO66.

@DaKTUYECKU U3 COJACPKAHUS YKA3aHHBIX BBIIIE HOPM BBITEKAET, YTO
onepatuBHble mnoapazneneHus O®CUH Poccun, ®CO Poccun, CBP Poccun,
Muno6oponsl Poccum SBIAIOTCS OpraHOM O3HAHWS, HO HE YIOJIHOMOYEHBI
MPOU3BOJINTh HU JO3HAHHWE, HU HEOTJIOKHBIE CJIEACTBEHHbIE NeWcTBUA. CIOXKHO
NPEACTABUTh BBINOJHEHUE WHBIX IPOLECCYaJbHbIX JEUCTBUU OINEPATHBHBIMU
noapazaeneHusmu CBP Poccuu, ®CO Poccuu, Munoboponsl Poccuum B BHIY
ocoOeHHOCTe  (QYHKIUH, pagud KOTOPBIX CO3/aHbl  YKa3aHHbIE OPraHbl.
OO00CHOBaHNME TOMY MOKHO HAWTH M B IOPUIUYECKON JUTEpAType. ONnepaTUBHBIC
NOAPA3AECIEHUS YKA3aHHBIX OPTraHOB HUKAK HEJb3sl OTHECTU K OpraHaM JI03HaHUf,
«IIOTOMY YTO TIOJITHOMOYHSIMH BO30OYUThH YTOJIOBHOE JIEJI0 M PACCIIEA0BATh €r0 OHH
HE HAJENCHBI U COOCTBEHHON MOICICACTBEHHOCTH HE HMEIOT» . [TpuMeHUTENBHO
ko ®CHUH Poccun, cnemyer oTMETUTh, UTO IpoleccyaibHas (GopMa ee ydacTus B
YTOJIOBHO-TIPOIIECCYATBLHOM NEeATeTFHOCTH KOHKpPETHU3UpoBaHa B m. 5 4. 2 cT. 157
VIIK P® u HE OTOXIECTBIAECTCS C AESITENBHOCTHIO ONEPATUBHBIX MOJPA3AECICHUAMN
OTMEUYEHHOU CITYXkOBbI.

Opranamu J03HAaHUS B COOTBETCTBUU C TOJIOKEHUSIMU TAKXE SIBJISIOTCS:
oprausl denepanbHOl CIyKObI CynaeOHbIX mpucTaBoB (M. 2 4. 1 cr. 40 VIIK P®D);
HA4YaJbHUKU OpPraHOB BOEHHOM mnonuuuu BoopyxeHHbix cuin Poccurickoun
dbenepanyy, KOMaHAUPHl BOMHCKUX YacTeW, COEAMHEHUM, HAYAIbHUKUA BOEHHBIX
yupexkaenuii u rapau3oHoB (. 3 4. 1 cr. 40 VIIK P®); opransl rocy1apcTBEHHOTO
nokapHoro Haazopa denepanbHoil mporuBonokapHou ciyx0bl (m. 4 4. 1 cr. 40
VIIK P®).

Cratest 40 VIIK P® comepX HUT M TpeThIO YaCTh, COTJACHO KOTOPOMi
BO30Y)KJICHHE YTOJOBHOTO JIeJla W MPOHW3BOACTBO HEOTIOKHBIX CJIEACTBEHHBIX
JNEUCTBUI BO3JAaraeTcsl Ha psj JAOKHOCTHBIX JIUII: KATUTAHOB MOPCKUX U PEUYHBIX
CyJIOB, HAXOJSIIIUXCSL B JAJIbHEM IJIaBAaHUH; PYKOBOJIUTEIICH T€0JIOr0-pa3BeIOYHBIX
MapTUi W 3UMOBOK, HAYaJIbHUKOB POCCUMCKUX AHTAPKTUYECKUX CTAHLUN H
CE30HHBIX MOJEBBIX 0a3, YAAJEHHBIX OT MECT PaCIOJIOKCHHS OpPraHOB JO3HAHWS,
IJIaB JAIUIOMATHYECKUX ITPENCTABUTENBCTB M KOHCYJIBCKHUX YUpexxaeHu Poccuiickoi
denepanuu.

Manviuesa 0.4. TpexBaputenbHOe paccie0BaHHe: KOHIEIIHS MOBBIICHHS ()(EKTHBHOCTH.
M.: lOpucr, 2010.C. 188.
% Besnenxun B.T. HacTonbHAs KHHTA CIICIOBATEIIS U JO3HABATEIIS. M. [Ipocmekr, 2009.C.19.
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[TockonbKy yKa3aHHBIE JTOJDKHOCTHBIE JIMIIA TMOMEIIEHbl B CTaThe, Ha3bIBaeMOU
«Opranbl J03HaHUS», TO TMEPBOHAYAIBHO CKJIAJbIBA€TCS BIEYATIICHHUE, YTO OHH
TaKIKe SIBIISIIOTCS OPraHaMH JO3HAHHS .

CucteMHbId  aHaIM3  NPABOMOYMN  OpPraHOB  JIO3HAHWSI  TO3BOJISET
CTPYIIIUPOBATh MX B MATh Ipymi: 1) pacCMOTpEHHE W pa3pelicHHe 3asBICHUMN
(cooOmieHnit) O MPECTYIUICHHSIX; 2) MPOU3BOJCTBO HEOTIOKHBIX CIIEJACTBEHHBIX
NecTBUi; 3) MPOU3BOJACTBO CIIEJACTBEHHBIX JIEHCTBHA M ONEPATHBHO-PO3BICKHBIX
MEPOTIPHUSITHIA TI0 IMMOPYICHHIO clieaoBates; 4) okazaHUE IMOMOIIHU CIICOBATEISAM B
NPOBEJCHUM WMH OTJACIbHBIX CIICJCTBEHHBIX JICWCTBUW; 5) NPOM3BOJICTBO
MO3HAHUS

AHanmu3 peanu3anuy JaHHBIX TPABOMOYUN MPUMEHUTENBHO K TOJDKHOCTHBIM
nauiiaM, ykazaiHbiM B 4. 3 cT. 40 YIIK P®, GykBanbHO TOJKYSI COOTBETCTBYIOIINE
YTOJIOBHO-TIPOLIECCYaJbHbIE HOPMBI, TMO3BOJSET 3aKIIOUUTh, YTO YyKa3aHHbIE
JOJDKHOCTHBIE JIMIIA B PUBBIYHOM MOHUMAHHUM HE SIBIISIIOTCS OpraHaMM JJO3HAHUS.
Wx cnemayer Ha3bIBaTh CHEUAIBHBIMU CYObEKTaMHU 10CYA€0HOTO MPOU3BOJICTBA MO
YTOJIOBHBIM JIEJIaM.

JNO3HABATEJIb. /lannbiii TepmuH ObLT BBeZIeH B 000poT Tosibko YIIK P®
(2001 r.). Mo sToro BpeMEHH YIOTPEOJSIICS TEPMHUH IUIO, IPOU3BOJISIICE
JO3HAHKE», YTO HEPABHOSHAYHO TEPMHHY «IO3HABATEIb» . B COOTBETCTBHH C 4. 7
ct. 5 VIIK P® no3HaBarenb — 3TO JOHDKHOCTHOE JIMIIO OpraHa JI03HaHus,
MIPABOMOYHOE WJIM YIOJTHOMOYEHHOE HAaYaJIhbHUKOM OpraHa JO3HAHHS OCYIIECTBIISThH
NpeABAPUTENBHOE paccieioBaHue B (opMe I03HAHUS, a TAKKE MHBIE MOJTHOMOYMS,
npeaycMorperHsie YIIK PO.

B cootBerctBum ¢ 4. 3 cr. 151 VIIK P® mrarHeie mo3HaBarenu
PEeyCMOTPEHBI B TAKUX T'OCYJAPCTBEHHBIX OpraHax, Kak OpraHbl BHYTPEHHHUX eI,
norpaHuuHbie opranbl denepaiibHoil ciryk0b1 Oe3omacHocT, DepepanbHas ciryx0a
cyneOHbIx mpuctaBoB, dDenepanpHasi TaMo)KeHHas ciyx0a, [ocymgapcTBeHHas
NpOTUBONOXKapHast ciyx0a, denepanpHas cioyk0a MO KOHTPOI 3a 000POTOM
HapKOTUKOB. He3aBUCHMMO OT pa3iWyHOW BEIOMCTBEHHOW MNPUHAIJICKHOCTH BCE
JI03HaBaTeNd 00J1a/1al0T PaBHBIM MTPOLIECCYATTHBIM CTaTyCOM.

VIIK P® cogepxur oraenbHyto crateio (cT. 41), 3aKkperuisomyr B
CHUCTEMATU3MPOBAHHOM BHJIE€ TOJHOMOYHUS JIO3HABATENS TIO TPOU3BOJICTBY
CJIEICTBEHHBIX W HMHBIX MPOLECCYATbHBIX JIEHCTBUM, MPUHATUIO TPOIECCYAThHBIX
pemenuii. Jlo3HaBaTe b UMEET MPABO: MPHU MPOBEPKE COOOIIECHUS O MPECTYIUICHUN
TpebOBaTh MPOU3BOICTBA JOKYMEHTAIBHBIX MTPOBEPOK, PEBU3UN M TIPUBJICKATh K UX
yaactuio crenuamuctoB (4. 1 cr. 144 VIIK P®); xomaTaiicTBOBaTh O MPOIJICHUU
CpOKa MPOBEPKH co00IIeHHs 0 TipecTymuieHu: 10 10 cyTok (B OTACIBHBIX CIyJasx —
10 30 cytok) (4. 3 cr. 144 VIIK P®); mo pesynbrataM MPOBEPKH COOOIIECHHUS O

8poccuncruii C.b. Yromosusiit mporece Pocenn: kype nexumii. M., 2007.C. 110-111:Yronosso-
nporieccyaabHoe mpaso: yueb.moc. / Iloxa. pea. Iaxycresna O.A., EngonsueBoit A.B., Kusmbika
A.Il. M.: KOHUTU-JTAHA: 3axon u npaso, 2006.C. 62-63.

69 CrpaBounuk go3uaBarens. Yacte 1/ ITox obmr.pen. C.U. I'mpsko. — M.: O6weaun. pea. MBI
Poccun, 2006.C. 11.

Manviwesa O.A. [IpenBapuTenpbHOE paccieoBaHUE. KOHIIETIUS MOBBIICHUS 3(PHEKTUBHOCTH.
M.: FOpuct, 2010.C. 192.
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MPECTYIJICHUSI CAMOCTOSITEIbHO MPUHUMATHh OJHO M3 MPOIECCYaTbHBIX pPElICHUH,
npeaycMoTpeHHbIX cT. 145 VIIK P®; ocymiecTBiasaTh Npou3BOACTBO JO3HAHUS I10
yrosioBHbIM neiaM (4. 3 ct. 151 VIIK P®); npumeHsTh MEpbl MPOIECCYaTbHOIO
npunyxaenns (1. 12-14 VYIIK  P®); ocymecTBiasTh  MPOHU3BOJCTBO
npoleccyanbHbIx Aeicteuit (ct.ct. 154, 155, 208, 214, 1cr. 134,4. 3ct. 224,1.
1 cr. 427 u nap. YIIK P®); ocymecTBiasTh MTPOU3BOACTBO HEOTIONKHBIX
CJICZICTBEHHBIX JICUCTBHUI MO TMOpy4eHuto oprana gosznanus (cr.ct. 40, 157 VIIK
P®);00xaioBaTh yKa3aHWs HadaJIbHUKA IOAPA3JICICHHS JIO3HAHUS HAYaIbHUKY
opraHa J03HaHUS WIA TPOKYPOPY C MPEJOCTABICHUEM YKA3aHHBIM JIOHKHOCTHBIM
JUIIaM MaTE€pUajoB YTOJIOBHOIO JieJia ¢ TUChbMEHHBIMU BO3PKCHUSIMHU HA YKa3aHUS
HaYaJIbHUKA TOJPA3/ACIICHNs JO3HAHUS, YKA3aHUs HAaYaJIbHUKA OpTraHa JO3HAHHS —
IPOKYpOPY, a yKazaHHE MPOKYpopa — BhIIIECTOsAIIeMY poKypopy (4. 4 ct. 41 YIIK
P®) u ap.

OOxasioBaHue JI0O3HABATENIEeM YKa3aHWl HayajdbHUKAa OpraHa JO3HaHWUS,
HayaJlbHUKAa TMOJPA3JEICHUs] JO3HAHUS W MPOKypopa HE TMPUOCTAHABIMBACT HX
UCTIOJHEHHE.

[lockonbKy HE BO BCEX OpraHax JIO3HaHHUS MPETyCMOTPEHbI INTAaTHBIE
JI03HABATENIM, TO K BBHITIOJIHEHUIO CIEJACTBEHHBIX M HWHBIX MPOIECCYaTbHBIX
JEUCTBUN  TPUBJICKAIOTCS JIOJDKHOCTHBIE JIMIIA OpraHa JO3HAHUsS, KOTOpbIE
HanboJIee TIOATOTOBICHBI B YTOJOBHO-TIporeccyanbHoii cdepe’ . I1. 7 cr. 5 VIIK
P® paspemaer 310 Ha BIOJIHE 3aKOHHBIX OCHOBAHUSX.

HAYAJIBHUK OPIAHA JO3HAHUS. CucremHoe TOJKOBaHHE
npaBoBblx HOpM VYIIK P® mno3Bomsier KOHCTAaTMpPOBATh. HA4YaJbHHUK OpraHa
JIO3HAHUS, 10 CPAaBHEHHWIO C OPraHOM JIO3HAHWs, JO3HaBaTeneMm, (QUTypUpyeT B
KAayecTBE YYaCTHHKA YrOJOBHOIO CYIONPOHM3BOACTBA JOCTATOYHO PEIKO' .
Hampumep, B Xxoae A0CyAeOHOro MPOM3BOJCTBA  TpeOyeTcs YTBEpPKACHUE UM
OOBHMHHUTEJIBHOIO aKTa, COCTaBJICHHOro go3HaBateieM (4. 4 cr. 225 VIIK P®), mo
XO0JlaTalCTBY J03HaBaTess OH Bhopase g0 10 cyTok Npo;IUTh CPOK MPOBEPKHU
COOOIIEeHHUs O JIF0OOM COBEPIICHHOM MM TOTOBsImeMcsanpectrymiennn (4. 3 cr. 144
VIIK P®). B 4. 4 ct. 41 YIIK P® 3akperieHo, 4TO yKa3aHHS HadaJlbHHKA OpraHa
no3HaHus, tanable B coorBeTcTBUU ¢ YIIK PO, 00sa3aTenbHbI U1 JO3HABATENA.
CornacHo YIIK P® (4. 17 ct. 5, c1. 40, 144, 146, 148, 154 np.) HavaIbHUK
opraHa JI0O3HaHHS 0053aH MPHUHATH, IPOBEPUTH COOOIICHUE O MPECTYIUICHUH, MPU
HAJIMYUM TOBOJIA U OCHOBaHUS, npeaycMoTpeHHbIx cT. 140 YIIK P®, Bo30yauTh B
YCTAaHOBJICHHOM  3aKOHOM  TIOPSIIKE ~ yTrOJIOBHOE  JIEJI0 C  BBIHECEHUEM
COOTBETCTBYIOIIETO MTOCTAHOBJICHHSI M TTPOU3BECTH MEPBOHAYAIBHBIC CIICICTBEHHBIE
JEUCTBUS ¢ COOJIIOICHHEM MPOIECCYATbHBIX CPOKOB.

Kpome Toro, «8 opraHax [03HaHMsS pacHpOCTpaHeHa MpaKTUKa, KOria
HAaYaJIbHUK OpraHa JO3HaHWS MOAMNHUCHIBAET WM YTBEPKIAET IOCTAHOBJICHUS

T Cm.: Porcaxoe A.IT. YToaoBHBII nporecc: Yueb. s By3oB. M.: HOPMA, 2002.C. 105;
YT0I0BHO-TIPOIIECCYaTbHBIC OCHOBBI JEATCIILHOCTH opraHoB BHyTpeHHux nen / ITom pen. B.T.
besnenkuna. M.: Akagemus MBJ] CCCP, 1988.C. 43.

Manviuesa O.A. [IpenBapuTenpbHOE paccieoBaHUE. KOHIIETIUS MOBBIICHUS 3(PHEKTUBHOCTH.
M.: FOpuct, 2010.C. 196.
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JIO3HABATENsA, TMPEACTaBICHHS B  aApec COOTBETCTBYIOUIMX  OpraHHU3allu,
pykoBoaMTENEeH ... C TpeOOBAaHMEM NPHUHATH COOTBETCTBYIOIIME MEPHI TIO
YCTPAHEHUIO OOCTOSITENBCTB, CIIOCOOCTBYIOIIMX COBEPIICHUIO MPECTYIUIEHUH..; OT
MMEHU OpraHa JO3HaHUS M 3a CBOEH MOJMUCHIO OCYIIECTBISET MEPENUCKYy IO
YrOJOBHOMY J€JIy C BBIIIECTOSIIIIMMU WHCTAHLMSIMH, OpPraHaMH MPOKYpaTyphl,
IPYTHMH [IPABOOXPAHUTEIHBIMI U HHBIMU TOCYIAPCTBEHHBIMU OPTaHAMEY .

HAYAJIBHUK TOAPA3SAEJEHUA JAO3HAHUSA. Ilpexnuit VIIK
PCOCP (1960 r.) He 3aKkpelyisul TpOIEeCcCyalbHOE IOJOKEHUE TaKOTo
CaMOCTOSITEJIbHOTO YYaCTHHUKA, XOTS B OOJBIIMHCTBE CIIy4aeB MOTPEOHOCTH B 3TOM
uMenachk. lIporeccyasibHble TMOJTHOMOYHS JAHHOTO YYacCTHUKA YTOJOBHOTO
CyIONIPOU3BOACTBA  KOHKPETH3UPOBAIUCH  BEJOMCTBEHHBIMH  HOPMATHBHBIMU
MPaBOBBIMM aKTaMU OPraHOB MPEABAPUTEIBLHOIO pacciieloBaHus, U (HaKTUUYECKU
BBITIOJIHSUTMCH TAKUMU JTOJDKHOCTHBIMU JIMIIAMH, KaK HayalbHUK OT/AEJICHUS, OT/IeNa,
yOpaBJICHUS JO3HAHUS, HANpUMEp, B OpraHax BHYTPEHHHUX JI€Jl, TaMOXEHHBIX
opranax, opranax ®CKH u ap.

Cuctemubii anaym3 1m.17.1 cr. 5, cr. 40.1 u ap. VIIK P® no3Bomnser
3aKJIIOYUTh, YTO HAYAJBHUK TOJpa3[eieHUs] JO3HAHUS OPraHHU3YyeT AESITeNIbHOCTh
MOJpa3ieNieHus JO3HAHWSA, a TaKXKe OCYIIECTBISET KOHTPOJb 3a KadyeCTBOM
pacciienoBanns mpecrymieHnil’ . To €CTh MOTHOMOYMS YKA3aHHOTO CyOBEKTa
IPOU3BOJICTBA JIO3HAHUS CBUJIETEIBCTBYIOT O COJEPKAaHUM €ro KOHTPOJBHOMN
(QYHKIHH OTHOCHTENBHO MONXYMHEHHBIX JODKHOCTHBIX JIHI[ OPraHa MO3HAHHUS °
Kpome Toro, oH mmeeT mpaBO BBIMOIHEHUS (DYHKIIMU JO3HABaTENs, a UMEHHO:
BIIpaB€ BO30YIWTHh YTOJOBHOE JEJIO, MPHUHATH JEJI0 K CBOEMY IPOHM3BOJICTBY U
IIPOU3BECTH J03HaHKE B MOJIHOM o0beMe (4. 2 cT. 40.1VIIK PD).

Cnenyer KOHCTaTHMpOBaThb, YTO HAuYaJbHUK TOJpa3JeieHusi JO3HAHUs
00J1a7Ja€T OTHOCUTENIbHOM CaMOCTOATENbHOCTBIO, TIOCKOJIbKY HE BIIpaBE OTMEHHTD
HE3aKOHHOE WJIM HEOOOCHOBAHHOE IIOCTAaHOBJICHHE JIO3HaBaTels 00 OTKaze B
BO30Y)KJICHUM YTOJOBHOIO Jiela — OH HaJeleH TOJbKO MPaBOM BHECEHMS
COOTBETCTBYIOIIETO XOJaTailicTBa MPOKYpPOpYy; HE HaJEeJEH MPaBOM COEAMHEHUS
YrOJOBHBIX Jei. [ Tpou3BOACTBA CHEACTBEHHBIX JEHCTBUUA MO CyAeOHOMY
pemenuto B nopsake ct. 165 VIIK P® opranom mo3HaHus, 703HABATEIEM COTIIACHUS
HavYaJIbHHUKA TIOJIpa3/ieleHUs TO3HaHMs HemocTaTouHo.HeoOxomumo erre u cornacue
TPOKYpOpa.

YUPEXKJIEHUA U OPI'AHbI ®CHUH POCCHUU KAK OPI'AHBI
JAO3HAHMUSA. Cornacuo m. 24 cr. 5 VIIK P® opranamu n03HaHUS SBISIOTCA

®IIlunos P.E. YTronoBHO-IpOLIECCYyANIbHBIE MPABOOTHOIICHUSI JO3HABATENsl C HAYaJIbHUKOM
opraHa mo3HaHus // AxTyanbHbIC BONPOCHI MPUMEHEHHS YrOJOBHO-TIPOIECCYATLHOTO U
YrOJIOBHOTO 3aKOHOAATENIhCTBA B MpoIlecce paccienoBaHus npectryruienus: CO. mMaTep. MexBY3.
Hay4.-ipakT. KoH(}.: B 2-x 4. —M.: Akanemus ynpasienuss MBJ] Poccun, 2009.4. 1 C. 409.
"“Manviuesa O.A. [IpenBapuTenpbHOE paccieoBaHUE. KOHIIETIUS MOBBIICHUS 3(PHEKTUBHOCTH.
M.: FOpuct, 2010.C. 199.

N eYRE ) puwun J].A. TlpaBoBoii cTaryc HavajdbHHMKa moapasiaeneHust mo3Hanus // I[TpoOaembl
VIOpPaBJICHUS OpraHaMH paccieJOBaHUsS TNPECTYIJICHUH B CBSI3M C HU3MEHEHUEM YTOJOBHO-
MPaBOBOTO 3aKOHOAATENbCTBA: Marep. MEeXBY3. Hayd.-TipakT. KoHD.: B 24 u. — M.: Akanemus
ynpasinenuss MB/] Poccun, 2008.4. 1.C. 149.
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rOCYJapCTBEHHbIE OpraHbl W  JOJDKHOCTHBIE JIMIA, YIOJHOMOYEHHBIE B
cootBeTcTBUM ¢ YIIK P® ocymecTBisTh [O3HAHWE U APYrUe€ MNPOILIECCYyabHbIC
nonmHomounsi. Yacte 1 cr. 40 VIIK P® Kk TakoBBIM OTHOCUT HE TOJBKO
rOCYJapCTBEHHBIE OpraHbl B JIMIIE OPraHOB BHYTPEHHHMX JEJ, a TaKKE HHBIX
OpraHOB MCIHOJIHUTEIBHOW BJIACTH, HAJEJICHHBIX B COOTBETCTBUU C (eAepalibHbIM
3aKOHOM  TMOJIHOMOYMSMHM IO  OCYUIECTBICHHMIO  ONEPATHUBHO-PO3BICKHOU
NEeATEIbHOCTH.

CornacHo ct. 13 ®epepanpHoro 3akoHa oT 12.08.1995Ne 14403 «O6
onepaTuBHO-pO3bICKHON  AesTenbHOocTH» OCHH Poccum HajeneHa mnpaBom
OCYILIECTBJIATh  ONEPATUBHO-PO3BICKHYIO  JeATENBbHOCTh. IloaTomMmy m  camy
benepanbHylo Cciyx0y, W BXOASIIKME B CTPYKTYPY YTOJOBHO-UCHIOTHUTEIBHOM
CHCTEMBI HCIIPAaBHTEIIBHBIC YUPEKICHHUS CICAYET CIUTATh OPraHOM JO3HAHHS .

OueBHIHO, UYTO HEMOCPEICTBEHHO YYPEKICHHE WM OpPraH HE MOTYT
OCYLIECTBJISITh KaKue-IM00 KOHKPETHBbIE NEeWCTBUSI, MPUHUMATH MPOIECCyaIbHbIE
peuieHusi. akTUUECKH 3TO MOXKET CAENATh TOJIBKO KOHKPETHOE (hU3HUECKOEe JIUIIO,
a VMEHHO HayaJbHUK OpraHa [JO3HaHUS — HaYaJIbHUK HCIPABUTEIBHOTO
YUPEKICHUS YTOJIOBHO-UCTOJHUTEIBHON CUCTEMBI.

Cnenyer mNOQYEpKHYTh, YTO HAUYaJbHUK MCHPABUTEIBHOIO YUPEKIACHUS
ABIIACTCA KJIIOYeBOW (Urypoldl Ha CTaauu BO30YXKICHHS YTOJOBHOTO Jiena,
MOCKOJIBKY: B 3aBUCHMOCTH OT COAEpXaHus MHQOpMAIMH B COOOMICHUH OH JAeT
NUCHbMEHHBIE YKa3aHUsl O PETUCTPALMU COOOIIeHUs ey pHbIM o Y 1 mpuHumaet
pemeHue o ero nposepke (1. 6 MHCTpyKIuu o mpueme, perucTpaiuu U MPOBEpKe B
YUPEXKIEHUSAX M OpraHax YrojOBHO-HCIOJHUTEIBbHOM CHCTEMBI COOOLICHHH O
NIPECTYIUIEHUAX W ITPOUCHIECTBUX, YTBEPKICHHOU Npruka3zoM MunrocraPoccun or
11.07.2006 Ne 2507); opranmsyer paboTy IO OOECIICYCHHIO MPUEMa, MOTHOTHI
perucTpanuu, 3aKOHHOCTH MPHU PACCMOTPEHUU HMH(OpMAIMK O MPECTYIUICHUAX U
npoucmectBusx (. 11 MHCTpyKIMHU); HECET MEepPCOHAIbHYI OTBETCTBEHHOCThH 32
HapyllIeHUE MpPaBUJI BEACHUS B JIEKYPHBIX YaCTAX PErUCTPALMOHHBIX KHUT U
KYpHAJIOB, a TaKKe€ HEMOJHOTY pEerucTpanuu MOCTynuBIIeH HuHopManuu o
NPECTYIUICHUAX U TpouciiecTBuix (m. 21); opraHu3yer NajlbHEUIIYIO MPOBEPKY
COOOIIEHUsI O MPECTYIUIEHUH TOCIIEe Peal3allid Mep HEOTIOKHOTO pearupoBaHUS
(m. 26 UucTpykimn); ap.

Ho B cunmy psaga oOCTOSTENBCTB €My  CJIOXKHO — HEMOCPEACTBEHHO
OCYIIECTBIISITh MTPOLIECCYaTbHBIE MOJTHOMOYMS Ha JOCYACOHBIX CTAJAUSIX YTOJIOBHOTO
nporecca. B kadecTBe Takux OOCTOATENBCTB CIENyeT yKas3arh clieaytomee: 1)
HEPEJKO HAayaJIbHUK HCIPABUTEIBHOIO YUYPEKICHUS HE HUMEET OPUANYECKOro
oOpa3oBaHus; 2) IPU HAJIWYNAN FOPUIANYECKOTO 00pa30BaHMs, BBUIY 0COOOT0 poja
npodecCHOHaNbHON ~ AESTENbHOCTM U KaK  CIEICTBUE —  JUIMTEIIbHOMN
HEBOCTPEOOBAHHOCTHU CIICLIMAIbHBIX IOPUINYECKUX 3HAHUH, HaYyaJabHUK
VCIIPABUTENBHOTO YUPEKJCHHUS YK€ HE MOJMKET I0JjaraThCsd Ha CBOM, CTaBIUUU
HEJIOCTATOYHBIM, YPOBEHb MOATOTOBKM B YTOJOBHOM M YTOJIOBHO-TIPOLIECCYaJIbHON

® Cm.: Manviuesa 0.4. O mpo0yieMe OCYIIECTBICHUS YTOJIOBHO-TIPOIECCYATbHON NeATeIhHOCTH
B MCIPaBUTENBHBIX yupexaeHusx: Co. Hayd. Tp. —IIckos: [TFOU ®CHUH Poccun, 2007.C. 134-136.
""BioTeTeHh HOPMATHBHBIX AKTOB (heepalbHBIX OPraHOB HCIONHATENbHOM Biacti. 2006.Ne 32,
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chepax; 3) HEOOXOIMMOCTh IOCTOSIHHO pelIaTh pa3UYHbIe OpraHU3alMOHHO-
paBOBbIE BOMPOCHI MO MOAJIEPKAHUIO MPABOMOPSIKA, 00ECIEUEHUI0 PEKUMA BO
BBEPEHHOM €My  YYPEXKJCHUM  CHWKAET  3HAYMMOCTh  OCYLIECTBIICHUS
HEMOCPEACTBEHHO  HAYaJbHUKOM  YUYPEXKACHUS  YTOJOBHO-TIPOLIECCYaJIbHOU
NEATEIIBHOCTH.

[ToaTOMY HayanbHUK MCIPABUTEIBHOTO YUYPEKICHHS, JECUCTBYS B KauyeCTBE
HayaJbHUKAa OpraHa JO3HAaHMsA, JACIETHUPYET NPOLECCYyalIbHbIE IOJHOMOYUS
MMOJYMHEHHBIM COTPYJIHUKaM, B OCHOBHOM OIEPATUBHBIX IMOJIPA3IAECICHUM,
IIOCKOJIBKY 3a4acTyl) MM TII€PBBIM CTAHOBUTCS M3BECTHO O COBEPIICHHBIX,
COBEPIIAEMBIX WJIM TOTOBSIIUXCS MPECTYIUIEHUSX, a, CIEAOBATEIBHO, MOSBISIETCA
HEOOXOJAMMOCTh B TIPOM3BOJACTBE IMEPBOHAYAIBHBIX CJIEICTBEHHBIX JCHCTBUM.
Takum oOpazoMm, B YUC ¢yHKuMM opraHa NO3HAHHMS HA CTaauU BO30YXKICHUS
YTOJIOBHOTO JI€JIa OCYIIECTBIISIIOT, IJIABHBIM 00pa3oM, COTPYIHUKH ONEPATHUBHBIX
NOAPA3AEICHUN, & HE HAYaJIbHUK UCIIPABUTEIIBHOTO YUPEKICHHUS.

Cnenyer mnpu3HaTh, 4YTO MEXAaHHU3M JIEJIETUPOBAHMUS  MPOLIECCYATBHBIX
MIOJJTHOMOYMM HAYaJIbHUKOM OpraHa JO03HaHUs JOJDKHOCTHOMY JIMIly OpraHa
JIO3HAHUS HE MOJYy4YuiI AOJKHOTO perynupoBanusi B YIIK PO. B nenureHuuapHoit
MPAKTUKE HAJCJICHUE HAYaJIbHHUKOM OpraHa JO3HAHUS — HAYaJbHUKOM
VCIPABUTEIBHOTO YUPEKICHUS MPOLECCYATbHBIMU MOJHOMOYUSAMHU MOJYUHEHHBIX
COTPYJHUKOB, KakK IMPABUIIO, MPOUCXOAUT NYTEM HANMUCAHUSA COOTBETCTBYIOLIECH
PE30MIONMK Ha TEePBOHAYAILHO TOATOTOBIICHHBIX JIOKYMEHTax JHOO B KHHTE
perucTpanud COOOIIEHUN O HpeCTyr[JIeHI/IHX78. B nopmaruBabix akrax ®CHUH
Poccun HUKakuX yka3aHWM Ha JaHHBIA CHET HE CONEPKUTCA. B CBA3M C yKa3aHHBIM
1eJIeCO00pa3HO 3aMMCTBOBATH OMBIT HOPMATUBHOTO 3aKPETIJICHHS, HMEBIIIETO MECTO
B paHee JneucTByrouend aHaiornyHo WMHcTpykumu. OHa 3akperuisiia, 4to 0
BBEJICHUSI B INTAThl y4pexacHHl M opraHoB YHWC momkHOCTEW A03HaBaTeleu
BBINIOJIHEHUE HMX (PYHKIUN BO3JIOXKUTH Ha COTPYIHUKOB ONEPATUBHO-PEKUMHBIX
ciyx6 (. 2.3npukasza ['YWUH Musntocra Poccun ot 27 uronst 2002Ne 170Y°.

[lo oOmemy mpaBuily MpoOIECCyalbHbIE  pEIIEHUs, NPUHUMAaEMbIe
JOJKHOCTHBIM JIMLIOM OpraHa JO3HAHMS, KOTOPOMY MOJHOMOYMS OpraHa JTO3HAaHUs
JIEJIETUPOBAHbl HAYAJIbHUKOM JAHHOTO OpraHa, HE MMEKOT IOPUINYECKOW CHIIBI 10
TE€X IOP, ITOKAa OHU HE YTBEPKIAECHBI MTOCIICTHUM.

Crnenyet oOpaTuTh BHUMaHUE U Ha JIPYroe 00CTOATEILCTBO. BenoMcTBeHHOM
WUuctpykimeit Mwuntocta Poccum He 3akperuisieTcss 00sS3aHHOCTh HadaJbHHUKA
VCIPABUTENBLHOTO YUPEXKAECHUS, TPETYCMOTPEHHA HOPMAMHU, COJICPKAIIUMUCS B Y.
1 cr. 144,1. 54. 2 ct. 157 YIIK PO, pa3pemarb coolieHre 0 MpPecTyIIeHUH B
cootBercTBUU C m.a. 1, 24. 1 cr. 145 VIIK PO, xors B n. 31 UucTpykuuu
3aKpEIUIeH MPOLECCyalbHbIA MOPSAOK Neperadyud COOOLIEHUsI B APYrod OpraH 1o
MOJICJIEICTBEHHOCTH, a MO JieJlaM YaCTHOIO0 OOBHUHEHUS! — B CYJ, YTO COOTBETCTBYET

7817y()a1<06 E.P. YroyoBHO-IpolLiecCyalibHasi ACSATEIbHOCTh OPraHOB M YUPEKICHHI YrOJIOBHO-
UCTIOHUTENBHON cucteMbl Poccun: [luc. ...kanx. ropua. Hayk. —M.: HUW ®CUH Poccuu, 2008.
C. 75.

Manviuesa O.A. B3auMozeiicTBHE OpPraHOB BHYTPEHHHX JEM M YTONOBHO-HCIIOJTHHTEIHHOMN
CHUCTEMBbl B MNPEAYNPEKICHUH TNEHUTECHIIMApHON TmpectynHocTu. Pszanb: Axamemus OCUH
Poccun, 2007.C. 44.
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npaBoBbIM MoJiokeHUusM 1. 3 4. 1 cr. 145 VIIK P®. Hcknrouenue o0s3aHHOCTH
NPUHATHS HAYAJIbHUKOM HCIPABUTEIBHOTO yupexaeHus (MO0 JTODKHOCTHBIM
JIMIIOM OpraHa JIO3HAHHMS) 10 Pe3yJbTaTaM MPOBEPKU COOOIICHUS O MPECTYIICHHH,
COBEPILEHHOTO B HCIPABUTEILHOM YUYPEXKICHUM, PEIICHUS O BO30YXICHHUS
YrOJIOBHOTO Jiena, 00 OTKa3ze B BO30YXKJIEHUHU YTOJIOBHOTO Jiejla HE COTrJlacyercs ¢
HopMmamu YIIK PO.

YronoBHO-nIponieccyanbHbll  Kogeke P® permameHTupyer, 4TO Oprassl
JIO3HAHUSI OCYIIECTBJSIOT JO3HAHHUE MO YTOJIOBHBIM JI€JIaM O MPECTYIUICHUSX, MO
KOTOPBIM TIPOU3BOJCTBO TPEIBAPUTEIHHOTO CIIEJICTBUS HEOO0S3aTeNbHO, JIHOO
BBITIOTHSIIOT HEOTJIOKHBIE CIIEICTBEHHBIE JICMCTBUSI IO YrOJOBHBIM JieJlaM O
NPECTYIUICHUSAX, IO KOTOPHIM MPOU3BOJICTBO MPEABAPUTEIBHOTO CIEIACTBUS
o0s3aTenbHO (4. 3 cT. 40 YIIK P®). Kakoii u3 yka3aHHBIX BHIOB MPOLIECCYATbHOM
NEATEIBHOCTH YUYPEXKICHUS YTOJIOBHO-MUCIOJHUTEIBHOW CHCTEMBI HAJEJICHBI
PaBOM OCYILIECTBISATh?

Anamsupys cogepxkanue 4. 3 ct. 151 VIIK P®, moxxHO caenaTh BBIBO, YTO
B MCIIPABUTEIIBHBIX YUPEXKIACHUSAX HE MPENYCMATPUBAETCA IPOU3BOJCTBO JI03HAHUSA,
M, COOTBETCTBEHHO, HE OMNpEAEIeHa MOJCICACTBEHHOCTh YIOJIOBHBIX €.
CrnenoBarenbHO, JTaHHBIE YUYPEXKJACHUS HE BIPABE OCYIIECTBIATH JIO3HAHUE 10
VIOJOBHBIM  JielaM O  MOPECTYIUICHHSIX, 1O  KOTOPbIM  IPOU3BOJCTBO
MIPEABAPUTEILHOTO CIEICTBUS HEOOS3aTENBHO.

AHaQJIOTMYHOTO MHEHUS TNPUIECPKUBAIOTCS U IPEACTABUTENH | eHepalbHOU
npokypatypbl P®. Kommentupys coaepxkanue cr. 151 VIIK PO, onn nuuryT, 4to
«JI03HABATEJICH YUPEXKAECHUN U OPraHOB YTOJOBHO-UCIIOIHUTEIbHOM cucTteMmsbl YIIK
P® ne mpenycmarpuBaer. Takum 00pa3zoMm, NpeABapUTEIbHOE pPacCIEIOBaHUE B
dbopme J03HaHMS TPECTyIUIeHUH, ykazaHHbIX B m. 1 4. 3 crt. 151 VIIK PO,
COBEpUIECHHBIX B PACIOJIOKEHUH HAa3BaHHBIX YUPEXKAECHUN U OPTaHOB, IPOU3BOAUTCS
JIO3HABATEJSIMU OPraHOB BHYTPEHHUX el Poccuiickon CDCI[epaI_II/II/I»SO.

CucTeMHBIN aHaAIW3 MPaBOBBIX HOPM, MomelnieHHbIX B cr.cT. 40, 151, 157
VIIK P®, no3BosisieT 3aKJIOYUTh, YTO K KOMIETCHIMU YUYPEKICHUH YTroJOBHO-
VCIIOJTHUTEIIbHOM CUCTEMBI OTHOCHUTCS TOJBKO IPOU3BOJCTBO HEOTIIOXKHBIX
ciencTBeHHBIX AeiictBuii. B coorBerctBuu ¢ YIIK P® (u. 5 cr. 157 VIIK P®D)
MPOU3BOJICTBO HEOTJIOKHBIX CIEJCTBEHHBIX AEHCTBHII BO3JI0KEHO HAa HAaYaJIbHUKOB
YUPEXKAEHUN U OpraHoB yrojoBHo-ucnoiaHuTenbHoi cucrembl @CUH Poccnn. Ho
JAHHOE JIOJDKHOCTHOE JIMIIO, KakK MpaBWIO, HE OCYIIECTBISET HEOTIOKHbIC
CJIEACTBEHHbIC ACUCTBHS, CJIEAyeT Nojararb, B CWIYy JEUCTBUS psAa NPUYUH,
CXOXHX C paHee YKa3aHHBIMH.

Ha mnpaktuke, B ciyyae COBEpIICHUS NPECTYIUICHUS B PACIOJI0KEHUU
WCIIPABUTENBHOTO YUPEKICHUS HAYAJIBHUK JAHHOTO VYYPEKICHHUS NOpyYaeT
MIPOU3BOJICTBO HEOTJIOKHBIX CJEACTBEHHBIX NIEWCTBUWA CBOEMY 3aMECTUTEIIO WIIU
OJIHOMY M3 CBOMX MOJYMHEHHBIX COTPYAHUKOB, 32 COOOM K€ OCTABIISIET KOHTPOJIb 32
OCYILIECTBIIEHUEM JIaHHOW YTOJIOBHO-TIPOLECCYATbHOM AEATEIbHOCTH. Mexay TeM
HUKaKMX TNpPSIMbIX MPABOBBIX YCTAHOBJIEHUW IO TMOBOAY BO3MOXHOCTH

80 [Tpokypopcko-ciencTBennas mpaktuka npumenenus YIIK P®: Kommenrtapuii / A.Il
Kopotkos, A.B. Tumodees. —M.: Ok3amen, 2005.C. 103-104.
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JIeIeTUPOBAHUS Ha4aJIbHUKOM UCTIPABUTEIHLHOTO YUPEIKICHUS CBOMX
MPOIECCYaTbHBIX IMOJHOMOYUN MPUMEHHTEIHPHO K  TPOU3BOJCTBY HEOTIOXKHBIX
CJIE/ICTBEHHBIX JIEHCTBUH HU OJHUM BEIOMCTBEHHBIM HOPMATHBHBIM aKTOM HU
Muntocta Poccuun, au @®CHUH Poccun He onpeaeneHo.

NOTEPINEBIINM- 510 Qu3nueckoe IMIO, KOTOPOMY B pe3yIbTaTe
COBEPIICHMSI TMPECTYIUICHUs] TNPUYMHEH MaTEpHAIbHBINA, MOPAIbHBIA  WJIH
¢usnueckuit Bpen (cr. 42 VIIK P®). IlorepneBmmM MOXKET OBITh MPU3HAHO H
IOPUIUIECKOE JIUI0, €CIIM BpEN MPUYUHEH HWMYIIECTBY WM JEIOBOW peIyTaIuu
IOPUUIECKOTO JIHIIA.

®enepanbabiM  3akoHOM 0T 28.12.2013 Ne 43203 ©Ha no3HaBaTens,
cienoBaTens, CyJ U CyIbl0 BO3JIOKEHA MpoleccyaibHas 00sS3aHHOCTbh MPU3HAHUS
JWIIa TTOTEPIEBIINM HE3aMeUTUTEIHFHO C MOMEHTA BO30YKICHHUS YTOJOBHOTO JIEa.
B cimydae OTCyTCTBHS CBENEHWI O IWIlE, KOTOPOMY MPECTYIUICHHEM MPUYUHEH
BpE/I, PEIICHUE O TPU3HAHHUH JIUIA MOTEPIIEBITUM MPUHUMAETCS HE3aMEIITUTEIBHO
C MOMEHTa YCTaHOBJICHUSI HEOOXOUMBIX CBEJICHUN 00 ATOM JIHIIE.

O nmpu3HaHWW JMIA TOTEPIICBIIUM JI03HABATENb, CIIEOBATENb, CYIbs
BBIHOCHUT TIOCTaHOBIIeHHE. [loTeprieBieMy B yrOJIOBHOM MPOIECcCe MPEI0CTaBICHBI
CIemyIolMe TpaBa. 3HATh CYIIHOCTh MPEIBSIBICHHOTO OOBHHEHHS, HE
CBUJICTEILCTBOBATh MPOTUB CeOsl, CBOMX OJU3KHMX (IOTEPIEBIIEMY JOKHO OBIThH
pPa3bACHEHO, 4YTO, B CIly4ae Jadydl TMOKa3aHWW, OTH TOKa3aHUS MOTYT OBITh
UCIIOJIb30BaHbl B KAa4eCTBE JO0KA3aTeNIbCTB); J1aBaTh IOKA3aHWs, B TOM YHUCJIC Ha
POJTHOM SI3BIKE; TPEICTABIIATH JI0KA3aTEIbCTBA, YYaCTBOBATH B HCCIICIOBAHUU
JIOKA3aTeNIbCTB; 3asBISTh XOAaTalCTBA, OTBObI, IPUHOCUTD KAIOOBI; 3HAKOMUTHCS
C TPOTOKOJIAMH CJICJICTBEHHBIX NEUCTBUM C €r0 y4acTHEM; IO JeJlaM YacTHOTO
OOBHMHEHHUsI MOTEPIIEBIINI yJacTByeT B KauecTBe OOBHHHUTES M jap. (4. 2 cT. 42
VIIK P®)

OO0s13aHHOCTH ~ TIOTEPIICBIIETO. CBOEBPEMEHHO  SBJIATHCS 1O  BBI3OBY
J03HaBaTelNsA, cleaoBaTens, cyaa. B ciydae HessBKM 0e3 yBaKUTEIBHBIX MPUUUH
MOTEPIEBIINA MOXET ObITh MOABEPTHYT MPUBOAY; MOTEpHeBIIMiA crapme 16 met
npeaynpexaaeTcs o0 yroJoBHOW OTBETCTBEHHOCTH 3a OTKa3 OT JadyM MOKa3aHWW U
Javn 3aBeoMoO JIOKHBIX Toka3anuit (ct. 307, 308YK P®D), 3a pasriaiieHne JaHHBIX
NPEIBAPUTEIIHFHOTO PACCIIEIOBaHMs, €l OH ObUT 00 3ToM mpemymnpexaeH (cr. 310YK
POD).

B ornmume ot momo3peBaemMoro, OOBHHSEMOTO MOTEPHEBIIUN HE HAJCICH
IIPaBOM TIOJIB30BATHCS TMOMOIIIBIO aBOKAaTa OECIIaTHO, 3a MCKIIOUCHHEM CITyJacs,
npexycMoTpeHabix 4. 2.1 ct. 45 VIIK P®. Xots B cT. 42 YIIK P® yka3wiBaercs,
YTO MOTEPIEBIIEMY 00€CIIeUnBACTCS BO3MEIIEHNE MMOHECEHHBIX PACX0JI0B B CBS3U C
€ro ydacTHeM B XOJ€ TPEIBapUTEIHLHOTO pacCleOBaHUs, BKIIOYAs PAacXolbl Ha
npefcTaBuTeNs (aZBOKaTa), HO BO3MEIICHHWE O3TUX PACXOJOB MOXKET ObITh
OCYIIECTBIICHO TOJBKO JIMIIL TIOCIIE€ pa3pelieHrss YTOJIOBHOTO Jejia CYAOM.
CrnenoBaTeNnbHO, B Cllydae UMYIIECTBEHHOW HECOCTOSATEIHPHOCTH TOTEPIIEBIIETO OH
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(dakTHUeCKM HE CMOXET [OJb30BaThCs  yCIyramMu  ajJBoKaTa B  XOJe
MPEBAPUTEILHOIO PACCIICIOBAHIS .

[Io memam o mNpecTyIUIEHUSX, B pe3yJbTaTe KOTOPBIX HACTYIIWJIA CMEpTh
MOTEPNEBIIETO, a TaKXKE, €CJIM MOTEPIEBUIMM ABJISETCA JIMLO, HMEIOLIEe
dbuznueckue M TICUXMYECKHE HEJOCTaTKH, HECOBEPIICHHOJETHUH, MHTEPECH
YKa3aHHBIX KaTEropui IOTEPHEBIINX BBIPAKAIOT 3aKOHHBIE IIPEACTABUTEIIH,
KOTOpBIE HAJENSIOTCS TpaBaMH M OOsA3aHHOCTSAMHU moTepreniiero. Ecmu
NIOTEPNEBIINM SBJIETCA rocyaapctBo P®d, To ero wuHTEpechH NpencTaBiseT
IIPOKYPOP.

YACTHBIA OBBUHHUTEJIb — 570 1110, IOTEpIIEBIIEE OT NPECTYILICHHS,
YTOJIOBHOE IPECIENOBAHUE 32 COBEPLICHUE KOTOPOTO OCYILIECTBIIIETCSA B NOPSAKE
4acTHOr0 OOBMHEHUS, MOJIABIIIEE 3asBJICHUE B CYJl U MOJIepKUBaoliee 0OBUHEHUE
B cyzae. K nemam yacTHOro OOBMHEHHMS OTHOCATCS TPU COCTaBa MNPECTYIUJICHUM:
nobou (4. 1 ct. 115YK P®), ymblluieHHOE IPUYUHEHHE JIETKOTO Bpea 370POBbIO
(4. Lct. 116 YK PD) u kneseta (4. Lcr. 128.1VK PD).

[IpaBa yacTHOrO OOBHHUTEIIS BO3HUKAIOT y JIMIIA C MOMEHTA MPUHATHUSA CYAOM
3asBJICHUS] K TPOU3BOJACTBY, IIOCKOJIBKY NIPEABAPUTEIBHOE PACCIEAOBAHUE IO
JAHHOW KaTerOpuM YrOJIOBHBIX JEJ, Kak IpaBuwio, He mnpousBoautcs. IIpasa
YaCTHOrO OOBHMHHUTENSI BO MHOTOM COBIIQJAlOT C MpaBaMU TOCYJapPCTBEHHOTO
oOBHHHUTENSI B CyAe, a HWMEHHO, YacTHbI OOBHMHHUTENb BIPAaBE IMPEACTABIATH
JI0OKA3aTEIbCTBA U y4aCTBOBATh B UX MCCIEAOBAHNM; U3JIaraTb MHEHUE 10 CYLIECTBY
0OBHMHEHUS; BHICKA3bIBATh CYAY MPEAJIOKEHUS O MPUMEHEHUU YTOJIOBHOTO 3aKOHA U
Ha3HAYEHUH MTOJACYAUMOMY HAKA3aHHUS.

TPAXKJIAHCKUIL HCTEI- bu3uYecKoe WM FOPUIUYECKOE JIUIIO,
npeabsBuBLIee  TpeOOBaHME O  BO3MEUICHMHM  MMYILIECTBEHHOIO  Bpena,
IPUYUHEHHOTO B pe3yJibTare coBepiueHus npectymieHus (4. 1 cr. 44 YIIK P®). O
NPU3HAHUU  JUMIA TPaXIAHCKMM  MCTUOM  CJIEAOBAaTElb, CYyIbsl BBIHOCUT
nocraHoBiacHue (ompeseneHue). ['pakTaHCKU MCK MOXKET OBbITh 3asBJICH IOCIIE
BO30Y>KJIEHHsI YTOJIOBHOTO J€Jia M O MOMEHTa OKOHYaHUsl CyJeOHOro CJEeICTBUS.
3asBIICHME TPaKJAHCKOTO HMCKa B YIOJOBHOM TMPOLECCE TOCYyAapCTBEHHOU
NOLUIMHOM He oOnaraercs. B mopsiake TpakIaHCKOTO HCKAa BO3MEIAETCS
MaTepuaIbHbIA, MOpaIbHbIM U ¢u3nueckuid Bpeln. Eciam rpakgaHCKUM HCTLOM
SABJSAETCS IOPUANYECKOE JUI0, TO €r0 MHTEPECHI B YTOJIOBHOM MPOLIECCE BBIPAKAECT
3aKOHHBIN IIPECTABUTEb.

IIpaBa Tpa)KOaHCKOTO HMCTLA: 3asBUTHh T'PAXTAHCKUN HCK, KOPPEKTUPOBATH
3agBIICHHBIM HCK; HE CBHJIETEIbCTBOBATH MPOTUB Ce0S M CBOUX OJU3KHUX; JaBaTh
MOKa3aHus, B TOM YHUCJIE Ha POJHOM S3bIKE; MPUHOCUTH >Kano0bl, XOAaTalCTBa,
OTBOJABI, MO OKOHYAHUM NPEABAPUTEIBLHOIO pAaCCICIOBAHUS 3HAKOMHUTHCS C
MaTepuajlaMi JieJla B YaCTH TPaXKIAHCKOI'O HMCKa, y4yacTBOBaTh B CyJI€ IE€pPBOM
WHCTaHIIMM CO CTOPOHbI OOBMHEHHMS; B ClIy4ae HECOIJIACHsS C IMPUTOBOPOM CyJa
00>KajoBaTh €ro TOJbKO B YACTH MCKa U JP.

8 Manviuesa O.A. JlocynebHoe TpOM3BOACTBO IO YTOJOBHBIM JeiaM Kak ¢opma peanu3anuu
yrosioBHOM nomutuku. M,: UT' «tOpuct», 2007.C. 170.
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OO0s13aHHOCTH: CBOEBPEMEHHO SBIATHCS IO BBI3OBY CleJOBaTeNs, Cy/a; JaBaTh
MpaBJIMBbIC MOKA3aHUs; 000CHOBATH CYMMY 3asiBJICHHOT'O MCKA.

NPEACTABUTEJIN INOTEPIIEBHIEI'O, I'PAXKJIAHCKOI'O
HNCTHOA U YACTHOI'O OBBUHUTEJIS — anBokathl, a €CJIM TpaKIaHCKHUI
UCTEIl SIBISETCS HOPUAMYECCKUM JIMIIOM — HHBIC JIMIA, MPABOMOYHBIE COTJIACHO
rpakJIaHCKOMY 3aKOHOAATEIbCTBY MPEJCTaBISAThH €ro HHTEpechl. B kauecTBe
MPEACTABUTEINS MOTEPICBINETO WA TPAXKIAHCKOTO HCTIIA MOTYT OBITh JTOMYIICHBI
ONMH W3 OJIM3KUX POJCTBEHHUKOB TMOTEPIEBIIETO WM TPAXIAHCKOTO HCTIA, a
TaKke€ HMHO€ JHUIO, O JIONMYCKE KOTOPOTO XOJATalCTBYEeT MOTEPHEBIINN WU
rpaxxaanckuii ucrer (4. 1 ct. 45 VIIK PD).

[IpencraBuTenn HEOOXOTMMBI JUTSI coJlericTBUA MOTEPIEBIIEMY,
IPOKIAHCKOMY HCTI[y M YacTHOIO OOBHHMTENIO B peaju3allud HX IIpaB.
[IpencTaBUTENBCTBO MOXKET OCYIIECTBIISITHCS IO COTJIAIIEHUIO M B CUJIY MPSIMOTO
yKazaHus 3akoHa. [IpaBa mpeacraBuTeNsl MPOU3BOAHBI OT MpaB MPEACTABISIEMOTrO.
YTrosoBHO-TIpOIIECCYadbHBIH 3aKOH JIOMYCKAeT BO3MOXKHOCTh OJHOBPEMEHHOIO
y4acTusi B MPOU3BOJACTBE MO YrOJOBHOMY JAENY M IOTEPHEBIIETO, IPakJIaHCKOIO
UCTIIA, U UX TIPEACTABUTEIICH.

4.4.Y4acTHUKHU YTOJOBHOTO CyT0NPOU3BOICTBA CO CTOPOHBI 3aALIUTHI
MMOJIO3PEBAEMBIN ITomo3peaemev (c1. 46 VIIK P®) npusHarorcs
YeThIPe KaTETOPHH JIUIL;

1) 1110, B OTHOIIICHHH KOTOPOTO BO30YKIEHO YTOJIOBHOE JIEJIO;

2) NWIo, 3aJepXKAHHOE MO TOJO3PEHHI0 B COBEPIICHUHM MPECTYIUICHUS TI0
OCHOBaHMSIM, TIpeycMoTpeHHBIM cT. 91, 92VIIK P®;

3) nuIo, B OTHOUICHWHM KOTOpPOro u30paHa Jrobass Mepa MpeceueHHs 0
peabIBICHNUS OOBUHEHUS;

4) nu1o, KOTOPOe YBEIOMJICHO O IMOJIO3PEHUN B COBEPIICHUH MPECTYIICHUS
[P pacciae0BaHUM YTOJOBHBIX 1€ B popMe JO3HAHUS.

[lomo3peBaemblii He sBAsETCS 00s3aTeNbHON (UTYpOil B YrOJIOBHOM
mpolriecce, Tak Kak B ps/ie CIy4yaeB CJeN0BaTellb BIIpaBe Cpa3y MPHUBIEYHL JIUIO B
KaueCcTBe OOBUHSIEMOTO.

[IpaBa momo3peBaeMoOrO: 3HATh, B COBEPIICHWH KAKOTO TMPECTYIUICHHUS] OH
MO/I03pEBACTCs; JaBaTh TIOKa3aHWs, B TOM 4YHCJIE Ha POAHOM sI3bIKe, HE
CBUJICTEIILCTBOBATh TPOTHUB Ce0S M CBOUX OJU3KHUX; TMOJIH30BATHCS IMOMOIIBIO
3alIUTHUKA, TIPEACTABIATh JOKA3aTeIbCTBA; 3HAKOMUTHCS C MPOTOKOJIAMHU
CJIeICTBEHHBIX JEHCTBUM, B KOTOPBIX OH MPUHUMAJI YYaCTHE; 3aiBJISITh XOJaTalicTBa
1 0TBOABI U JIp. (4. 4ct. 46 VIIK PD).

OO0s3aHHOCTH  TI0JIO3PEBAEMOI0.  CBOEBPEMEHHO SIBIISITbCA IO BBI3OBY
JI03HABATEIs, CIeI0BaTENs, Cy/1a; HE HapylIlaTh U30paHHYI0 MEPY MPOIECCYaTbHOTO
NPUHYKICHUS.

[Tonpo3peBaemblii HE MpeaynpexaacTcss 00 yYroJloBHOW OTBETCTBEHHOCTH 3a
OTKa3 OT a4y MMOKAa3aHUM, 3a 1ady JOKHbIX OKA3aHUM.

OBBHUHSIEMBIM — 510 11110, B OTHOIIICHHH KOTOPOTO:
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1) BbIHECEHO MOCTAHOBJICHUE O TPUBJICUYCHUH €T0 B KaYECTBE OOBHHSIEMOTO
(mpu paccienoBaHUM YTOJIOBHOTO Jiesia B (popMe MPEIBAPUTEIBHOTO CIICICTBUA);

2) BBIHECCH OOBHMHHUTEIIbHBIA akKT (MPU pacCiieZIOBAHUU YTOJIOBHOTO Jelia B
dbopMme 103HAHNUSA);

3) BbIHECEHO OOBMHMTEIBHOEC TIOCTaHOBJICHHME (IpU  paccieOBaHUN
yroJIOBHOTO Jiejia B popme cokparieHHoro jgo3nanus) (4. 1cr. 47 YIIK P®D).

OOBuHsIEMBIN SBIAETCA LEHTPAIbHOM (UTrypol Tmpolecca, Tak Kak B
OTHOIICHUH HEro OCYUIECTBIAECTCA YrOJOBHOE paccienoBanue. [lo moBomy
BMCHECHHBIX €MY JICSTHUI MPOU3BOIUTCS MPEIBAPUTEITHLHOE PACCIICIOBAHNE, a 3aTEM
cyneOHOe pa3OupaTenbCTBO, OJJHAKO BHHOBHBIM OH MOXET OBITh MPU3HAH TOJIBKO
MOCJIC BCTYIUJICHUS B 3aKOHHYIO CHITy OOBUHHTEIILHOTO ITPUTOBOPA CYa.

OOBUHSEMBIN, YTOJOBHOE /€0 B OTHOUICHHWH KOTOPOTO IEpPEAaHo B CYI,
UMEHYETCS 100CyOuMbiM; OOBUHSAEMBIM, B OTHOIIEHWH KOTOPOTO BBIHECEH
OOBHHUTEIBHBINA TIPUTOBOP — OCYIHCOEHHbIL; OOBUHSIEMBIN, B OTHOIIICHUH KOTOPOTO
BBIHECEH ONPaBIATCIIbHBIN MPUTOBOp — onpasdanusiil (4. 2 ct. 47 YIIK PD).

OOBUHSEMBIN BIIpaBe. 3HATh CYITHOCTb MPEABSBISAEMOTO OOBHHEHUS, HE
CBUJICTEILCTBOBATH MPOTHUB CeO M CBOMX OJIM3KUX POJCTBEHHUKOB; MPEACTABIATH
JI0Ka3aTeNbCTBA, YUaCTBOBATh B MCCJIEIOBAaHUM J0KA3aTENIbCTB, JaBaTh MOKa3aHUs,
B TOM 4YHCJE€ Ha POJHOM SI3bIKE; 3HAKOMHUTHCS C TMPOTOKOJAMH CJIEIACTBEHHBIX
JIEHCTBUM, B KOTOPHIX OH MPUHUMAJI YYaCTHE; HA 3aIIUTY C MOMEHTA MPEIbIBICHUS
OOBMHEHMS, 3asABISATH  XOJATAMCTBA, JKAIOOBI, OTBOABI, IO OKOHYAHUU
MPEABAPUTEILHOTO  PACCIICIOBAHUS 3HAKOMHUTCS CO BCEMH MarepuajamMu
YTOJIOBHOTO Jefa, JenaTh JIoOble KOMHWH, BBIMMCKH W3 YrOJOBHOTO JIENa,
y4acTBOBaTh B CyJle MEPBOM HMHCTAHIMH, 00XaJlOBaTh MPUTOBOP, MHOE CyJAeOHOE
pelIeHre; y4acTBOBaTh B paboTe Cya BTOPO MHCTAHIIMH U JP.

OO0s13aHHOCTH ~ OOBUHSIEMOTO.  CBOCBPEMEHHO  SIBIISAITECSA 1O  BBI3OBY
ciemoBaTens, CyAa; HE Hapymarh HW30paHHYI0 Mepy TMpecedyeHus; He
NPEMSITCTBOBATh YCTAaHOBIEHUIO WCTUHBI MO0 JeNy; HE pasmiamaTh JIaHHBIE
IPEIBAPUTEIILHOTO pacciieIOBaHMsl, €CIM OH ObLI mpeAynpexkaeH oo arom (ct. 310
YK POD).

OOBuHSEMBIN, TMOAO3PEBAaEMbIil HE MPEAYNpexIaeTcss 00 YroJoBHOM
otBercTBeHHOCTH 1O ¢T. 307, 308VYK P®, Tak kak 3aKOHOZATEIb CUHUTAET, YTO
mpaBO OOBMHSAEMOTO HE JaBaTh MOKa3aHWA JUOO JaBaTh JIOKHBIC TOKA3aHUS
SIBJISIETCS] CLIOCOOOM 3aIIUThl OOBUHSIEMOTO OT MPEABSIBICHHOTO OOBUHEHHUS.

3AKOHHBIE TIPEJICTABUTEIN HECOBEPIHIEHHOJIETHEI'O
MNOJO3PEBAEMOI'O U OBBUHSAEMOI'O — poautenu, yChIHOBHUTEIH,
OTICKYHBI, TIOTICUUTEIH, a TAKXKE MPEACTABUTEIIA YUPEKIACHUN W OpraHU3aIMid, Ha
MIOTICYEHUN KOTOPBIX HAXOAWTCS HECOBEPIICHHOJICTHUN IMOJI03PEBAEMBI  HITH
0OBHMHSIEMBIH, Opranbl oreku u noneunteabcTa (m. 12cr. 5 VIIK P®). Ux yuactue
00yCIIOBJICHO HEOOXOMMOCTBIO MaKCHUMaJIbHO obecrnevnThb npaBa
HECOBEPIIICHHOJIETHETO 0I03PEBAEMOTO U OOBUHSIEMOTO.

3aKOHHBIN TpEACTaBUTENh JOMYCKAeTCs K YYacTHIO B JeJie Ha CTaauH
NPEIBAPUTEILHOTO PACCIICIOBaHNsI Ha OCHOBAaHWHU IIOCTAHOBIICHUS CIIEIOBATENS
(mo3HaBaress) C MOMEHTA TIEPBOTO JOIPOCa.
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3aKOHHBINA MPEACTABUTENb UMEET MPABO 3aHSTh, B YEM IOJ03PEBACTCS WIIU
OOBUHSIETCS ~ HECOBEPIICHHOJETHUX, MPUCYTCTBOBATb MpPU  MPEAbSIBICHUU
O0OBMHEHUS, yHACTBOBAThH B JIOMPOCE HECOBEPILIEHHOIETHETO.

SAIIIUTHUK — 11110, KOTOPOE OCYLIECTBISECT 3alIUTy MPaB U 3aKOHHBIX
MHTEPECOB IMOJ03PEBAEMOr0, OOBHMHSEMOIO M OKa3blBa€T MM IOPUAMYECKYIO
oMonib 1Mo yroioBHomy aeny (4. 1 ct. 49 VIIK P®). B kavecTBe 3amuTHHKA B
YTOJIOBHOM IPOIIECCE MOTYT BBHICTYMATh:

1) Ha cTaauM MPEeABAPUTEIHBHOTO PACCISIOBaHUS TOJIBKO aJIBOKAT;

2) Ha cTaguu CyAeOHOTO pa30oMpaTeNnbCTBa HAPSAY C aJBOKATOM B KAa4eCTBE
3aIUTHUAKA o X0JIaTaliCTBY MOJICYIUMOTO u C paspenieHus
MIPEICEeNaTeIbCTBYIONIETO0 MOXKET OBITh JOMYIIEHO W HWHOE JIUI0, O KOTOPOM
XOJATaNCTBYET MOACYAUMBIH;

3) npu paccCMOTPEHHH Jiejla MUPOBBIM CY/IbEH B KaUECTBE 3allIMTHUKA MOXKET
OBITH JOIMYIIEHO JII000€ UHOE JUI0, 0 KOTOPOM XOAATalCTBYET MOACYIUMBIH.

Bompoc 00 yyacTuu B nenie 3alllUTHUKA PENIAETCS CaMUM OOBUHSAEMBIM, B
OTHENBHBIX CiIy4yasix — ero OJM3KUMH pPOJCTBEHHHUKaMM, 3HaKOMbIMU. OHU
OTPENENSAIOT, HY’)KEH JIM UM 3alllUTHUK B YTOJIOBHOM mpolnecce. Eciiu 0OBuHsEMBbI
UCIIBITHIBACT MaTepUaNbHBIE 3aTPyJHEHWs] M B CBSI3W C OTUM HE MOXET
BOCIIOJIB30BAThCSA YCIAyraMy 3allUTHUKA, TO 3alIUTHUK TMPEIOCTABISETCS €My
OecyiaTHO MO PENICHWIO JO03HaBaTels, clefaoBaTtens, cynaa. HKOpuamaeckum
OCHOBAaHMEM Yy4YacTHs 3allUTHUKA B YTOJOBHOM JI€JIe€ BBICTyMAeT HaIW4ue 2
JIOKyMEHTOB: yJIOCTOBEPEHHSI aIBOKaTa M OpJepa Ha 3aluTy.

3alMTHAK JAOMYCKAETCS K YYACTHIO B YTOJIOBHOM JIeJie C MOMEHTA!

1) Bo30Yy>kIeHHUsT YrOJIOBHOTO JiejIa B OTHOIICHHUHM KOHKPETHOTO JIUIIA,;

2) haKTHYECKOro 3aepKaHHs;

3) Bpy4eHUs YBEJAOMIICHHUS O TIOJJO3PCHUH;

4) oObsIBICHHS TI0JI03PEBAEMOMY O HA3HAYCHUU CYJICOHO-TICUXHATPHYCCKON
AKCIIEPTHU3HI,

5) Havaja OCYIIECTBIICHUS WHBIX MEp MPOLECCYaTbHOTO MPHUHYKICHHUS TN
WHBIX MPOIECCYaTbHbIX JEUCTBUM, 3aTparuBaloIIMX IpaBa MOA03PEBAEMOro JIMOO
JMIIa, B OTHOIIICHHH KOTOPOTO MPOBOIUTCS TIPOBEPKA COOOIIEHUS O IPECTYIUICHUH,

6) ¢ MOMEHTa BBIHECCHHUS ITOCTAHOBJICHUS O NPHUBIICUYCHHUH JIMIA B KAYSCTBE
0OBHHSIEMOTO.

HNHuTepecsl 0THOTO OOBHHSEMOTO MOTYT 3aIllUINATh HECKOJIBKO 3alUTHUKOB.
He momyckaercs, 9ToObl OJUH 3aIIMTHHUK 3aIIHINa] HHTEPECHl ABYX OOBHHSIEMBIX,
€CIIM B UX MHTEpecax ecTh mpotuBopeuns (4. 6 ¢ct. 49 YIIK PD).

B psge cmywaeB, mpemycMoTpeHHBIX 3akoHOM (cT. 51 VIIK P®), yuactue
3allUTHUKA B JIeJ€ SIBISIETCA O00S3aTeNbHbIM, TO €CTh 3alllMTHUK 00s3aTeIbHO
JIOJDKEH y4dacTBOBaTh B JI€Ji€, JaXe €CIM OOBHUHSIEMBbIA OTKA3bIBAETCS OT YCIYT
3alIUTHUKA. OOBUHSAEMBIH HE OTKAa3alCs OT 3alllUTHHUKA, OOBUHAEMBIN SIBISETCS
HECOBEPILICHHOJIETHIUM,; OOBHUHSIEMbII HE BIAJIEET S3bIKOM CYJIONPOU3BOJICTBA,
0OBHUHSIEMBII UMeeT (PU3NUECKUE, ICUXUUECKUE HEAOCTATKH, B CUITY KOTOPBIX OH HE
MOKET 3alIMINaTh ce0s caM;Mo JeiaM O MPECTYIUICHUAX, 32 KOTOPble MOXKET ObITh
HA3HAUYCHO HaKa3aHWE CBBINMIC 15 JeT MuIeHus cBOOObI, MOKU3HEHHOE JTUIICHUE
CBOOOJIBI JTMOO CMEpPTHAasi Ka3Hb, €CIHM N0 TMOJICKHUT PACCMOTPEHHIO CYJIOM C
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ydacTHEM TMPHUCSDKHBIX; €CJIM JeJ0 paccMaTpuBaeTcss B 0COOOM  TOpSAKE,
npeaycmorpeHHoM 1i1.40 YIIK P®; eciu mojgo3peBaemblil 3asdBUI XOJATalCTBO O
MIPOU3BOJICTBE IO YI'OJIOBHOMY JIeNIy JIO3HAHHUSA B COKpalleHHoe (opMme; eciau 1o
JeJy TPUBJICYEHO HECKOJbKO OOBHHSEMBIX W MHTEPEChl ITHUX OOBUHAEMBIX
MpPOTUBOpEYAT JpYyr APYry U XOTs Obl OJWH W3 HHUX HMEET 3allUTHUKA, TO
3alUTHUKOM O0O€ECITIEUHBAIOTCI BCE OCTAJIbHBIE OOBUHSIEMBIE.

OOBUHsAEMBIN BIpPaBEe OTKA3aThCA OT YCIAYr 3allUTHUKA B JIOOOM MOMEHT
YTOJIOBHOTO MPOIIECCa, BIPABE 3aMEHUTH 3aIUTHUKA UJIN H30paTh cede Apyroro.

3alMTHUK HE BIIPAaBE OTKA3aThCsl OT MPUHSITOM Ha ceOsl 3alIUThI, TOJIBKO C
paspernieHus: 0OBHHIEMOTO 3alTUTHUK MOXET OBITh UCKITFOUCH U3 YTOJIOBHOTO JIETA.

3amMTHUK BOpaBe. BCTPEYATHCS CO CBOMM TMMOM3AIMTHBIM HaeauHe 0e3
OTPAaHUYEHHUS BO BPEMEHUM W KOJMYECTBE pa3; 3HAKOMHUTCA C HPOTOKOJIAMHU
CIEJICTBEHHBIX JCUCTBUM, B KOTOPHIX OH MPUHUMAJ YYacTHUE, MPEIOCTABIATH
JI0OKa3aTeIbCTBa, y4acTBOBATh B MCCJEIOBAHUM JOKa3aTEIbCTB; BIPaBe COOMpaTh
JIOKa3aTeIbCTBA, 3asABISATH OTBOJBI, XOJATaiCTBA, IPUHOCUTH >KAJIOOBI, MO
OKOHYAHUU MPEIBAPUTEIBHOIO PaccieIoBaHUs 3HAKOMUTBLCA ¢ MaTepualiaMu Jiena,
JenaTh JII0ObIe BBIMUMCKH, KOMMM 3a CBOM CUYET, 3alllUTHUK Y4YacTBYeT B
NEATeNIbHOCTH cyJa 1-0if MHCTaHUIUU U JIP.

OO0s13aHHOCTH 3alIMTHUKA. TPEACTABIATh JI0KA3aTEIbCTBA, KOTOPbIE
ONpPaBIbIBAIOT WJIM CMATMYalOT BUHY MOJCYAMMOTO; CBOEBPEMEHHO SIBISITHCS IO
BBI3OBY CJENOBATENs, CyAa, HE pas3nalarb CBEACHUS O JMYHOW JKHA3HHU
0OBHHSEMOTO, KOTOPBIE CTAJIA €My U3BECTHHI B PE3yJIbTATE 3AIIUTHI.

IIo pmenmam O mnpecTymiIeHUsAX, CBSI3aHHBIX C TOCYJAPCTBEHHOW WM WHOU
OXPaHSAEMOM 3aKOHOM TAWMHOW, 3aIIMTHUK JIOMYCKAETCS K O3HAKOMIICHUIO C 3TUMHU
JIOKYMEHTAMH, MarepuajaMyd, HO MNOpU OSTOM 3alIUTHUK JA€T PACHHUCKYy O
Hepas3alleHUH roCyJapCTBEHHOM TalHBI.

FPA)KI[AHCKI/Iﬁ OTBETUYMK - dusuyeckoe Wi HOPUANYECKOE JHIO,
KOTOpPOE HECeT OTBETCTBEHHOCTh 3a BpE.l, NPUYMHEHHBIN npecTymieHneM (4. 1 cr.
54 VIIK P®. O mnpuzHaHuud JuIa TPAXKTAHCKUM OTBETYUMKOM JO3HABATEb,
CJI€JIOBATENb, CYJbsl BBIHOCUT IMOCTAHOBJICHUE, CYJl — ONpeAeieHne. MaTtepuaibHyIo
OTBETCTBEHHOCTh MO OJHOMY YIOJIOBHOMY JE€Iy MOTYT HECTH HECKOJBKO
rpakIaHCKUX OTBETUYUKOB CAMOCTOSTEIIBHO.

[IpaBa rpakIaHCKOTO OTBETYMKA. OCHAPUBATh 3asIBICHHBIA HCK; TPeOOBATH
YMEHBIIIEHUSI CYMMBbl HCKA, 3asiBUTh BCTPEUHBI UCK; JaBaTh IOKa3aHUS;
MPEICTABIATh W MCCIEI0BATh JOKA3aTENIbCTBA, 3HAKOMHUTBCS C HPOTOKOJIAMHU
CJIEACTBEHHBIX JCUCTBUI, B KOTOPHIX OH MPUHUMAJ YYacTHE€; IO OKOHYAHUU
MPEIBAPUTEIBHOIO PACCIICIOBAHUS 3HAKOMUTHCS C MaTEpUAIAMU JIE€1a, HO TOJIBKO B
YaCTH MCKa, y4acTBOBAThH B CyJICOHOM pa3OUpaTesIbCTBE U JP.

OO0s13aHHOCTH: JaBaTh IIpaBAMBLIC MOKa3aHus (mpemynpexmaaercs mo ct. 307,
308 YK P®); cBoeBpeMEHHO SBISATHCA IO BBI3OBY CIEAOBaTeIs, Cyaa; He
pasriamarh JaHHbIE MPEIBAPUTEIBHOTO pacCiIeOBaHUs, €CIM OH 00 3TOM
npeaynpexaeH (ct. 310YK PD).

INPEJACTABHUTEJ/Ib T'PAXKIAHCKOI'O OTBETUYUHUKA. MM Moxer
OBITH aJIBOKAT, MOXKET OBITH JOMYIIEH TAKKE ONMM3KHUI POJICTBEHHHUK TPAKITAHCKOTO
OTBETUMKA, a MPEJACTABUTEISIMU IOPUMYECKOTO JIMIlA MOTYT BBICTYNAaTh
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JIOJDKHOCTHBIE JIMIIA HCIIOJHUTEIBHBIX OPraHOB OPUIAMYECKOTO JIKIA, KOTOpPhIC B
COOTBETCTBUH C I'paXIaHCKMM KOJEKCOM BIIPaBe MPEACTABIATh €ro uHTepecs! (4. 1
ct. S55VIIK P®D).

[peacraBuTenb TPaKIaHCKOTO OTBETYMKA HMMEET T€ JK€ IpaBa, 4YTO M
IpEICTaBIIAEMOE JIUIIO.

4.5.iHble y4aCTHMKH YTOJOBHOI'O CYyI0NIPOU3BOACTBA

WHble y9acTHUKY UMEHYIOTCS TaK, TOCKOJIBKY HE SIBIISTFOTCS CTOPOHAMU, XOTS
WX ydacTHe B YTOJOBHOM IIPOIIECCE MOXKET TOPOJUTh OOBHHHTEIIBHBIE WITU
OTIpaBIaTENIbHBIE JOKA3aTeIhCTBA TI0 YTOJOBHOMY Jeny. J[aHHbIe JTUIla, BBHITTOTHSISA
BCIIOMOTATeNbHbIE (PYHKIIMK B YIOJOBHOM CYJONPOW3BOJICTBE, OKAa3bIBAIOT
COJZICCTBHE B PEILICHUH 3a/1ay YTOJIOBHOIO Ipoliecca.

CBUJIETEJIb — 510 NMI10, KOTOPOMY MOTYT OBITh HM3BECTHBI KaKHe-JIHOO0
00CTOSITEILCTBA, HMEIOIIME 3HAY€HWE [UJIi PaACCEeOBaHMUS U pa3pelieHus
YrOJIOBHOTO Jiejia, U KOTOPOE BBI3BAHO JJis Jauu nokazanuii (4. 1cr. 56 YIIK PD).

CBuzereneM JIMIIO CTAaHOBUTCS C MOMEHTa BbI30Ba Ha Jomnpoc. MMeHHO ¢
TOT0 MOMEHTA y HEro BO3HMKAIOT MpaBa M OOS3aHHOCTH, a TAK)KE€ BO3MOMHOCTb
HECTU OTBETCTBEHHOCThH 3a UX HEBBIIOJTHEHHE.

Jlyst mompoca B Ka4eCTBE CBUICTENSI MOXKET OBITh BBI3BAHO JIFOOOE JIMIIO BHE

3aBUCUMOCTH OT TI0JIa, BO3pAacTa, JOHKHOCTHOTO IIOJIOXKEHHUS, COCTOSHHUS

310poBbsi. OJHAKO W3 ATOTO MpaBUja €CTh PsiA UCKIroUeHuid. He MoryT ObITh

JIOTIPOIIICHBI B KAYE€CTBE CBUICTEIICH:

1) cynps u NPUCSKHBIA 3acenaTe)ib - 00 00CTOSITENLCTBAX Jieja, KOTOPhIS
CTaJI UM U3BECTHHI B CBSI3H C YYaCTHEM B €T0 MIPOU3BOJICTBE;

2) aJBOKAT, 3aIIMTHHUK I10I03PEBAEMOr0, 0OBHHSIEMOTO - 00 00CTOSITEILCTBAX
Jiena, KOTOpble CTajldi €My W3BECTHbI B CBsSI3U C OOpallleHMeM K HeMy 3a
IOPUUYECKON MOMOUIBIO WU B CBS3U C €€ OKa3aHUEM;

3) CBSAIIEHHOCITYXHTENb - 00 00CTOSTEILCTBAX, CTABIIMX €My M3BECTHBIX U3
UCIIOBEIH;

4) unen Copera denepanuu, aemnyrar [ocymapcrBenHoit Jlymbl 0e3 Hx
cormacusi — 00 OOCTOSITENbCTBAX KOTOPHIE CTadM WM H3BECTHBI B CBSI3U C
OCYIIIECTBIICHUEM UMM cBOUX rmotHOMouni (4. 3ct. 56 YIIK PD).

[IpaBa cBuaeTens: He CBHUIETEILCTBOBATH MPOTHB Ce0s, CBOETO CYINpyra H
CBOMX OJIM3KMX; JaBaTh IMOKAa3aHUS HA POJHOM SI3bIKE, OECIJIATHO TOJIb30BAThCS
yCllyraMu TIepeBOIYMKA; TpeOOBaTh MPUMEHEHHS K HeMy Mep O0e30MacHOCTH,
3asIBJISITH OTBOJBI, XOATAMCTBA, TPUHOCHUTD KAIOOBI; 3HAKOMHUTHCS C TIPOTOKOJIAMHU
CJIEICTBEHHBIX JEHCTBUMN, B KOTOPHIX OH MPUHUMAJ YYaCTHUE, SBUTHCS HA OTPOC CO
CBOUM aJIBOKATOM.

OO0s13aHHOCTH CBUETEIISA: CBOEBPEMEHHO SIBJIATHCS MO BBI3OBY CIEA0BaTENs,
Cyla; B clly4ae HESIBKM 0€3 YBAKUTEIbHON NPUYMHBI MOXET OBITh MOJBEPTHYT
NpUBOAY, JaBaTh MpaBIMBbIE TIOKa3aHWs, CBUAeTeNn cTapue 16 et
IpeaynpexaarTcs 00 yroJoBHOM OTBETCTBEHHOCTH 3a OTKa3 B Jlaye MOKa3aHWl U
3a nmauyy JokHbiXx mokazanmii (ct. 307, 308 YK P®); He pasrmamarh TaiHy
npeaBapuTensHoro paccienoBanus (ct. 310YK PO).
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Pemienue o TOM, KTO JOJKEH OBITh JOMPOIIEH B KAayecTBE CBUAETEN,
OTHECEHO K KOMIICTEHIIMM JIO3HABaTelsd, CleAoBaTeNs, CyJa. JalluTHUK,
NOTEPIEBINA, OOBUHSAEMBIA MOTYT JIMIb XOJIaTailCTBOBATh O BBI30BE U JOMPOCE
JIM1A B KAYECTBE CBUICTETI.

CBuzerenb Kak CyObeKT yrojJoBHOTO Ipolecca HezameHuM. [loaTomy 3akoH
UCXOJUT B OCHOBHOM U3 HEIOMyCTUMOCTH COBMEIICHHS JIAIIOM (DYyHKIHI
CBUAETENA W JAPYroro Yy4YacTHUKA YIOJIOBHOIO CYIOIIPOM3BOACTBA, OT/aBas
MPEANOYTCHUE €0 YUYACTUIO B KAUECTBE CBUAECTEIISA.

IKCIIEPT — numo, koTopoe o0iagaeT crenuaIbHBIMU TO3HAHUSIMU B HAYKe,
peMecie, UCKYCCTBE, TEXHUKE U IO PEIICHUIO CIEA0BATENS, J03HABATENSA, CYJIbU
MPUBJIEYEHO K YYACTUIO B JI€JI€ Ui NPOBEICHUS HWCCICAOBAHUS W JIa4d
3aKITFOUYCHUS.

CrenralbHOCTh TIO3HAHUM JKCIEpPTa B TOM WM MHOW cdepe o3HaAdaeT, 4To
KaueCTBEHHO UM KOJIMYECTBEHHO OOBEM 3HAHMM JKCIEepTa BBIXOJUT 32 PAMKHU
KUTEUCKUX NPEACTABIECHUN MO AAaHHOMY Bompocy. Jlid mpuBIeUYEHUs DKCIEPTa C
LEJIbI0 pa3pellieHnus BOPOCOB, TPEOYIOMINX CIEUaIbHBIX MO3HAHUM, T03HABATEIb,
CJEeA0BaTENb, CyJ BBIHOCUT COOTBETCTBYIOLIEE IIOCTAHOBJICHUE O HAa3HAYEHUU
cyneOHOM oSKcmepTu3bl. B BBOJHONW dYacTh TIOCTAHOBIICHUSI  YKa3bIBACTCS
HAaUMEHOBAHUE IKCIIEPTU3bI, KOMY MTOPYUYEHO MPOU3BOACTBO CY/I€OHON SKCIIEPTHU3HI.

B kauecTBe 3KCIEpPTOB B YrOJIOBHOM MPOLIECCE BBICTYIAIOT JIBE KATETOPUU
I, 00JIaAf0IIMX CIeuaIbHbIMK Mo3HaHusMU (4. 2 ct. 195 VIIK P®D):

a)  TOCYIapCTBEHHbIE  CYyACOHBIC  O3KCHEPTHI  —  KPUMHHAIHUCTHI
FOCYJAapCTBEHHBIX YUYPEXIACHHUMN. [[1n NaHHOW KAaTeropuu SKCIEPTOB IMPOBEICHUE
AKCHEPTHU3BI ABISETCS PODECCHEN;

0) WHBIC 3KCIEPThl — JIOOBIC JIMIIA, KOTOPbIC, N0 MHEHHUIO J03HaBaTEsl,
cienomarensi, OOJaAarOT  JOCTATOYHBIMU  CHEUUAIBHBIMU  3HAHUSAMH B
uHTepecymwoliei cdepe, obnactu. C OPUINYECKON TOUYKU 3PEHHS 3aKIIOYCHUS
rOCyJapCTBEHHBIX CYACOHBIX 3KCHEPTOB U JKCHEPTOB, OCYUIECTBISIOIUX CBOIO
JEATENIbHOCTh BHE FOCYJaPCTBEHHBIX SKCIIEPTHBIX YUPEKACHUM, PABHO3HAYHBI.

IIpaBa »sKcnepra: 3HAKOMUTBCS C MaTepuajlaMyd YrOJOBHOTO  JIela,
OTHOCSIIIUMHUCST K TMpeaMeTy CylaeOHOM 3KCIepTU3bl; XOJaTaliCTBOBAaTh O
MPEIOCTABICHUN €My JIOMOJHUTEIBHBIX MaTEPHAIOB, HEOOXOAUMBIX IJIs Jlayu
3aKJTFOYCHUS, JINOO MPUBICYECHUU K MPOU3ZBOJCTBY CyAEOHON IKCIEPTU3BI NPYTUX
DKCIIEPTOB; Y4YacTBOBAaTh C PAa3pEIICHUs [O3HABATENA, CIIEIOBATENs WU Cyla B
MPOLECCYAIbHBIX JIEMCTBUSAX M 33aBaTh BOIPOCHI, OTHOCSAIIHUECH K MPEIMETY
CyneOHOM KCIIePTU3HI;1aBaTh 3aKIIOYCHHUE B Mpe/eaxX CBOCH KOMIIETCHIINH, B TOM
YHCJIE MO BOIPOCaM, XOTS U HE MOCTABJICHHBIM B ITOCTAHOBJIEHHH O HA3HAYCHHU
CylieOHOM HKCIEepPTU3bl, HO HUMEIOIIUM OTHOIIEHHE K MPEeaMETy 3KCIEPTHOrO
UCCIIC/IOBAHMSI;, TPUHOCUTh JKajdoObl Ha jedcTBus (Oe3neiicTBHE) UM peIICHUs
JIO3HABATENsSA, CIIENOBATENs], MPOKYpopa W CyJa, OTrpaHWYMBAIOLIME €ro IpaBa;
OTKa3aTbCs OT Jlaud 3aKJIIOYEHHs] [0 BOIPOCAM, BBIXOASIIMM 32 MPEAEHbI
CIIeLIMAJIbHBIX 3HAHUU, U JIP.

OTka3 OoT Ja4yM 3aKJIIOUEHHUSI I0JKEH OBbITh 3asBJIEH SKCIIEPTOM B TUCbMEHHOM
BHUJIE C U3JIO)KEHUEM MOTHMBOB OTKA3a.
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DKcIepT He BIIpaBe. 0e3 BeJoMa CieoBaTeNs U CyJa BECTH MEepPEeroBOphl C
YYaCTHUKAMH YTOJIOBHOTO CYJOIIPOM3BOJCTBA IO BOIPOCaM, CBSI3aHHBIM C
MIPOU3BOJICTBOM CYACOHOM AKCIEPTHU3BI;, CAMOCTOSITEILHO COOMPATh MaTepHUAIIbI JIJIsI
AKCIEPTHOTO  MCCJIEJOBAHUSA; TMPOBOAUTHL O3  paspelieHusl J103HaBaTels,
CIeoBaTeNsl, CyJla HUCCIEIOBaHUs, MOTYIIME MOBJEYh MOJHOE WM YaCTUYHOE
YHUYTOXKEHUE OOBEKTOB JHMOO W3MEHEHHE WX BHEIIHETO BHJAa WU OCHOBHBIX
CBOWCTB, JaBaThb 3aBEJOMO JIO)KHO€ 3aKJIOYEHHUE; pasrjamarh JaHHbIC
MPEABAPUTEILHOIO PACCIEA0BaHMs, CTABIINE U3BECTHBIMU €MY B CBS3U C yUaCTHUEM
B YTrOJIOBHOM g€ B KadeCTBE OKCIEepTa, €CIu OH ObUT 00 3ITOM 3apaHee
NpEeaynpexXaeH B mopsake, ycranoBieHHOM cTatheil 161 YIIK P®; yknonsaTecs ot
SIBKM 10 BbI30BaM JI03HABATEIsA, CIEAOBATENS UITU B CY/.

CIHEUMAJIMCT — gumo, oOlajaromiee CHIEIUalbHBIMUA — 3HAHHUSMH,
MPUBJIEKAEMOE K YYacTHIO B IMPOLECCyalbHbIX JEUCTBUSAX B  TOPSIKE,
yctaHoBlieHHOM YIIK P®, nns coxelictBusi B OOHapy)KEHUH, 3aKpEIUICHUH U
M3BATUM TPEAMETOB M JOKYMEHTOB, INPUMEHEHUU TEXHUYECKUX CpPEICTB B
MCCJICIOBAHUM MATEPHUAJIOB YIOJIOBHOTO JI€JIa, 1JIsl TOCTAHOBKHU BOIPOCOB IKCHEPTY,
a TaKXKe ISl Pa3bACHEHHS CTOPOHAM W CYAy BOIIPOCOB, BXOJISIIUX B €ro
npodeccuoHanbHy0 KomrereHnuto (4. 1 cr. 58 VIIK PD).

OCHOBHOE pa3nuuue MEXAY IKCIEPTOM U CIEIUATUCTOM COCTOUT B TOM, UTO
AKCHEPT TMPOBOAUT SKCIEPTHOE HCCIEIOBAHUE, HA OCHOBAaHMH KOTOPOTO
bopMyIHpPYET CBOE 3aKIIFOUCHHE, CTICIIUATTUCT K€ UCCIICIOBAHUS HE TTPOBOJIUT, a €TO0
3aKJII0YCHUE — 3TO €TI0 MHEHHE.

Cnenuanuct NpPUBIEKAETCS K yYacTUIO B YTOJOBHOM Jielie MJiA OKa3aHus
KOHCYJIbTaTUBHOUM moMouu. KoHCynbTaTuBHAS MOMOIIb CHEHUAIMCTA BhIPAXKAETCS
B Pa3bsICHEHUU CIEIUAIBbHBIX TEPMHUHOB, B OKA3aHUU IOMOIIMA IO TOCTAHOBKE
COOTBETCTBYIOIIMX BOMPOCOB AKCIEPTY, & TAKXKE IS PA3bSICHEHUS CHEIUATBHBIX
BOIIPOCOB U3 KaKOW-TM00 00J1acTH 3HAHUM.

IIpaBa cnemuanucra: ¢ pas3pelieHus] CieAOoBaTelisl, J03HAaBaTeIW U CyJa
3a7laBaTh BOMPOCHl YYAaCTHUKAM CJIEACTBEHHOTO JICMCTBUS; 3HAKOMUTBHCA C
MPOTOKOJIOM CJIEACTBEHHOIO JAEWCTBHUSI, B KOTOPOM OH IPUHHUMAJ y4acTHUE, JeaTh
3aMe4yaHus W JOMOJIHEHMS; BIPABE OTKA3aThCs OT y4acTus B Jielie, €CIM OH He
00J1aZlaT COOTBETCTBYIONIUMHU CHEIUATBHBIMU 3HAHUSIMU; BIIPABE 3asBISATH
kayoObl Ha jeiicTBus (Oe3melicTBHE) W PEIICHHs JO3HaBaTells, ClIeoBaTells,
POKypopa U cyza.

OOs3aHHOCTH ~ CIICIIMAJIMCTA.  CBOEBPEMEHHO  SIBIATBHCS TIO  BBI3OBY
cieaoBaTens, Cy/a; JaBaTh MPaBAMBBIE MOKA3aHUS, MPABAUBHIC 3aKIIOYEHHUS, O YEM
npenynpexmaercs mo cr. 307 YK P®; He BmpaBe pasriamarh JaHHBIC
MpeBapUTEIILHOIO pacciieIoBaHus, 0 ueM npeaynpexaaercs mo ct. 310VK PO.

HNEPEBOJYUK — w10, KOTOpO€ BJIAJAEET SA3BIKOM  YTOJIOBHOTO
CYJAOTIPOM3BOACTBA U S3bIKOM, Ha KOTOPOM H3BACHSIOTCS YYACTHUKU YTOJOBHOIO
npouecca. O BCTYIUIEHUMH B J€JI0 MEPEBOUMKA JO3HABATEINb, CJIEAOBATEIb, CYIbs
BBIHOCSIT MOCTAHOBJIEHUE, CyA — ompeneneHue. K nmepeBoaunky mpupaBHUBAETCS
JMII0, BIajeroliee s3bikoM cypaomnepeBoga (4. 6 cr. 59 VIIK P®). B kauectse
MepeBOUMKAa B YTOJOBHOM JieJieé MOTYT Y4YacTBOBaTh MPOQECCHOHATBLHbBIE
MEePEeBOMUMKH, a Takke J000e WHOE JIMIO, BJIAJACIOIIECE S3BIKOM, Ha KOTOPOM
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U3BIACHIIOTCA YYaCTHUKU mpolnecca. OmaTta yclyr NepeBoIYMKa BO BCEX CIydasx
OCYIIIECTBIIAETCS 3a cUeT cpeacTB (heaepanbHoro OromkeTa (m. 44. 2c¢t. 131, 4.4. 1,
2 ct. 132 VIIK P®). KonuvecTBo nMepeBOYMKOB, KOTOPbIE JOKHBI y4acTBOBAThH B
YTOJIOBHOM JI€JI€, OTNIPEACIIAeTCs I03HAaBaTeNIeM, CIe1I0BaTeNIeM, Cy/IbeH, CyI0M.
[lepeBogunk  BmOpaBe:  3aJaBaTh  BONPOCHl  YYAaCTHUKAM  YTOJOBHOTO
CYZIONTPOU3BOJCTBA B IIEJISIX YTOYHEHHS TEPEBOMA; 3HAKOMHUTHCS C MPOTOKOJIOM
CJIEICTBEHHOTO JEHCTBHS, B KOTOPOM OH YYacTBOBAJ, a TaKXe C MPOTOKOJIOM
CyneOHOTO 3acelaHvs W JeNaTh 3aMeYaHusl 1O IMOBOAY NPABUIBLHOCTH 3alUCH
nepeBo/Ia, MOAJIeKAIINE 3aHECEHUIO B TTPOTOKOJ; PUHOCUTH JKAJIOOBI HA TEUCTBUS
(Oe3neiicTBME) W peIICHUs JIO3HABATENs, ClIeJoBaTels, NPOKypopa W Cyia,
OTPaHUYMBAIOIINE €0 MPaBa.

[lepeBoaunK HE BIpaBE. OCYHIECTBISATh 3aBEIOMO HEMPABUIIbHBIA MEPEBO/I;
pasriamarhb JaHHbIE IPEIBAPUTETHLHOTO PACcClieIOBaHMUs, CTABIINE EMY U3BECTHBIMU
B CBS3M C YYacTHEM B IMPOMU3BOJACTBE IO YIOJOBHOMY JelIy B KauecTBe
nepeBouMKa, €clii OH ObUI 00 3TOM 3apaHee MNPENyNpPekIeH B TMOPSIKE,
yctaHoBlieHHOM cTtatbet 161 VYIIK P®; ykjnoHATBCS OT SBKM 1O BBI30BaAM
JI03HABATEJsSA, CIIeI0BATENS WIH B CY/I.

MOHSITOM — He 3aMHTEpECOBAHHOE B MCXOJE YTONOBHOTO JENa JIHIIO,
KOTOpOE€ TIO PEIICHHWIO JO3HABATENsI, CJIEAOBATENs MPHUBJICKACTCA K YYaCTHIO B
CJIEICTBEHHOM JIEWCTBHM C IIEJbIO TOJTBEPXKACHHS (hakTa €ro MpOU3BOJICTBA, a
Takke ero xoma W pesympratoB (4. 1 cr. 60 VIIK P®). [Ipu mnpoBeneHuun
CJIEICTBEHHOTO JIEWCTBUSI TOHSATHIX JOJKHO OBITh HE MeHee 2-x denoBek. 00
YY4aCTUH TIOHATHIX B CJICICTBEHHBIX JCHCTBUSAX JENIACTCSI OTMETKA B TPOTOKOJIC
CJIEICTBEHHOTO JIeHCTBHS. He MOTYT OBITh MPUBIICYEHBI B KAYECTBE TTOHSITHIX:

1) HecoBepIlIEHHOJICTHHUE;

2) Y4aCTHUKHU YTOJIOBHOTO CYIOIPOM3BOJICTBA, UX OJIM3KUE POJCTBCHHUKU U
POJICTBEHHUKH;

3) pabOTHUKM OPraHOB HCIIOJHUTEIBHOW BJIACTH, HAJCIICHHBIC B
COOTBETCTBMM C 3aKOHOM IIOJIHOMOYMSIMH 10 OCYIIECTBIEHHUIO OINEpPaTUBHO-
PO3BICKHOW JESITEIbHOCTH U (WJIM) MPEeABAPUTEIbHOTO paccienoBanus (4. 2 ct. 60
VIIK P®D).

[IpaBa moHSTOrO: NMenaTh 3aMEUYaHUS IO XOXY CIEJICTBEHHOTO JCHCTBUS,
3HAKOMUTKCSI C MPOTOKOJIAMU CIIEJCTBEHHBIX JCUCTBUHM, B KOTOPHIX OH MPUHUMA
ydacTue, MPUHOCUTH KaJIoObI Ha JeicTBus (Oe3melicTBrE) U pelIeHUs JOo3HABATEIS,
clemoBareds, IpOKypopa, OTpaHUIMBAIOIINE €ro MpaBa.

OO053aHHOCTH TIOHSTOTO: CBOEBPEMEHHO SIBIISITHCS MO BBI3OBY CIIEJOBATENS,
POKYypopa, cyAa; MOATBEPAUTH XOJ, PEe3yJbTaThl CIICICTBEHHOTO EWCTBHS, B
KOTOPOM OH MPUHHUMAJl y4dyacTHUe; HE pasrialiarh JaHHbIE MPEIBAPUTEIHLHOTO
paccienoBaHusl, €CIIU OH 00 3TOM ObLI MPEyIPEKIEH.

4.6. OO0cTosiTEILCTBA, HCKJII0Yalolue yyacrue B
YIrOJIOBHOMCY/IONIPOU3BO/ICTBE
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JluyHas 3aMHTEPECOBAHHOCTh B YrOJIOBHOM €€ YYAaCTHUKOB YTOJIOBHOTO
cyJornpou3BojacTBa (Cynbd, MPOKYypopa, cleaoBaTels, JO3HaBaTelss W JIp.)
HECOBMECTHMA C IyOIMYHBIM XapaKTepoM YrOJIOBHOTO mpomecca. ITosTomy
YTOJIOBHO-TIPOLIECCYaTbHBIM 3aKOHOM ornpe/eeHbl 00CTOSITEIHCTRA,
MPENsATCTBYIONIME YYaCTUIO B YTOJIOBHOM jeine. B pa3Butre ykazaHHOTO YTOJIOBHO-
polecCyaabHbIM KoJIeKCOM P® KOHKpPETH3MPOBAH MOPSIOK 3asiBICHUS OTBOJOB,
CaMOOTBOJIOB; YTOYHEH IEpeueHb JIHII, YIOJIHOMOUYEHHBIX Ha 3asBJIEHUE OTBOJOB U
paspelieHue xoaaraiicTB 00 oTBogax (camooTBoax) (ria. 9 VIIK POD).

Tak, cyaps HE MOXET y4acTBOBaTh B MPOU3BOJICTBE MO YrOJOBHOMY €Ny, €CIU
OH.

— SIBJIIETCSI TIOTEPIIEBIINM, TPAKIAHCKUM HCTIIOM, TPAXIAHCKAM OTBETUYUKOM HIIU
CBHUJIETEJIEM M0 JAHHOMY YTOJIOBHOMY /€Iy,

— y4YacTBOBaJ B KauyecTBE JO3HABATENs, CIEAOBATeNs, IMPOKYpOpa, MPUCSHKHOTO
3acemarens, OKCIepTa, CHEIHUANINCTa, [epPeBOAYMKA, TOHATOro, CeKperaps
CyneOHOTO 3acefaHusi, 3alUTHHUKA, 3aKOHHOTO MPEJICTABUTENs MOJ03PEBAEMOTO,
OOBUHSIEMOTO, TMpPEACTaBUTENS  IOTEPIEBIIEr0, TIPAKIAHCKOIO MCTHA  WIU
Ipa)KJaHCKOTO OTBETYMKA B MPOU3BOACTBE MO JAHHOMY YTOJIOBHOMY JENY;

— SIBJISIETCA OJM3KUM POJICTBEHHUKOM HJIM POJICTBEHHHUKOM JIFOOOTO U3 YYaCTHUKOB
IPOM3BOJICTBA MO JAHHOMY YTOJIOBHOMY JIEIY;

— MpPUHUMAJ PaHee y4yacTHEe B PACCMOTPEHHUU YTOJIOBHOTO Jejia B CyAe Ipyrou
WHCTAHIUH,

— €CJIH UMEIOTCSA HHbIEe OOCTOATEIhCTBA, JAIOLINE OCHOBAaHHUE MOJjaraTh, 4TO OHU
JIMYHO, IPSIMO WJIM KOCBEHHO, 3aMHTEPECOBAHBI B UCXO/I€ JAHHOTO YTOJIOBHOTO Jerna
(cr.cT. 61-63VIIK PD).

[IpaBuna 3asBIEHUS U PACCMOTPEHHUS 3aSBJICHUS 00 OTBOJE CYJIbU H3JI0KEHBI B
cT.cT.64, 65VIIK PO.

[Ipokypop, cienoBatenb, A03HABATEIh HE MOTYT y4acTBOBAaTh B MPOU3BOJICTBE IO
YTOJIOBHOMY €Y, €CJIM UMEIOTCS OCHOBAHUS JIJIsl UX OTBOJIA, KOTOPbIE aHATIOTMYHbI
00CTOSITEILCTBAM,  HCKIIIOYAIONIMM  y4yacTUE€ B  MPOU3BOJCTBE 1O  JeIy,
npeaycMoTpeHHBIM B ¢T. 61 YIIK P® nns cyasu.

Ha pocynebGHBIX cTagusix OTBOJA MPOKypOpa paccMaTpUBAETCS BBIIIECTOSIIIUM
IPOKYPOPOM, OTBOJ CJEIOBATENSI — PyKOBOJUTENIEM CJIEICTBEHHOTO OpraHa, OTBO/I
J03HaBATEIIS — MPOKYpopoM (cT.cT. 66-67YIIK PD).

DKCHepT HE MOXET NMPUHUMATH y4acTHE B YTOJOBHOM JIeJi€ TIPHW HAJUYHH OOIIUX
OCHOBaHUM I 0TBOAA, mpeaycMoTpeHHbIx cT. 61 YIIK P®, a Takxe, ecniu oH
HAXOJIUJICS UM HAXOJUTCS B CITY>KEOHOM MJIM MHOM 3aBUCUMOCTH OT CTOPOH HUIA UX
NpeCTaBUTENCH U €CId OOHApYKXUTCS €ro HEKOMIETEHTHOCTb. OCHOBaHMS s
OTBOJIa CIIELIUATTUCTA aHAJIOTMYHBI OCHOBAHUSIM OTBO/JIa AKCIIEPTA.

OcHoBaHusl [JIsi OTBOJIa IMEpPEeBOAYMKA — T€ K€, 4YTO W JUIsl JO3HaBaTes,
cienoBarens, IPOKypopa U CyIbH, HO €CTh M JIOMOJHHUTEIbHOE OCHOBAHME [IJIsi
0TBOJIa — HEKOMIIETEHTHOCTH repeBoaunka (ct. 69 VIIK PD).

82 " N
KomMmeHnTapuii k  YrosoBHoO-TIpouieccyalbHOMY  Koaekcy Poccuiickoin  ®denepauuy.

[Mocraretinsiii / A.B. Cmupuos, K.b. Kamunosckuii mox ob6mr.pen. A.B. CmupaoBa. — M.
KHOPVYC, 2007.C. 212.
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YTOJOBHO-TIPOIIECCYANTbHBIN 3aKOH YCTAaHOBHJI OOCTOSITENILCTBA, HMCKITFOYAIOIINE
ydacTUE B TMIPOM3BOJICTBE IO YTOJOBHOMY JENy 3allUTHUKA, TMPEACTABUTEIS
MOTEPIEBIIETO, TPAXIAHCKOTO UCTIIA, TPAaXTaHCKOTO OTBETUMKA, a TaKKe MOPSIOK
npuHATHS pemeHus 00 ux orBojae (cr. 71 VIIK P®). K takum o0cTosiTenbCTBaM, B
YaCTHOCTH, OTHOCSITCS. y4acTHEe TPEXAe B MPOU3BOJCTBE MO YTOJIOBHOMY Iy B
KayecTBE CyAbH, MPOKYpOpa, ClEAoBaTessl, JO3HABaTelNsd, CEKpeTaps CcyAeOHOTro
3acelaHus, CBUICTENs, OSKCIEPTa, CHCIHAINCTA, IMEePEeBOAYMKA WU TOHSTOTO,
Hanuuue OJM3KOro POJICTBA WM POJACTBA C CYAbEH, MPOKYPOPOM, CJEI0BATENIEM,
JI03HaBaTelIeM, CEKpeTapeM CyAeOHOro 3acelaHusi — yJYaCTHHKaMH MPOU3BOJICTBA
M0 JAaHHOMY YTOJIOBHOMY eIy, WU JIUIIOM, MHTEPEChI KOTOPOTO MPOTHUBOpPEUAT
WHTEpecaM YYacTHUKA YTOJIOBHOTO CYyAOMPOU3BOJACTBA, 3aKIIOYUBIIETO C HHUM
coriameHue o0 OKa3aHWM 3alUThl, OKa3aHWE B HACTOSINEE BPEMsI WJIM TPEXIE
IOPUIMYECKON TIOMOIIM JIUITy, WHTEPEChl KOTOPOro MPOTHBOpEYaT HHTEpecam
3alUIIAeMOT0 UM TI0J03PE€BaeMOro, OOBHHSIEMOro MO0 MPEACTaBISIEMOTO UM
MOTEPIIEBIIIETO, TPAXTAHCKOTO UCTIIA, TPAKIAHCKOTO OTBETYHKA.
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TEMAS
HPOLECCYAJIBHBIE CPOKH, U3JEPKKHN U JOKYMEHTDI

Bonpocut:
5.1. IIponeccyanbHbie CPOKH.
5.2. IlponieccyanbHble U3ACPIKKHU.
5.3. TloHsATHE U BUABI MPOIIECCYATBHBIX JOKYMEHTOB.

5.4. Xapaktepucruka polecCyalbHbIX JIOKYMEHTOB BJIACTHO-
pacnopsiIUTETLHOTO XapaKTepa.
5.5. Xapakrepucruka poLEeCCyalbHBIX JIOKYMEHTOB, HOCSIINX

MPOTOKOJIBHBIN XapakTep.

5.1.1IpoueccyajibHble CPOKH

Ionamue u 3nauenue npoyeccyanbHulX CPOKOS.

3aKOHO/IaTEJIbHOE 3aKPEIUIEHUE IPOLIECCYalIbHBIX CPOKOB HAIpaBiI€HO Ha
JOCTHXKEHHE IIeJIeld YrOJOBHOTO CYIONMPOU3BOJACTBA, MPOBO3IJIAIICHHBIX B CT. 6
VIIK P®. MHCTUTYT NpOLECCYAIbHBIX CPOKOB SIBISETCS IPOYHOM TapaHTHUEH
oOecrieueHus MpaB M 3aKOHHBIX MHTEPECOB, JIMI] U OpraHU3allMii, BOBICYEHHBIX B
YTOJIOBHO-TIPOLIECCYATIbHYIO  JICSITENIbHOCTh, CIOCOOCTBYET KAYECTBEHHOMY U
CBOEBPEMEHHOMY BO30YK/ICHHUIO YTOJIOBHOT'O nena, IPOBEAECHUIO
MPEABAPUTEIILHOIO PACCIENOBaHUs, PAaCCMOTPEHHS W pa3pelieHus [Jeja Mo
CYILIECTBY, a TAKKE UCIOJHEHHIO ITPUTOBOPA.

Ha BBICOKYIO 3HaYMMOCTh MHCTHTYTa MPOILIECCYAbHBIX CPOKOB OOpalleHo
BHUMAHHUE HE TOJILKO B OT€YECTBEHHOM, HO U MEXIAyHapoAHOM npase. Hampumep,
MOJIOKEHUST MEXIyHapOAHOIO MAaKTa O TPAXKAAHCKUX M MHOJUTHYECKUX IpaBax
TpeOyI0T, 4TOOBI YTOJIOBHBIE, TPAXAAHCKUE Niefla U Jejia 00 aJMUHUCTPATHBHBIX
NPaBOHAPYUICHUSIX PAacCMaTpPUBAIUCh 0€3 HEONMpPaBIAaHHOW 3a/lepP>KKH, B CTPOTOM
COOTBETCTBUM C IPaBUJIAMH CYAOIPOU3BOJACTBA, BAXKHOM COCTABIIIIOIIEH KOTOPBIX
ABJISIFOTCSI CDOKU PACCMOTPEHUS €.

Hapymenue mnpaBuii O TMpoLECCyalbHbIX CpPOKAaX OTHOCHUTCS K YHCILY
cymiectBeHHbIX HapyuieHud YIIK P®, To ecTh HapylmieHHMEM YCTaHOBJIECHHOU
yrOJIOBHO-TIPOLIECCYaTbHON (hOpMBbI (BaXKHEUIIICH YaCThEO KOTOPOM OHU SIBIISTIOTCSI),
BJICKYIIIEE MTPU3HAHME MOJYYEHHBIX TOKA3aTEIbCTB HENOIMYCTUMBIMH, & JICHUCTBUN U
pelieHnil BIACTHBIX CYOBEKTOB YTOJOBHOIO CYAOINPOM3BOACTBA HE3aKOHHBIMH, a
TaKXe€ HapyIICHNE KOHCTUTYLIUOHHBIX MPaB JUYHOCTH.

Tak, B pazwsicHeHusx Ilnenyma BepxoBHoro Cypa P® ormeuaercs, 4to
HECOOJIOICHHE CPOKOB PACCMOTPEHHUS YTOJOBHBIX M APYTUX el CYIIECTBEHHO
HapyliaeT KOHCTUTYIHOHHOE TMpaBO TpakJaH Ha CyIAeOHYI0  3alluTy,
rapaaTupoBanHoe cT. 46 Koncturynun PO%,

#Cwm.: Tocranosnenne Ilnenyma Bepxosroro Cyna P® or 27.12.2007Ne 52 <O cpokax
paccMoTpenust cynamu Poccuiickoit ®enepanii  YroJOBHBIX, TPaXIAHCKUX JeT W Al 00
aJIMAUHUCTPATUBHBIX NpaBoHapymieHusx» // Koncynsrantlroc.
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O BaxHOCTH COOJIIOJIGHUSI TMpaBUI O TPOLECCYAIbHBIX CpOKax JUJIst
JNOCTUKEHHUS 1IeJIEM YrOJIOBHOIO CYIONPOM3BOJACTBA M pEILICHHUS €ro 3aaad
CBHUJICTEIILCTBYET  BBEJACHUE  NPUHUMIIA  PAa3yMHOIO  CpOKa  YrOJOBHOTO
Cy,Z[OHpOI/IBBO,Z[CTBa84

VYKa3aHHBI TPUHIMI B TOJHOM MEpe COOTBETCTBYET OOIENPU3HAHHBIM
MPUHIIMIIAM U HOPMaM MEKIYHAPOIHOrO Mpasa. Tak, B YaCTHOCTH, B COOTBETCTBUHU
¢ . 1 cr. 6 KonBeHiuu o 3amuTe MpaB 4eloBEKa U OCHOBHBIX CBOOOJI, KaXK/IbIN B
ClIydae cropa O ero TpaKIaHCKHUX MpaBax M 00SI3aHHOCTSX WJIU MPHU MPEAbIBICHUN
eMy JII000ro yroJloBHOTO OOBHHEHMSI HUMEET MPaBO Ha CIPABEAJIUBOE U MyOJIMYHOE
pa3dupaTenbCTBO JieNa B pa3yMHBIA CPOK HE3aBHCHUMBIM U OECHpPHCTPACTHBIM
CyZIOM, CO31aHHBIM HAa OCHOBAaHHHU 3aKOHA.

B 4Wactm  pernaMeHTalMM  MPOLECCYAIBHBIX ~ CPOKOB  YI'OJIOBHO-
IpoIleCCYyaabHbIM 3aKOH yCTaHaBIuBaeT mpaBmia ucuucienus (cr. 128 VIIK P®d),
npotenus (ct. 129VIIK P®), a Takke BOCCTaHOBICHHS IPOMYIIICHHOrO cpoka (CT.
130 VIIK P®).

3aKOH HE COAEPKUT MOHATHUS MPOLECCYaJbHOr0 cpoka. Bmecte ¢ TeM B
TEOPUU YTOJOBHOIO MpolLecca MO 3TOMY IOBOJY CJIOXKHIOCh OTHOCHUTEIIBHOE
€IUHCTBO. KAaK MPaBWJIO, MOJ MPOLECCYAIbHBIM CPOKOM ITOHUMAKOT MPOMEKYTOK
BPEMEHH, B TE€UEHHE KOTOPOr0 B COOTBETCTBUHM C 3aKOHOM WJIM IPEANHACAHUEM
JOJKHOCTHBIX JIMII, OCYIIECTBIISIONIUX YTOJIOBHOE CYIONPON3BOICTBO, MOKET OBITh
NPOM3BENEHO JIMOO 3aBEepIICHO MPOLECCyaqbHOE JEHCTBUE WIM 3aBepllieHa
COBOKYIIHOCTb JICMCTBUU

B kadectBe mnpuMepa MOXHO TPUBECTH OoJiee €MKOE OIpeaesieHUe
npoueccyajgbHbiM  cpokaMm, cdopmynupoBanHoe A.B. CmupnoBeiM u K.b.
KanuHoBCKMM: mpoleccyalbHbId CpOK — 3TO ycTaHoBieHHbId YIIK  mepuon
BPEMEHH, B TEUEHUE KOTOPOTrO JIOJHKHBI COBEPIIATHCS MPOLIECCYANIbHBIE NEHCTBUS
WJIM B TEYEHHUE KOTOPOTO OT COBEPUIEHUS 3TUX JECHUCTBUM CIEAYET BOS,Z[Cp)KaTBC}I%

K.B. MypaBbeB npemjiaraeT NOHUMAaTh MPOLECCYaJbHbIE CPOKH B y3KOM U
mupokoM cmbicie. [lox mpoueccyalbHbIM CPOKOM B IIHPOKOM  CMBICIIE
HEOOXOJMMO TMOHUMATh YCTAHOBIIEHHOE YTOJIOBHO-IIPOLIECCYATbHBIM 3aKOHOM
BpeMsl U1 COBEPUICHHS ONPEACICHHBIX MPOLECCYalbHBIX IACHUCTBUN, 4 B Y3KOM
CMBICJIE — 3TO YCTAHOBJICHHBIM HOPMOW MpaBa WIM AKTOM NPUMEHEHUS HOPMBI
mpaBa MOMEHT JMOO TEPHOJ] BPEMEHH, C HACTYIJICHUEM WM TEYCHHEM KOTOPOTO
JWIA, YYaCTBYIOLIUE MPHU MPOBEPKE COOOIIEHUS O MPECTYIUIEHUU U MPOU3BOJICTBE
10 YTOJIOBHOMY JIeNly, 00sI3aHbI WJIM BIPABE COBEPIIUTH ONPEACIICHHBIC NCUCTBUS
1100 BO3AEPKATHCS OT UX COBepmeHHﬂS7

#Yka3aHHBI TPUHIAI YrOJOBHOTO CYIONPOU3BOJACTBA ObUT BBeieH DenepalbHbIM
3akoHOM OT 30.04.201G0xa Ne 69-D3.

& Cwm, Hanp., «Hay4HO-mpakTHUYECKUd KOMMEHTapHil K YTOJOBHO-MPOLIECCYATBHOMY
kojekcy Poccuiickoit @enepanun» (mocrareitnsiii) (o1B. pex. B.M. Jlebenes) (pyk.aBT. koi. B.A.
HasbiioB) (<HOPMA», /IHOPA-M», 2014) /ICTIC «KoucynbranT [Lroc».

6 CmupaoB A.B., Kamunosckuit K.b. YromoBuslii mporece: yueonuk mus By3oB / Ilox
o0m. pe;[ A.B. CmupnoBa. —Cn6.: [Turep, 2004.C. 293.
" Cm.: YronoBHblii nporecc . yueOHuK a1 By3oB / mox pea. b.b. Bymarosa. A.M.
BapanoBa. — 4 uzn., nepepad. u gon. —M. : U3natensctBo FOpaiit, 2013.C. 260-261.
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[TockonbKy QyHKIIMOHATBHOE 3HAYEHHUE CPOKOB HAMPABIEHO HA COBEPIICHHE
MPOIIECCYaAbHBIX AEHUCTBHI B ONTUMAJIBHO JOIYCTUMbBIE CPOKH, MOYKHO CKa3aTh,
YTO MPOLECCYAbHBI CPOK — 3TO ycTaHOBIeHHbIM YIIK mepuon uiM MOMEHT
BpEMEHHU, HEOOXOAUMBIA JIsI TPHUHATHA MPOLIECCYaJbHOTO PEIICHUS WU
COBEPILECHUS TMPOIECCYaTbHOTO JEUCTBUS, HECOOIIOAECHUE KOTOPOTO BIIEYET
HEGIArONPUSATHBIE IPABOBBIE MOCTEACTBHS -

Takum  obOpazoMm, mpoleccyaqbHble CPOKH  SIBJISIOTCS — BaKHEHIINM
UHCTUTYTOM YTOJIOBHO-TIPOIIECCYaIbHOIO MpaBa, a TaKXKe TapaHTHel oOecreueHus
IIpaB M 3aKOHHBIX MHTEPECOB BOBJICYCHHBIX B YTOJOBHO-IPOLIECCYAIbHYIO
JeSITEIbHOCTh CYObEKTOB.

Buowi npoyeccyanvuvix cpokoe

N3 conpepxanus cr. 128 VIIK P® cnenyer, 4Tto mo crnocoly H3MepeHus
MPOIIECCYaANIbHBIE CPOKH JIENATCS HAa CPOKHM, HCUHCIAEMbIE. 4YacamH, CYTKaMu,
MecsuamMu.  [loMMMO  3aKOHOJATENBbHOM B TEOPUM  YIOJIOBHOTO  Ipolecca
CYILIECTBYIOT HECKOJIBKO KacCU(UKAIINI MPOIECCYyaTbHBIX CPOKOB.

HexoTopble aBTOpBI NpeaararT AEJIUTh MPOLECCYaIbHbIE CPOKU HA:

- J1eJIONPOM3BOAUTEbHBIE, TO €CThb O0O0€CleunBaroIie BHYTPEHHIOIO
OpPraHMU3aLHNI0 ACATEIbHOCTA OPTaHOB, BEAYIINX ITPOLECC;

- COGCTBEHHO NMPOLECCYaTbHBIE, TO €CTh 00ECIICUHBAIOIIUE TPABA CTOPOH .

['maBHOe (MpUHIMNHATBHOE) OTIMYME JAHHBIX BHJOB IPOIECCYaTbHBIX
CPOKOB 3aKJIFOYA€TCA B TOM, YTO JEJIONPOU3BOAUTEIBHBIE CPOKH IOIJIEKAT
NPOJIEHHUIO, @ COOCTBEHHO MPOIECCYaIbHbIE — BOCCTAHOBIICHUIO.

He ocmapuBas menecooOpa3HOCTh Takol KiIacCH(PHUKAIUU MPOIECCYaTbHBIX
CPOKOB, OTMETUM, UYTO COOCTBEHHO-TPOIIECCYAIbHBIE CPOKU HE CIEAYET CBS3BIBAThH
C HEOOXOJIMMOCTBIO 0OECreueHUsl MpaB CTOPOH, K HUM CIIEyeT OTHOCHUTh CPOKH,
oOecreurBaroIMe MpaBa BCEX YUYACTHUKOB IIpoliecca, B HE3aBHUCHUMOCTH OT
BBITIOJIHEHUS TIPOIIECCYANbHON (DYHKIIUH.

B yueOHuke noa pemakuueit b.b. bynatora u A.M. bapanoBa npeanaraercs
JEJIEHUE MPOLECCYaTbHBIX CPOKOB Ha JIBE TPYIIIIbL:

- CPOKM-MOMEHTHI, B 3aKOHE OHM HaxOHAT BBIPAKEHUE MPU YKA3aHMM Ha
COBEpLIEHHUsI ITPOLIECCYAIBHOTO JEUCTBUS. HEMOCPEACTBEHHO IEPE] BBIIIOJHEHUEM
IPYroro IMpouecCyalbHOIO IEUCTBUS, OAHOBPEMEHHO C IPOM3BOJICTBOM JIPYroro
IPOLIECCYAIbHOTO  IEUCTBUSA, HEMOCPEACTBEHHO IIOCIE COBEPIUEHUS APYroro
MPOLECCYAITBHOTO JIEVCTBUS;

-CPOKHU-TIEPUOJIbI, C TOYKH 3PEHHsI 3aKOHOAATEIIbHOM TEXHUKU BPEMEHHBIE
paMKd ~ MOTYyT  OBITh  YCTAQHOBJIEHBI  CICAYIOUIMM  00pa3oM:  TOYHas
OPOJOJDKATENBHOCT  NPSIMO  HE  YKa3bIBaeTCs,  yKa3blBalOTCA  TOYHAs
MPOJOJKUTEIRHOCTh U HAYAJIO CPOKA, OMPEAEIISIETCS TOYHASL MPOJOJIKUTEIBHOCTb,

8 Vronopubiit nporecc : y4yeOHHMK ais OakainaBpuara ropuamdeckux ByzoB [/ O. U.
Awnppeesa [u ap.] ; mox pex. O. U. Auapeesoii, A. JI. Hazaposa, H. I'. Croiiko u A. I'. Ty3oBa. —
Poc Tos u//1, 2015.C. 173-174.

89 CmuproB A.B., Kamunosckuit K.b. YromoBuslii mporece: yueonuk mus By3oB / Ilox
obmr.pen. A.B. Cmupnosa. —Cn6.: I[Tutep, 2004.C. 294.
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OTCYTCTBYET YyKa3aHHE€ O TOYHOW WX MPOJOKUTEILHOCTH, XOTS OHAa HUMEET
IpEIeIbI.

HaunbGonee  pasBepHyToOi M  HUMEIOIIEH  MPAKTUYECKOE  3HAUYCHUE
NpECTaBIsIeTCs] KIacCU(pUKAIUs MPOIECCYATbHBIX CPOKOB, npemnoxkenHas HO.K.
SlkumoBHYEM:

1. Ilo cnoco0y ycTaHOBJIEHMS:

a) YCTAaHOBJICHHBIC 3aKOHOM («BaKOHHBIC CPOKH);

0) yCTaHOBJIGHHbIE IO  YCMOTPEHHIO  IPABOMOYHOTO  YYacCTHHKA
CyJIOITPOU3BOJICTRA.

2. B 3aBUCHMOCTH OT Cy0ObeKTa, KOTOPOMY aJIpeCOBaHbI MPOIecCyATbHbIe
CPOKH:

a) CpOKH, aJIpeCOBAHHBIC TOCYJAAPCTBCHHBIM OpraHaM U JIOJDKHOCTHBIM
JIMIIaM, OCYIIECTBIISIONINM YTOJIOBHBIN MPOIIECC;

0) CpOKH, aJpecoBaHHBbIC JPYIMM JIMIAM, YYaCTBYIOIIUM B YrOJIOBHOM
CYJIOTIPOM3BO/ICTBE;

B) CpPOKH, aJIpECOBAHHBIC JIMIAM, COJCHCTBYIOIIMM OCYILIECTBICHHUIO
NIPABOCYINS,  TAK)KE UHBIM CYObEKTaM, HE SIBISIFOIIMMCS Y9aCTHUKAMH YTOJIOBHOTO
CyJIOITPOU3BOJICTRA.

3. B 3aBHCHMOCTH OT CTaJUii YTOJI0BHOI'0 NpoLecca.

4. B 3aBHCHMOCTH OT CO/IePKAHMS MPOILECCYATbLHOI 1eATeJIbHOCTH:

a) CPOKH TIIPOBEPKH COOOIICHUS O TOTOBSIIEMCS WM COBEPIICHHOM
PECTYIICHUH,

0) CPOKH ITPEIBAPUTEIILHOTO CIICJCTBUS,

B) CPOKH JO3HAHHS;

T) CPOKH MPEAbsBICHUS O0BUHEHMUSI;

1) CPOKH PacCMOTPEHHMsI JieJia, OCTYIMUBIIET0 MPOKYPOPY C OOBHHUTEIBHBIM
3aKJIFOYCHUEM U T.I1.

5. 1o cnocoby ucuuncIeHns:

a) CPOKH, HCUHCIISIEMbIE CYTKaMH;

0) CpPOKH, UCUHCIISICMBIC YaCaAMHU;

B) CPOKH, HCUHCIISIEMBIC MECSIIAMU,

T) CPOKH, UCUHCIIIEMBIC THIMU M TOJIaMU B UCKITIOYUTEIHHBIX CITydasX.

6. TpaanumnonHoe nejienne (B JJuTEpaType) MpoieccyajbHbIX CPOKOB HA:

a) CPOKH-TIePHOIbI (OOIIHE U CIICITHATBHBIC);

0) CPOKH-MOMECHTEI.

7.T1o Ha3HaAYeHUIO (HATIPABJIEHHOCTH):

a) CPOKH, 0OecIIeYrBaIoNIie OBICTPOTY YTOJOBHOTO CYIOTIPOU3BOICTBA;

0) cpoku, obecrneunBarone o0 IeHUe KOHCTUTYIIMOHHBIX MTPpaB U CBOOO
rpaXkJaH, BOBJICUEHHBIX B YTOJIOBHBIN MPOIIECC;

B) CPOKH OCYILECTBJICHUS CYyJICOHOTO KOHTPOJISI ¥ MPOKYPOPCKOT0 Haj30pa 3a
COOJTFOZICHHEM 3aKOHOB TIPH MTPOU3BOJICTBE PACCIECIOBAHUS .

% Cm.: YromoBHbiii nporecc: yueOHuk s By3oB / mon pen. b.b. BymaroBa, A.M.
bapanoBa. — 4 -e u3n., nepepad. u gon. — M.: U3garensctBo FOpaiit, 2013. — 63&. — Cepus :
Bakanasp. ba3osslit kypc. C. 260-262.
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Hcuucnenue cpoka

[TpaBuia ncumcineHus NpoleccyalbHbIX CPOKOB 3akperieHsl B ¢T. 128 YIIK
P®. Kak yxe ormeuanock paHee, 1o oOLIeEMy NPAaBUIYy OHU HCUYHCISAIOTCA 4acaMHu,
CYyTKaMM, MECSLlaMH, B HUCKIIIOUUTENBHBIX CIIy4asX B AHIX M Mecauax. [Ipu stom
cllelyeT WMETh BBHIY, YTO IIOHSATHE <JIEHB», Yallle BCEro, MPUMEHSETCS s
0003HaYeHNH Hayajia U KOHIA CPOKA, KOTOPBIM MCUUCISAETCA B CyTKax, Mecsiax u
ronax. McuucieHne CpokoB B CyTKax M JHSAX MMEET OJMHAKOBOE 3HA4YCHHE, a IS
UCUHCIICHUSI CPOKOB B ToOJlaXx NPUMEHSIOTCA TMpaBWia HMCUYUCICHUS CPOKOB B
MecALaXx.

[Ipu ucymcIeHuu CPOKOB MeCAllaMUd HE MMPUHUMAIOTCSI BO BHUMAHHUE TOT 4ac
U T€ CYTKH, KOTOPbIMH HAYMHAETCS TEYEHUE CPOKA, 3a HCKIOYEHUEM CIIydaes,
IPEyCMOTPEHHBIX 3aKOHOM.

[Ipy ucuMcieHUM CPOKOB 3AKIIOYEHMS IMOJ CTPaxy, JOMAIIHEro apecta U
HaXO0XJI€HUs B MEAUIIMHCKOW OpPraHM3alluY, OKa3bIBAIOIEH MEIUIUHCKYIO TOMOIIb
B CTallMOHAPHBIX YCIIOBUSX, WIM B MEIAUIMHCKOW OpraHM3allu{, OKa3blBaOILEH
NCUXUATPUUECKYI0 TIOMOIIb B CTAllMOHApHBIX YCJIOBHUSX, B HHMX BKJIOYAETCd U
Hepabouee Bpems.

Cpok, ucUHCIseMBbI CyTKamH, UCTEKaeT B 24 4yaca TOCIEIHUX CYTOK.
[IpaBmiio 00 UCYMCICHUM TMOCIETHUX CYTOK MPOIECCYalIbHOTO CpOKa JIHEM,
CIENyIOIUM 3a Hepabo4yuM, HE paclpoCTpaHseTcsl Ha Ciayda, Kacarolluecs
coOdrofieHsl mpaBa Ha CBOOOAY M JIMYHYIO HENPUKOCHOBEHHOCTH. HCYHUCIICHUE
CPOKOB 3aJiep KaHusl, COAEPKAHUS MO CTPAXKEH, TOMAIITHErO apecTa U HaXOXKACHUS
B MEIUIIMHCKOM OpraHu3allid, OKAa3bIBAIOMICH MEIUIMHCKYI0 TIOMOIIb B
CTAllMOHAPHBIX YCJIOBMSIX, WM B MEIUIIMHCKOM OpraHM3alid, OKa3bIBaIOIIEH
NICUXUATPUUECKYIO TOMOLIb B CTALIMOHAPHBIX YCIOBUSIX.

Cpok, HcuuCIIeMbIl MecslaMHM, HCTEKaeT B COOTBETCTBYIOILEE YHCIIO
IOCJIEAHETO MECSLA, a €CJIM ATOT MECSI HE UMEET COOTBETCTBYIOILErO YHCIA, TO
CPOK OKaHYMBAeTCi B IOCJIEIHHUE CYTKHM ATOro Mmecsiua. Ecnu okoHuaHue cpoka
IPUXOJUTCS Ha HEpAaOOUMIl JI€Hb, TO MOCIEAHUM JHEM CPOKa CUMTAETCS IEPBBIN
CIeAYIONIUHN 32 HUM pabounii 1eHb.

[lonstue «Hepaboumii JeHB» BKIIOYACT B ceOsl BBIXOAHbIE U Hepabouue
Ipa3AHUYHBbIE JHH, OIpeAeisieMble HOPMaMU TPYAOBOTO 3aKOHOJATENbCTBA, B
COOTBETCTBUU C KOTOPHIM BOCKPECEHBE SBISETCS OOIIMM BBIXOJHBIM JTHEM.

B coorBerctBum ¢ Ilpukazom MuHucTepcTBa 3ApAaBOOXPAHEHUS U
counansHoro pasButusi PO or 13 aBrycra 2009 1. Ne 58&1 «OO0 yTBepkaeHuu
[Topsinka ucumcienuss HOpMbI paboOYero BPEMEHU Ha OMpEeNICHHBIE KaJeHIapHbIe
Nepuobl BpeMeHH (Mecsl], KBapTas, TOA) B 3aBHCUMOCTH OT YCTaHOBJIGHHOU
IPOAODKUTEIBHOCTH pab0vYero BpEMEHH B HEJIENIO» IPU pacyeTe HOPMbI pabovero
BPEMEHM HUCIIOJIb3yeTCsl TpapuK MATUAHEBHOW pabouell Henenu ¢ ABYMs
BBIXO/IHBIMU JIHMHU B CyOOOTY U BOCKpPECEHbE.

o YronoBHo-TiporieccyaibHoe mpaBo Poccuiickoit ®epepanmu / OtB. pen. FO.K.

SAxumosuu. — CII6.: M3parensctBo P. AcnanoBa «tOpuanyeckuii rieHTp Ilpece», 2007.C. 324-
330.
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[Tpu 3anep>kaHuM CPOK MCUMUCIAETCS C MOMEHTA (PAKTUUECKOTO 3aJepKaHusl.
Cenenust 0 BpeMeHM (PAKTUYECKOro 3aJepKaHusl JHla JOJDKHBI COJEP)KaThbCs B
IIPOTOKOJIE 3aJEPIKAHHUS.

CobnrooeHue, npooieHue u 80CCMAHOBIeHUE CPOKA

Cpok He cuuTaeTcsl MPOMYLIEHHBIM, €ClIM kajlo0a, XO4aTalCTBO WJIM HMHOM
JOKYMEHT 10 HCTEYEHMS CpOKa CHaHbl Ha T[OYTy, IIEpEeNaHbl JIMILY,
YIOJIHOMOYEHHOMY HX IPUHATH, & JUIS JIML, CONEPIKAIMMXCA IOJ CTPaXEUu WU
HaxXOMsAIMXCS B MEOUMUMHCKOM OpraHM3aly{, OKAa3bIBAIOIIEN MEAULUHCKYIO
NOMOIIb B CTAallMOHAPHBIX YCIOBHUSAX, JHUOO B MEAULUMHCKONW OpraHu3aluy,
OKAa3bIBAIOIIEH ICUXHATPUYECKYI0 IMOMOIIb B CTAallMOHAPHBIX YCIOBUSAX, €CIU
&Kanoba WM WHOM MOKYMEHT J0 MCTEUEHHUS CPOKa CIaHbl aJMUHHCTpAIlMM MecTa
IPEIBAPUTEIBHOIO 3aKJIFOUEHUS MO0 MEIUIIMHCKOW OpPraHM3alluy, OKa3blBaOIEH
MEJUIMHCKYI0O IIOMOIIb B CTAalMOHAPHBIX YCIOBHAX, WIN MEAUIMHCKON
OpraHu3alvM, OKAa3bplBAIOLIECH IICUXUATPUUYECKYI0 IIOMOLIb B CTAallMOHAPHBIX
YCIIOBHUSX.

IIponeccyanpHbIil CPOK KaK IEPUOJ BPEMEHH, B TEUEHHE KOTOPOTO JOJIKHBI
OBITh COBEPILEHBI IPOLECCYAIbHbIE IEHCTBUS YHACTHUKOB IIPOLIECCa, KaK MIPaBUIIo,
HE BKJIIOYAET B ce0d BpEMsl «TE€XHUYECKOI» IMEpEeChUIKH JOKYMEHTOB. IloaTOomy
CPOK MCYHMCIAETCS IO MOMEHTA CAA4YM JTOKYMEHTOB B IIOYTOBOE YUPEKICHHE HIIU
YIOJIHOMOYEHHOMY JOJDKHOCTHOMY JIMIy, B TOM 4YMCJE aJIMMHUCTpPAUMU MeCTa
COACP/KAHUA IIOA CTPAKEW WIM MEIMIMHCKOrO CcTauuoHapa. Bpemsa cxadum
JIOKYMEHTa OOBIYHO yCTAHABIUBAETCS MO OTTUCKY LITEMIENS YUPEXKIECHUS CBS3U.
[To »TOif mpHuYMHE K YrOJOBHOMY €Ny MPHOOIIAIOTCS KOHBEPTHI, B KOTOPBIX
nocTynmin *anoosl B cyA. [Ipy BO3HMKHOBEHHHM COMHEHHMM BpeMs OTIPAaBKU
JOKYMEHTOB MOXKET OBITb YCTaHOBJIEHO C IIOMOLIbIO JIOOBIX YIOJOBHO-
IIpoLeCCyalbHBIX JOKA3aTEIbCTB.

JUtst cpoka, Korja OH SIBISIETCS IEPUOJOM BPEMEHM, B TEYEHHE KOTOPOIO
CIeNyeT  BO3JEpPXkKATbCi  OT  COBEPLICHUS  NPOLECCYAIbHBIX  JCHCTBUH,
«TEXHHYECKAs MIePEeChLUIKa TOKYMEHTOB HHOT/[A MOXKET YIHTBHIBATHCS -

Cpok MoxeT ObIThb MpOJUIEH JMIIb B CIy4asX U MOpSAKE, KOTOpHIE
ycraHoBieHbl YIIK P®. VkazanHoe 03Ha4aeT, 4TO BO3MOYKHOCTH IPOJJICHUS
IIPOLIECCYAIbHBIX CPOKOB 3aKOH CBS3BIBAET C HAIMYUEM KOHKPETHBIX IPEANUCAHNN,
a HE C YCMOTPEHUEM BJIACTHBIX CyOBEKTOB YTOJOBHOTO IMPOLIECcCa.

[IpomymieHHbII 1O  yBaKUTENbHOW MPUYMHE CPOK JOJKEH  OBITh
BOCCTAHOBJIEH HA OCHOBAaHMM ITOCTAHOBJICHMS JO3HABaTeNs, CIEAOBATENSA WU
CylbH, B IPOU3BOACTBE KOTOPOTO HAXOAUTCA YrojoBHoe jeno. OtTka3z B
BOCCTAaHOBJICHUH CPOKA MOKET ObITh 00KATOBaH.

CyneOHas IpaKkTHKa K yBaXKUTEIbHBIM IIPUUMHAM IPOIYCKa CPOKA OTHOCHT:
CTUXUHHOE O€ICTBHE, TSHKEIYI0 00JIe3Hb, OECIIOMOIIHOE COCTOSHUE, OTCYTCTBHE
BO3MO)KHOCTH O3HAaKOMJIEHHS C TEKCTOM O0XalyeMOro peUIeHHsT U  €ro
HECBOEBPEMEHHOE IOJIyUEHHUE, a TAKXKE APYrue O0OCTOATENbCTBA, B CUIy KOTOPBIX

%Cm.: KommenTapuii kK YTonoBHO-IIpoOIlecCyalbHOMY Konekcy Poccuiickoit Deneparun
(mocrateiinpiit) / mom obmrpexn. A.B. CwmupnoBa // IloaroToBiaeH i  CHCTEMBI
Koncynbsrantlnroc, 2012.
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JULO OBLIO JIMIIEHO BO3MOXKHOCTH CBOEBPEMEHHO OOpAaTUTBCA € KanoOoH,
XO/IaTalCTBOM MM OATh MHOM TOKyMEHT -. IIpH yCTAHOBICHMH yBaKHMTEIbHBIX
IIPUYHH MIPOIyCKa CPOKA OTKA3 B €r0 BOCCTAHOBJICHUH HE JIOIYyCKAaeTCsl.

YBaxWTENbHA JIM IPUYMHA IPOIYyCKa CPOKAa M IOJJIEKHUT JU 3TOT CpPOK
BOCCTAaHOBJICHUIO, E€AVHOJMYHO peulaeT TOT, B YbEM IIPOU3BOJACTBE HAXOIUTCS
yrojioBHoe nieno. [1o oOmiemy npaBuily oTKa3 opraHa pacciaeoBaHus U MPOKypopa
B BOCCTAHOBJIEHUH MPOIYIIEHHOTO CPOKA MOXKET ObITh 00KaOBaH COOTBETCTBEHHO
IIPOKYpOpPY, OCYIUECTBIIAIOLIEMY HAI30p 3a IPOU3BOACTBOM II0 JAHHOMY
YTOJOBHOMY €Iy, WM BBIIIECTOALIEMY NpOKypopy. OnHaKo M 371ech IEHWCTBYET
OPaBUJIO. €CIAM pEIIeHHEe O TaKOM OTKa3e CIOCOOHO MPHUYMHUTH YIIEpO
KOHCTUTYIMOHHBIM  TpaBaM ¥  CBOOOJAaM  YYacCTHHKOB  yTOJIOBHOTO
CyJIONPOU3BOACTBA JUOO 3aTPyAHUTH JOCTYN TpaxkJaHWHA K IPABOCYIHIO, OHO
MOKET OBITh 00KaJOBAHO B CyA IO MECTy IPOM3BOJCTBA IPEIBAPUTEIHLHOTO
paccrieoBaHus

Ilo XomaraiiCTBy 3aMHTEPECOBAHHOIO JIMIA HWCIOJHEHHE PEILICHHS,
00XaJIOBaHHOTO C  MPOIMYCKOM  YCTaHOBJIEHHOIO  CpOKa, MOXeET  OBbITh
IIPUOCTAHOBIIEHO [0 pa3peuleHuss BONPOCa O BOCCTAHOBJICHHH IIPOITYLICHHOTO
CpOKa.

Hanuuue B 3aKoHE HOPM O COOIOEHUH M BOCCTAHOBJIEHWHU MPOITYIIEHHOTO
10 YBRXXHUTEIbHOM MPUYNHE CPOKA SIBISIETCS HEOOXOAMMOM TapaHTHel obecreueHus
3aIIMTBI IIPaB M HHTEPECOB JMI[ W OPraHU3allvii, BOBJICYEHHBIX B YI'OJIOBHO-
IIPOLIECCYaAIbHYIO NEATEIBHOCTb.

5.2.1IpoueccyajibHble H3IEPKKH

NHcTuTyTy mporieccyalibHBIX M3AepKeK mocBsmeHsl cratb 131u 132 VIIK
P®, ortHOCAmMecs K HHBIM MOJIOKEHUAM YTOJOBHO-TIPOLIECCYAIBHOTO 3aKOHA
(paznen VI YIIK P®). Ha HemocTaTku B MPaBOBOM PETyJIUPOBAHUN ONPEICICHUS U
BO3MEILIEHUS MPOLECCYyabHBIX H3JIEPKEK 00pallaeTcs BHUMAHUE KaK B HAy4yHOU
JUTEPATYpPE, TaK U B PA3bsICHEHUSAX BBICIIUX CYACOHbIX MHCTaHLIMK. Tak, mpaBoBas
no3uuua BepxoBHoro Cyaa P® OTHOCUTENBHO MPUMEHEHHUS 3aKOHOJIATEIbCTBA O
IIPOLIECCYAIBHBIX M3JEPKKAX IIPU OCYILIECTBIECHNUN YIOJIOBHOTO CyIOIPOU3BOJICTBA
chopmynupoBaHa B cooTBeTcTBytomeM [locranoBnenuu [lnenyma BepxoBHoro
Cyma ot 19.12.2013. Ne 42,

Bonpocer  coorBerctBusg  Konctutymum PO  wopm VIIK PO o
NpOLECCYalbHBIX M3JACPKKAX HE pa3 ObUIM NIPEIMETOM pPACCMOTPEHHS B

®Hay4HO-TIpaKTHYECKUH  KOMMEHTapHii K  YTOJIOBHO-IIPOLECCYAILHOMY — KOJEKCY
Poccuiickoit ®enepanmu (mocrareinsiii) (otB. pea. B.M. Jlebenes) (pyk.aBT. koi. B.A.
HasbiioB), <HOPMA», AHO®PA-M», 2014 /[CTIC Koucynbrantlitoc

% Cwm.: Besnenkun B.T. «KoMMeHTapuili K YTOJOBHO-TIPOIIECCYATBHOMY KOIEKCY
Poccuiickoit ®enepanuu» (mocrarerinsiii), 1le wu3mganue, nepepabOTaHHOE U JAOMOJIHEHHOE,
«[Ipocnekt», 2012 //CTIC KoncynprautlLioc

% Cwm.: TlocranoBnenue [Tnenyma BepxoBaoro Cyma P® or 19.12.2013r. Ne 42 ©O
IIPaKTUKE MPUMEHEHUs CyJaMU 3aKOHOAATENIbCTBA O MPOLECCYaTbHBIX U3AEPKKaX MO YTOJOBHBIM
Jenam».
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Koncturyunonnom Cyne PD%,

[Ipu sTOoM B nuTepaType, 0O0OCHOBAHHO, Ha Halll B3I, OTMEUYAeTCs, YTO B
HAayKe€ YrOJIOBHOTO TMpoIlecca BOMNpOcaM  ONpENeNieHUuss ¢ BO3MEIICHHUS
MpoleCCYalbHBIX U3AEPKEK YJEICHO HEONPaBJaHHO MajO BHUMAHHUSA, OHU CTOST
«HEKOTOPHIM OCOOHSIKOM», HE BBI3bIBAs 3HAYMTEIHHOTO WHTEPECA YUCHBIX .
[TonTBepkmenneM  maHHOTO  (haKTa  SBIAETCS ~ OTCYTCTBHE  KPYIHBIX
MOHOTpadUIECKUX MUCCIIETIOBAHNMN, TTOCBSIICHHBIX JaHHOU MPOOIeMaTHKeE.

[IpomeccyanbHBIMM ~ W3AEPKKAMH  3aKOH  Ha3bIBa€T  CBS3aHHBIE  C
MIPOU3BOJICTBOM TIO YTOJIOBHOMY JEIYy PAacXOJbl, KOTOPHIE BO3MEIIAIOTCS 3a CUEeT
cpencts  (denepanpHOoro Oromkera MO0 CPEACTB  yYACTHUKOB — YTOJIOBHOTO
cynonpou3sBozactsa (ct. 131 VIIK PD).

Llens yrosoBHO-NPOIECCYAIbHOTO HWHCTUTYTa M3JEPKEK, OIpeaesieHHas
KouctutynmonnsiM  Cynom P®, cocrouT B HEOOXOJMMOCTH BO3MEIICHHUS
MOHECEHHBIX 3aTpaT TpaXJaHaM U IOPUIUYECKUM JIHMIaM, BOBJICYEHHBIM B
YTOJIOBHOE CYAONPOU3BOACTBO B KAadyeCTBE YYAaCTHUKOB WJIM HMHBIM 00pazoM
MPUBIICKAEMBIM K PELICHHIO CTOSIIMX MEpPe/] HAM 3a1ad .

BwmecTe ¢ TeM nmpUHIMI OXpaHbl MpaB U CBOOO] Y€JIOBEKAa M I'paKJaHWHA B
YTOJIOBHOM CYZONPOMU3BOJICTBE BO3JIaraeT Ha CyI, HPOKYpop, ClemaoBaTels,
JIO3HABATENSI PA3hACHITH CyOBEKTaM, BOBJICUYCHHBIM B TIPOU3BOJCTBO  II0
YTOJIOBHOMY JIEIy WX TpaBa, OOS3aHHOCTH M OTBETCTBEHHOCTh M OOECIEYHBATH
BO3MOXKHOCTB OCyIecTBIeHHs 3TuX mpaB (4. 1ct. 11 YIIK PD).

HecMoTpst Ha TO, 9TO B CTPYKType MPOIECCYaThbHOTO CTaTyca YYaCTHUKOB
YTOJIOBHOTO TIpOIlecCa HE BBIAEICHO NPABO HA BO3MEMICHHE IMPOIECCYaThbHBIX
u3Jiepkek (32 HMCKIIOYEHUEM ITOTEPIIEBIIET0), ITojlaraeM, 4YTO Pa3bSCHITHCS U
00ecreunBaThCs 3TO MPABO JIOJIKHO.

3/1ech xKe He0OXOJIMMO OTrOBOPHUTHCS, UTO, YcTaHaBiauBas B m. 1 4. 2 ct. 131
VIIK P® y4acTHUKOB YTOJIOBHOTO CYAONPOM3BOJCTBA, YbU PACXOAbI IMOJIEKAT
BO3MEILIEHHUIO, YTOJOBHO-TIPOIIECCYabHbIII 3aKOH HE Ha3bIBaeT IMejarora
(mcuxogora).

Haynmuue y nuna (pusrueckoro WM OPUAMYECKOr0) NpaBa Ha BO3MEIICHHE
mpolecCyalnbHBIX W3ACpKeK B mopsake cr.ct. 131 m 132 VIIK PO
Konctutynnonssiii Cya PO He CBS3bIBa€T ¢ HAJIMYMEM Y HErO CTaTyca y4aCTHUKA
YTOJIOBHOTO CYIOMPOM3BOACTBA .

3aKOHOMATENTLHOE OMpPENENICHNE TPOIECCYATbHBIX H3ACPIKEK  SBIISACTCS
IUPOKUM, TIOPOXKIAIOIMIMM  pPA3IHYHbIE TOAXOABl K €ro TOJKOBAaHUIO U
MIPUMEHEHUIO.

B nmteparype BcTpedaeTcsl MO3WIUS, B COOTBETCTBHUE C KOTOPOW TOHSATHE
MIPOIECCYaTbHBIX H3ACPKEK <IOTUYHEE BBIICTUTh B OTACIBHBIA HOBBIA ITyHKT

% Cwm.: Ompenenenus Koncrurymmonsoro Cyma P® or 19.02.2004Ne 1060, or
08.11.2005Ne 3670, ot 12.11.2008Ne 10740-I1, ot 16.12.2008\e 1036O-I1, or 22.04.2010
Ne 5750-0, ot 06.07.201QNe 936-O-0.

% Cm., Harpumep, Bnanpikuaa T.A. Hekoropsie mpoOiaemMbl onpeneneHruss U BO3MEIICHHS
npoueccg/aanblx U3CPIKEK B YTOJIOBHOM cyzaonpou3BoicTse // «MupoBoii cyabs», 2012 Ne 12.

%M. Omnpenenennst Koncturynnonnoro Cyna P® ot 08.11.2005Ve 367-0.

% Cwm.: Onpenenenns Koncrurymmonnoro Cyxa P® or 08.11.2005\ 367-0.
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6aszucHoit ct. 5 YIIK P®, conepxarmieii HamOoJiee BaKHbIC OINPEICTICHUS» U
BKJIIOUUTh B HEr0 HE TOJBKO KATETOPHIO «PAaCXOJbI», HO M YOBITKH, IMOCKOJBKY
«YTIK OTHOCHT M HEJOIOIYYCHHYIO 3apab0OTHYIO TUIaTy, KOTOpas cama 1o cebe He
MOYET CYHTATHCS PACXOZIOM, HO TOIBKO YOBITKOM, HEOIIOIyYCHHBIM JOXOIOM» 0.

Berpedarotest Takke TOYKH 3pEHHUS O TOM, YTO YTOJOBHO-TIPOIIECCYATbHBIMU
U3JIepP’)KKaMH JOJDKHBI TPU3HABATBCS BCE PACXOJbI, KOTOPbIE HECYT YYaCTHHKHU
CYZIONPOM3BOACTBA Y, a TaKKe O HEOOXOAMMOCTH <GETKOTO PasrpaHMYCHHE TAKHX
NOHATUA KaK  «U3ICPKKU» U  «PacCXObD», IMOCKOJbKY OHHU  SIBJISIFOTCS
NPUHINIHATBHO PA3HBIMH PABOBBIMH SBICHHSIMH 2

B Omnpenenenun Koncturymumonnoro Cyaa PO ot 16 nexabps 2008 . Ne
1036O-I1 ykazano, uro mo cmeicay cr. 131 VIIK P®, cynebuble uzgepxku
NPEJCTaBISIIOT COOOM  JIGHEeXKHBIE CYyMMBI B BO3MEIIEHHE HEOOXOTUMBIX U
OTpaBJaHHBIX PACXOJIOB, HETOJIYYCHHBIX JOXOJOB, a TAaK)XE€ BO3HATPKICHUS U
BBITIATHI, KOTOPHIE IPUYUTAIOTCS K yIIaTe (PU3NYECKUM U IOPUIUYCCKUM JIAIIAM,
BOBJICUCHHBIX B YTOJIOBHOE CYAOMPOU3BOJCTBO B KAY€CTBE YYACTHUKOB WJIM MHBIM
06pa30M MPHUBIEKAEMBIM K PEIICHHIO CTOSIIUX [IEPE]] HAM 3a1ad ..

Kpome Toro, B yHOMSHYTOM pEIIEHUH OpraHa KOHCTUTYIIHOHHOTO
npaBoCcyius OOpalieHO BHMMAaHHME Ha TO, UTO yuiep0d, MpUYMHEHHBIN
HEOMpaBAAHHBIM HM3BATHEM U yIEp)KaHWEM OpraHaMHu MPeIBaPUTEIIHHOTO
paccieioBaHUs WIM CYJJOM B KayeCTBE JOKA3aTENIbCTBA MMYIIECTBA, MOXET OBITh
BO3MEIICH COOCTBEHHUKY WJIM WHOMY 3aKOHHOMY BIAJENbIly TNpU HAIUYUH
ycioBuid, mpeaycmorpenHbix cT. 1064, 1069°K P®, B coctaB cyneOHBIX U3IEPKEK
HE BXOIHUT

[IpakTHyeckoe 3HAYEHUE AAHHOTO PA3bSICHEHHS COCTOUT B TOM, UYTO OHO
MO3BOJIICT  Pa3rPaHUYUTh  YTOJOBHO-TIPOIECCYadbHbIE HM3ACPKKA OT HHBIX
MaTepuaIbHBIX 3aTpaT:

- Pacxo/i0B IO COICP)KAHUIO OPTaHOB, BEYIIUX YTOJIOBHBIN MpoIiecc;

Ha nansbpIii BUO pacxoqoB Takxke oOpamieHo BHMMaHue Bepxosaoro Cyna
P®. Tak, B mn. 3 Ilocranornenus IlneHyma o mporeccyalnbHBIX H3IEPKKAX
BHUMaHHUE CYJOB OOpaIlleHO Ha TO, YTO B COCTaB MPOIECCYaTbHBIX H3IACPKEK HE
BXOJST CYMMBI, HM3PAacXOJ0OBaHHbIE Ha MPOU3BOJCTBO CyACOHON B3KCHEpTU3bI B
rOCYJapCTBEHHO-OKCIIEPTHBIX ~ YUPSKICHHUSX  (IKCIIEPTHBIX  MMOIPA3/ICICHUSX),
MIOCKOJIBKY UX JESTeNbHOCTh B COOTBETCTBUU cO cT. 37 DenepanbHOro 3akoHa OT
31.05.2001Ne 73-D3 «O rocynapcTBEHHOH CyneOHO-IKCIEPTHOMN AESITENbHOCTH B
Poccuiickoit ®enepanmmn» (UHAHCUPYIOTCS 3a CYET CPeACTB (eaepaTbHOTO
OrokeTa uim 0101KeToB cyobekToB Poccuiickoit deaepanuu.

- BO3MEIIEHUIO yiep0a, MPUYMHEHHOTO NPECTYIICHUEM;

1% enkun A.P. CriopHbIe BOIIPOCH HCUUCIEHHUS MIPOIECCYANBHBIX U3IAEPKEK B YTOJOBHOM
cynonpousBoacTse. /| «MupoBoii cyabs», 2013 Ne 6.

101 Cu., Hanpumep, Bomoaun B. Bo3Mmemenue cyneOHBIX H3AEpKEK B YTrOJIOBHOM
nporecce. M., 2011.C. 89-90.

102 Kapkos /I. YromnoBHoe cynonpou3BOJCTBO: HacTosmee u Oynymee. M., 2012.C. 90—
91.

12i Omnpenenenne Koracturynnonnoro Cyna PO ot 16.12.2008\e 10360-I1

Tam xe.
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- BO3MEILEHUIO YyllepOa, NPUYMHEHHOTO HEOOOCHOBAHHBIM YTOJIOBHBIM
peciae0BaHuEM,;

- BO3MEUICHMIO yIIepOa, NPUUMHEHHOTO HE3aKOHHBIM IPUMEHEHHEM MEp
IIPOLECCYaTIbHOTO MPUHYXACHMUS,;

- BO3MEILIEHUIO ylepOa, NPUUYMHEHHOTO HE3aKOHHBIMU JACUCTBUAMHU U
pelIeHUusIMA  CYOBEKTOB  YIOJIOBHOTO  TpOIlecca, HAJEICHHBIX  BIACTHBIMHU
MOJTHOMOYHSIMH.

B cootBerctBuu ¢ 4. 2 ct. 131 VIIK P® k mponeccyaibHbIM HU3AEPKKAM
OTHOCSITCSL:

- CyMMBbl, BBIIIJJAUMBAEMbIC TOTEPIIEBIIEMY, CBUACTEN0, HMX 3aKOHHBIM
NPEICTABUTENSAM, OJKCHEPTy, CHEIHAIUCTYy, MEePEeBOAUMKY, MOHSITHIM, a TaKKe
aZIBOKaTy, YYacTBYIOIIEMY B YIOJOBHOM [€Jl€ [0 Ha3HAYEHHMIO J03HaBaTEJs,
clenoBaTeNss WM CyJa, Ha IHOKPBITHE pPacXOJO0B, CBSI3aHHBIX C SBKOM K MeECTy
IPOM3BOICTBA IMPOIECCYANBHBIX JICUCTBUIA M MPOKUBaHUWEM (pacxobl Ha MPOE3,
HaeM O KWJIOrO TOMEUIEHMs] M  JIONOJHUTENIbHbIE pacXofbl, CBSA3aHHbIE C
IPO’KUBAHUEM BHE MECTa MTOCTOSIHHOTO JKUTENbCTBA (CyTOUHBIE);

- CYMMBbI, BBIIUIAYMBAEMbl€ I[OTEPIEBUIEMY Ha IOKPBITUE PaACXOOB,
CBSI3aHHBIX C BBIMJIATOM BO3HATPAXKIACHUS IPEACTABUTEIIO TTOTEPIIEBILETO;

- CYMMBbI, BbIINIAYMBAcMble paOOTAIONUM U HMMEIOIIUM TMOCTOSHHYIO
3apabOTHYIO TUIATy TMOTEPIIEBIIEMY, CBUACTENIO, UX 3aKOHHBIM IPEACTABUTEISM,
NOHSTHIM B BO3MEIIEHUE HEIOMOIYYCHHOM MMM 3apabOOTHOM IUIaThl 3a BpeMs,
3aTpaueHHOE HMMH B CBS3M C BBI30BOM B OpraH JO3HaHUs, K CIIEJOBATEIIO,
IPOKYPOPY WU B CYI;

- CYMMBbI, BBIIUTAYMBAaEMble HE HMMEIOIIUM MOCTOSHHOW 3apabOTHOW ILIAThI
NOTEPIEBIIEMY, CBHUJETENIO, WX 3aKOHHBIM NPEICTaBUTENSAM, IOHATHIM 3a
OTBJICYEHHE UX OT OOBIYHBIX 3aHATUH;

B HEKOTOpBIX HCCIEIOBAaHUAX, MOCBSIIEHHBIX BOIIPOCAM IPOLECCYaTbHBIX
U3JIEPKEK, OOOCHOBAHHO OTMEYAETCsl, YTO YOBITKM, NOHECEHHbIE YYaCTHHKaMH
YTOJIOBHOTO CYJOIPOM3BOJCTBA B CBA3U C HEOOXOAMMOCTBIO y4acTHs B IIpOILIECCE,
SBKM B CyH, ydacTusi B CIEACTBEHHbIX JEHCTBUSAX M T.II. <«OTHIOJb HE
MCUEPIIBIBAIOTCS MOTEPsIMU B 3apaboTHOl miare (m. 2 4. 2 cr. 131 VIIK P®), a
KOMIICHCAIIHsI 32 OTBJICYCHHE OT OOBIUHBIX 3aHATHH (1. 3 4. 2 cT. 131 VIIK P®D)
SBHO HE BKJIOYAeT B ce0s MPECIOBYTYIO YIYIICHHYIO BBITOJY», @ B CXOJHOU
cutyauu 4. 1 cr. 135 VIIK P® ynomuHaer BO3MEIIEHHWE U HUHBIX CPEJCTB,
KOTOPBIX JIMIIWJICS YYAaCTHUK YTOJIOBHOTO MpOLIECCa B pe3ysbTare MPUBJICUCHUS K
YrOJIOBHOM OTBETCTBEHHOCTH. TOYEMY JK€ TOT JK€ CBUJAETEIb, BBIHYXICHHBIN
(mopoif MPOTUB COOCTBEHHOTO JKEJaHWs) Y4YacTBOBaTh B MpOIlECCe U TEPIETh
yOBITKM BCJIEACTBHE pacCTpOiiCTBa CBOMX J€Jl, HE BIpPAaBE IPETEHAOBAaTh Ha
KoMmeHcanuo?

- BO3HArpakJ€HUE, BBIIJIAYMBAEMOE DKCIEPTY, MEPEBOAUUKY, CHELUAIUCTY
3a MCIOJIHEHUE UMU CBOUX OOS3aHHOCTEM B XOJ€ YroJIOBHOTO CYAOIPOU3BOJICTBA,
32 UCKJIIOYEHHEM CIIydaeB, KOTJa 3TU OO0S3aHHOCTHU MCHOJHSUIUCh UMM B MOPSAKE

1%Benkun A.P. CriopHbIe BOIIPOCH HCUUCIEHHUS MTPOIECCYAIBHBIX U3IAEPKEK B YTOJOBHOM
cynompousBojctie. // «MupoBoii cyapsa», 2013 Ne 6.
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CITyeOHOT0 3a7aHus;

- CYMMBbI, BBIIIJIAYMBAEMbIE aJIBOKATY 32 OKa3aHUE UM IOPUANYECKON TTOMOIIU
B CJIy4yae y4yacTus aJBOKATa B YTOJOBHOM CYJOMPOU3BOJICTBE [0 HA3HAYEHUIO;

- CYMMBI, H3pacxofOBaHHbIE Ha JEMOHTaX, XpaHEHUE, TMEpPeCbUIKYy U
NepeBO3KY (TPaHCHOPTHPOBKY) BEIECTBCHHBIX JOKA3aTeNbCTB, a TakXkKe Ha
NepeBO3Ky (TPaHCIIOPTUPOBKY) TPYIIOB M HX YacTeir o,

VYka3aHHBIN BHJ MPOIIECCYABHBIX M3JEPKEK HE MPEIOoJiaracT BO3MEIICHUS
yimepba OT TOpYM B TMPOIECCE XPAaHEHUS W YOBITKOB BIAJENbIla OT H3BATHS
COOTBETCTBYIOIINX MPEIMETOB U3 MOIH30BaHUS B 00opoTa. Vcnpasnenune qaHHOTO
Hepodyera Bo3MokHO TyTteM BHeceHus B YIIK PO (cr. cr. 131 m 82 VIIK P®D)
COOTBETCTBYIOLLIUX M3MCHEHHIT .

- CYMMBbI, HU3pacXOJIOBaHHbIE Ha MPOU3BOACTBO CYIEOHOU HSKCHEPTHU3bI B
AKCIIEPTHBIX YUPEKACHUSIX;

- ©XKEMECSYHOE TOCYJapCTBEHHOE IMocoOue B pa3Mepe MNPOKUTOUYHOTO
MUHHMYyMa TPYJAOCIIOCOOHOTO HaceleHusi B IieioMm 1o Poccuiickoit ®deneparuu,
BBIIUTAYMBAEMOE OOBHMHAEMOMY, BPEMEHHO OTCTPAHEHHOMY OT JOJIKHOCTH B
nopsiake, yctaHoBjieHHOM 4. 1 ct. 144VIIK PO;

- WHBIE PACXO/Ibl, TOHECEHHBIE B XOJI¢ TIPOM3BOJICTBA M0 YTOJOBHOMY Iy U
IPETYCMOTPEHHBIE 3aKOHOM.

[lepedens mporieccyallbHBIX M3IEPKEK, ykazaHHbii B 4. 2 cT. 131 VIIK PO,
SIBJISIETCSI OTKPBITHIM. Ha maHHOE 00CTOSITENbCTBO YKa3bIBaeT (hOPMYIUPOBKA 1. 9 U.
2cr. 131VIIK P®.

Bompoc o ToM, Kakue MMEHHO PacXOJbl JIUIl U OpPraHW3alluid, CBSI3aHHBIC C
MPOU3BOJCTBOM TI0 YrOJIOBHOMY [Iely, CJIEIyeT CYHUTaTh MPOIEeCCyaaTbHbIMU
U3JIepKKaMHd, B  3aKOHOJATENbCTBE, HAyKe  yroJIOBHOrO  mpolecca |
PaBONPUMEHHUTENILHON IPAKTUKE OCTAETCSI HEPEIICHHBIM.

HeoOxomumo otmeTHTh, 4TO B 3akoHe (momumo 4. 2 cT. 131 VIIK P®)
COJIEPKUTCSl €IMHCTBEHHOE yKa3aHHE HAa UHbIE MPOLIECCYaTbHbIE U3EPKKU —B 4. 3
ct. 42 VIIK P®, ompenenstomeil mnpoleccyalbHbId CTaTyC IOTEPIEBIIETO B
YrOJOBHOM TIpoliecce, 3akKpervieHo, 4YTO eMy oOOecleunMBaeTcs BO3MEIECHUE
UMYIIIECTBEHHOTO Bpeaa, MPUYMHEHHOTO MPECTYIJICHHEM, a TakKKe pacxoJoB,
MTOHECEHHBIX B CBSI3U C €r0 YYaCTHEM B X0/ TIPEABAPUTEIILHOTO PACCIICIOBAHUS U B
Cyzie, BKJIIOYAsh pacxoJbl Ha MPEACTaBUTENs. PerieHune mo CymecTBy yKa3aHHOTO
BOIIPOCA MPOIECCYATUCTAMH BUAUTCS «B OMPEICICHUN TOYHOTO TIOHITHS U3JIEPIKEK
(kpuTepreB, TO3BOJIAIOIINX BKJIIOYATH B WX COCTaB T€ WM WHBIC 3aTPaThl) H

B coorercTBuM ¢ monoxkenusmu Denepanproro 3akona or 07.06.2013Ne 122D3
(rHaHCOBOE OOECIIeYeHHEe PACXOIHBIX 00s53aTENILCTB, CBI3AHHBIX C MCIOJHEHUEM JIAHHOTO BHIA
NPOLIECCYaNIbHBIX ~ M3JCPKKE  OCYIIECTBISETCS 33  CYET  OIO/DKETHBIX  aCCUTHOBaHMIA,
IPEeyCMOTPEHHBIX (efepalbHbIM OIOPKETOM Ha COOTBETCTBYIOLIMH T'OJl, B MpEJAeNiaX CPEACTB,
BBIJICTSIEMBIX TOCY/AapPCTBEHHBIM OpraHaM, HaJCICHHBIM TIOJHOMOYUSMU IO TPOU3BOJICTBY
JO3HAHUST W TPEIBAPUTEIBHOIO CJEICTBHS, 4 TAKKEe CPEACTB Ha COJCPKAHUE CYIOB OOIIeit
IOPUCIAUKLIUH.

Cwm., Hanpumep, benkun A.P. CrnopHbie BONPOCHI HMCUMCIEHUS MPOLECCYyaTbHBIX
U3CPKEK B YTOJIOBHOM Ccynonpou3Boictse. // «MupoBoii cyaps», 2013 Ne 6.
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108
KJ'IaCCI/I(I)I/IKaIII/IIO X BUJOB>» .

YacTuyHO yKa3aHHYI0 MpoOJieMy pa3peliaroT pa3bsCHEHUS  BBICHIUX
cyneoHbix uHCTaHIui. Tak, B 1. 2 [locranoBnenus [lnenyma BepxosHoro Cyna o
MPOLIECCYANbHBIX U3/IEPKKAX YKa3aHO, YTO K MHBIM pacxojaM, IOHECEHHBIM B XOJI€
MPOU3BOJICTBA TIO YIOJIOBHOMY J€y, OTHOCATCS, B YAaCTHOCTH, pacXombl,
HEIMOCPE/ICTBEHHO CBS3aHHBIC C COOMPAHWEM W HCCIEIOBAaHUEM JIOKA3aTEIIbCTB U
npenycmorpernbie YIIK P® (mampumep, pacxofbl, CBSI3aHHBIE C y4acTHEM
nejarora, IMCUX0Jora W HMHBIX JIMIl B TMPOHM3BOJCTBE CIICACTBCHHBIX JICHCTBHM).
Kpome TOro, K HHUM OTHOCSATCS HOATBEPKICHHBIE COOTBETCTBYIOIIMMHU
JOKYMEHTAMU PACXOJbl MOTEPIEBIIETO HA YYACTUE MPEJICTABUTEINS, PACXOIbI MHBIX
3aMHTEPECOBAHHBIX JIMI[ Ha JIO0OW CTaAWM YTOJIOBHOTO CYAOMPOM3BOJCTBA IPHU
YCJIOBUM UX HEOOXOJAMMOCTHU U ONPABJAAHHOCTH.

Oco6oro BHMMaHUA 3acaykUBaroT mojiokeHus 4. 3 ¢cr. 131 YIIK P® o Towm,
YTO CYMMBbI, OTHOCSIIMECS K MPOLECCYalbHbIM HU3JE€p’KKaM, BBIIJIAYMBAIOTCS IO
MOCTAHOBJICHUIO JIO3HABATENsl, CIIEOBATENsl, MPOKypopa WIM CyAbU JHOO IO
ONPENEIICHUIO Cya.

B cootBercTBuu ¢ npaBoBoi no3unuer Koncrurynmonnoro Cyna PO B cuity
B3aHMOCBSI3aHHbIX MOJIO)KeHUN KoHcTtuTynun P®, a Takxke OCHOBAHHBIX HAa HUX
nonoxxkeant YIIK P®, n3nepxku, CBA3aHHBIE C NMPOU3BOJACTBOM IIO YTOJOBHOMY
JIeTy, MOTYT OBITh B3BICKAHBI C OCYXJICHHOTO TOJBKO IO PEIICHUI0 Cya, TOPSI0K
MPUHATHS KOTOPOrO JOJKEH FAPAHTUPOBATH 3AIIUTY €ro MpaB U COOTBETCTBOBATH
KPUTEPHUSIM CIPABEIIMBOTO CyA€OHOTO pa3OMpaTenhCcTBA: OCYXKIACHHBIM, €CIH OH
U3BSBISIET KEJIAHUE YYaCTBOBATh B Cy/JeOHOM 3aceIaHUM, HE MOXKET ObITh JIUIIEH
BO3MOXKHOCTH 3asBJSATh OTBOJABI M XOJATAHUCTBA, 3HAKOMUTBHCS C MO3ULHUSIMHU
YYaCTHUKOB CYAEOHOro 3acelaHus M JOMOJHUTEIbHBIMU MaTepHallaMH, €Cld
TaKOBbIE MIPE/ICTABIICHBI, 1aBaTh OOBACHEHUSI. DTO 03HAYAET, YTO BONPOC O HAITMYUU
OCHOBaHM 111 OCBOOOXKICHUSI JIMLIA OT MPOLIECCYaTbHBIX U3JIEPKEK AOJKEH ObITh
CaMOCTOSITEJIbHBIM TIPEIMETOM CYyJIeOHOTO pa30oUpaTenbCTBa, U OCYKIACHHOMY
JOJKHA OBITh MPECTaBlieHa BO3MOXXHOCTh JIOBECTU JI0 Cy/Aa CBOIO MO3UIUIO IO
MOBOJY CYMMBbI B3bICKMBAEMBIX M3JEPKEK U CBOETO MMYIIECTBEHHOIO MOJOKEHUS.
WNuoe o3Hauyano Obl CyMEeCTBEHHOE YMaJIeHHEe KOHCTHUTYIMOHHBIX TPaB Ha 3aIlUTy
cOOCTBEHHOCTH, Ha  CHOpaBeIIMBOE CyaeOHOe  pa3dupareabCTBO H  Ha
MPENOCTaBIeHNE  IOPUAMYECKOM  TMOMOIMM  OECIUIaTHO, HapyIIeHHE HOPM
Koucturyruu P®, obmenpru3HaHHBIX MPUHITAIIOB © HOPM MEXKTyHApOIHOTO IpaBa.
Kak ormeuaercs B pemennsx Koncrutyunonnoro Cyna P®, npunstue peuieHus o
BBITJIATE CYMM, OTHOCSIIUXCS K TPOILECCYaThbHBIM H3JACpPKKaM, 0€3 MPOBEIACHUS
cyneOHOTO 3acefaHusi M 0e3 ydJacThs 3aWHTEPECOBAHHBIX JIMI[, UMEET IIEJIbIO
o0ecrieueHre CBOEBPEMEHHON KOMIIEHCALMU MPOILIECCYaTbHBIX H3EPKEK JIUIAM,
YYacTBYIOIIMM B CYJIONIPOM3BOJICTBE U3 CPENICTB (PenepaabHOro 6romkera’®,

NHoe, Ha Ham B3MIsLA, SIBASETCS CYLIECTBEHHBIM HApYyIIEHUEM 3aKOHA,

108CM., Harpumep, Kamunockuit K.b. IIpoGmeMbr Bo3MemieHHss ¥ B3BICKaHHS
IPOLIECCYaNIbHBIX M3JICPIKEK MO YTOJOBHBIM JejaM B cyneOHoW mpaktuke // «MupoBOW Cyabsi»,
2009,Ne 10.
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IIPABOBBIM TOCJIEICTBUEM KOTOPOTO IOJKHA OBITh OTMEHA MMPUHATOTO PEIICHUS.

[Topsimox ® pa3Mepbl BO3MEIICHUS TMPOIECCYalbHBIX H3CPKEK, 3a
UCKITIOYCHHEM Pa3MEPOB MPOIECCYATbHBIX H3ACPKEK, TPETyCMOTPEHHBIX I.II. 21 8
q. 2cr. 131VIIK P® ycranasnuBarotcs [IpaButensctBoM Poccuiickoit denepanuu.

[Topsimox B3bICKaHUS MPOIECCYATBbHBIX M3Mepkek omnpeneneH B cT. 132 YIIK
P®. CymectByer nBa cmoco0a B3BICKAHUS TMPOIECCYATbHBIX WU3IEPKEK: OHU
B3BICKHBAIOTCS JINOO C OCYXKICHHBIX (B TOM YHCIIE OCBOOOKICHHBIX OT OTOBIBAHUS
HakKa3aHUs) 00 BO3MEMIAIOTCS 3a CUET CPEICTB (eIepaIbHOTO OFOIKETA.

K pemenuto cyna o B3bICKAaHUH MPOIECCYATbHBIX U3ACPIKEK MPEAbIBISIOTCS
obmue g pemieHWid  TpeOOBaHWS.  3aKOHHOCTH, OOOCHOBAaHHOCTH U
MOTHUBHUPOBAHHOCTH.

CrnenmyeT y4yuThIBaTh, YTO M3AEPIKKHU, B3BICKHUBAEMBIE TIO OOIEMY MPaBHITY C
JWIa, TPU3HAHHOTO BHHOBHBIM B COBEPIICHWH TPECTYIUICHUS, MOTYT OBITh
BO3MEIICHBI 33 CUET CPEACTB (efepaabHOro OI0KeTa, eCu B CyJeOHOM 3aceqaHuu
OyAyT YCTaHOBJIEHBI HMMYIIECTBEHHAs HECOCTOSITEILHOCTh TAaKOTrO JHIA, JHOO
OCHOBaHUS Ui OCBOOOXKIIEHHUSI OCYKICHHOTO OT WX yIuiatel. Ilpu sToM ciemyer
UMETh B BHUJY, YTO OTCYTCTBHE Ha MOMEHT PEIICHHWs JaHHOTO BOIpOca y JIHIa
JICHEKHBIX CPEACTB WJIM WHOTO UMYIIECTBa camMo TI0 cebe He sBIseTcs
JOCTATOYHBIM YCTOBHEM IIPH3HAHHS €r0 MMYIIECTBEHHO HECOCTOSTEIBHEIM .

Kpome toro, Ha ocHoBanuu 4. 6 ct. 132 VIIK P® cyn BmpaBe 0cBOOOIUTH
OCYXJIEHHOTO TIOJHOCTHIO WJIM YACTUYHO OT YIUIATHI MPOIECCYAThHBIX H3JIEPIKEK,
€CJIM 3TO MOJKET CYIIECTBEHHO OTPA3UThCS HAa MaTEPUATHHOM IIOJOKEHUU JIHII,
KOTOPBIE HAXOSATCS HA WKIUBEHUU OCYXKICHHOTO.

Cucremnpiii anamu3 cr. 132 VIIK P® wu monoxenwmii IloctaHoBneHus
[Inenyma BepxoBHoro Cyma o TpoIlecCyalnbHBIX H3JIEPKKaX TO3BOJSET
KOHCTaTHPOBaTh, YTO MPOIECCYATbHBIE M3ACPKKH BO3MEIIAIOTCS 332 CUET CPEICTB
denepanbHOTO OIOKETa, B YACTHOCTH, B CITydasX:

- peaOuIUTAINN JIHIIA;

- y4acTHs B YTOJIOBHOM JIeJie TIEPEBOAUMKA, 32 UCKIIFOUEHUEM HCTIOJTHEHHS UM
CBOMX OOSI3aHHOCTEH B MOPSAKE CITy>KEOHOTO 3a/1aHus,

- PAacCMOTPEHHUs YTOJIOBHBIX J€N O MPUMEHEHUW TMPUHYAUTEIBHBIX MeEp
MEUITTHCKOTO XapaKTePa;

- paccMOTpeHHus JKajoObl Ha pEIIeHWe O BhIJaue JIMIAa B TMOPSAKE,
npexycmMoTpeHHoM ct. 463 VYIIK PO;

- pacCMOTpEHHs YrOJIOBHOTO Jejla B 0COOOM TOpSIKe CyneOHOTO
pa3OupaTenbcTBa, B TOM YHCIE W TP OO0XKAJIOBAaHWHM TMPUTOBOpPAa B CyIe
arneJUIALMOHHON, KACCAIIMOHHOW WJIM HAJ30PHOW UHCTAHIWH.

Pacnipenensii  OpeMst BO3MEIIEHUS MPOLIECCYATbHBIX H3IEPIKEK MEXIY
HECKOJIbKUMH TOACYAUMBIMU, TPU3HAHHBIMU BHUHOBHBIMH TI0 YT'OJIOBHOMY [y,
Cydl JODKeH OIICHWBATh XapakTep BHHBI, CTEMEHb OTBETCTBEHHOCTH 3a

YCwm.: ma. 5, 7Tocranosnenus Ilnenyma Bepxosnoro Cyna PO or 19.12.2013. Ne 42
«0 mpaKTUKEe NPUMEHEHHS CYJaMH 3aKOHOJATENIbCTBA O MPOLECCYAIbHBIX H3IEPKKAX II0
YTOJIOBHBIM JI€JIaM>.
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MPECTYIUICHUE W HUMYIIECTBEHHOE TMOJIOKEHUE KaXAOTO OCYXJAEHHOrO H
OTIPE/ICISITh B KAKOM pa3Mepe MpoleccyaabHble U3ICPKKU JOJDKHBI ObITh B3bICKAHbI
C KaXKJI0ro U3 HUX.

ITo YTOJIOBHBIM Jieaam 0 MPECTYIUICHUSX, COBEPIIIEHHBIX
HECOBEPIIICHHOJETHUMH, CYyJ MOXET BO3JIOKUTh OO0S3aHHOCTH BO3MECTHTh
MPOLECCYAIbHBIE U3AEPKKHU HA 3aKOHHBIX MPEACTABUTENICH HECOBEPIICHHOJIETHUX.

IIpu paspemieHnn AaHHOTO BOIPOCA CYJ NOJDKEH HCKIFOYUTH BO3MOKHOCTH
BO3MEILICHUS CAMHUM HECOBEPIIEHHOJECTHUM JIMIIOM, COBEPIIMBIINM MPECTYIJICHHUE.
Takxke BBISICHEHUIO TOJJIEKAT HUMYLIECTBEHHOE IOJOXKEHUE €ro 3aKOHHOIO
npeacTaBuTens. B cilydyae yCTaHOBJIEHHST MMYILIECTBEHHOM HECOCTOATEIbHOCTH
HECOBEPUICHHOJIETHETO M €ro 3aKOHHOTO MPEACTABUTENS MNPOLECCYabHbIC
U3JICP’)KKK  BO3MEIIAIOTCA 3a cueT cpeAcTB (¢enepanpHoro Oromkera. He
JIOIYCKAeTCsl OJITHOBPEMEHHOE B3BICKAHME OJHUX M TEX K€ IMPOLECCyaTbHbIX
M3AEPKEK B JOJIEBOM TOPSJAKE C HECOBEPIICHHOJETHETO M €ro 3aKOHHOIO
HpC,Z[CTaBI/ITCJI}Illl.

BaxHpIM 3aKOHOJATEIBLHBIMUA YCTAHOBJICHUSMH SIBJISIIOTCS TOJOXKEHUS 4. 9
ct. 132 VIIK P®, B cOOTBETCTBUU C KOTOPHIM IIPH OIMpaBIaHUM MOACYIUMOTO IO
YTOJIOBHOMY JEJIy YaCTHOTO OOBHHEHHS CYJl BIIPaBE€ B3BICKATh MPOIECCYyaTbHBIC
W3JIEPKKU TIOJHOCTBIO WJIM YaCTHYHO C JIMIIA, 0 Kajo0e KOTOPOro ObUIO HAYaTo
MIPOU3BOJCTBO MO JAHHOMY YIOJIOBHOMY JETY .

W3 OyKkBampHOTO TOJKOBAaHUS JTA@HHOW YTOJIOBHO-TIPOLECCYaIbHOW HOPMBI,
UCXOJIs U3 (POPMYITMPOBKHU «CYJ BIIPaBE» CIEIYET, YTO TPeOOBAHUE O B3BICKAHUU C
YaCTHOTO OOBHHHUTENS TPOLECCYalTbHBIX HW3ACPKEK B ClOydae OIpaBIaHUs
MOJICYUMOTO HE SIBIIICTCS UMIIEPATUBHBIM, TO €CTh MOJJICKAMNUM OE3yCIOBHOMY
MIPUMEHEHHUIO.

VYkazanHoe noareBepxkaaercs nosuuued BepxoBHoro Cyma P® o Towm, urto
cyliaMm cJleAyeT HWMeTb B BHJY, 4YTO HEMOATBEPXKICHHE B XOJe CyAeOHOTO
pa3duparenbCcTBa MPEABSIBICHHOTO OOBHMHEHUS camMo Mo cebe He sBiseTcs
JIOCTATOYHBIM OCHOBAaHHMEM JIJIsl MPU3HAHUS HE3aKOHHBIM OOpAIICHUS K MHUPOBOMY
CyAb€ C 3a4BJICHHEM O IPHUBJICYCHUU JIMIA K YTOJOBHOM OTBETCTBEHHOCTH B
MOPSIIKE YaCTHOTO OOBWMHEHUS W, KaK CJEICTBHE, JJIS TPUHITHS PEIICHHUS O
B3BICKAHUU TPOIECCYaTbHBIX U3JEPKEK C YaCTHOrOo OOBHHHTENS. Paspernas
JAHHBI ~ BONPOC, HEOOXOAMMO Yy4YWUTHIBATh, B YaCTHOCTH, (hakTUdeckue
00CTOSATEILCTBA [I€71a, CBUJETEILCTBYIONIUE O JOOPOCOBECTHOM 3a0yXICHUU
YacTHOrO OOBHUHHUTENS NUOO, HAMpPOTHB, O 3J0yNOTPEOJCHHMH KM MPaBOM Ha
OCYIIECTBJIICHUE YTOJIOBHOTO MPECICIOBAHUA APYroro Jvia B IMOPSAAKE YaCTHOIO
0OBMHEHUS 2.

IIpu mnpexpaieHuu YrojaoBHOTO Ji€jla B CBA3M C NPUMHUPEHUEM CTOPOH
MpoIIECCyaTbHBIE U3/IEPKKH B3BICKUBAIOTCS ¢ OHOM MJIM 00€UX CTOPOH.

YCwm., n. 8 IMocranosnenus Inenyma Bepxosroro Cyna P® or 19.12.2013. Ne 42 O
[PaKTUKE IPUMEHEHUS Cy1aMH 3aKOHOIATEIbCTBA O MPOLECCYAIBHBIX U3IEPKKAX 10 YTOJIOBHBIM
Jenam».

112 Cum. 1. 9 HocraHoBieHus [Tnenyma BepxoBaoro Cyna P® ot 19.12.2013. Ne 42 O
NPaKTUKE MPUMEHEHHSI Cy/IaMU 3aKOHOJATEIhCTBA O MPOIIECCYaTbHBIX M3IEPIKKAX 0 YTOJIOBHBIM
Jeam.
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OtnenpHOr0 BHUMAaHUA 3acilykuBaeT cojepkanue 4. 4 ct. 132 VIIK PO,
MOATBEPIKIAIONIEE MPUOPUTET 3aIIUTHI TPAB JIMYHOCTH B YTrOJOBHOM IpOIIECCE:
€CJIM T10JTI03pEBAaEMbIi MJIM OOBUHSCMBIN 3asBHJI 00 OTKa3€e OT 3allMTHHUKA, HO OTKa3
He OBbLT yJOBJICTBOPEH U 3AIIUTHUK y4aCTBOBAJ B YTOJIOBHOM JIEJIE€ TI0 Ha3HAYCHHUIO,
TO pacxoJbl Ha OIUIaTy TpyJa aJBoKaTa BO3MEMIAIOTCS 3a CYET CPEJCTB
dbenepanrbHOTO OI0KETA.

Ha BaXHOCTH 53TOro TOJOXKEHHS HE pa3 o0palajoch BHHMaHUE B
Pa3bACHEHUSIX U PEIICHUSIX BBICIITNX CYACOHBIX MHCTAHIMH -,

K HemoctaTkam B TpPaBOBOM pPETryIUPOBAHUN HHCTUTYTa MPOIECCYaTbHBIX
U3JIEPKEK CIeAyeT OTHECTH W TO, YTO YTOJOBHO-TIPOIECCYaTbHBIM 3aKOH HE
OTIpEJIETISIET CaMOTO MPOIECCa BO3MEIIECHHUS MPOIECCYaTbHBIX U3MIEPKEK, a TAKKE
TOpsIJIKa pa3pelIeHrs BOSHUKAOIINX CIIOPOB 00 UX pa3mepe.

[IpaBbl, Ha HamI B3I, MCCIASAOBATENH, MpEararonue 3aKOHOIATEIBHO
3aKpPENUTh, YTO CYMMbI, IIOJUICXKAIME BBILJIATE CBHJACTENSIM, 3aKOHHBIM
MPEACTaBUTEIISIM  TOTEPIICBIINX, IMOTEPIICBIIMM, OJKCIIEpTaM, CICIHAIUCTaM,
NepeBOUMKAM, TIeJaroraM 1 MOHSATHIM, BBITUIAYUBAIOTCS BBI3BIBABIIUM UX OPraHOM
HEMEJIEHHO I10 BBIMIOJIHEHUH YTHUMH JIMIIAMU CBOHUX OOsI3aHHOCTEH HE3aBHCHMO OT
(I)&KTI/III&CKOFO MOJIYYCHUS U B3BICKAHMS U3JIEPKEK C OCYXKIACHHBIX MO YTOJOBHBIM
Iemam .

5.3.1IloHsiTHE M BUABI POLECCYATbHBIX IOKYMEHTOB

VYronoBHO-TIpoIiecCyanbHast  AEATENbHOCTh, Kak YyXe ObUIo  yKa3aHo,
IIPOU3BOJIUTCS. B COOTBETCTBUHU C MOPAAKOM, ycTaHOBIEHHBIM Y IIK P®, T0 ecTh Bes
JeATEIbHOCTh OOJMMYeHa B  YrOJOBHO-TIPOLECCYalibHYI0  (GopMmy. BaxHbiM
AJIIEMEHTOM YTOJIOBHO-TIpOLIECCYaIbHOU (DOPMBI SIBISIETCS TOKYMEHTUPOBAHUE, T.€.
OTPAXKEHUE YTOJIOBHO-IIPOLIECCYATBHON IEATENBHOCTH B JOKYMEHTAX.

Bce neiicTBus M pelieHHs] Y4aCTHUKOB YIOJIOBHOTO CYAONMPOM3BOJCTBA (Kak
BJIACTHBIX TaK M HE BJIACTHBIX), OCYIICCTBISEMbIC M TMPUHUMACMBIC B Ipeaesax
IPOU3BOJACTBA IO JEdy, HOJDKHBI OBITh 3aKpeIUIeHbl B COOTBETCTBYIOLIUX
NOKYMEHTaX. YTOJOBHO-TIPOLECCYAJbHbIA 3aKOH HE COJIEPKUT ONpPEACIICHUS
YTOJIOBHO-TIPOLIECCYAIbHBIX ~ IOKYMEHTOB, a COJEpPKUT JIMIIb ONpeAeIeHus
IIPOLIECCYANIBHOTO JEUCTBUSA U ITPOLIECCYAIBHOTO PEIIEHUS:

nporneccyansHoe aeiictBue (.32 ct. 5 YIIK) - cenctenHoe, cyaeOHOe HIiTH
nHOe neuncteue, npexycMorpennoe YIIK POD;

nporeccyanbHoe pemenue (m. 33 ct. 5 YIIK) — pemenue, npuarMaeMoe B
nopsiake, ycranoBieHHOM YIIK PO.

Cratest 75 VYIIK P® yka3piBaeT, YTO J0OKa3aTelIbCTBAa MPU3HAIOTCS
HEJIOMYCTUMBIMU U HE MOTYT OBITh IMOJOXEHbI B 00OOCHOBAHHME MPUTOBOPA, €CIU
HapylleHa npoieccyainbHas ¢popma coOMpaHusi U 3aKperyieHus J10Ka3aTenbCcTB. Ha

Cwm.: Onpenenennie Koucruryimonnoro Cyma PO ot 6.07.201Q. Ne 936-0-O.
14 Cwm, Hanpumep, Kommenrtapuit k YIIK P® / Pen. Bepun B.I1., Mo3skos B.B. M.:
Ox3amen, 2004.C. 330
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HEO0OXOAMMOCTh (PUKCALIUU PE3YJIbTATOB YTOJIOBHO-IPOLIECCYATBHOM JESITENIbHOCTH,
yKa3blBaeT B 4acTHOCTH, 4. 8 cT. 164 u ct. 166 VIIK P®, ycranaBauBaromme
00513aTENBHOCTh MPOTOKOJIUPOBAHMS TPOU3BOJCTBA CJIEJICTBEHHBIX JIEUCTBHM, CT.
259 VIIK P® rooput o0 00s3aTeIbHOM MPOTOKOJUPOBAHUU TOPSJKA U XOJa
cynebHoro 3acemanus. Kpome TOro, AesiTeNbHOCTh B CTaauU BO30YXKICHUS
YrOJIOBHOTO JieNia (Harmpumep, NPUHSATHE 3asBJICHUS, MTOTydYeHHe OOBSICHEHUH U JIp.)
MO/IJICKUT TOKYMEHTUPOBAHUIO.

[ToMmumMO  JOKYMEHTHPOBAaHUS  MOpsiAKAa  YTOJOBHO-TIPOIIECCYaTbHOMN
nesitenbHocT, YIIK PO npenycmatpuBaer ob6si3aTenbHOe opopmileHHE YTrOJIOBHO-
NPOLECCYaJbHBIX PEIICHUI, OCOOCHHO BIMSIONIMX HA XOJ MPOU3BOJCTBA IO
yroJloBHOMY gneiny  (MMOCTaHOBIIEHME O BO30YXKIEGHUM  YTOJOBHOTO  JIela,
MIOCTAHOBJICHHE O MPHUBJICYCHUHM B KayecTBE OOBHMHSEMOTrO, MPUIOBOP U Jp.), a
TaK)K€ OTPAHMYMBAIOIIUX KOHCTUTYLIMOHHBIE TMpaBa YYaCTHUKOB YTOJIOBHOTO
CyJomnpou3BoacTBa  (MOCTaHOBJIEHHWE 00  M30paHMHM  MEphl  MPECEUYCHUS,
MIOCTAaHOBJICHHE O MTPOU3BOJICTBE OOBICKA U JIP.).

Takum  00pa3oM, MbI BHAMM, YTO BEChb TMOPSAOK  YrOJOBHOTO
CYJIONTPOU3BOICTBA OTPAKAETCS B ONMPEACICHHBIX MPOLECCYATbHbIX TOKYMEHTAaX.

Yeonoseno-npoyeccyanvnvle 0okymenmsi — 3TO JTOKYMEHTBI, COCTaBJICHHbBIE
IpU OCYLIECTBICHUH YTOJOBHO-TIPOLECCYaTbHON MEATEIbHOCTH, OTPa)Kalollue ee
X04 © obecrmeuuBarolue COOMIOJEHUE TMpaB  YYaCTHUKOB  YTOJOBHOTO
CyJIOTIPOM3BO/ICTBA.

YT070BHO-TIpOIIECCYaIbHBIE JTOKYMEHTBI MOXHO KJIacCH(PHUIMPOBATh 10
pa3HbIM OCHOBaHMsSIM. HeoOX0oaumMo cpa3y OroBOPHUTHCS, YTO BCE OCHOBAHUS IS
KJIACCU(PUKALMU TMPOIECCYaTbHBIX JOKYMEHTOB HOCAT JOBOJBHO YCJIOBHBIN
XapaKTep.

1. npexxne Bcero, Ha Haml B3IV, HEOOXOAUMO JEIUTH MPOIECCyabHbIE
JIOKYMEHTHI 110 XapakTepy U 1eiu GOpMUpPOBAHUS HA'

- JOKYMEHTBI, HOCSIIME BJIACTHO-PACHOPAIUTEIbHBIA XapakTep, K HUM
OTHOCATCSI BCE YTOJIOBHO-TIPOLIECCYaANIbHBIE PEIICHUS, MPUHUMAEMbI€ BIIACTHBIMU
cyobekTamu  (cienoBarenb, — JO3HaBaTeNb, Cyd WM Jp.)  YrOJOBHOTO
CYJIOTIPOM3BO/ICTBA;

- JIOKYMEHTHI, IIpeIHa3HAYCHHBIC IS (UKcauu WHQOpMAuU (JOKYMEHTHI,
HOCSIINE TPOTOKOJIBHBIA XapakTep), K HUM OTHOCSATCS MPOTOKOJBI CIEICTBEHHBIX
NeicTBUM, OOBsICHEHHs, moiyueHHble B mopsake cr. 144 VIIK P® wu np.
HEOOXOJMMO OTMETUTh, UYTO HE BCE JOKYMEHTHI, KOTOpbIE 3aKOHOAATENeM
MOMMEHOBAHBI KaK <dIPOTOKOJI» OTHOCSTCS K 3TOU rpymnmne n1oKkymMeHToB. Hampumep,
IPOTOKON 3aJepKaHus SBISETCS JOKYMEHTOM, B KOTOPOM OTpa)xaeTcs |
IpolieccyalbHOE pEIIeHHEe O 3aJep>KaHud M €ro MOpsAOK, OJHAKO MO 3ITOMY
KPUTEPUIO OH OJIMKE K JOKYMEHTaM-PELICHUSIM.

2. MOXXHO KJIacCU(UIIUPOBATh JOKYMEHTHI MO CYOBEKTY HUX (HOPMUPOBAHMS
(MHULIMUPOBAHUS):

- (dopmupyeMble 10 HHHUIMATUBE BIACTHBIX CYOBEKTOB — 3TO BCE
npolieccyaiabHble pElIeHUs], MPOTOKOJIbI CIEICTBEHHBIX U CYJCOHBIX IEUCTBUM;

- opMupyeMble IO UHUIIMATHUBE JIMII, YIaCTBYIOLIUX B YTOJIOBHOM MpOIIECCE
(He BIACTHBIX CYOBEKTOB), K HHM MOXXHO OTHECTH XOJaTaiiCTBa, 3asBJICHUS,



91

*anoObl. Hanmpumep, NMpOTOKOJI NMPHHATHS YCTHOTO 3asBJICHUS O MPECTYIUICHHH
OyleT OTHOCHUTHCS K JAHHOW TpyNme JOKYMEHTOB, T.K. HECMOTpS Ha €ro
dbopmupoBanue ciiefoBatesieM (03HaBaTeIeM) HHUIIMATOPOM SIBJISICTCS 3asBUTEITb.

Jlanee mpuBeaeM KJIACCU(PHUKAIMIO MPOIECCYaTbHBIX JTOKYMEHTOB-PEIICHHIA
110 HEKOTOPBIM OCHOBAHHMSM, KOTOpbIe rpenarana ITA. JlynuHckas

1. B 3aBUCHUMOCTH OT TOT'O, OTBEYACT JIM PEIICHHWE HA OCHOBHBIEC BOMPOCHI
YrOJIOBHOTO Jiena (MMEeJIo JIM MECTO MPECTYIUICHUE, BHHOBEH JIN TOJCYIUMBINA) HITA
Ha WHBIE BOIPOCHI, HAIPABJICHHBIC HA 00CCIICUeHUE pa3peIICHHUS JIeIa 0 CYIIEeCTBY,
peIIeHUsT MOXKHO ITOAPA3JICUTh Ha!

- OCHOBHBIE (ITPUTOBOP, IIOCTAHOBJICHUE O IPEKPAIIEHUH YTOJIOBHOTO JICIIa);

- BCIIOMOTaTebHbIe (PEIICHUs O MPOM3BOJACTBE CIICJICTBEHHBIX IEHCTBUI, O
NPUMEHEHHUU MeP TPOIIECCYaTbHOTO MPUHYKICHUS U IP. ).

2. PemieHuss MOXHO KJIacCH(QUIIMPOBATh C TOYKU 3PCHHUS BBIMOJHICMBIX
3ama4. BbIHOCMMBIE B MpOLIECCE PEUICHHUS MOTYT OIpPEIeNATh BO3HUKHOBCHHE
NPOM3BOJICTBA MO Jeiy (BO30YXKIEHHE YroJIOBHOTO Jieja); YCTaHaBIIMBATh
npollecCyalibHBI CTaTyC ydYaCTHHMKA Ipoliecca (IOCTAaHOBJICHUE O MpPHU3HAHUU
MOTEPIIEBIINM, TTOCTAHOBJICHUE O MPUBJICUCHUH B KauyecTBe OOBHUHSAEMOTO U JIp.);
JaBaTh TPaBO Ha COOWMpAaHHE JO0KA3aTeNbCTB (IOCTAHOBJICHHWE O IPOW3BOJICTBE
oObICKa); pa3pemarb MPUMEHATH MeEpPhl  MPOIECCYATbHOTO  MPUHYKICHUS
(mocTaHOBICHHE O TMPUMEHCHWHM MEpbl NPECCUYCHMs, HAJOKEHUU apecra Ha
UMYIIECTBO); PEaM30BBIBATh T'apaHTUU TIPAB JIMIl, YYACTBYIOIIMX B YTOJIOBHOM
cynonpou3BoacTBe ( mocTtaHOBICHUs (ONpPEIEICHHs) O pa3pelICHHH 3asBICHHBIX
XOJIaTAlCTB, XKaJI00 U T.I1.) U JIp.

3. OyHKIMOHATLHOE 3HAYCHHE PEIICHHS BhIpAXKaeTcss M B TOM, B KaKOW
MOMEHT TPOU3BOJACTBA IO YrOJOBHOMY JEIy MPUHUMACTCS PEIICHHE M KaKoe
BJIIMSIHAE OHO OKa3bIBaeT HA JaJIbHEHIIEe MPOU3BOJCTBO MO yrojioBHoMy jaeny. C
9TOM TOYKM 3PCHHUS PEIICHUS MOTYT OBITh HAYaJIbHBIMHU, MPOMEKYTOUYHBIMH H
OKOHYATEJIbHBIMU (MTOTOBBIMH).

3nech HEOOXOAMMO OTMETHUTh, YTO 3aKOHOJATENb MPUMEHSCT CXOXKYIO
KJIaccU(UKALUIO K CYJCOHBIM PELICHUSIM, HE BBIIEIISIS IPH STOM HadaJlbHBIE:

- HWTOTOBOE CyjaeOHOE pelleHHne — TPUTOBOP, HMHOE pelIeHHe Cyaa,
BBIHECCHHOE B XOJIe¢ CYIeOHOro pa30oHMpaTeiibcTBa, KOTOPBIM YrOJIOBHOE JIEIIO
paspemaercs 1o cymecTBy (. 53.2ct. 5 YIIK P®D);

- IPOMEXKYTOYHOE CyAicOHOE PEIIeHNEe — BCE ONPEACIICHUS U TTOCTAHOBJICHHS
CyJa, 3a HCKJIFOYeHUEeM UToroBoro cyaeoHoro pemrenus (. 53.3ct. 5 YIIK PD).

4. 110 cyOBeKTaM MPUHATHS PENICHUHA BBIICISIOT PEIICHHS MTPHHSTHIE CYIO0M,
CyIbed, TPOKYpOpPOM, CleIOoBaTeieM, PYKOBOIMTENIEM CIICICTBEHHOTO OpTraHa,
JI03HABaTEeJIeM, OPTaHOM JI0O3HAHHMS, HAUYAJIbHUKOM OpraHa JO3HaHUSI.

[TpuBeneHHBIC 3716Ch KPUTEPUN KIACCH(PUKALMU yrOJIOBHO-IPOLIECCYaTbHBIX
JOKYMEHTOB, B TOM YKCJIC M PEIICHHI, HE SBISIOTCS HCYCPIIBIBAIOIIMH.

"Cwm. 6onee moapo6uo: Jlynuuckas I1LA. PemieHus B yrojJoBHOM CYAOIPOU3BOJICTBE:
TEOpHsl, 3aKOHOATENLCTBO M mpakTuka. — M., 2006.C. 35-53.Huxe, ecnu He OrOBOPEHO MHOE,
npuBeeHBI HanOoee, Ha HAIll B3I, BXKHBIE KIACCH(PHUKAMOHHBIE KPUTEPHH, PACCMOTPEHHBIE
I1.A. JlynuHCcKO# B yKazaHHOU pabore.
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JIJisi mpaBONPUMEHUTENBLHON MPAaKTUKKM, Ha Halll B3MJIsL/, Hanbosee Ba)KHOU
ABJIIETCSl TepBasi W3 MPUBEACHHBIX HAMH  KJIACCU(PUKALMA  YTrOJIOBHO-
MPOILECCYyaIbHBIX ~ JOKYMEHTOB, a HWMEHHO TNOAPA3ACICHUE  JIOKYMEHTOB
npoiueccyajibHble  pemieHdusi  (JIOKyMEHTBI, KOTOpbI€  HOCAT  BJIACTHO-
paclopsIUTEIbHBIA  XapakTep) H JOKYMEHThI NPOTOKOJbLHOI0 XapakTepa
(mOKyMeHTBI, TMpenHa3HAYCHHBbIC IS (UKCAIIMA PE3YJIBTATOB IMPOIECCYATbHOM
NesITeTbHOCTH). JlaHHBIE BUIIBI JOKYMEHTOB M OyIyT OXapaKTepH30BaHbI HUXKE.

5.4. XapakTepuCcTHKa MpPOUECCYAJTbHbIX JOKYMEHTOB  BJIACTHO-
pacnopsAIMTEJbLHOI0 XapaKkTepa

VYToNOBHO-TIPOIIECCYANIbHBIE  TOKYMEHTBI, KOTOpbIE MBI ~ OTHECIH K
IPOLIECCYABHBIM PEIICHHSIM, 10 00IIeMy PaBUITy UMEIOT CIICAYIOIIYIO CTPYKTYPY:

- BBOJTHASI YaCTh;

- ONMCATEbHO-MOTUBHPOBOYHAS YaCTh,

- PE30IIIOTHBHAS YaCTh.

Bo BBOAHOI uWacTM peUIeHUs YKa3bIBACTCS: KAaKUM JIOJDKHOCTHBIM JIAIIOM
(cnemoBarenb, MO3HABATENb, CYA), MO KAaKOMY YTOJIOBHOMY Jely (COOOIIEHHIO O
NPECTYIUIGHNH) TpuHATO pemeHne. OO0sS3aTeNbHBIMA PEKBH3UTAMHU PEIICHUS
SBIISIIOTCSL €r0 HanMeHOBaHWE (IIOCTAHOBJICHWE, OIpPEICIICHUE, IMPHUTOBOP) 1aTa
(nHOT/Ia BpEMsI) M MECTO MIPUHSATHUS PEIICHUSI.

OnwucareTbHO-MOTHBUPOBOYHASL YaCTh YTOJIOBHO-TIPOIIECCYaTbHOTO PEIICHUS
CONCPXKHUT aHajdW3 CBEACHUHU (JIOKA3aTENLCTB), a TAaKKE T€ HOPMBI YTOJIOBHO-
IpOIECCYallbHOTO ~ 3aKOHA,  KOTOPBIMH  CYOBEKT  MPUHATHS  pEIICHUs
PYKOBOZCTBOBAJICSI TIPU €ro NPUHATHU. 31eCh HEOOXOAMMO OTMETUTh, YTO B
3aBUCUMOCTH OT BHJA TMPOILECCYabHOTO  pEIICHHS €ro  OMHCATeIbHO-
MOTHBHPOBOYHAS YaCTh CTPYKTYPHUPYETCS TO-Pa3HOMY.

Psin perenuii, HampuMep MOCTaHOBJICHUE O BO30YKICHUU YTOJOBHOTO JIENa,
IIOCTAHOBIICHHE O TPUBJICYCHUH B KadeCTBE OOBHHSIEMOTO, COJICP)KAT OIHMCaHHE
JEsTHUS, KOTOPOE SIBIISIETCS MPEAMETOM PAaCCMOTPEHHUsI, €r0 KBaTH(DUKAIIUS HCXO/Is
U3 WMEIONUXCSA JIOKA3aTeNbCTB (CaMM  JOKA3aTelbCTBa, KakK MPABWIO, HE
AHATTN3UPYIOTCS).

Penrenusi, KoTopbie 1O CBOEH CYTH SIBISIOTCSI HTOTOBBIMHU JIJISI YTOJIOBHOTO
CYIOIIPOU3BOJICTBA, COJEPXKAT HE TOJILKO OIKCAaHWE COOBITHS, HO M aHaIHu3
KOHKPETHBIX JIOKA3aTeNIbCTB, KOTOPhIE MO3BOMWIM (0053a1H) MPaBONPUMEHHUTEITO
NPUHSATH UMEHHO JaHHOE pemieHrne. K TakuM pemieHuss OTHOCSTCS MIOCTAHOBIICHUE
00 oTKa3e B BO30YXKICHHM YTOJIOBHOTO [IeJia, MOCTAHOBICHHE O IPEKpaIllCHUN
YTOJIOBHOTO JIeNa, IIPUTOBOP.

Pe3omoTHBHAsT ~ 4acTh  pEUICHUS  COJACPKUT  KOHKPETHBIA  BBIBOI
(koHcTaTanuio), T.e. camo <«pemenue». Haubomee emxo B YIIK P® (ct. 308)
OIMCaHa PE30JIIOTHBHASL YaCTh OOBUHUTEIBHOTO MPUToBopa. OCHOBBIBASICH HA ATOM,
MOXHO CKa3aTh, YTO PE3OJIIOTHBHAs YacTh PEIICHUH, MPHUHATHIX B OTHOIICHHH
YYaCTHUKOB YTOJOBHOTO TIpolecca (Hampumep, MOCTAHOBJIGHHUE O MPHU3HAHUH
NIOTEPIIEBIINM, TIOCTAHOBJICHHE O TPUBJICUCHUH B Ka4eCTBE OOBHHSIEMOr0) TOJDKHA
COJIepXaTh JaHHBIE O JIUIE, B OTHOIIEHHH KOTOPOTO OHO MPHUHSITO, KOHCTATAIUS
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OpUOOpPETEHUsT UM  COOTBETCTBYIOIIETO  MpOIleCCyaldbHOro  cTaTryca, IMpHu
HeoOXxoauMocTH, KBanudukanus AesHus. Eciau perieHue kacaetrcsl MpoU3BOACTBA
IpOIECCYyaTbHOTO EHCTBUS (TOCTAaHOBJICHUE O MPOU3BOJICTBE OOBICKA U T.II.), TMOO
OTPaHUYCHUS TPaB YYaCTHUKOB (MOCTaHOBIICHHE 00 M30paHUKM MEPHI MPECCUCHNS),
TO PE30JIIOTHBHAs YacTh JOJDKHA COJEP)KATh JIaHHBIE O TOM B KakoM MecCTe, B
OTHOIIIEHUH KOTO ¥ Ha KaKOU CpOK (IpH HEOOXOIUMOCTH) JAHHOE PEIICHUE JTOJHKHO
peanu3oBbIBaThCA. [IOMMMO 3TOro pe30I0THBHAS YacTh COJAEPKHUT JAaHHBIE O
HaIlpaBJICHUU KONUHU NPOKYPOPY, BPYUEHUH KOMUHU PEIIEHUS CAaMOMY YYacCTHUKY U
T.I1.

He nyxHO 3a0bIBaTh, 4TO MpeABApSIET MPUHATHIO JHOOOTO MPOLECCYaTbHOTO
pELIeHNs] MBICIUTENbHAS ACSATENbHOCTD CJIEAO0BATENsA, JO3HABaTeNsl, MPOKYypopa,
CyJlla 10 OIIEHKE JOCTATOYHOCTHU JIaHHBIX JUIsl IPUHATHUSA pellieHus. B psne ciydaes,
3aKOH CTpPOro TpeOyeT OCHOBBIBATH OILIEHKY JOCTaTOYHOCTH CTPOro Ha
COBOKYITHOCTH JI0Ka3aTeNbcTB  (MOCTAHOBJICHHE O TNPUBJICUCHUM B KA4YeCTBE
OOBUHSIEMOT0), JUIA TIPUHATHS HEKOTOPBIX PEHICHUA OCHOBAHHUEM SIBIISICTCS
JOCTAaTOYHOCTh JICHHBIX (MIOCTAHOBJICHUE O BO30YXKICHUM YrOJOBHOTO JIEla,
MIOCTAaHOBJICHHE O MPOU3BOJICTBE OOBICKA U JIP.).

5.5. XapakTepHCTHKAa MPOLECCYAJbHBIX JOKYMEHTOB, HOCSIIHX
NPOTOKOJbHBIN XapakTep

JIOKyMEHTBI, KOTOPbIE MPEAHA3HAYCHBI /IS (PUKCAIIMK XOa MPOU3BOICTBA 10
yrOJIOBHOMY JI€NTy, HMEIOT CJIEAYIOIIYIO CTPYKTYPY:

- BBOJIHAs

- oncarenbHas (comeprKaTesbHas)

- 3aKJIIOYHUTEIIbHAS.

BBoaHas 4YacTh MpakTUYECKH HE OTIMYACTCS OT BBOJHOW 4YacTH
NpOIECCYaNIbHBIX PEIICHUH, B HEW TakKe YKa3bIBACTCSA KAKUM JIOJDKHOCTHBIM
nuiioM  (ciemoBartesib, JO3HABATENb, CYA), IO KAaKOMY YTrOJIOBHOMY JIEJy
(cooOImIeHNI0 O MPECTYIUICHWH) COCTaBJICH IMPOIECCyalbHBIA  JIOKYMEHT.
OO0si3aTeIbHBIMM ~ PEKBH3MTAMH TakKXe SBISAIOTCS HauMeHOBaHHE (IPOTOKOI,
0O0BSICHEHHE), MECTO, JaTa M BPEMsS COCTaBJICHHUsS, IPH HEOOXOIUMOCTH YCIOBHUS
IPOM3BOJICTBA (ITO SIBIAETCS BAXKHBIM IMPH COCTABJICHUH MPOTOKOJIA OCMOTpa MECTa
IPOHUCIICCTBHS U APYTHX CICACTBEHHBIX ICHCTBHIA).

B onucarenpHOM 4YacTM ONHUCHIBAKOTCA BCE JIEWCTBHS  CIIEIOBATENS,
J03HABATENs, Cy/Ja M APYTUX YYaCTHHUKOB YrOJOBHO-TPOLECCYATbHOIO ICHCTBHS
(mpoTokON OCMOTpa, OOBICKA), JIMOO (PUKCUPYIOTCS COOOIICHHBIE WMHU CBEICHHUS
(mpoTokoit Aompoca, O0ObSICHEHHE).

B 3akitounTensHON YacTH JTIOKYMEHTA-IIPOTOKOJIA OTPAXKAKOTCS CBEACHHUS O
TOM, 4YTO C €ro COJep)KaHHEM O3HAKOMUJIMCh YYaCTHHUKU TMPOIECCyaTbHOIO
JCHCTBUS, WX 3aMEYaHUs W YTOYHEHHUs (IpU HMX HAIWYKMH), a TaKXKe MOJIHCH
CJIeZIOBATEIS, JIO3HABATENS ¥ YUYACTBYIOLIUX B JACHCTBUU JIUII.
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TEMA 6

JOKA3ATEJIBCTBA U 1OKA3BIBAHUE
B YI'OJIOBHOM INPOLECCE

Bonpocut:

6.1. TlonsTue W 3HaAYeHUE TMpollecca JJAOKa3bIBaHUA. ITallbl Mpollecca
JIOKa3bIBaHUS.

6.2. [Ipeamer u nipeaesbl T0Ka3bIBaHUS 10 YTOJIOBHOMY JIETTy.

6.3. [lonsiTve ~ nmOKa3aTenbCTB B YTFOJIOBHOM  CYJIONPOHM3BOJCTBE.
OTHOCHUMOCTb U JIOMYCTUMOCTD JI0KA3aTEIbCTB.

6.4. Vcnonb30BaHue B JOKa3bIBAHUH PE3yJbTATOB ONEPATHBHO-PO3BICKHOM,
aIMUHUCTPATUBHOW M YaCTHO-AETEKTUBHOM AeATenbHOCTH. [Iperonunus.

6.1. IlonsiTue M 3HaYeHUHe Mpolecca J0Ka3bIBaHUs. JTambl Ipouecca
AOKA3bIBAHUS

OCHOBHBIM COJIEpP>)KaHHEM MPOU3BOJICTBA M0 YTrOJOBHOMY JIeNly, HayuHas OT
CTaAuu BO30YXIAEHUS YTOJIOBHOIO JI€JIa M KOHYasi MEePEeCMOTPOM BBIIIECTOSIIUMU
CyllaMH, SBJIsIeTCsl paboTa ¢ IoKa3aTelIbcTBaMu, B TeX MpeAenax u Gopmax, KOTopble
OMPENENAIOTCS 3ajladyaMu, CTOSLIMMHU TMepell KaxJAoW KOHKPETHOW craauei
yroJI0BHOTO mpolecca. Jloka3biBaHWEe COCTaBIsIET OCHOBHOE COZEpPKaHUE YTOJIOBHO-
poLecCyalbHOM eATeIbHOCTH. J[oKa3bIBaHME MpeCTaBisieT COOOH OCHOBAHHYIO
Ha 3aKOHE JICSITEIIbHOCTh  YYaCTHUKOB  YTOJOBHOIO  CYAOINPOHU3BOJCTBA,
BKJIIOUAIONTYI0 B ce0e coOupaHue, MpPOBEPKY U OLEHKY JI0Ka3aTeIbCTB, B IIEIISAX
YCTaHOBJICHHSI OOCTOSTEILCTB, TMOJJICKANIUX JOKA3bIBAHUIO TI0 YTOJOBHOMY
neny % Boree paHHee MOHHMAHHE MPOLECCA TOKA3BIBAHHS B yTOJOBHOM TPOIIECCE
OTIPENIETISIOCh KaK, OCYIIECTBIsIEeMas B MIPOIECCYANbHBIX (OpMax, eATeIbHOCTD
OpraHOB pacclefIoOBaHus, MPOKypopa U CyJa C Y4YacTUEM JPYrHMX CYObEKTOB
npolieccyanbHOM AesATENbHOCTH MO COOMPAHUIO, MPOBEPKE U OLIEHKE (PAKTUUYECKUX
JAHHBIX, HEOOXOJAMMBIX JUJI1 YCTAaHOBJIEHHS OOCTOSITENILCTB COBEPIIEHHOTO
NPECTYIJICHUS U pellleHns  3ajad  yroJOBHOIO  CYHONPOU3BOACTBA .
[Tpoananu3upoBaB UMEIOIIMECS B 3aKOHOAATENILCTBE U B CIEIUATIBLHON TUTEpAType
MHEHHUS O IIpollecce [OKa3blBaHMs, MOXXHO BBbICKAa3aTh MHEHHE O TOM, YTO
JIOKa3bIBAHUE 3TO E€AMHBIA TMPOIECC HAKOIUICHUS 3HAHUM B paMKax YroOJIOBHOTO
nena.

[Tporecc noka3bIBaHUS HAUYMHAETCS C MOMEHTAa BO30YXKIEHHUS YTrOJOBHOTO
Jiena U 3aBepllaeTcs CTaauel cyAeOHOro pa3dupaTenbcTBa HA 3Tare BBIHECEHUS

npuropopa. OCHOBHBIM HPHU3HAKOM YIOJOBHO-TIPOLIECCYAILHOTO JTOKa3bIBaAHUS

Y9 atanos A.C. Jloka3zaTenbCcTBa U I0Ka3bIBAHWE B YTOJIOBHOM CYAONPOU3BOACTBE. — M.,
2011.C.46.

117 Teopus H0Ka3aTeNnbCTB B COBETCKOM yrojioBHoM mporecce. /ots. pea. H.B. XKorum,
U3]. 2-¢ UCIpaBJIeHHOE U JonoyiHeHHoe. — M.: «tOpuaudeckas iutepatypa», 1973.C. 288-298.
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BBICTYNA€T €r0 PETPOCIEKTUBHBIM XapakTep, OHO HANpPaBJICHO Ha YCTaHOBJICHHE
HEKOT/1a UMEBIINUX MECTO OOCTOSATEIIHCTB.

C mpoueccoM JOKa3bIBaHUS, TaK WJIM MHA4Ye, CBSI3aHBI BCE MPOLIECCYaTbHbIE
otHomieHus. llpakTuyeckas JesITEIBHOCTh CIEAOBATENsI, MPOKYpopa, CYyIbH
HampaBjiIeHAa Ha pACKPBITUE, pPACCIENOBAHUE TMPECTYIUICHHUsS, pacciel0oBaHue
yroysioBHOTO fena. Pemenue 31Ol 3amauu TpeOyeT OT MEPEUYUCICHHBIX U] HE
TOJIBKO 001Iel mpodecCHoHaTbHON MOATOTOBKUA, HO W BIIAJICHUE CICIHAIbHBIMU
3HAHUSMH, HA OCHOBE KOTOPBIX OCYIIECTBIISIETCS PACKPBITUE TMPECTYyIUICHUS,
pacciefoBaHue yroioBHoro nena. HeoOxonmMo OTMETHTB, 4YTO MPOLECC
JIOKa3bIBaHUsI OCYIIECTBISIETCS B paMKax YroJOBHOro jena. TOJbKO CyI,
clenoBaTeNlb, JO3HAaBaTeldb MOTYT TO3HATh OOCTOSITENIbCTBA MPECTYIUICHUS U
TOJILKO TIPU TOMOIIM JI0KA3aTeNbCTB. s TOro 4TtoObl pacKphITh MPECTYIJICHHE,
ClIeZIOBaTeNb, MPOKYPOP, CYIbsl JOJKHBI MPHIEPKUBATHCS CIEAYIOUIEH LEenoYKu
JIOKa3bIBAaHUSI:

IUIS TOTO YTOOBI PACKPBITh MPECTYIUIEHUE, HEOOXOIMMO BOCCO3/1aTh KApTUHY
IPOMCIIEAIET0 COOBITHS;

11 TOTO 4TOOBI BOCCO3/1aTh KAPTHHY MPOHUCIIEANIET0 COOBITHS, HEOOXOUMO
coOpaTh 3HaHMSI IO JAHHOMY COOBITHIO;

UIE TOTO 4TOOBI coOpaTh OCTAaTOYHBIE 3HAHUSA, HEOOXOJUMO IMOJIYYHUThH
CBEJICHHSI O TIPOUCIIE/IIEM SIBJICHUH, COOBITUH;

Ha OCHOBE COOpaHHBIX CBEACHUI MPUHUMAETCS MPOLIECCYaTbHOE PEIICHNUE.

Yem mnonHee OyayT CBeIEHHUS, COOTBETCTBEHHO, Oojee MOJHOM Oyner
KapTHHA MPOUCIIEANIETO COOBITHS, &, €CIIM KapTHHA MIPOUCHISAIETO COOBITUSA Oy IeT
MOJIHOM, TO JOJKHOCTHOE JIMLIO CMOXKET Pa3pelIuTh BCe HEOOXOIUMBIE BOMPOCH,
CBSI3aHHBIE C MPOUCIIEAIUM CcOoObITHEM. B Kaxmoil cragum mpouecca B
COOTBETCTBUU C €€ KOHKPETHBIMH 3a/JadyaMH U IpolecCyallbHBIMU (hopMamu
JI0Ka3bIBaHUE MMEET CBOM XapaKTepHble uepThl. Pe3ynbTaToM MOKa3bIBaHUS MOTYT
OBITH TOJBKO MPEAYCMOTPEHHBIE 3aKOHOM IPOIECCyalIbHBIE pelIeHus. TeM cambiM,
IUIE TOTO 4YTOOBI PACKPBITh TNPECTyIUIEHHE, HEoOXO0IuMO coOpaTh CBEACHUS,
MH(OPMAIIKIO, UMEIOIIYI0 3HaYSHHE JJIsl YTOJIOBHOTO JIENa.

Cobupanue cBeeHNI HOCUT MO3HABaTENbHbIN xapaktep. [loaTomy yuenue o
J0Ka3aTeNbCTBaX  Oa3upyeTcss Ha  OCHOBE  JMAJEKTHUYECKOTO  3aKOHAa O
MO03HAaBAEMOCTU OOBEKTHUBHOTO MHpa. CYIIHOCTh 3TOTO 3aKOHAa COCTOUT M3 MSATH
TE3UCOB!

1. YenoBeueckoe CO3HAHHE CHOCOOHO MO3HAThH, U3YUUTHh OKPYXKAIOMIMA Hac
MHUD.

2. OnHu siBJIEHUST OOBEKTUBHOTO MHpPA YEIOBEK MOXKET TMO3HAaTh Cpasy,
HEMEJJICHHO, TaK KaK CYIIECTBYIOIIUX JUIsl 3TOr0 3HAHUH JOCTATOYHO.

3. Bropsle sBIEHUS YEIOBEK MOKET TMO3HATh Yepe3 KOPOTKUM MPOMEXYTOK
BpPEMEHH, KOT'/1a HAKOITUT JOCTATOYHO 3HAHHIA.

4. Tpetbu sBIEHHUS OOBEKTHUBHOIO MHpa YEJIOBEK IO3HAET B OTAAJICHHOM
Oynyiiem, Koria HaKOMUT I0CTaTOYHO 3HAHUH.

5. Ho Hukorga He HACTyNMHMT TaKOrO MOMEHTA, KOT/Ia YeJIOBEK MOJHOCTHIO
V3YUYHUT OKPYNKAOUIMKA HAC MUP.
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Te3ucbl JaHHOTO Y4YEHHMS] TPUMEHUTENBHO K TMPOILECCY JOKa3bIBaHUS
IpUOOPETAIOT ClIeIyIolee 3HaUYEHHUE:

cJieloBaTeNlb — 3TO YENOBEK, a MPECTYIUICHUE — 3TO SIBJICHHE OOBEKTHUBHOTO
MHUpa, COOTBETCTBEHHO, CJIE€I0BaTelb CIOCOOEH TMO03HaTh, W3Y4YUTh, PACKPBITh
MPECTYIJICHUE,;

OJIHM TIPECTYTIUICHUS CIIEJ0BATEIb MOXET PACKPHITh Cpa3y, HEMEIJIECHHO, TaK
KaK UMEIOIIUXCS y HeTO 3HAHWHN JOCTaTOYHO;

JIPYTUE TIPECTYIUICHUS CIE0BATENh PACKPOET Yepe3 KOPOTKUN MPOMEKYTOK
BpPEMEHH, KOT/1a HAKOIUT JOCTATOYHO 3HAHUH 110 dTOMY Jey;

TPEThU TPECTYIUICHUS CJICOBATENh CMOXET PACKPBITh B OTAAJICHHOM
OymyieM, Koraa HaKOTHT TIOCTATOYHO 3HAHUM;

HO HUKOTJ]a HE HACTYMHUT TaKOI0 MOMEHTA, KOI/Ia CJIelI0BaTeNb PACKPOET BCE
MPECTYIJICHUS, TaK KaK HEBO3MOXHO 00J1a/1aTh TAKUM 00BEMOM 3HAHUH.

Jloka3blBaHME OXBATHIBAECT JIBAa BHJA JESITEILHOCTU: MPOLECCYAIbHYI0 U
MBICJIUTETBHYIO. [IpoueccyanbHas CTOpOHA JOKa3bIBaHUS CTpOro
pernamentupyercs YIIK P® (ct.85—90).MeicauTenpHas cOCTaBIsIONIAs Mpoiecca
JIOKa3bIBAaHMSI OCHOBBIBACTCSl HAa 3aKOHAX JIOTUKH. JlOKa3bIBaHWE — 3TO CIOKHBIN
MIPOIIECC, OXBATHIBAIONIUN MBICIUTEIBHYIO W TPOIECCYATbHYIO JESITEIBHOCTh €T0
YYaCTHHKOB 10 0OOCHOBAHHIO KAKOTO-TO TIOJIOKCHHS U BHIBEICHUIO HOBOTO 3HAHUS
Ha OCHOBE HCcleAoBaHHOTO. JIWila, y4acTByIOIME B Jeie, MPUBOIAT (DaKThl U
JIOBOJIBI, TOATBEPXKIAIOIINE WX TMPABOBYIO MO3UIMIO IO JACNY, KOTOpas MOXKET
MEHSATHCS B XOJI€ TIPEIBAPUTEILHOTO PACCIIeIOBAHUS U CyAeOHOTO pa3dbupaTenbCcTBa
MO/ BJIMSHUEM Pa3IUYHBIX 00CTOATENHCTB. OHH (OPMHUPYIOT MPEICTABICHUE O
CBOEM NPaBOBOM MO3UIMU M O MO3WIMU MHBIX Jull. Jl03HaBarenb, ClIeNOBaTENb U
Cyllbsl TIO3HAIOT cOObITHE Mponuioro. CepaueBUHON YTOJIOBHO-MIPOLIECCYaTbHOM
NESATEIbHOCTH  SIBIIAETCS IMPOLIECC IMO3HAHUS OOCTOSTEIBCTB COBEPIIEHHOTO
INPECTYIJICHUS, TOJAYMHEHHOIO HAa3HAYEHHIO YrOJIOBHOTO CYAONPOU3BOJICTBA.
[lo3HaHue, OCYIIECTBIIEMOE OpraHaMu MPEABAPUTEIILHOTO pACCIEIOBAHUS U
CylIOM, COCTOMT B TOM, YTO OHO HOCUT YJOCTOBEPUTEIBHBIN XapakTep:
YCTaHOBJICHHBIE B XOJI€ paccieloBaHusl U CyaeOHOro pasduparenbcTBa (PakThl U
00CTOSATETHLCTBA JTOJDKHBI OBITh TIONTBEPXKIACHBI CBEACHUSMHU, 3aKPEIUICHHBIMA B
YCTaHOBJICHHOW 3aKOHOM IIPOIECCYyaIbHON (popMe B MaTepuagax yroJOBHOTO JIela.
B cuny sroro mo3HaHWe B YrOJIOBHOM IIPOIECCE HA3BIBACTCA JIOKA3bIBAHUEM.
[ToaToMy 3HaHWEe O HEM MOXET OBITh TMOJYYEHO MOCPEACTBOM HH(OpMaIuy,
KOTOpasi BIIOCJEACTBHHM TpaHCHOPMHUPYETCS B JoKazarenbcTBa. COOTBETCTBEHHO
JIOKA3aTeIbCTBA CTAHOBATCS IPOMEXKYTOYHBIM 3BEHOM MEXAY CO3HAHUEM
JI03HABATEIIS, CIIEIOBATENS YIIH CYAbH U MIO3HABAEMBIM MPECTYIIIICHUEM.

JlokasbiBaHue OCYUIECTBIISIETCS OMOCpEA0BAHHBIM nyTeM(cyOBeKT
JIOKa3bIBaHMS JIeJIa€T MPOMEXKYTOUYHBIE W MTOTOBBIE BBIBOJBI OINOCPEIOBAHHO,
OIICHUBasi COOpaHHbIE TIO JIETy J0Ka3aTelIbCTBA; 3TO BHIBEJECHUE HOBOTO 3HAHUS U3
3HaHUs Moy4eHHOro). CyOBeKThl YrOJIOBHO-TIPOIIECCYaTbHON  JIEATEIBHOCTH
coOuparor, o0pabaThIBAIOT M HUCIOJB3YIOT JI0KAa3aTeIbCTBA B IIEJSIX IOJIHOTO,
OOBEKTUBHOTO M BCECTOPOHHETO MO3HAHUSA OOCTOSITENIbCTB COBEPILIEHHOTO WIIU
TOTOBSIIETOCS MPECTYIUICHHUS.
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MOXHO BBIICIUTH CIEAYIOUIME TMPU3HAKK MPOLECCyaIbHOW  (OpPMBI
JIOKA3bIBAHUS

3akoHOJaTENbHAs YPETYINPOBAHHOCTE.BONPOChA0Ka3bIBaHUsA B YTOJIOBHOM
nporecce pernameHTupyrorcs YIIK P®. Opnako cymiecTBEHHOW OCOOEHHOCTHIO
3aKOHOJATEIBHOTO  PEryJMpPOBaHMUS  JIOKa3blBaHUS  SIBJISIETCA ~ COYETAHUE
MPOLECCYAIbHBIX M MAaTEPUAIIBHO-TIPABOBBIX HCTOYHHUKOB. Hampumep, mpeamer
JIOKa3bIBaHUSI O KOHKPETHBIM JI€JIaM, NIPABOBBIE NPE3YMILHH, IOIMYCTUMOCTb
JIOKAQ3aTENbCTB U MHOTO€ JIPYrOo€ PEryJIUPYIOTCS HOPMaMH MAaTEPUAIBHOTO MPaBa.
[Iponenypa nokas3blBaHUS 3aKpPEIUIEHA B YIOJOBHO IPOLECCYATIBHOM KOJEKCe
(manee mo tekcry — YIIK PO);

JETAIBHOCTD MTPABOBOM peryiaMeHTauu. Kak mocinenoBaTenbHOCTh TEHCTBUI
MO JOKAa3bIBAaHUIO, TaK M UX COJEpP>KAaHUE MOAPOOHO PErJaMEeHTHUPYIOTCS HOpMaMu
1paBa;

YHUBEPCAIBHOCTh TMpolieccyaibHOM (opmbl Joka3biBaHuA. Jloka3piBaHUE
paccuuTaHO Ha BeCh YroJIOBHbIM mpouecc. Hanpumep, Ha mo0oil craauu
YTOJIOBHOTO CYJIOMPOM3BOJICTBA CYOBEKT JOKA3bIBAHMSI YCTAHABIIMBAET IMEpPEYEHb
00CTOSTEIBCTB, HEOOXOIMMBIX JIJISl BBITIOJTHEHUS MPOLIECCYaTbHbIX JEHCTBUN;

UMIIEPATUBHOCTh TPOIIECCYaAThbHOW (OPMBI  JOKA3bIBAaHUS — BaKHBIN
AIIEMEHT,ONPEACIISIONINN CIeU(PUKY TPOIETYPhI TOKa3bIBAHUS.

NMmnepaTuBHOCTh  [TOKa3bIBaHHWS XapakTepHa JJIsi OTHOIIEHUW MEXIY
JI03HABATEJIEM, CIIEIOBATENIEM U CYJIOM, C OTHOW CTOPOHBI, U IPYTMMH YYaCTHUKAMH
rporecca Cc Ipyrou CTOPOHBI. [TprumeHnTENpHOK MPOLECCYATbHOU
dbopMenMIIEpaTUBHOCTh O3HAYAET 00513aT€ILHOCTH HOPMATHUBHBIX MPEITUCAHUN TS
BCEX CyOBEKTOB JOKa3biBaHWs 0€3 UCKIoUeHHs. HapyieHne HOpMaTHBHBIX
OpeAnucaHuii B 00JacTH JOKa3blBaHUsS HEU30€KHO BIEYET HEOJaronpusiTHbIE
MOCJIEACTBUS IS BCEX YYACTHUKOB,;

MOAYMHEHHOCTHIOKA3bIBAHM S NPUHLUAIIAMYTOJIOBHOTO
npoiiecca./loka3piBaHe — TMOKUN MPABOBOM HWHCTUTYT, COAEPKAHUE KOTOPOTO
3aBUCHUT OT MPUHILMUIOB Cya0npon3BoJacTBa. CoCTI3aTeNbHbIA IPOLIECC OTANYAETCS
YCTHOCTbIO, HaJIMYMEM Kpyra CyOBEKTOB JOKa3bIBaHUs, I KaXKIbl HIpaer
ONPENEIICHHYIO 3aKOHOM POJIb.

Takum oOpa3zom, mnponeccyandbHass (opMa [IOKa3bIBaHUS B YTOJOBHOM
CyZIONPOM3BOACTBE — OTO JETAJIbHAs, 3aKOHOJATEIBbHO YpEryJHpOBAHHAS
poueaypa, OTVIMYAIOUIAsICA  YHHUBEPCAIBHOCTBIO,  IIOCIEI0BATEIBHOCTHIO,
MMIEPATUBHOCTBIO M IOJYMHEHHOCTBK) MPHUHUMNAM YTOJOBHOIO ITIpolecca.
[IpouieccyanbHass ¢opma JOKa3bIBaHUSI — 3TO CHCTEMa YCTaHOBIEHHBIX
3aKOHOMIIPABWJI, B COOTBETCTBUHM C KOTOPBIMU OCYIIECTBISETCS JTOKa3bIBAaHUE HA
BCEXCTAAUSAX YrOJOBHOTO Mpolecca. 3HaUYeHHue 3TOM (OpMBbI 3aKIIIOUAETCS B TOM,
YTOOHA TMpHU3BaHA OOECNEYUTh ONTUMAJbHBIE YCJIOBHS JUISl  JIOCTHIKEHUS
uenennpasocyqusa.  [IpaBoBasg  pernaMeHTanusi — mpouecca  JI0Ka3bIBAHUS
3akperuigercs BYIIK PD u nemaet o0sa3aTesHBIM IPUMEHEHHE CPEJICTB M CIIOCOO0B
JUTSl YCTAHOBJIEHUSI 00CTOSITEIBCTB COBEPILIEHHOTO COOBITHS B YTOJIOBHOM MPOIECCE.

HeszaBucumMo oOT TOro, Kakoil OpraH OCYIIECTBISET JOKa3bIBaHMUE,
npoueccyaigbHas (opma JOKa3plBaHMS B MpeAesnax OJHOM CTaauM mpolecca
ocraercs enuHou. [IpaBoBas periiameHTanus NPoOLECCa JOKa3bIBaHUS IO3BOJIAECT
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CeNaTh €ro MaKCUMAJIbHO LIEJIEyCTPEMIIEHHBIM U SKOHOMHBIM, B YACTHOCTH, ITyTEM
YETKOTO OTPEEIICHHS KPyra 00CTOSTENbCTB, MOAJISKAIINX JOKA3bIBAHUIO (TpeaMeT
nokasbiBanus). [IpaBoBoe perynupoBaHue Ipolecca JOKa3bIBaHUS BKIFOUACT TAKKE
IepeyeHb HAJAEKHBIX HCTOYHUKOB HH(POpMALMM, KOTOpPbIE MOTYT OBITh
MCIIOJIb30BaHbI JIJIsl YCTAHOBJIEHHS UCTUHBI 110 YTOJIOBHOMY JI€JTy, @ PaBHO CIIOCOOOB
oOHapyXEeHHS U UCCIIEeIOBAHUS 10Ka3aTEIbCTB.

B cooTBercTBHM € T€MH MPOLECCYATbHBIMU YCIOBUAMH, B KOTOPBIX MOTYT
OBITh MOJIyYE€HBI U TIPOBEPEHBI JOKA3aTEIbCTBA, 3aKOH OIMpPENesieT BUIbI HTOTOBBIX
peleHui, KOTOpble MOTYT ObITh C(OPMYJIUPOBAHBI U MPHUHSITHI HA OCHOBE OIICHKHU
JI0Ka3aTeNbCTB. Y CTAHABIMBAS IMPOLECCYaNbHYI0 (OpPMYIOKa3bIBaHUs, 3aKOH
Ipe1yCcMaTpUBAET, 4TO CyOBEKTHI JIOKa3bIBaHMS, OCYLIECTBJISIOLINE
CYAOIPOM3BOACTBO, CMEHSIIOT IPYT Jpyra OT CTaaud K cTaguu (cienoBaTelb, Cyn
NIepBOW WHCTAHIIMM, BBINIECTOSAIIMN CyJ), 4eM OOEeCIeYrBaeTCsl MHOTOKpAaTHas
IIPOBEPKA PEe3ylbTAaTOB JI0KA3bIBaHUS M HAJAEKHOCTb OKOHYATENIbHBIX BBIBOJOB IO
Jeny.

ITpouiecc nOKa3bIBaHUSI UMEET CIOKHYIO BHYTPEHHIOIO CTPYKTYpPY, KOTOPYIO
MOKHO IpPENCTAaBUTh B BHUJIE TPEX YPOBHEW: MH(POPMALMOHHOIO, JIOTUYECKOTO U
IOPUIUYECKOTO.

Ha undopmarimonHoM ypoBHE T0Ka3bIBaHUE COCTOUT B COOMpPAHUH, POBEPKE
U OLEHKE OTJEJBHBIX J0Ka3aTeabCTB. IMEHHO Tak onpezaenser JoKa3plBaHue 4. 1
ct. 86 YIIK PD.

Jlormueckoe A0Ka3bIBaHHE €CTh OOOCHOBAHUE BBIBOJIOB 00 MCKOMBIX (paKTax
MIOCPEACTBOM OILIEHKH COBOKYIHOCTH COOpAaHHBIX JOKa3aTenbcTB. Ha mormueckom
ypoOBHE CYOBEKT JOKa3bIBaHHMs ONepUpyeT (akTaMud OE30THOCHUTEIBHO K
UCTOYHHUKAM, U3 KOTOPBIX OHU YCTAHOBJIEHBI, U CIIOCOOY X YCTaHOBJICHMUS.

IOpuanueckuii  ypoBeHb JIOKa3bIBaHUSl BBIpAXAaeTcs B NPUMEHEHUU
CyOBEKTOM J0Ka3blBaHUS MPE3yMILUN U NPEIOAULIUN, C yY€TOM OTPHULATEIbHBIX
pe3yJIbTaTOB MH()OPMALIMOHHOTO U JIOTUYECKOTO AO0Ka3biBaHMs. Hampumep, B cuity
IPE3yMIILIMM HEBUHOBHOCTU HENOKa3aHHas BUHOBHOCTb CUMTAETCS PaBHO3HAYHOM
JIOKa3aHHOW HEBMHOBHOCTH, T. €. IPE3YMIILUs HCHOJb3YEeTCS Il JOKa3bIBAaHUS
HEBHHOBHOCTH.

Hapsiny ¢ ypoBHSIME J0Ka3bIBaHUS B MPOIECCYATbHON JHUTEpaType OOBIYHO
IPUHATO BBIAEIATH 3JIEMEHTHI IPOLIECCA T0KA3bIBAHUS, T. €. €F0 COCTABHBIC YAaCTU —
coOMpaHHe, NpPOBEPKY H OIEHKY JO0KasaTendbcTB CIlpH  9TOM cobMpaHme
JI0Ka3aTeNbCTB LIETUKOM COCPEAOTOUEHO Ha MH(POPMAIIMIOHHOM YPOBHE, MPOBEPKA —
KaK Ha MH(POPMAIIMOHHOM, TaK M Ha JIOTUYECKOM, OLIEHKA K€ MPUCYTCTBYET Ha BCEX
TPeX YPOBHSIX, B TOM YHCIIE HA IOPUANYECKOM (B Clydae MPUMEHEHHsS TPE3yMITIIHA
U TIPEIOTUIINH).

CobOupaHue 10Ka3aTenbCTB SABISETCS OTIPABHBIM 3JIEMEHTOM JI0Ka3bIBAHUS.
[lon HUM TMOHMMAaEeTCA <«CHUCTeMa JCHCTBHM, OO0ECIEUMBAIOIIMX BOCIPUITHE
CyOBEKTOM JIOKa3bIBaHUS OOBEKTUBHO CYILIECTBYIOUIMX CJIEIOB M HM3y4yaeMoro
COOBITHSI, CONPOBOXKIAIOIIUXCA (POPMUPOBAHUEM B CO3HAHUM IIO3HABATEJIBLHOIO

118TaM XKE.
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o0Opaza, a Takxe JIEeUCTBUM, 00ECIeUnBaIOIIUX COXpaHEHHE 3TOro obOpasa, MyTeM
bukcanum pe3yabTaToB Bocnpmlm;l»llg.

[To MHEHMIO YUYEHBIX, YKa3aHHbBIC IEUCTBUS OCYIIECTBISIOTCA B JBa dTana. Ha
IIEPBOM 3Talle ClieJoBaTeb (IO3HaBaTelb) BBIMOJHACT ICHCTBHUSA, CBS3aHHBIC C
MIOMCKOM, OOHapyKEHHEM, UCTpeOOBaHUEM, MMOTyUYeHUEM (PakTUUEeCKUX JaHHbIX. Ha
BTOPOM JTare CJeI0BaTeIh 3aKPEIUIAeT MONMYyYSeHHYI0 MH(GOPMAINIO B MPOTOKOJIE
CIENCTBEHHOTO NEUCTBUS. [louck — 3TO OTBICKaHWE WHGOPMAINH, HMEIOIIEH
JI0Ka3aTebCTBeHHOE 3HaueHue. [lon oouapyscenuem mompasymeBaeTcsi MOHUMATh
HEIMOCPEICTBEHHOE YyBCTBEHHOE BOCIIPUATHE (DAKTUUECKUX JTAHHBIX CJICIOBATEIIEM,
CYZIOM WJIA CTOPOHOM 3alIMTHI B XOJI€ MPOU3BOJICTBA CIICICTBEHHBIX neiictBmii’ .

OTbICKaTh M OOHAPYXUTH JOKA3aTEIHCTBA MOXKHO KakK MPOIECCYaTbHBIMHU,
TaK U HEMpOIeCCyaIbHBIMHU crioco0aMu. Tak, BBISIBUTH CBHJETENICH MPECTYIUICHUS
MOXHO B XOJI¢ JIOIPOCOB, IMPOM3BOJICTBA OMO3HaHMSA. [IpeaMeThl, TOKYMEHTHI,
MMEIOIME OTHOIICHHWE K JIey, MOTYT OBITh OOHapy>KeHbl B XOJi€ NMPOU3BOJICTBA
OCMOTpPOB, OOBICKOB W T. 1. K HemporneccyaabHbIM croco0aM OOHapyKeHUs
JI0OKa3aTeIbCTB MOXXHO, B YacCTHOCTH, OTHECTU.: OIEPATUBHO-PO3BICKHBIE U
PEeKUMHBIE  MEPONPUSITHS, TMPOBOJUMBIE B  HUCIPABUTEIBHBIX  KOJIOHHUSX;
JEATETbHOCTh YaCTHBIX JICTGKTUBOB; COOOIIGHHWS B CPEACTBAX MacCOBOU
nH(GOPMAIIHH 1 TOMY MOT00HOE .

OOnHapyxeHueM, KOTOPOMY TMPEIIIeCTBYeT TIOUCKOBAsl JEATEeIHLHOCTD,
SBISIETCS. UCTpPeOOBaHWE MTOKYMEHTOB WM TPEIMETOB Ha JOCYACOHBIX CTaIMSIX.
[Tox wcTpeOOBaHMEMMOXHO TIOHMMATh BJIACTHOE TIOJHOMOYHE CJIEI0BaTels,
JI03HABATENIS, HAMPABICHHOE HA TMOJyYeHUE HEOOXOAMMBIX €My IMPEAMETOB MO0
JIOKyMEHTOB.

JlokazaTenbcTBa MOTYT OBITh IPEACTaBIEHbI YYACTHUKAMM IPOIECCa TaKXKe
o CBOEH COOCTBEHHOW HWHHUIIMATHBE, 0€3 KakKoro-imbo TpeOOBaHHS CO CTOPOHBI
cnepoBatens (u4. 2 cr. 86 VIIK P®). Ilociaennuii, Iuib NPUHUMAET IIPEICTaB-
JICHHBIE JI0Ka3aTeJIhCTBa, OO0JEKas WX B IpoleccyalnbHyro (opmy. B Tteopuu
YTOJIOBHOTO TpOliecca CUUTAETCS, YTO TOJ MPEJCTABICHUEM J0Ka3aTelbCTBIIO-
HUMaeTCsl Jo0OpOBOJIbHAS Mepeiada MPEeAMETOB U TOKYMEHTOB, UMEIOIINX 3HAYEHUE
JUISL  yrOJIOBHOTO  Jella  JIMIy,  OCYIIECTBISIONMIEMY  MPEABAPUTEIBHOE
paCCJIeI[OBaHI/Ielzz. CymiecTByeT MHEHHE, YTO MOXKET MPEJCTaBISATHCS KaK IHUCH-
MEHHas, TaK W YCTHas J0Ka3arelbCTBeHHass nHpopmarusa. OHa pacmmpser o0bem
MPEACTABISIEMBIX MaTEpPHAIOB, TPU OTOM yCTHas uHMOpMaIus JOJDKHA

llgLHeﬁ(bep C. A. Jloka3aTenpCTBa M JIOKa3bIBaHUE IO YrOJoBHBIM AenaMm. — M. : Hopma, 20009.
C. 24.

120 I'pomoB H.A., 3aiiueBa C.A., 'ymun A.H. JlokazaTenbcTBa, UX BUABI U T0Ka3bIBAHUE B
YrOJIOBHOM Tporiecce: YueOHo-mpakTudeckoe mocooue. —M.: [Ipuopuznar, 2011. C. 67.

121 Annes T.T., I'pomoB H.A., Maxkapos JI.B. YronoBHo-TiponieccyaibHOE I0Ka3bIBaHUE. —
M.: «Knwura-cepsuc», 2013.C.15.

122 Cm.: AuHeHkOB C., IlonomapenkoB B. IlpeacraBineHne mnokazaTelbCTB B YrOJOBHOM
nporiecce // 3akonnocts. 1997. Ne 3. C. 54.
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123
TpaHC(bOpMI/IpOBaTBCH B IIOKa3aHMsA Ha OOIIPpOCC . I[}IMaCTC}I, OJHAKO, 4YTO IIOk

IpPEJICTaBICHUEM  JIOKa3aTeJbCTB  MOXXHO  IIOHMMaTh  JOOPOBOJIBHYIO, WU
UHUIMATUBHYIO I@epelady JIMLOM TOJBKO MPEIMETOB WM  JIOKYMEHTOB,
OTHOCSIIIIUXCS K JeNy, CYObEKTy, YINOJHOMOYEHHOMY NpHUOOLIaTh UX K JEIy B
KauyeCTBE JI0KA3aTEIIbCTB.

Cnenyer otMeTuth, uto 4. 2 cT. 86 YIIK P® mo3Bosser momo3peBaeMoMy,
00BHHAEMOMY, MOTEPIIEBIIEMY, TPAXKIAHCKOMY HCTILY, TPAXKIaHCKOMY OTBETYUKY U
UX TMPEACTABUTEISIM COOMpaTh NHCHbMEHHbIE JOKYMEHTHl M TMPEAMETHl s
npuoOIIEeHUsI UX K YTOJOBHOMY JIeNy B KauecTBe Joka3aTenbcTB. OnHaKo 4. 3 CT.
86 YIIK P® ne mpenocTaBisieT Takoro npasa 3aliUTHUKY. C JaHHBIM MOJI0KEHHEM
MBI HE COTJIACHBI U TOJHOCTBIO pa3/eNsieM TOYKY 3pPEHHUS  YUEHBIX, KOTOpPbIE
[0JIaral0T, YTO 3allUTHUK BCE K€ HMEET MPaBO NPEICTaBIATh NPEAMETHl U
JOKYMEHTBI JI03HABATEJI0, CJEIOBATEN0, HPOKYpopy U cyay (cyawe), KOTOphIM
IPUHAJICKUT NPABO MPU3HATH NPEACTABICHHBIA O0OBEKT 10KA3aTE€IbCTBOM, BBECTU
€ro B JIJI0, TO €CTh BKJIIOUUTh B CUCTEMY YK€ COOpaHHBIX JOKa3aTeJIbCTB, — 3TO
MCKJTIOUHTEIBHO IIPEPOraTHBA OPTaHa PACCIeI0BAHMS, IPOKYPOpa, Cyaa - .

CrnenoBaTenbHO, JEATENBHOCTh 3alUTHUKA HENb3sl Ha3BaTh COOMpaHUEM
JI0Ka3aTeNbCTB, TaK KaK pe3yJbTaThl €ro JACSITeNbHOCTH (PUKCHPYIOTCS B
JIOKYMEHTaX, KOTOpbIE HOCST HEeMpolecCyanbHbli XapakTep. CTaTyc 10Ka3aTeabCTB
OHM MOTYT IPHOOPECTH B TOM CIly4yae, €Clid CJIEIOBATeNIb MPOBEPUT U 3aKPEIUT
coepXamiytocsi B HUX HWHPOPMAIHMIO C TOMOIIBIO CIICJCTBEHHBIX JICHUCTBUI:
JIOTIPOCOB, 3KcnepTus U T.1. [loaToMy 3akoHOAaTENh, OOBSIBUB O IPaBe 3allUTHUKA
coOuparh 10Ka3aTeabCTBa, B JOCYACOHOM MPOU3BOACTBE B ACHCTBUTEIBHOCTH 3TO
npaBo He obecrneuni. CyObeKTOM cOOMpaHUS TOKa3aTeIbCTB SIBISIIOTCS OPTaHbI
YrOJIOBHOTO TNPECIIE0BaHMs, @ 3alIUTHUK B 3TOM MOXKET JIMILb UM COAEHCTBOBATS.
Wupopmanus, KOTOpPYHO 3allUTHUK MOXET IIOJy4yuTh B Ipoluecce cbopa
uH(pOpMallM1, MOXKHO Ha3BaTh JOKA3aTEIbCTBEHHOM.

duxcanys 10Ka3aTeNbCTB ¢ TOUKH 3PEHHSI THOCEOJIOTMH IPECTABIAET COO0M
OTpaKeHHE MPEIBAPUTEIHHO OIEHEHHOTO HX CopepkKaHus . OHAKO OTPaKEHHE B
JAHHOM CJIy4ya€ HOCUT BBIOOPOYHBIM XapakTep, OTPAKaeTCsl TOJBKO TO, YTO
NpEeCTaBIsIeTCs] HEOOXOMUMBIM CYOBEKTY 3aKperieHUs] (PaKTUUYECKHX JIaHHBIX.
3aKoH MpeaycMaTpUBaeT TPU OCHOBHBIE (POPMBI 3aKpEIUICHUS JIO0Ka3aTeNbCTB. a)
COCTaBJICHUE TIPOTOKOJIOB CIIEJCTBEHHBIX JIEHCTBHIA; 0) NPHOOIIEHHE K JOey
JOKYMEHTOB, B) MPHUOOIIEHUE K NIy BEIIECTBEHHBIX JOKA3aTeIbCTB U 00pa3IoB
JUISL CPAaBHUTEIILHOTO MCCIIE0BAHUS.

CocTaBiieHne TPOTOKOJIOB MOXHO OTHECTH K OJHOW W3 TJIaBHBIX (opM
3aKperIeHHsl JoKa3aTenbCTB. be3 mpoTokona miy npu HENpaBUIbLHO COCTAaBICHHOM
IPOTOKOJIE YTPAuMBAIOT 3HAYEHUE [UIsl Jlela IOKa3aHWsA, pe3yJbTaTbl OCMOTPA,
OCBHJIETEIbCTBOBAHUSA, OOBICKA, CIEJACTBEHHOIO JKCIEPUMEHTa U  JPYTUX

123 o ®enopor B.M. 3nauenue uctpeOoOBaHUS M TIPEICTABICHUS JOKYMEHTOB JJIT 000C-
HOBAHMS MPOIIECCYAIbHBIX PEIIeHUH 0 yroloBHOMY aeny. luc. ...kanx. ropua. Hayk. CapaTos,
1990.C. 41.

124 Cm.: Meiipep C.A. JlokazaTenbcTBa U JOKA3bIBAHHUE 110 YTOJIOBHBIM JI€JIaM: MPOOIEMbI
TEOPHH | MPAaBOBOTO perynupoBanus. — TombsatTa, 1998.C. 45.

12°Cm.: Benkun A.P. Teopust mokaszeiBanus. — M: Hopma, 1999.C. 141.
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CIeICTBEHHBIX JaecTBUil. I[IpoTOoKON JOJMKEH COOTBETCTBOBATH TPEOOBAHUSIM,
peaycMOTpeHHBIM cT. 166—167YIIK PO.

BcromorarenbHBIME 110 OTHOIICHWIO K COCTaBJICHUIO (BEIACHHUIO) MPOTOKOJIA
croco0aMy 3aKperieHUs JOKa3aTelbCTB CIYyXKaT 3BYKO3amucCh, (OTO-, KUHO- U
BHUJIEOCHEMKA, U3FOTOBJIEHUE CJIENKOB U OTTUCKOB CO CJEJOB HA MAaTEpHAIbHBIX
o0BeKTax, COCTaBJ€HHE IUIAHOB M  CXeM. Pe3ynpTaThl  NpPUMEHEHHS
BCIIOMOTATENbHBIX CIIOCOOOB 3aKpEIJICHHs A0Ka3aTelbCcTB — (hoHOTpaMMmbl, (HOTO-
rpaduu, crainpl, KHHOQHUIBMBI, BUAC03AINCH, CIENKH, OTTUCKH, TUIaHbI, CXEMBI —
ABIIAIOTCS MPUIOKEHUSIMH K MpoTokony. Camu mo cebe, 6€3 COOTBETCTBYIOLIETO
IPOTOKOJIA, TH MaTepuaibl HE MOTYT OBbITh HCIHOJB30BaHBI B IpoOIECCE JIOKa-
3piBaHMsl. [loTOMYy BBI3BIBAET COMHEHHE IPOBO3IJIALIAEMAas BO3MOKHOCTb
CChUIAThCA HA MPUJIOKEHUS K IMPOTOKOIY NPU HAJIUYMHU PACXOKACHUN C HUM.
HekoTopekle yueHble, cChUIasiCh HA TO, YTO B 3KCTPEMAIIBHBIX CUTYAIUsAX BO3HUKAIOT
TPYIHOCTH COCTABJIEHUS MPOTOKOJOB CJEACTBEHHBIX JCHCTBUM, MpENIararoT
HCTIOIB30BATh JUTS 3aKPEIUICHHS JOKA3aTeIbCTB HAYIHO-TEXHUYECKHE CPeIcTBa 20,

[IpuoOiieHue K  yrojaoBHOMY  Jely  JOKYMEHTOB  OCYILECTBIISETCS
cienoBareyieM TpU TPUHATAM UM peIIeHHs O TOM, 4To uHbopMalus,
COZAEPIKAIASCA B HUX, MOXXET MMETh 3HAYEHUE JUI1 YTOJIOBHOIO nena. B kauecTse
TaKUX JOKYMEHTOB MOIYT BBICTYNAaThb T€, B KOTOPBIX OTPA)XEHbl PE3YJIbTATHI
HENPOLECCYaIbHOM  JIESITENBHOCTH (omIepaTHBHO-PO3BICKHOM, PEXKUMHOM,
aJIMUHUCTPATHBHOM).

[Ipuobmienne K Jedy BEIIECTBEHHBIX JOKA3aTeNbCTB OCYIIECTBIISETCS
CIEAOBATEIEM IIyTEM BBIHECEHUS COOTBETCTBYIOLIEIO IIOCTAHOBJIEHUS I0OCIIE
OCMOTpa JAHHBIX IPEAMETOB M MNPOU3BOACTBA COOTBETCTBYIOIIMX JKCIEPTHS3.
[Ipouiecc coOupaHusi 10Ka3aTENbCTB UMEET MECTO, KaK Ha CTaAuM BO30YKICHHUS
YTOJIOBHOTO JI€JIa, TaK U Ha CTaAUU IPEABAPUTEIBLHOIO PACCICIOBAHMS.

YTOJIOBHO-TIpOLIECCYANIbHBIM ~ KOJIEKC P® He packpelBaeT MOHATUH
«TOKyMEHTaJbHasl IpPOBEpPKa», <«peBHU3uA». OnpeneneHus NaHHBIX IMOHITHUM
coaepxkarcs B [1on0keHNM O TOPSAKE B3aMMOAECHCTBHS KOHTPOJIbHO-PEBU3MOHHBIX
opranoB MunucrtepctBa ¢punancoB PD, denepanbHoii ciyx0bl 0€30MaCHOCTH TIPU
Ha3HaYCHWH peBm3mid (poBepok) ot 7 mekadbps 1999 r. Ne 8%/1033/717wu B
WHCTpYKIIMM O TOpSJKE TMPOBEAEHUS PEBU3UH W TNPOBEPKH KOHTPOJIBHO-
pPEBU3MOHHBIMU OpraHamMu MunuctepcTBa puHaHCOB PO, yTBEpKaAeHHON MPUKa30M
Munduna Poccun ot 14 anpenst 2000r. AHanu3 NOHATHITHOTO anmapara JaHHBIX
HOPMATHBHO-IIPABOBBIX AKTOB IIOKAa3bIBA€T, YTO JOKyMEHTalbHasi IpPOBEpKa M
peBU3MSA MOTYT MPOBOAUTHCS C IENbI0O TPOBEPKU (PUHAHCOBO-XO3SIICTBEHHON
JIeSITEIbHOCTH OpraHu3alui Ui BBISIBICHUS PECTYIUIEHUH, COBEPIICHHBIX B chepe
SKOHOMHKHM.

CobOupanue A0Ka3aTeabCTB HAa CTAAUU MPEIBAPUTEIBHOTO PaCCieIOBAHUS
OCYILIECTBJISIETCA B OCHOBHOM C TOMOILIBK MPOU3BOJACTBA  CIEACTBEHHBIX
nercTBuil.l TaBHOM OTJIIMUMUTENIBHOM 4YepTOHM CcOoOMpaHUs J10Ka3aTeJIbCTBEHHOMU

126HeTyXOBCKH171 A.A., lllypyxnos H.I'. Jloka3blBaHHE B YrOJOBHOM CYIOIPOM3BOJCTBE,
BHUJIBI U MTOPSAIOK MPOM3BOACTBA cieacTBeHHbIX aeiicTBuit (mo YIIK P® 2001r.).— Mocksa-Tyia.
2007. C. 18.
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UHPOpMAIIMU TI0 JIeaM O TPECTYIUICHUSX, COBEPIICHHBIX ocykaeHHbMH B UK,
SIBIISIETCSl WCIIOJIB30BAHUE PE3yJbTaTOB PEKHUMHBIX U  OMNEPATUBHO-PO3BICKHBIX
meponpusTHid. CrtocoObl cOOMpaHusl JOKa3aTeIbCTB 3aBUCAT OT CTaIUU, Ha KOTOPOU
OHO MPOU3BOIUTCS. Tak B CTaAUK BO30YKICHHUS YTOJIOBHOTO JIEa OCYIIECTBISETCS
JIMIIIb HAYaJIbHBIA 3Tan COOMpPaHUs JOKA3aTeNIbCTB, Yallle BCEro HEMPOIECCyaTbHBIN,
OIEPATHUBHO-PO3BICKHON,  PEKHUMHBIM. 3areM YK€  pe3ylbTarThl  JaHHBIX
MEpOTIPUATHNA 00paIIaroTCs B MporieccyanbHyto ¢popmy. CoOupanue 10Ka3aTenbCTB
JOJDKHO TIPOJIOJIKATHCS JIO TEX TOp, MOKa YroJIOBHOE JIEJI0 MMEET BO3MOXKHOCTH
JOCTYIKCHHS TIpeJielia JTIOKa3bIBaHUS BHE 3aBUCHUMOCTH OT 3aHSATOW OOBHHSIEMBIM
TIO3UITMH, B TOM YHCJIC U TIPH €r0 0TKa3e NPHU3HAHMSI CBOCH BUHBI.

[Tocne smmupudeckoro (MHPOPMAITMOHHOTO) YPOBHS IO3HAHHS OCYIIECT-
BJISIETCSI BBIXOJ Ha €ro JIOTHYECKHi ypoBeHb. Ha 3TOM ypoBHe clemoBaresb
oTBIeKaeTcs (abCTparupyercs) OT HEMOCPEACTBEHHBIX JAHHBIX U MX MCTOYHHKOB U
OTEpUPYET YCTAHOBICHHBIMH C WX TIOMOINBIO HAJACKHBIMH OCHOBAaHUSMHU
MOJTy4YeHHs BHIBOAHOTO 3HAHHS MOCPEACTBOM HX JOTHUYECKOH «0b6paboTkm»2’. Eé
IEJBI0 SBIISIETCS TIOJMydYeHUE U OPOPMIICHHE CIIEOBATE]IeM B CBOMX PEIICHHSIX IO
JeNy IOPUANYECKH 3HAYMMBIX BBIBOJIOB. JJaHHOMY YPOBHIO MO3HAHUS B CTPYKTYpe
npoIliecca JI0Ka3bIBaHUS COOTBETCTBYIOT ITPOBEPKA M OIICHKA JOKA3aTEIbCTB.

[TpoBepka noxazatenbcTB mnpenycMoTpeHa cr. 87 VYIIK P®d, koropas
omnpejenseT, Kak W KaKWMH CII0CO0aMU BO3MOXHO OCYIIECTBICHHE TPOBEPKHU
noka3atenbeTB.  Ilox  TpoBepKoil  JTOKA3aTeIbCTB IMOHUMACTCS COOTHECCHHUE
cleoBaTeNieM  COOpPaHHBIX IO JIeJdy  JOKa3aTelIbcTB € (aKTHICCKUMU
oOcrosiTennbcTBaMU Jiena. [IpoBepka JI0Ka3aTeabCTB OCYIICCTBIISICTCS ClIC0BATEIIEM
(mo3HaBaTeleM) IyTeM TIPOBEACHHS CIICACTBCHHBIX JICWCTBUM, COIOCTABJICHHS
UMEIONINXCS JI0Ka3aTelbCTB C BHOBH TOJMYyYEHHBIMH JOKa3aTeabCcTBaMU. Llenbro
IPOBEPKHU JI0Ka3aTeIIbCTB SIBIISICTCS YCTaHOBJICHHE COOTBETCTBUS
JI0Ka3aTeNbCTBEHHON MHpOopMaIuu (HhakKTUIEeCKUM 00CTOSTENIbCTBAaM Jiena. B ciyuae
oOHapyXeHHs  TPOTHUBOPEYHA  MEXIy  MOJIYYCHHBIMH  JOKa3aTeIbCTBAMHU,
clieoBaTeNlb MPUHUMAET MEPHl MO Pa3pelleHHI0 BBISIBICHHBIX MPOTHBOpeYHid. B
XOJIE paccieoOBaHUsl YroJIOBHOTO Jiefla MPOBEpPSIETCS KaKI0€ T0Ka3aTeIbCTBO B
OTJICIIBHOCTH, a 3aTeM IIPOBEpPKE ITO/JICKHUT BCS JIOKA3aTeIbCTBCHHAs 0asza IIo
yroinoBHomy paeny. CoOpaHHbie 1O Aeny (aKTHYECKHE TaHHBIE HE MOTYT OBITh
NpHU3HAHBI JT0Ka3aTeILCTBAMU, CCITH:

CBEJICHVSI O HUX HE TOYHO WJIM HETOJIHO 3a()UKCHPOBAHBI B IIPOTOKOJIE;

He Obla o0ecreyeHa COXpaHHOCTh JJOKA3aTeNIbCTB;

He ObUTH CO3aHbI YCIIOBHSI, UCKITIOYAIOIINE WX IMOAMEHY WIH MTOpYY;

UCKJTIOYCHA BO3MOKHOCTD MX TTPOBEPKH.

[TpoBepka 10Ka3aTeNbCTB SABISACTCS DJIEMEHTOM IpOllecca TOKa3bIBaHUS, TaK
KaK «HAJIMYWe B JieJie JOKa3aTeNbCTBA KaKOro-muOo (hakra emie He MpeaperiacT
JIOKa3aHHOCTH 3TOr0 (haKTa: JOKa3aTeNbCTBO MOXKET OBITh HEIOCTOBEPHBIM,
COMHHTEIIBHBIM, HEJIOCTATOUYHBIM JJISI TOTO, YTOOBI HA €T0 OCHOBAHWUHU CUUTATh ITOT

127FpOMOB H.A., 3aitueBa C.A., I'ymun A.H. Jloka3zaTenbCcTBa, X BUIbI U JOKa3bIBaHUE B
YrOJIOBHOM Tiporiecce: YdeOHo-npaktud. nocodue. —M.: [Ipuopuznar, 2012.C.67.
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daKT ycTaHOBIEHHBIM» 2. TONBKO B XOAE OCYIIECTBICHHS IMPOBEPKH MOXKHO
YCTAaHOBUTh  JIONIYCTUMOCTb  HCXOJHBIX  JIOKA3aTECJIbCTBEHHBIX  MaTEpHUAJIOB,
coOpaHHBIX B IpolLiecCE€ AOKa3bIBaHMsI, OMNPEIECIUTh HUCTOYHUKU J0KA3aTENIbCTB,
COBEpLIMTh JEHCTBUS 110 YCTAHOBJIEHUIO JOKAa3aTENbCTB, HEOOXOJUMBIX IS
JOCTIDKCHHS HMCKOMOTO 3HAHHS 00 SIeMEeHTaX NpeaMeTa JOKasbiBaHus - B
cootBercTBUH €O cT. 87 YIIK P® crnenoBarens 06s13aH NpoBepsATh 10KA3aTEIbCTBA
(kaxmoe W3 HUX M BCIO UX COBOKYITHOCTB), a TaKX€ COOTBETCTBHE MM CBOHUX
BBIBOJIOB B CHJIy HEOOXOJMMOCTH YyCTAHOBJICHHS (bakTUYECKON OCHOBBI
IIPAaBOIIPUMEHEHUS.

JI1st TpOBEpPKH AOKA3aTEIbCTB UCIOIb3YIOTCS PA3IMYHbIE METOAbl. OHUM U3
HUX SIBJISIETCSl aHaju3 CoAepX aHUs (PAKTHUECKUX [aHHBIX C TOYKH 3pPEHHUS HX
IIOJIHOTBI, HENPOTUBOPEUYMUBOCTH, JIOTMYECKOW IOCIEAOBATEIBHOCTUH HW3JI0KECHUS
CBEJICHUN W T.I. AHAIU3 COAEPkKAHUA KaXAO0ro JO0Ka3aTejabCTBA B OTACIBHOCTU U
COMOCTAaBJICHUE €ro C JPYrMMHU JOKa3aTeJbCTBAMU MPEACTABIAECT COOOM
MBICIIEHHYO0, JIoTH4YecKyto (opMmy npoBepku. CHaudajna cieqoBaTelb aHAJIU3UPYET
COZIEpKAHUE JI0KA3aTEeNbCTBA, IMPOU3BOJS MBICIICHHOE PACUICHEHUE CBEACHUN
0 (pakTax M O0OCTOATENBCTBAX, COAepKaIIMXCs B HeM. lIpu 3TOoM OH MccaeayeT ux
BHE CBSI3M W OTHOIICHHUU NPYT C APYroMm, Kak Obl paccMaTpuBas OOCTOATEIbCTBA
npeaMera JOKa3blBaHHUS UM MOOOYHBIE (PaKThl, CBENEHUS O KOTOPBIX HECET
JI0OKa3aTEIbCTBO, MO OTAEIBHOCTH, C Pa3HBIX CTOPOH M IOJ PA3NUYHBIMHU YTIAMH.
OTO MO3BOJIIET COCPENOTOYNTH BHHMMAHUE HAa OTAEIbHBIX CTOPOHAX, Kak
UCCIIeTyeMbIX (DAaKTOB, TaK U CBEJACHUN O HUX, TITy0Ke OCMBICIUTD U MOHATH ux. Ho
ONHOIO0 TAakKOro aHalau3a HENOCTATOYHO, II03TOMY JIMLO, OCYLIECTBIIAIOLIEE
J0Ka3bIBaHUE, JODKHO MPUOETHYTH K APYroMy CHOCOOY MPOBEPKH — COIOC-
TaBJICHUIO KAKJOTO OTACIIBHOIO J0KAa3aTeabCTBA C APYTMMH, UMEIOIUMUCS B JCIIE.
OTO NO3BOJIAET BBIABUTH COBIAJEHUS, DPA3IM4us, MPOTUBOPEUUS (PAKTUUECKHUX
JaHHBIX, a TAKKE MPUYMHBI OOHAPY>KEHHBIX IPOTUBOPEUUI .

ITpoBepka OCYyIIECTBISAETCS C MOMOILIBIO OMNPEIECIEHHBIX CIOCOO0OB, B TOM
YUCJIE U ITyTEM MPOBEICHUS OTACIIBHBIX CICICTBEHHBIX JECHCTBUM, HAIlpUMeEp, OYHas
CTaBKa, CJICACTBEHHBIN SKCIIEPUMEHT. ITU CIIOCOOBI HAIPABJIEHBI HA «U3BJICUEHUE»
coleprkalieiicss B coOpaHHbIX Matepuanax uHpopmaiuu. [IpoBepounbie neiicTBUs
MOTYT OBITh CaMbIMH Pa3HOOOPa3HBIMH — OT MPOCTOTO BHU3YaJbHOTO BOCIIPHUSTHS
(mpu TpOUYTEHHHM JTOKYMEHTa, OCMOTPE BEIIECTBEHHOTO J[0KAa3aTeNbCTBA) [0
CJIOKHEMIINX MHCTPYMEHTAJIBHBIX U AHATUTUYECKUX METOIOB, IPUMEHAEMBIX INPU
NMPOM3BOJICTBE  SKCIEPTH3bI -. Ecmm  coOGpaHHBIX 10 €Ty JOKa3aTelbCTB
HEJOCTATOYHO JUIA NPOBEPKH HMMEIOIIMUXCS CBEACHUM, CIEAYET IPOU3BECTU
JOTIOJTHUTENIBHBIE CIIEICTBEHHBIE U IIPOLIECCYAIbHBIE TEUCTBUA.

128Crporosua M.C. Kype coBerckoro yromossoro mporecca. —M., 1968.C. 303.
19T erenbkun B.A. IIpoBepka AOKa3aTENbCTB B CTPYKTYpE YrOJOBHO-MPOILIECCYATHHOTO
JOKa3bIBaHUs. ABTOped. Tucc. ...KaHa. Iopul. Hayk. M., 1993.C. 7.
130 pykakos ALIL VYTron0BHO-IpOLIECCYyaIbHOE JOKA3bIBAHHUE :MOHSTHE U CpencTBa. — M.
NudopmannonHo-uznarensekuii nom «Ddununab», 2008. C.27.
noB FO. K. OcHOBBI TeOopuu J10Ka3aTebCTB B YrOJIOBHOM Iporiecce. Hayuno-mpaktuyaeckoe
niocooue. — M.: dIpocriekr», 2012C.79.
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[IpoBepka [0Ka3aTeNbCTB HEOOXOAUMA JJii  TOro, 4YTOOBI CyOBEKT
JTIOKa3bIBaHUSI MOT YOEAUTHCS B JIOCTOBEPHOCTH, HAJIEKHOCTH COOPAHHBIX MO AEIy
JI0Ka3aTesIbCTB. JTO O3HAYAET, UTO BCE COOpaHHBIEC JI0KA3aTEIbCTBA 00pPa3ylOT Tak
HA3bIBAEMYIO JOKA3aTENbCTBEHHYIO IEMOYKY, TJIe KaXIblii moclieayronuil (axr
BBIBOJMTCS U3 MPEJbIIYIIETO, B pe3yJbTaTe 00pa3yroTcs CYKACHHUs, CIEeIYIOUIUE U3
NPEABIIYIIETO CYXKICHUS.

C cobupanrem 1 IPOBEPKON TOKA3aTEIIbCTB HEPA3PHIBHO CBSI3aH TPETHM dTar
mpoliecca JOKa3blBaHUSI — OLEHKa JoKa3aTeiabcTB. Kak mpaBuiio, OlIEHKa
JIOKA3aTEIbCTB 3aBEpIlIaeT MPOIECC JOKa3blBaHUS, [0 OKOHYAHUIO OLEHKU
JI0Ka3aTeIbCTB MPUHUMAIOTCS pelieHus no aeny. Kak sram poka3biBaHUS OLIEHKA
JIOKA3aTeNIbCTB OCYIIECTBIISIETCSI TOJIBKO JIOTHYECKUM criocoOom. llenpro omeHku
JIOKA3aTEIbCTB SIBISCTCS MPUHATUE PeleHus 1o Aeny. FOpuandeckyro cuily uMeeT
OIICHKA JI0Ka3aTeNIbCTB, OCYIICCTBIsIEMas cieloBaTeiaeM (JI03HaBaTelieM), TaK Kak
OT ATOM OLICHKH 3aBUCHUT IPUHATHE KOHKPETHOIO PEUIEHUA IO JIeNy, 3HAYUMOCTHU
KaXXJIOr0 OTJIEJIBHOTO J10KA3aTeNbCTBA U IOCTATOYHOCTH BCEM UX COBOKYITHOCTHU IS
pa3pelIeHs yTOJI0BHOTO Jea.

B xonme coOupaHusi ¥ TpOBEPKH [I0KA3aTEIbCTB B OMNpENEIEHHON Mepe
OCYILIECTBJISIETCS M WX OIleHKa. B XoJe mpeaBapuTesbHOrO paccieoBaHus,
0COOCHHO 70 MpeAbsBIEeHUS OOBMHEHHUS, Mpeo0iagaloT coOupaHHe W MpPOBEpKa
JIOKA3aTeNIbCTB, a B CYINEOHBIX MPEHHsIX — UX oleHka. OleHKa J0Ka3aTeabCTB
MPEANOIaraeT CIOKHYIO MBICIUTEIBbHYIO JEATeIbHOCTh CIAEA0BATENs, I03HABATEs,
IPOKYpOpa, CyIbH, OCYIIECTBISIEMYIO B JIOTHUECKHX (popMax MO yCTaHOBIEHHBIM
VIIK P® npasunam.

AHaM3upys B LIEJIOM 3aKOHOAATENbHBIN MOJAXO0/ K PErjiaMeHTallud OIEHKHU
JI0KA3aTEJIbCTB MOYKHO BBIJIEIUTH CIEAYIOLIME MPAaBUIIA:

1. VIIK P® 3akperisieT OpUHIUIT OLIEHKH JI0KA3aTEJIbCTB JO3HABATEJIEM,
cJeAoBaTeNeM, NPOKYPOPOM, CYAbEH, COTJACHO KOTOPOMY BCE JOKA3aTENbCTBA HE
MMEIOT 3apaHee YCTAHOBIECHHOW cuibl. OLIEHKA JOKa3aTEIbCTB OCYIIECTBISAETCS M0
BHYTpPEHHEMY YOEKJIEHUI0 KOMIIETEHTHOTO JIMIIA, PEaTU3YIOIEro IpoLecCyalbHyI0
NEATENbHOCTh, TO €CTh JO3HABATENS, CIEA0BATENS, IPOKYpOpa, CyIa;

2. B ocHOBY (hopMHpOBaHUS TAKOTO BHYTPEHHETO YOESKICHUS MOJIOKEHbI TPU
KpuTepusi: (aKTHIECKHI — COBOKYITHOCTh MMEIOITUXCSI TOKA3aTeIbCTB, IPABOBOM —
TpeOOBaHMsI 3aKOHA, ¥ JIMYHOCTHBIA — COBECTh OIICHUBAIOIIETO JINIIA;

3. Hu ogHO W3 BKIIFOUEHHBIX B IIETIOYKY YKA3aHHOW BHINIE COBOKYIMHOCTH
JI0OKA3aTEIbCTB HE MMEET 3apaHee YCTAHOBJICHHOW CHUJIbI U JIOJHKHO OIIEHUBATHCS
HapaBHE ¢ ApyruMu 1o odmum npasmwiam (ct. 17 YIIK PO);

4. Kaxnoe [0Ka3aTelbCTBO JIOJKHO OLIEHUBATBCS C TOYKU 3PEHUS
COOTBETCTBUSI TPEOOBAHUSIM OTHOCHMOCTH, AOIMYCTUMOCTH, TIOCTOBEPHOCTH, a BCS
COBOKYITHOCTh — JIOCTATOYHOCTH ISl paspeiieHust yrosioHoro gena (d. 1 cr. 88
VYIIK P®).MeTox OliEHKH TOKA3aTeIbCTB [0 BHYTPEHHEMY YOECKICHUIO CIMH IS
BCEX CTaJMM YTOJOBHOIO Mpoliecca. ITO 03HAYAET, YTO MPU OLIEHKE JOKA3aTENbCTB,
JOJDKHOCTHBIE JIMIIA HE CBSI3aHbI C OLIEHKOM JPYTrUX JOOJDKHOCTHBIX JIMI, U 3Ta
OIIEHKA MOKET OBbITh Pa3JIMYHOM.

OTHOCMMOCTh  JIOKA3aTENbCTB MPEANOJaraeT pa3peuieHue BOIpoca o
BO3MO>KHOCTH YCTAHOBJICHHSI HA OCHOBE COJICPXAIIUXCS B HUX CBEICHUIN JTaHHBIX O
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IOpU3HAKaX MPECTYIUIEHUs. JTO O3HAYaeT, YTO COOpaHHbIE JOKA3aTEIbCTBA UMEIOT
OTHOLIEHHUE K JAaHHOMY YrOJIOBHOMY Jeny. Kaxaoe moka3aTensCTBO, OJIYyYEHHOE B
paMKax HpOLECCYaJbHOW NEATEIbHOCTU JOJDKHO OBITh OLIEHEHO C TOYKU 3pEHUs
JIOCTOBEPHOCTH, TO €CTh Ha NMPEAMET aJEKBATHOCTU OTPAXKEHUS JEHCTBUTEIIBHBIX
00CTOSITENILCTB IPOUCIIEAIIETO COOBITUA.JJOCTOBEPHOCTD JOKAa3aTENbCTB — 3TO
CBOWCTBO, 3aKJIFOYAEMBbIX B HUX CBEACHUU. JlOCTATOYHOM CleAyeT NMpU3HATh TaKylo
COBOKYITHOCTb JJOKa3aTEIbCTB, HA OCHOBE KOTOPOM MOYKHO CJHEJIaThb BEPOSTHBIN
BBIBOJI O HAJIMYMU MPU3HAKOB MPECTYIJICHUS B pACCMAaTPUBAEMOM COOBITHH.

B Hacrosimee Bpems B y4UeHUH O JOKA3aTENbCTBAX IMPOJOJIKAECTCS JUCKYCCHS
110 TOBOJly TOT'O, YTO CTPYKTYypa JI0KA3bIBaHUS BKJIIOYAET B CEOsI €I1€ OJIUH DJIEMEHT
— WCIIOJIb30BAHME JI0KA3aTENIbCTB Ul IPUHATHS IPOLECCYaJbHbIX peleHni. B
pe3ysibTaTe AUCKYCCUHM CPOPMHUPOBAIMCH JIBE TOUKM 3peHUs. CTOPOHHUKHU NEpBOH
(kmaccuyeckoi) U3 HUX IOJIATAIOT, YTO MPOIECC JOKa3bIBaHUS MO YTrOJOBHOMY
Jely — O3TO C€IWHCTBO MBICIUTEIBHOM W II03HABATEIbHOW JACSATENBHOCTU
crnenoBarens (qo3HaBaTeNs), KOTOPBIA BKIIIOYAET B ce0sl TPH dIIEMEHTa: COOUpaHue,
IIPOBEPKY U OLIEHKY JT0Ka3aTesbCTB. CTOPOHHUKY IPOTUBOIIOJIOKHOW TOYKU 3PECHHUS
CYMTAIOT, YTO MPOLECC TOKA3bIBAHUS COCTOMT U3 YETBIPEX JJIEMEHTOB, I'ZIE, MOCIE
OLICHKH JI0Ka3aTeJIbCTB, MPUHUMAETCS pelieHre 00 MCIOIb30BaHUM J10Ka3aTeIbCTB

132
IIpH pacCiICaO0BaAaHHUU YTOJIOBHOTO JCja .

6.2.1Ipenmet 1 npeaeJibl JOKA3bLIBAHUS MO YTOJOBHOMY JI€JIy

Bce coBepmaeMble TpeCcTymI€HUs HMMEIOT HHAUBUIYANbHBIE OTIAYUS H
npu3Haku. BMmecte ¢ TeM Bce coBeplllaeMble MPECTYIUICHUS HUMEIOT PsJ 0OIIUX
MPU3HAKOB, MOCPEJCTBOM KOTOPBIX BCE 3THU JACSHUS MOXHO OOBEIUHUTH B OJHY
TPYIIITY MO/l HA3BaHUEM — MPECTYTUICHHS. 3aKOHOAATENb BRI HanboJiee oomume
MPU3HAKH, KOTOPBIC MPUCYIIX JTOO0MY MPECTYIUICHUIO M 0003HAYIIT UX TTOHITHEM
«IpeaMeT  AOoKa3biBaHuA». lIpenmer goka3blBaHWST — 3TO  COBOKYIHOCTH
00CTOSATEILCTB, MOJICKAIINUX YCTAHOBIEHUIO 10 KAXIOMY yroJioBHOMY neny. [lox
NpeIMETOM JIOKa3biBaHUsA (POJIOBOE IOHSATHE) TIOHMMAETCS COBOKYITHOCTH
(dhaKTHIeCKX 00CTOSTENHCTB, MOICKAINX YCTAHOBIEHUIO TI0O YTOJIOBHOMY JETy H
MMEIOIIUX MPAaBOBOE 3HAYEHHUE, T.e. 00ECMEUUBAIOIIMX MPABWIBHOE MPUMEHEHUE
HOPM pPAa3JIMYHBIX OTpacieil mpasa.

OO0s3aHHOCTh YCTAHOBJICHUSI TMpeAMeTa JOKAa3blBAHUS MO KOHKPETHOMY
YTrOJIOBHOMY JIENTy JIeKHUT Ha JI03HaBaTele, ciaeaoBarele, npokypope u cyae.B cr. 73
VIIK P® npeamer nokasbiBaHus cOOPMyIHpOBaH MPUMEHHUTEIBHO KO BCEM
YIOJOBHBIM  JenaM. OpgHako 1O  yroJOBHBIM  J€jdaM B OTHOLIEHUU
HecoBepiieHHoneTHUX (cT. 421 VIIK P®), 0 npuMeHeHHH MPUHYIUTEIBHBIX Mep

132 Cm. Hanpumep: benkun A.P. Teopus nokaspiBanus. Haydno-meronuueckoe nocodue.—
M.: UznatensctBo HOPMA, 1999.C. 1.; ConoBbeB A..b. Jloka3piBanre B HOCYAEOHBIX CTATUIX
yronoBHoro npouecca Poccun. Hayun. npaktuu. nocodue. — M., 2002.C.11.; Mycabupos P. /1.
Oco0eHHOCTH NEPBOHAYAIBHOIO 3Tama pacciael0OBaHMs TAKKUX HACHIIBCTBEHHBIX IPECTYIUIEHUH

IPOTHUB KU3HU U 37I0POBbS, COBEPIICHHBIMH paHEe CYAUMBIMU JHLIAaMU. ABTOped. ... K.I0.H.
Ya. 2003.C. 8.,u np.



107

MeauIMHCcKoro xapaktepa (ct. 434 YIIK P®) — npeaMer aoka3bIBaHUS HUMECT
omnpeneseHHble O0COOEHHOCTH, OOYCIIOBIEHHbIE CIEeUU(PUKON BO3PACTHBIX U
NICUXOJIOTUYECKUX OCOOCHHOCTEH CcyObekToB.  Crneuuduky Tak Xe HMEeT U
IpeaAMET JI0OKa3bIBaHUSI [0 YrOJIOBHBIM  JI€JaM, paccMaTpUBAEMbIM CYIOM C
y4acTHUEeM TMPUCSHKHBIX —3acefaTesiei, TaKk KakKk Ha pa3pelleHrue MPUCSKHBIX
BBIHOCATCSL JIUIIb BOIpOCh], ykazaHHble B cT. 339 VIIK P®, mpoumne Bompoch
paccmarpuBatorces 0e3 ux yuactus (cr. 347YIIK PD).

[IpenMeT nOoKa3bIBaHUSA BKIIOYAET OOCTOSATENBCTBA, YCTAHOBICHHE KOTOPBIX
JOJKHO MMETh MECTO B MPOIIECCE TOKA3BIBAHHS 10 KaXKIOMY YTOJIOBHOMY Jemy (CT.
73 YIIK P®). B Hero Bxomar Bce 0OCTOATENHbCTBA Jieja, MMEIOIIUE YTOJIOBHO-
IPaBOBOE M  YTOJIOBHO-TIpOIIECCyallbHOE 3HaueHue. llpeamer moxa3bIBaHUS
BKJIIOYAET B ce0d CIeAyIoIne 00CTOSITeNIbCTBA:

1. CoObiTvie  mpecTyiuieHus  (MecTo, BpeMs, Croco0  COBEpIICHHS
IPECTYIUICHHUA).

JI1st noka3piBaHUsI COOBITUS TPECTYIIICHUSI HEOOXOAUMO YCTAaHOBUTH!

a) UMEJIO JIK MECTO B JICHCTBUTEIHLHOCTH ONPEICICHHOE COOBITHE;

0) BO3HHKIIO JIU OHO B pE3yJIbTaTe ICITEIbHOCTH 4YEJOBEKA WM SIBUJIOCH
CJIEICTBUEM TPUPOIHBIX CHII;

B) BpeMs €ro BO3HUKHOBEHHsS, OCOOCHHOCTH pa3BHUTHs, HACTYIHBIIUE
MOCIIEICTBUS;

I) HaIW4Yhe NPUYMHHOW CBS3H MEXIY JCUCTBUSMH KOHKPETHOTO JIMIA U
HACTYMHUBIITNMU TIOCIIECTBUSIMHA;

1) TOTAIACT JI UCCIIEAYEMOE COOBITHE TIOJ] MPU3HAKK KOHKPETHOTO COCTaBa
MPECTYIUICHUS, MpeaycMOoTpeHHOro YK PO.

Takum o0Opa3oM, B COOBITMM MPECTYIUICHUS HAXOJUT CBOE OTpPaKEHHE Kak
OoOBeKTHBHAsE CTOpOHA (BpeMs, MeCTO, CIoco0 U Jpyrue OOCTOSATENbCTBA
COBEpILICHUS MPECTYIUICHHS), TAK U caM OOBEKT BO3JCHCTBUS MPUPOIHBIX CHII MU
BOJIEBBIX BO3JIEUCTBHUI CyOBbekTa. Mexay TeM MoJ0OHbINA MOAXOMA MPU OTCYTCTBUU
COOBITHS MPECTYIICHUS U COCTaBa MPECTYIJICHUS B ACSTHUU U (POPMYIMPOBAHUU UX
B 3aKOHE B KauyeCTBE CAMOCTOSITEIBHBIX OCHOBaHMN NPHUBOJUT TOMY, YTO B
CJIEICTBEHHOMW MPAKTUKE OHU HE Pa3TPaHUUMBAIOTCS.

2. BUHOBHOCTH JIMIIa B COBEPILICHUU NpPECTyIieHUs, (HopMa BHHBI U €ro
MOTHBBI.

CornacHo naHHOMY TPeOOBAHMIO 3aKOHA B MPOLIECCE JOKA3bIBAHUS JOJKHO
ObITh YCTAQHOBJIGHO JIMIIO, COBEPILMBIIEE MPECTYMJICHUE, €ro BHHOBHOCTh B
COJIEIHHOM TMpeCcTyIUIeHnd, (opmMa BHHBI U MOTHBBI. YCTaHOBJICHHME JIMIIA,
COBEpUIMBIIETO MPECTYIUICHHE, NPEANojaraeT BbIICHEHHE C JOCTOBEPHOCTHIO
JAHHBIX, YJIOCTOBEPSIONIMX €ro JUYHOCTh: (hamMuiIvM, UMEHHU, OTYECTBA, AAaThl U
MecTa poXKaeHus, MecTta paboTsl U ap. IIpu sToM mopsiekaT HOKAa3bIBAHUIO U
00CTOSITEIBCTBA, XapaKTEepPU3YIOUIUE OOBHMHAEMOrO0 KaK CyObEeKTa COBEpIICHUS
KOHKPETHOT'O MPECTYIUICHUS: TOCTH)KEHHE BO3pacTa YroJIOBHOM OTBETCTBEHHOCTH,
BMEHSIEMOCTb, 3aHSTHUE  OINPEACICHHOW  JOJKHOCTH, MNPUHAMIEKHOCTh K
CrieuaIbHOMY CyOBEKTY U T. .

Hapsimy ¢ ycraHoBieHueM  JMIa, COBEPILIMBIIETO  MPECTYIUICHHE,
JIOKa3bIBAaHUIO MOAJIEKAT HAJIMYME YMBICIA WM HEOCTOPOKHOCTH B €r0 JACHCTBUSIX,
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KOHKpETHBIE ()OPMBI, B KOTOPHIX OHH peaM30BaIMCh. B ciydae yMBIIUIEHHOTO
COBEPIIICHUS PECTYIUICHUS TOKA3bIBAHUIO MOJIEKAT MOTUB U 11€JIb MPECTYIICHNUS,
0e3 yCTaHOBJEHUS KOTOPhIX HEBO3MOXKHO TIPaBUJIBHO  KBaJIU(UIIMPOBATH
MpeCcTyIUIeHUe, Ha3HAYUTh OOBHHIEMOMY COpa3MEPHYIO Mepy HaKa3aHMUS.

MoTuUB TIpecTyIUICHUs BKJIIOYEH B KpPyr OOCTOSITENBCTB, TMOMJIEKAIIUX
JIOKA3bIBAHUIO MO KaXJOMY YTrOJIOBHOMY €Ty, BHE 3aBUCUMOCTH OT TOTO, BXOJIUT
JU OH B COCTAaB COOTBETCTBYIOILIEIO MPECTYIUICHUS WM HET. 3aKOH HE YKa3bIBaeT
IEJIM MPECTYIUICHUS CPpeId 00CTOATEILCTB, TTOIJICKAIINX JOKA3bIBaHUIO. B oTiimune
OT MOTHBA ILIeJib MPECTYIUIEHUS - 3TO TOT pPe3yJibTaT, IOCTUTHYTh KOTOPOTO
CTPEMUTCS JINIIO0, COBEpPIIAroIee npecTyIuieHne. Ecim MOTHB - 3To moOyKIeHne, TO
[EeNb - JKENAeMbli KOHKPETHBIA pe3yJbTaT MPECTYMHOM neaTenbHOCTH. OObIYHO
1[eJIb YCMAaTPUBAETCA W3 CAMOI0 XapaKTepa YMBIIIJIEHHO COBEPIIEHHOIO JIESHUS.
Ecau 3Toro ciuenaTth Henb3d, 1Ieb IOAISKUT JOKA3bIBAHHUIO.

3. O0cToATENhCTBA, XapaKTEPU3YIOITUE TUIYHOCTH OOBHHSIEMOTO.

[Tyakr 3 u. 1 cr. 73 YIIK Poccuiickoit denepanui OTHOCUT CBEICHUS,
XapaKTepU3YIOIIUe JIMYHOCTh OOBUHIEMOT0, K YUCITY OOCTOSITENBCTB, MOIJICKAIINX
JIOKa3bIBAHUIO TI0 YTOJOBHOMY Jieny. VX BBISBIICHHE HEOOXOAMMO JIJIsl pa3perieHus
KaK yTOJIOBHO-TIPABOBBIX, TaK U YTOJOBHO-TIPOIIECCYyaIbHBIX BOIPOCOB, & UMEHHO:

0 11eJ1ecO00Pa3HOCTH PHUBJICUCHUS JTUIA K YTOJIOBHONW OTBETCTBEHHOCTH,

0 KBau(UKAIUU TEUCTBUI OOBUHSIEMOTO;

0 MPUYUHAX U YCIOBHSIX, CTIOCOOCTBOBABIINX MPECTYIICHUIO;

0 HATUYHAHT 00CTOSITEIILCTB, CMSATYAIONINX 158107 OTSTJAIOIINX
OTBETCTBEHHOCTD;

0 BUJIE U pA3MEPE HAKA3aHUS,

0 BbIOOpE BHJIa UCTIPABUTEIBLHOTO YUPESKICHUS;

O IPUMEHEHUM YCIOBHOIO OCYKJICHUS;

0 HE0OXOAMMOCTH M30paHUs MEPhI MPECEUCHMUS;

0 HaJIMYUU WIK OTCYTCTBHM CYAUMOCTH.

4 XapakTep U pa3Mep Bpea, MPUUMHEHHOTO MIPECTyIICHUEM

K nanHO#l rpymnme oOCTOATENBCTB OTHOCSATCS T€, 3HAHUE KOTOPBIX
HEOOXOJMMMBI JUIsl BHIBOJA O HAJWUYWHM WA OTCYTCTBHUH Bpeaa, MPUINHEHHOTO
npectyruieHneM (BKJIFOYasi €ro xapakrtep u pasmep). K maHHbIM 00CTOSTETHCTBAM
OTHOCSAT. HAJIWYUE JCUCTBHUS, KOTOPHIM OB TPUYMHEH BpeH; CYIIECTBOBAHUE
NPUYMHHON CBA3M MEXKAY YKa3aHHbIM JICHCTBHEM M MPUYUHEHHBIM BpEIOM;
COBEpPIICHHE OTOTO JCHCTBUS OOBUHSEMBIM; TPEIBUJICHUEC OOBUHSICMBIM
MOCJICICTBUI CBOMX JAEUCTBUN, CBA3aHHBIX C BPEAOM.

JlokaspiBaHWE ATHUX OOCTOSTEIHCTB TO3BOJSIET OCYIIECTBUTH MPaBUILHYIO
YTOJIOBHO-TIPABOBYIO  KBaJu(UKAIMIO  JIEUCTBUNA  OOBHHSEMOrO,  OIICHUTH
OOIIIECTBEHHYIO OIACHOCTh COJESHHOTO WM, HAa3HAYUTh COPA3MEPHYI0 Mepy
HaKaszaHWsl, MPUHATH HaJJIeXkKalue Mepbl JJIsi 00ECIeUeHUs] 3aKOHHBIX MHTEPECOB
MOTEPIIECBIIUX.

B ciiydae npuunMHEHUs] MPECTYIUIEHUEM BpEJa 310POBbIO MOTEPIICBUIETO B
mporiecce J0Ka3bIBaHUS JOJDKHBI OBITh YCTAaHOBJIEHBI CTEIEHb TSKECTH Bpela,
HACTYIUBIIME TIOCJIEACTBUS, BKJIIOYasl CTENEHb pPacCTPOMCTBA MCUXUYECKOU
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NeSATEIbHOCTH, €CJIM OHO UMEJI0 MECTO, a TaKKe PacXoibl, 3aTPauy€HHbIE HA YXO[I,
JICYCHHE U T. II.

[lo pmemaMm 0  TOpecTYIJIEHUSX, PpPeE3YyJbTaTOM  KOTOPBIX  SIBJISIETCS
UMYIIIECTBEHHBIN Bpell, K 0OCTOSTENbCTBAM, MOMJIEKAITUM JI0Ka3bIBAHUIO JIOJKHBI
OTHOCUTBLCSl peajibHas CTOMMOCTh TOXMIICHHOTO HMYyIlecTBa (McUucsieMas o
CYIIECTBYIOIIMM  pacieHKaM), (aKTOpbl, XapakTepU3yIIIUe CyObEKTHBHYIO
LEHHOCTh JIaHHOI'O MMYILECTBA JUIl MOTEPHEBIIEro, a TaKXe IMOCIEICTBUS
(HacTynHBIIIME WJIH KOTOPHIC MOTJIM HACTYIIHTH).

7. OO6CTOATENBCTBA, UCKITIOYAIOIIHNE MPECTYITHOCTh U HAKa3yeMOCTb JCSTHUS

B psine cmydaeB nesHuE BHEIIHE MOXET OBITH CXOXXHM C MPECTYIICHUEM,
OJIHAKO HAJIWYUE OIpeNeJCHHBIX OOCTOATENbCTB JIMIIAET €ro MPHU3HAKOB
npectymieHus. B YK P® npegycmMoTpeHo 1iecTh 00CTOSITENBCTB, UCKITFOYAOIINX
npecTynHocTh aesHus (c1.37—42):Heo0xoaumas 000poHa, MPUUUHEHUE Bpeaa MpU
3a/IepKaHUU JIMIA, COBEPIIUBIIETO TMPECTYIJICHUE, KpalHsis HeoOXOAUMOCTb,
dbu3nUeckoe WM MCUXUYECKOE MPUHYKACHUE, OOOCHOBAHHBIA PHUCK, MCIIOTHEHHE
npukKaza wuiau pacnopspkenus. ColuanbHO-IpaBoOBas MPUPOJA MEPEUUCICHHBIX
00CTOSITEIBCTB TAKOBA, YTO OHU HE TOJIBKO MCKJIIOYAIOT MPECTYIMHOCTD JIEIHUS, HO U
B HEKOTOPBIX CIydyasx JEJal0T COOTBETCTBYIOIIEE JESIHUE IPAaBOMEPHBIM,
OOLIECTBEHHO TOJIE3HBIM.

8. OO0crosATENBCTBA, CMIATYAIOIINE WA OTIATYAOIINE HaKa3aHHE

JlanHble  OOCTOSATENbCTBA  XApaKTEPU3YIOT  COBEPILIEHHOE  BHUHOBHBIM
MPECTYIUIEHUE, €ro JIMYHOCTh U B CUJIY 3TOr0 CHOCOOHBI MOBIUATH HA BUJl U MEPY
Ha3HayaemMoro  HakazaHus.  OOCTOATENbCTBa,  CMATYAIOIIME  HaKa3aHUE,
perymupytores 4. 1 ctr. 61 VK P®, cormacHo KOTOpoil CMST4aromiaMu
00CTOSATEILCTBAMU MTPU3HAIOTCS:

a) COBEPIIICHUE BIEPBbIC MPECTYIUICHUS HEOOJBIION WU CPpEAHEH TSHKECTH
BCJIEACTBUE CIIy4ailHOTO CTEUEHUS OOCTOSTENbCTB;

0) HECOBEPIICHHOJICTHE BUHOBHOTO;

B) OEpEMEHHOCTD;

I') HATMYKE MAJIOJIETHUX JIETCH Y BUHOBHOTO;

1) COBEpIICHHE MPECTYIUICHUS B CHIIy CTCUYCHHS TSDKEIBIX JKH3HCHHBIX
00CTOSITENHCTB MO0 110 MOTUBY COCTPaaHUS;

€) COBEpIICHUE MPECTYILICHUS B pe3ybTaTe (PU3NIECKOTO I TICHXUYECKOTO
OPUHYXJIEHUS 00 B CUITy MAaTEpPUATBLHOMN, CIIy>keOHOM MITM HHOM 3aBUCHMOCTH;

) COBEpIICHUE MPECTYIUICHHUSI NPH HAPYIICHUHM YCIIOBUU MPABOMEPHOCTH
HEOOXOIUMOW OOOpOHBI, 3aJepiKaHus JIMIA, COBEPIIMBUIETO MPECTYIUICHHUE,
KpaiiHeil HeoOXoIuMOCTH, OOOCHOBAaHHOTO PHCKA, HCIIOJHEHUS TpUKa3a WU
pacropsHKEHHUS,

3) MPOTUBONPABHOCTh WM aMOPAJIbHOCTh TOBEJCHHUS IOTEPIIEBIIETO,
SIBUBLIETOCS TOBOJIOM JUIsI PECTYIUICHHUS,

) sIBKa C MOBUHHOM, aKTUBHOE CIIOCOOCTBOBAHHME PACKPBITUIO MIPECTYILICHHUS,
U300JIMYEHUIO JIPYTUX COYYACTHUKOB MPECTYIUIGHUS M PO3BICKY HMYIIECTBA,
JTOOBITOTO B pe3yJibTaTe MPeCTYIJICHUS,

K) OKa3aHWe MCIUIMHCKOM W  WHOW  IOMOINM  IOTEPIICBIIEMY
HEIMOCPEJICTBEHHO IOCJE COBEPILICHHS MPECTYIUIEHUS, JOOPOBOJIBHOE BO3MELIEHUE
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UMYIIIECTBEHHOTO yIliepda U MOpaJbHOTO Bpena, MPUYMHEHHBIX B peE3yibTaTe
NPECTYIJICHUS], WHbIE JIEWCTBHs, HaNpaBieHHblE Ha 3arjaXuBaHUE Bpela,
MPUYUHEHHOTO MOTEPIIEBIIEMY.

[Ipu Ha3HAYEHUM HaKa3aHUS MOTYT YUYUTHIBATHCS B KAUECTBE CMATYAIOIINX U
00CTOSITENILCTBA, HE NPEAyCMOTpeHHbIe dYacTbio mepBoil cT.61 YK P®. Ecnu
cMmsryaroniee 0OCTOSITENbCTBO — MPEAYCMOTPEHO  COOTBETCTBYIOLIEH — CTaThei
Ocobennoit vactu YK P® B kauecTBe mpu3HaKa MpecTyIUICHHs, OHO CaMO 10 cebe
HE MOKET MOBTOPHO YUUTHIBATHCA IPU HA3HAYEHUN HAKA3aHUS.

[lepedyernr 0OCTOSATENHCTB, OTATUAIOIINX HaKa3aHWe, MpUBENEH B 4. 1 cT. 63
YK P®. Otsryaroniumu 06CTOATEIbCTBAMH IPU3HAIOTCA:

a) peUUANB MIPECTYILICHHIA;

0) HaCTyIUIEeHHME THKKUX TMOCIEACTBUH B  PE3y/IbTaTe COBEPIICHHUS
MPECTYIICHUS;

B) COBEpIICHUE MPECTYIUICHUS B COCTaBE TPYIIbI JIMI, TPYIMIbl JIHI IO
peIBapUTEILHOMY CrOBOPY, OpPraHM30BaHHOM TPYIINbl WIW MPECTYIHOrO
coo01ecTBa (MPECTYMHON OpraHU3allim);

) 0c000 aKTHBHAS POJIb B COBEPILICHUH MTPECTYIIICHHUS,

1) TIPUBJICYCHHE K COBEPIICHUIO MPECTYIUICHHUS JIUI, KOTOPHIE CTpPaJaroT
TSOKEJBIMU  TICUXUYECKUMHU PACCTPOWCTBAMU JUOO HAXOISATCS B COCTOSIHUU
ONbSHEHUs, a TaKXe JIMIL, HE JOCTUIIIMX BO3pacTa, C KOTOPOro HACTyHaeT
yrOJIOBHAsi OTBETCTBEHHOCT;

€) COBEpIICHHWE TMPECTYIUICHWS 110 MOTHBY HAIMOHAJILHOMW, pPAaCOBOH,
PENUIMO3HOM HEHABUCTH MJIM BPAXK/Ibl, U3 MECTHU 3a IPABOMEPHBIE IEUCTBUS APYTUX
JWI, a TaKkXkKe C LENTbI0 CKPBITh JPYroe MPecTyIUIeHHEe WIH OOJIETYUTh €ro
COBEPILICHHUE;

) COBEpIICHHUE MPECTYIUICHHsI B OTHOIIICHUH JIUIA WIN €ro OJIM3KUX B CBSI3U
C OCYILECTBJICHUEM JIaHHBIM JIUIIOM CIY>KEOHOUN AESATENbHOCTH WM BBINOTHEHUEM
00I1IECTBEHHOI'O JI0JITA,

3) COBEpIICHHWE MPECTYIUICHUS B OTHOLICHHM J>KEHINWHBI, 3aBEJOMO JIJIs
BUHOBHOT'O HaXOJSUIEHCS B COCTOSIHUM OEpPEeMEHHOCTH, a TaKK€ B OTHOUICHUU
MaJIOJIeTHEro, APYroro O€33alIMTHOr0 WM OECHOMOIIHOrO Juna b0 Juia,
HaXOJAIIErocs B 3aBUCUMOCTH OT BAHOBHOT0;

M) COBEpIICHHWE TPECTYIUIGHUSI C OCO0OH JKECTOKOCTBIO, Cai3MOM,
U3/I€BATENIbCTBOM, a TAKKE MYUYECHHUSIMH JIJIs1 IOTEPIIEBILIETO;

K) COBEpIICHHWE MPECTYIUICHHS C WCIOIB30BAHUEM OpYXKHUsS, OOEBBIX
MPUIIACOB, B3PHIBUATHIX BEIIECTB, B3PBIBHBIX WJIM UMHUTHUPYIOIIUX HUX YCTPOMCTB,
CIELUAJIbHO HM3TOTOBJIEHHBIX TEXHHUUYECKUX CPEACTB, SJIOBUTHIX U PAJTUOAKTHBHBIX
BEIECTB, JIEKAPCTBEHHBIX M HHBIX XUMHUKO-(apMaKOJIOTHYECKUX IpenapaToB, a
TaK)Ke ¢ MPUMEHEHUEM (PU3NYECKOTO MM IICUXUYECKOTO MPUHYKICHUS,

J) COBEpIICHHE TMPECTYIUICHUS B YCJIOBUAX YPE3BBIYAHOIO TOJIOXKCHUS,
CTUXUMHOTO WJIM HMHOTO OOLIECTBEHHOIO OEICTBUSA, a TaKKe NpPHU MacCOBBIX
oecnopsiaKax;

M) COBEpIICHHE TMPECTYIUICHUsI C MCIOJIb30BAaHHUEM JOBEPHsI, OKa3aHHOTO
BUHOBHOMY B CHIIY €T0 CIY»KE€OHOTO MOJIOKEHHUS WM JOTOBOPA,
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H) COBEPIICHUE MPECTYIUICHUS C UCIOJIb30BaHUEM (OPMEHHOHN OICIKIBI MU
JOKYMEHTOB MPEICTABUTENS BIIACTH;

0) COBEpIICHHWE YMBIIUICHHOTO NPECTYIUICHUS COTPYIHUKOM OpraHa
BHYTPEHHHUX €.

Ecnu orsardaroniee 0OCTOSITENBCTBO MPEAYCMOTPEHO COOTBETCTBYIOLIEH
cratbeit OcoOenHoli dacTtu Hacrtosimero Konmekca B KadecTBe MpHU3HAKA
IMPECTYIUICHUS, OHO CaMO TO0 ceb0e He MOXXET TOBTOPHO YYHUTHIBATHCS MPHU
Ha3HAYEHUU HAaKa3aHUSI.

9. O6cTosTeNnbCTBA, KOTOPHIE MOTYT MOBJEYb OCBOOOXKIEHHE OT YrOJOBHOM
OTBETCTBEHHOCTHU Y HaKa3aHUs

CrnenyeT y4yuThIBaTh, YTO YTOJIOBHBIM 3aKOH MPOBOAUT Pa3IUUYHE MEXIY
OCBOOOKICHHEM OT yrojioBHoW otBercTBeHHOoCcTH (1. 11 VK P®) w
ocBoOoOkaeHHeM oT Hakazanus (r1. 12 YK P®). IlpeaycMoTpeHO MSTh BHIOB
OCBOOOXIEHUSI OT YTrOJOBHOM OTBETCTBEHHOCTU: B CBSI3M C JIEATEIbHBIM
pacKasiHHEM JIMIA, COBEPIIMUBIIETO NPECTYIUICHUE; B CBA3U C MPUMHPEHUEM JINILIA,
COBEPILMBIIETO MPECTYIUIEHUE, C MOTEPHEBIINM; OCBOOOXKICHHE OT YTrOJOBHOM
OTBETCTBEHHOCTH IO JieJlaM O TMPECTYIUIEHUsIX B cdepe HKOHOMHUYECKOM
JEATEIIbHOCTH; B CBSI3U C MCTEYEHUEM CPOKOB JIABHOCTH; B CBSI3U C aMHHCTHEH, a
TaK)K€ CeMb BHJIOB OCBOOOXIECHHS OT HAaKa3aHUA: YCIOBHO-AOCPOYHOE; 3aMeHa
HEOTOBITON YacTH HakKa3aHus O0oJiee MATKUM Haka3aHUEM, OCBOOOXKIEHHE OT
HaKa3aHUS B CBSI3UM C M3MEHEHHEM OOCTAaHOBKH; B CBS3U C OOJIE3HBIO; OTCPOUYKA
OTOBIBaHUS HAaKa3aHWsI OCPEMEHHBIM KEHIIIMHAM, UMEIOIUM MaJlOJIETHUX JIETCH; B
CBSI3U C WCTEYCHUEM CpPOKa JaBHOCTH OOBHHUTEIHLHOTO TPHUTOBOPA; BCICICTBHUE
MTOMUJIOBAHHSI.

Kaxnomy u3 BUIOB OCBOOOXKIECHHUS OT YrOJOBHOW OTBETCTBEHHOCTH U
HaKa3aHUs  COOTBETCTBYET  YCTAHOBJIEHUE  OMpPEAENIEHHbIX  OOCTOSTEILCTB.
B coorBeTcTBMM ¢ 3aKOHOM B IPEAMET JOKa3blBaHUS BXOASAT TaKkKe
00CTOSITEBCTBA, CHOCOOCTBOBABIIME COBEPIICHUIO MPECTYIJIEHUS, KOTOpbIE
nojyiekat BeisiBieHuto (4. 2 cr. 73 VIIK).

[IpyHumMass BO BHHUMAaHHE JIONMOJHUTEIBHOE 3HAY€HUE OOCTOSATEILCTB,
CIIOCOOCTBOBABIIIMX  COBEPIICHUIO  TPECTYIUICHUS, IO  OTHONICHHUIO K
obcrositennbcTBaM, mepeuncienabiM B 4. 1 cr. 73 VIIK, 3akoHOmartens
yCTaHABIMBAET HEOOXOAMMOCTh WX BBISBICHUS, & HE JTOKA3BbIBAHUS IMOCPEICTBOM
JIOKa3aTeJIbCTB.

[TockonmbKy B XOJ€ TPEABAPHUTEIBHOTO CIEACTBUS  JOJKHBI  OBITh
YCTaHOBJIEHBI BCE OOCTOSTENbCTBA, MAIOLIUE CYAy BO3MOKHOCTH BCECTOPOHHE,
MOJIHO U OOBEKTHMBHO PACCMOTPETH JNIETI0, MPEIMET IOKA3bIBaHUS OJWHAKOB Ha
MpPEABAPUTEIILHOM PaccieoBaHud U B cyae. OIHAKO 3TO HE UCKJIIOYAET TOTO, 4TO
peanbHBIi 00bEM TMpeAMeTa [OKa3blBaHUSI Ha OTUX CTAIUAX MOXKET ObITh
paznuuHbiM. Tak, B XojAe paccieoOBaHUSI MOTYT BBISICHSTHCS OOCTOSATENbCTBA,
KOTOPBIE CyJl COYTET HE UMEIOIMMU 3HaueHus1. C Ipyroi CTOPOHBI, B Cy/l€ MOTYT
UCCJIEeN0BAThC (PaKThl, KOTOpbIEe HE ObUIM YCTAHOBJIEHBI CIEAOBaTENIeM. Y YUThIBas
3TO, 3aKOHOJATENb MPEAYCMOTPEN BO3MOXHOCTh W3MEHEHUsI OOBHHEHHUS B
CyneOHOM pa30upaTeNbCTBE, €CIIM 3TUM HE YXYAIIAETCs MOJIOKEHUE TOJCYIUMOTO
Y HE HapYIIAeTCs €ro MpaBo Ha 3allUTY.
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10.06cTosTenbecTBa, MOATBEPKIAIONIME, YTO apEeCTOBAHHOE HUMYILECTBO
HAXUTO MPECTYMHBIM ITyTEM

Peub nner 06 umyiecTse, B KOTOpoe ObLIO MPEBPAIICHO UK MTPE0oOpPa30BaHO
MMYIIIECTBO, MOJYYEHHOE B PE3yJIbTaTe€ COBEPIIEHUS MPECTYIUICHUS, U JOXOAbl OT
Hero. Takke 3aKOHOJATEeNb TOBOPUT O BO3MOXKHOCTH KOH(HCKAIMKW MUMYIIECTBA,
KOTOpPO€ HCMOJb30BANIOCh WM MPEAHA3HAYajJoCh JJs COBEPILEHUS BechMa
OTPAaHMYECHHOIO Kpyra IEsSHHMMU. CONEHUCTBUE TEPPOPUCTHUECKOM IEATEIBHOCTH B
dopme punancupoBanus teppopusma (cr. 205.1VYK), opranusanus HE3aKOHHOTO
BOOPY)KEHHOT0 (DOPMHPOBAHUS WM ydacTus B HeM B popme puHaHcupoBaHus (CT.
208 VYK), a Takke i (UHAHCHPOBAHUS OPraHW30BAHHOW TPYIIBI (TaKUX
KBAM(ULIUPOBAHHBIX U 0CO00 KBaJM(PHUIMPOBAHHBIX COCTAaBOB MHOTO B
Ocob6ennoit yactu YK P®, HO 3akoHOjaTenb OrpaHUYMIICS TOJIBKO (HopMoit
coyyacTus, Iojaras, BHAMMO, 4YTO 32 BCE€ MPECTYIUICHUS, COBEPILECHHbIE
OpTraHU30BAHHOW TPYIIIOH, K OTBETCTBEHHOCTH OyAyT MpPHUBICYEHBI JIMIIA,
(bPMHAHCUPOBABIIIKE ATy TPYIIY) U MPECTYITHOTO COO0IIeCcTBa (BUAUMO, PEUb UICT O
JUIAX,  CHOCOOCTBYIOUIMX  MaTEpHalbHO  COBEPIIECHUIO  MPECTYIICHUS,
npexycMorperHoro cr. 210VK). '

11.006crosiTenbeTBa, CIOCOOCTBOBABIINE COBEPIICHHUIO mpecTymieHus. K
TUM 0OCTOSITENHCTBAM OTHOCSTCS:

a) YCIIOBUS KU3HW W BOCIHTAaHUS OOBHHIEMOIO, CIOCOOCTBOBABIIHE
(OpMHUPOBAHUIO Y HErO ACOIHAIBHON MCUXOJIOTUYECKON yCTaHOBKU. OOBIYHO OHH
YCTAaHABJIMBAIOTCS 10 YTOJOBHBIM JIeJlaM B OTHOIICHUW HECOBEPIICHHOIETHUX (IT.2
9.1 c1.421VIIK POD);

0) HETOCPEICTBEHHBIN MOBOJI K COBEPIICHHIO YMBIIUIEHHOTO MPECTYILICHHS
(ccopa, HexBaTKa JieHer, Ipoch0a APyrux Juil). HacTo MoBoj COBIAAAaET C MOTHBOM
npecTyIuieHus (KOPBICTh, CEKCyaTbHbIE MOOYKICHUS);

B) OOCTOSITENILCTBA, OOJICTYUBIINE JAOCTHIKEHHE IPECTYIHOIO pe3ysibTaTa
(oTcyTcTBHE WM IJIOXasi OpPraHU3alMs OXpaHbl HMMYIIECTBA HA MPEANPHUATHH,
c1aObli  KOHTPOJb HaJ HECOBEPUICHHOJIETHUM OOBUHSEMBIM CO CTOPOHBI
poauTenei, 6eCIOMOIIHOE COCTOSHHE MTOTEPIICBIIETO).

[lepeuncnennple  OOCTOATENBCTBA  YCTAHABIMBAIOTCA B IpoIlecce
noka3piBaHus. OOCTOSITENBCTBA, CIIOCOOCTBOBABIIINE COBEPLICHUIO MPECTYIICHUS,
BIMSIOT Ha BHJ M MEpy YTOJOBHOH OTBETCTBEHHOCTH OOBHUHSEMOTO, MOATOMY
JIOJDKHBI YCTAHABIMBATBCS TIPH TIOMOIIN JOKA3aTEIbCTB

[To mr00oMy YroJoBHOMY Jeny CieIOBaTellb, HMPOKYPOpP, CYAbsl TOJIKHBI
YCTaHOBUTH 3TH JIEBATH OOCTOATENBLCTB. Ecnu ciemoBaTenio, MpoOKypopy, Cyabe
yIacTCsl yCTaHOBUTH, JOKA3aTh NMEPEYUCICHHBIE NEBATh MyHKTOB, TO 3TO O3HAYaeT,
YTO CjieloBaTeb 00JalaeT JOCTATOYHBIM 00bEMOM 3HAHUM MO YTOJOBHOMY JEIy.
Ecnu cnegoBatens o0JagaeT 3HAHUSMU JOCTATOYHBIMM JUISl  YCTaHOBJICHMS

133K ommenrapuit k YK P®. DnexrponHsiii pecype: yhttp://www.ugolkod.ru/kommentarii-
k-st-104-1-uk-rf

134 CmupnoB A.B., Kanunosckuit K.b. YromnoBaslii nporecc. YueOHUK 11 FOPUIAYECKUAX
By30B. —M., 2007 .C. 176.
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IEPEYUCIIEHHBIX OOCTOSATENbCTB, TO 3TUX 3HAHUI JOCTATOYHO IJIsl pa3peleHUus
YTOJIOBHOTO Ji€Ja M0 CYIIECTBY.

Jlia npeamera JTOKa3bIBaHUS HEOOXOAMMO, YTOObI ObUIM YCTaHOBJIEHBI BCE
NEPEUYUCIICHHbIE JIeBATh MNyHKTOB. He gomyckaercs cykeHue npeamera
JOKa3bIBaHMs, TaK KaK 3TO HEM30EKHO MOBJIEYET UCKAKEHNE OOBEKTUBHON KapTUHbI
npoucuieanero coObiTus. HampoTuB, B 3aBUCUMOCTH OT OOCTOSITENLCTB Jeja
clenoBaTeNlb MOXET paCIIMpPUTh MEepPeYeHb OOCTOSATENbCTB, IMOAJICKAIINUX
JIOKa3bIBaHHUIO, 3TO MPUBEAET K YCTAHOBICHHUIO HanOoyiee MOJHOW OOBEKTUBHOMN
KapTUHBl ~ mpoucmenmero coobitus. IlpakThueckoe 3HaueHWe  mpeaMeTa
JI0Ka3bIBaHHSI COCTOUT B TOM, UTO:

1. IlepeueHb O0OCTOSATENBCTB, MOATEKAIUX JOKA3BIBAHUIO, HOCUT 3aKPBITHIHI
XapakTep U CY)KEHHMIO HE MOMJIEKHUT, MOCKOJIbKY B CHJIYy HPHUHLMIA 3KOHOMUU
IPOLECCYaIbHBIX CPEJCTB, YCHJIUS MPaBOOXPAHUTENIBHBIX OPTaHOB JOJDKHBI OBITH
COCpPElOTOUEHbl Ha HauboJee BaXHBIX U CYIIECTBEHHBIX OOCTOSTENbCTBAX
COBEpLIEHHOI0 mpecTymiaeHus. Crenosareib, IPOKYpOp, CyIbs 3apaHee 3HAIOT,
Kakue OOCTOSATENbCTBA JIOJKHBI OBITh YCTaHOBJIEHBI, JOKa3aHbl IO JHOOOMY
yrojioBHOMY aeny. IIpenMer noka3biBaHuUs SIBISIETCS €UHBIM /111 BCEX YTOJOBHBIX
A,

2. OtcyTcTBUE TIpenMeTa JO0Ka3bIBaHUA MPHUBEIO Obl K TOMY, YTO Ka)AbId
clenoBaTelb, MPOKYpPOp, CyAbsi caMm Obl ONMpeAess MpeAMET AOKa3bIBaHMs, a 3TO
pUBEIIO Obl K HCKAXKEHUIO 00BbEKTUBHON KapTHHBI POMUCIIE/IIETO COOBITHS,

3. Hannuue mnpeamera  Joka3blBaHMS — MO3BOJSIET  cAenath  paloTy
cJeoBaTesl, IPOKypopa, CyIbU IeJICHANIPABICHHOM, OBICTPO, OTIEPATHBHOM.

Hapsiny ¢ nonsTHeM «mpeaMeT OKa3bIBaHUS» B HEPA3phIBHOW CBS3H
HAXOAMUTCS TMOHATHE WIpee)T JoKa3biBaHUsA». Eciu MoHATHE MpeaMeT JOKa3bIBaHHUS
oTBeuaeT Ha Bompoc: «Uto Tpebyercs AokazaTh?», TO Npelaen JOKa3bIBaHUS
OTBeYaeT Ha Borpoc: «CKOIbKO TpeOyeTcsl st ATOTO 10Ka3aTEIbCTB?».

IIpenen noka3biBaHUST — O3TO COBOKYNHOCTb COOpaHHBIX IO JIEIy
JI0Ka3aTeNbCTB, KOTOpPBIE SIBISAIOTCA HEOOXOAMMBIMM U JOCTATOYHBIMHU IS
YCTaHOBJIEHUsI OOCTOATEILCTB, MOJUIEKAIIMX JAoKa3blBaHUIo.IIpenen noka3piBaHUS
— CTENeHb TJIyOMHBI JIOKa3aHHOCTH OOCTOSITENBCTB, BXOIALIMX B MpeaAMET
JIOKa3bIBaHUS 110 YTOJIOBHOMY JIETy, KOTOpas 3aBUCHT OT CHCTEMbI (KOJMYECTBA U
KadecTBa) COOpPaHHBIX B  MPOIECCE  NPEIBAPUTEIBHOTO  PACCICOBAHUS
NPECTYIUIEHUsI U CyAeOHOro pa3OuparenbCTBa YroJIOBHOTO Jiejia J0Ka3aTelbCTB.
[Ipenen  moka3piBaHUS O3HAYAET OIPENETICHHYIO CTENEeHb KOHKPETH3alluh |
JeTaM3alid KaXJA0ro M3 BXOISAIIMX B MPEAMET JOKa3bIBaHHUS OOCTOSTENHCTB.
Takue o0OCTOATENBCTBA JIOJDKHBI HCCIENOBATHCS HE MMOBEPXHOCTHO, a C
HEOOXOOUMOW Uil YCTaHOBJEHUS  OOBEKTUBHOM  MCTHHBI  TIIyOMHOH,
KOHKPETU3alUeil, OTKPBITUEM CYIIECTBEHHBIX JJI1 JAHHOTO MPECTYINJICHUS
MOMEHTOB. OOCTOSTENBCTBA KE, HE UMEIOLINE TAKOIO CYIIECTBEHHOIO 3HAUYEHUs, HE
BIMSIONIMNE HAa BUHOBHOCTh OOBHHsEMOro (MOJICYJMMOT0), Ha KBATU(PHKAIUIO
JeSHUSL 10 COOTBETCTBYIOLIEH YrOJOBHO-IIPABOBOM HOpME MOTYT OBITh
UCCIIEIOBaHbl B XOJ€E JOKa3blBaHMs HE BO BCEX 0€3 MCKIIIOUEHUS CBOUX CBSA3SIX,
JeTalsX, a JUIIb B TOM Mepe, B KaKOil MocienHue HEOOXOAUMBI TSl YCIEIIHOTO
BBITIOJTHEHHSI CTOSIIIMX TEepe] YTOJIOBHBIM MPOIIECCOM 3ajad.
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[Ipenen noka3pIBaHUs 3aKOHOAATEIBHO HE OMPEACICH, TaK KaK (pU3UUECKU
HEBO3MOXHO OINPEACINTh, IMOJCYMTATh, CKOJBKO TPEOYEeTCs JI0Ka3aTeNbCTB 10
Ka)X/IOMY YTOJIOBHOMY JIETy.

[TosTOMy mpeen JoKa3bIBaHHUS ONPEACIACTCS B KAXKIOM KOHKPETHOM ClTydac
cJIeZIoBaTeNieM, MPOKYPOPOM, CYIbeH CaMOCTOSTEIBHO, HCXOJHs M3 OOCTOSATEIILCTB
nena, TpeOOBaHWM 3aKOHA, MPAKTUYSCKOrO OIbITa M BHYTpPeHHEro yoexaeHus. C
TIOMOIIBIO MpeJIesia TOKa3bIBAaHUS 00CCIIEYNBACTCSI 000CHOBAaHHOCTH MPUHUMACMBIX
NPOIECCYaNbHBIX  pemeHuid.Onpenersiss  Npeaeibl  JOKa3bIBaHHS,  OPTaHbI
NPEIBAPUTEILHOTO PACCICIOBAHUS M CyJ PEIIaloT BONMPOC 00 ONTHMATLHBIX
IPaHUIAX HUCCIICIOBAHUS KaXIOTO CYIMIECTBEHHOTO I JieJla 00CTOsTeNbCcTBa. B
3aBHCHMOCTH OT 3TOTO YCTaHABJIMBACTCS CTCIICHb JETAM3AINH BBIICHEHUS TEX MU
UHBIX (PaKTOB, OOBEM JIOKA3aTeNbCTB, JOCTATOYHBIX JUIS JIOCTOBEPHOTO WX
BBISICHCHUS, KPYT' MCCIIEyeMbIX BEpCHUil, B 000CHOBAaHHE KOTOPBIX COOHMPArOTCS U
NPOBEPSIOTCS JI0KA3aTeIbCTBA. SICHO, UTO ONpE/CIICHUE MPEACIOB TOKA3bIBAHUS —
Bompoc ¢akTa, 3a7a4 paccieJOBaHUsI KOHKPETHOTO YroJIoBHOTO jena. [IpaBuinbHOE
OTIpeIeIICHUE TIPEICIOB J0Ka3bIBAHUS FapaHTHUPYET OT HETMOIHOTO, TOBEPXHOCTHOTO
BEJCHUS  NPEIBApPUTEIBHOTO M CyAeOHOrO  CJEIACTBHsI,  MPEMSATCTBYET
3arpOMOJK/ICHUIO JIeJla U3JTHITHUMH JI0Ka3aTelIbCTBAMHU.

[Mpemensl  JOKa3bIBaHHMS  3aBUCAT OT MpeAMETa JOKa3bIBaHHS, OT
0COOCGHHOCTEH  K&KAOr0 KOHKPETHOTO YTOJIOBHOTO Jela W HM30paHHOH
JOJDKHOCTHBIM JIUIIOM METOJWKH M TAKTUKH PAcCICIOBAaHUS W PacCMOTPEHUS
YrOJIOBHOTO JIeJIa, IO3TOMY HOPMAaTHBHOE YPETYIHPOBAHUE TIPEIICIIOB IOKA3BIBAHUS
BO3MOJKHO JIMIITb B YaCTH MCXOJHBIX MOJIOKCHUH. [TpencTaBiseTcst O4eBUIHBIM, YTO
B JIeJlaX O JOJDKHOCTHBIX MPECTYIUICHUSX HCIIOJIB3YIOTCS J0Ka3aTeIbCTBA, KOTOPHIE
MOTYT HE HMETh 3HAYEHHUE [0 JielaM O MPECTYIUICHUSIX MPOTUB JIMYHOCTH,
JI0Ka3aTebCTBa, KCIIOJIb3YeMble IPH PACCICIOBAaHMM W PACCMOTPEHUM [Nl O
NPECTYIUICHUSX, COBEPIICHHBIX OCY)KICHHBIMH, MOTYT ObITh HE CYIIIECTBEHHBIMHU B
JieNiaX 0 XO3SIMCTBEHHBIX MPECTYIUICHHUSIX M TaK Jajiee.

[IpakTHyeckoe 3HAUYCHUE Mpeiesa JOKa3bIBaHUSI COCTOUT B TOM, YTO TpPEe
JIOKa3bIBaHUSI  SBISCTCS  CBOCOOPA3HBIM  TOPOTOM, TpaHHIed  coOMpaHus
noka3aTenbeTB. [10 JOCTMOKEHWIO TIpenenia JIOKa3blBaHUS HET HEOOXOIMMOCTH
IPOJO0KATh cOOp JI0Ka3aTeabcTB. OTCYTCTBHE Mpejiesia JOKa3bIBaHHSI TIPUBEIIO OB
K TOMY, YTO IpOIECC JOKa3bIBaHWS HOCHJ Obl OCCKOHEYHBIH XapakTep, a 3TO
pHUBEJIO OBl K TOMY, YTO pPacclieIOBAHWE YTOJOBHOIO Jieja yTPaTHJIO ObI CBOIO
OBICTPOTY M OTIEPATUBHOCT.

6.3. IloHsaTHe [0Ka3aTEJbCTB B YIrOJOBHOM CYyI0NPOU3BOACTBE.
OTHOCHMOCTD M JOIYCTHUMOCTD J0KA3aTEJIbCTB

Kak yxe oTmeyanoch BbIllI€, B IPOLIECCE MPEABAPUTEIBHOTO PACCIEAOBAHUS
U cy1e0HOTo pa30uparesibcTBa M0 YroJIOBHOMY JIeNy OpPTaHbl U JOJDKHOCTHBIE JTUIA
OIIEpUPYIOT JO0Ka3arenbcTBaMu. 1log nokasarenbcTBaMu B YIOJIOBHOM IIPOLIECCE
NOHUMAIOTCA JIOOble (PaKkTUYECKUE JaHHBbIE, CBEJIEHHS, HAa OCHOBE KOTOPBIX
CIEIOBATENb, IPOKYpPOP, CyA YCTaHAaBJIMBAKOT HAJIUYUE WA OTCYTCTBHE
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00CTOSITEBCTB, NOAJEKAIIMX JOKA3bIBAHUIO, a TAaKXKE HMHBIX OOCTOSTEILCTB,
UMEIOIIUX 3HaYeHHUe IS yrojoBHoro aena (4.1 ct.74 VIIK PD).

JlokazarenbCcTBa IOJKHBI OTBEYATh IBYM OCHOBHBIM TPEOOBAHMSIM:

1. OTHOCMMOCTh J0Ka3aTeNbCTB O3HAYAeT, YTO COOpaHHbIE MO Jely
JI0KA3aTeNIbCTBA JOJKHBI UMETh OTHOIIIEHHUE K paccleyeMOMYy YrOJOBHOMY JIeNy U
OBITH CBs3aHBI ¢ HUM. J[OKa3aTenbcTBA MMEIOT MH(GOPMAIMOHHYIO TPUPOLY. ITO
03HAYaeT, YTO JOJHKHOCTHBIE JIUIIA YTOJIOBHOTO CYIONPOU3BOICTBA UMEIOT JIEJI0 HE
C SBJICHUSIMH WJIM COOBITHSIMH, a ¢ mHpopManue o Hux.JlokazaTeabCTBa TOJKHBI
yCTaHABIMBATh OOCTOSITENHCTBA, IMOJICKAINIUE JOKA3bIBAHWIO, WA HWHBIC
00CTOSATETHLCTBA, UMEIOIINE 3HAYCHHE JIJIST yTOJIOBHOTO Jienia. Eciu Takoi CBsI3U HET,
TO UH(pOpPMAIKI HUKAKOTO OTHOIICHUS K YTOJIOBHOMY JIeTTy HE UMEET U B KA4ECTBE
JI0Ka3aTeNIbCTB UCIOJIb30BATHCS HE JIOJIKHA.

2. JlomycTUMOCTh JI0Ka3aTENIbCTB O3HAYaeT, YTO COOpaHHbIE MO Jeny
JI0Ka3aTesIbCTBa JOJKHBI OBITh MOJy4YE€Hbl B COOTBETCTBUU C TpeboBanusimu YIIK
P®. Kak TakoBbIMU CBEJEHUSI CTAHOBSATCS JOKAa3aTelIbCTBAMH JIMIIb MOCJE TOTO,
KaK OHU OBbLTU M3BATHI M3 OKPYXKaroIeH cpeapl (MaTepuaibHON WM MIICATBHOM),
MPU3HAHBI 1I0KAa3aTEIbCTBAMU U TPUOOIIEHBI K MaTepragaM yroJoBHOIO Jea.

Crateas 75 VYIIK P® npuBoautr mnepedeHb JOKA3aTeNIbCTB, KOTOPHIE
MPU3HAIOTCS HEAOMYCTUMBIMHU. K HUM OTHOCATCS

JI0Ka3aTeIbCTBA, NOJMydeHHbIe ¢ Hapymennem YIIK;

MOKa3aHsi OOBUHSIEMOTO, IOJTYyYE€HHBIE B OTCYTCTBUY 3aIIUTHUKA,

JTI0KA3aTeNIbCTBAa, OCHOBAHHBIC HA CITyXaX, IOTaJIKaxX, MPEAMOI0KEHUSIX;

Henmonyctumple mokazatenbcTBa TOMJIEKAT HMCKIIOUECHUIO W3 MaTepUaioB
YTOJIOBHOTO JieJIa U HE UMEIOT IOPUANYECKOr cuiibl. [loMrumo 3TOTO 3aKOHOMATENb
ompeJeNsieT, Kakoro poja CBeJIEHUs, 3HAaHUSI MOTYT CIY>KUThb JI0Ka3aTeIbCTBOM IO
YTOJIOBHOMY J€Iy.

Yacte 2 c1.74 YIIK PO npenycmatpuBaeT nepedeHb BUJIOB JI0KA3aTEIbCTR!

1. Ilokazanusi mNOMO3pEBAEMOr0 — 3TO CBEACHUS 00 OOCTOSITENbCTBAX
COBEPILEHHOTO TMPECTYIUICHUs, KOTOpble ObLIN NOJIy4eHbl TMpPH  JOIpPOCe
nojao3peBaemoro. [IpeameT mokazaHuil MoJ103pE€BAEMOr0 3aKOHOM HE YCTAaHOBJIEH,
MOCKOJIbKY W TIOJIO3PEBaeMbli, W OOBHHSEMBIM BIpPAaBE OTKA3aThCs OT a4l
MOKa3aHMi, a TAK)KE CAMOCTOSITEIHHO ONPENEIISATh UX TPEIMET.

2. Tlokazanus OOBHHSEMOTO — OTO CBelIeHUA 00 00CTOSATEIHCTBAX
COBEPIIICHHOTO TMPECTYIUICHUS, KOTOpbIe OBUIM  TOJIy4eHBI BO BpeMs J0Mpoca
oOBuHsIEMOTO. BriHA 00BHHIEMOTO HE MOXKET OBITh JI0Ka3aHa, YCTAHOBJICHA TOJHKO
Ha OCHOBE COOCTBEHHBIX MOKa3aHui. [{axe ecnu 0OBHUHSAEMBIN MPU3HAJ CBOIO BUHY
B COBEPIICHUH MPECTYIUICHUS, 5TO MOXET OBITH IMOJIO)KEHO B OCHOBY OOBHHCHHS
JUIIL B TOM cCllydyae, KOIJla €ro BHUHOBHOCTh OyAeT MOATBEpKIeHa Bcel
COBOKYIHOCTbIO UMEIOIIUXCS TI0 YTOJIOBHOMY JIEJTy JOKA3aTeIbCTB.

3. Tloka3zaHus TOTEpIHEBIIEr0O — H3TO CBEACHHS 00 OOCTOSTENbCTBAX
COBEPILEHHOIO MPECTYIJIEHUs, KOTOpble ObUIM TMOJYy4YEHbl MpU JOMNpPOCe
noTepresiuero. [loreprieBmunii MoxkeT ObITh JOMPOIIEH O JHOOBIX 00CTOATENbCTBAX,
MOJIeKAIINX T0KA3bIBAHUIO TIPU MIPOU3BOICTBE MO YTOJIOBHOMY JI€Ty, B TOM YUCTIE
0 CBOMX B3aMMOOTHOIICHHSIX C TIOJ03pEBAaEMbIM, OOBHUHSEMBIM. l[loTepmeBmuit
TaK)K€ MOKET OBITh JOMPOIIEH O JIOOBIX OOCTOSITENBCTBAX, XaPAKTEPU3YIOIINX
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caMO TPECTYIUICHHE, KaCaroIIMXCS JUYHOCTH OOBUHSIEMOTO, TOTEPIEBIIETO, a
TaK)Ke CBOMX B3aMMOOTHOIICHUN C HUMH U C IPYTUMHU CBUACTEIISIMHU.

4. TlokazaHus CBHIETENS —3TO CBEACHUS 00 0OCTOSATENHCTBAX COBEPIIICHHOTO
NIPECTYIUICHHUS, KOTOPbIE OBUIH MOJIyYEeHBI BO BPEMS JTOTIPOCA CBHICTEIS.

5. 3akimoueHue M TIOKa3aHWE OKCIepTa — 3TO BBIBOABI JKCIEpTa IO
pe3ynbTaTaM TPOBEICHHOTO HWCCIEIOBAaHUS U Jlada TOSICHEHUH 10 TPEIAMETY
MIPOBEICHHOTO MCCIICIOBAHN.3aKIIF0OUCHNE IKCIIEPTa KaK JOKA3aTelIbCTBO 001aaeT
CIICTYIOIIMMH TTPU3HAKAMH: a) OHO IPEJICTaBIsET COOOW pe3ybTaT MCCIICIOBaHN,
KOTOpasi Ha3HA4YaeTCs IO TOPYYEHHUIO ClIeIOBaTessl, JO3HABaTelsl WU Cyaa |
IIPOBOJIUTCS C COOJIIOJICHUEM OCOOOTO TPOIECCYaabHOTO MOpsaKa, 0) HCXOIUT OT
JUT, 00JaTArONINX CIEeIUATBHBIMU MMO3HAHUSMH B WHTEPECYIONIEH MPOU3BOJICTBO
10 JaHHOMY [y OOJIaCTH, B) SIBJISICTCS WTOTOM TPOBEICHHS STHMH JIMIIAMH
CaMOCTOSITEILHOTO HCCJICIOBAaHUSI COOpaHHBIX IO ey JO0Ka3aTelbCTB M WHBIX
MaTepHaJIOB, T) UMeeT POPMY JT0Ka3aTeILCTBA 0COOOTO BUA: COCTOUT U3 BBOJHOM,
HCCJIEN0BATEIILCKON U PE30JIHOTUBHOM YaCTEM.

6. 3axiroueHre W MOKa3aHWe CIEIHAMCTa — 3TO BBIBOJBI CIEIHAINCTA TI0
pe3ylibTaTaM y4acTHsl B CIICICTBEHHOM JCHCTBUH U OKA3aHUS UM KOHCYJIHTATUBHON
MOMOIII  CJIEIOBATENI0, JIO3HABATENIO, CYAY.3aKIIOYEHUE CHEIUaINCTa — OTO
MPEICTABIICHHOS B TMHCBMEHHOM BHUJE CYXJICHHE IO BONPOCaM, MOCTaBICHHBIM
nepe;]1 CIeIaIiCTOM CTOpOHAMU. Ero OTIMYHTEIbHBIMU TIPU3HAKAMU SIBIISTIOTCS: )
UCXOAWT OT JIMI, OOJAJafoIUX CHCIUAIBHBIMU 3HAHUSAMH, O) SBISETCS
pe3yJbTaTOM HEIPOIECCYyaIbHOTO WCCIICAOBAHUS WM CIPaBKOH, B) JaeTCs I10
WHUITMATHBE OJTHOM W3 CTOPOH, T) OTHOCHTCS K CaMOCTOSTEIIbHONH Pa3HOBUIHOCTH
JIOKa3aTeNIbCTB.

7. BemecTBeHHBIE T0KA3aTEIBLCTBA — 3TO MPEAMETHI, KOTOPhIE OOBEKTUBHO, B
CHJIy CBOMX COOCTBEHHBIX KA4eCTB, a TaKXKe CBSA3CH C MHBIMH OOCTOSITEILCTBAMH,
MOTYT CIIY>)KHTh CPEJICTBOM K YCTAaHOBJICHHIO MCKOMBIX MO ey OOCTOSTEIbCTB.
BemiecTBeHHBIMU [TOKA3aTENbCTBAMH TMPU3HAIOTCSA JIOOBIE TMPEAMETHI, KOTOPHIE:
CIY>)KHJTA OPYIUSIMHU TPECTYTIJICHUS UM COXPAHWIN Ha ce0e CIe/Ibl MPECTYIICHHS,
Ha KOTOpBIC OBLTM HANPAaBIIEHBI MPECTYITHBIC ACUCTBUSA; IEHBIH, IICHHOCTH W HHOE
UMYIIIECTBO, MMOJTYyYEHHBIE B PE3yIbTaTe COBEPIICHUS MPECTYIUICHUS; YaCTH TPYIIOB,
WHBIC TPEAMETHl W JOKYMEHTHI, KOTOPHIE MOTYT CIYXHUTh CpPEICTBAMH IS
OoOHapyXCHUS TPECTYIICHUS U YCTAaHOBJICHUS 00CTOSTEIILCTB YrOJIOBHOTO Jjienia (CT.
81 VIIK)'*.

BemectBeHHbIE OKA3aTENLCTBA SIBISIOTCS BUIOM JOKA3aTENbCTB, TaK Kak
MEPEUNCIICHHBIE TPEIMETHl W JOKYMEHTHI COJAEpKaT WH(OpPMAIUIO0, WMEIONIYIO
3HAaYeHUE I YyrojoBHOTO nena. O mpuoOIeHnr IpeaMeTa K yroJIOBHOMY JIeTy B
KayeCTBE BEIECTBEHHOTO JO0Ka3aTelIbCTBA CIIEJOBaTEb, JO3HABATENh BBIHOCST
MIOCTaHOBJICHHUE.

135 J/ Vromosmsiit mportecc. Caiit. K.Kamunosckoro [Dnexrpommsii pecypc]. URL:
http://kalinovsky-k.narod.ru/p/lecture_notes/
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Cynp6a BeleCcTBEHHBIX TOKA3aTeIbCTB PAa3peIIaeTCs CIEeJOBATENEM B Cllydyae
IpeKpalleHus] YTOJIOBHOIO JIefia, @ TAaKKe Cy/bel B Cilydae BhIHECEHHs TPUTOBODA.
Cynp06a BelecTBeHHBIX JOKA3aTeNbCTB pa3pelaeTcs B CEAYIOIEM MOPsKe:

1. Opynusi mpecTyIUIeHus, IPEAMETHI, U3BAThIE U3 IPAXKIAHCKOTO 000POTa,
YHUYTOXKAIOTCS WIN NEepeAaroTcs 3aMHTEPECOBAHHON OpTraHu3aIu.

2. BemecTBeHHOE 10KA3aTENBCTBO, COOCTBEHHUK KOTOPOTO HE M3BECTEH, WU
UMYIIECTBO, KOTOpPOE OCTaJoCh HE BOCTPEOOBAHHBIM, YHHUUYTOXACTCA WIIU
oOpalaercs B 10X0J1 TOCyJapcTBa.

3. JleHpru ¥ LEHHOCTH, HAKUTHIE MPECTYIIHBIM MyTEeM, 00paIatOTCs B JOXO/T
rocyJ1apcTBa.

4. WmymectBo, COOCTBEHHUK KOTOPOTO W3BECTEH, BO3BpallaeTCs IO
PUHAAIICKHOCTH.

5. JlokyMeHThI, oieTIbHbIE OAaHKOBCKUE OUJIETHI XPAHATCS MPU YrOJIOBHOM
nene.

XpaHeHHUe BELIECTBEHHBIX JI0KA3aTEeNLCTB!

1. ITo oOmiemy npaBuly BEIIECTBEHHBIE T0KA3aTEIbCTBA JOJDKHBI XPAaHUTHCS
IpY YTOJIOBHOM JIEJIE;

2. KpynHorabapuTHble, TPOMO3JKHE BEIIECTBEHHbIE JOKAa3aTeNIbCTBA,
opyxue, Ooenmpurachl XpaHITCd B CIEHUATbHO OTBEIEHHBIX MECTax, a K
yrOJIOBHOMY JeJIy TPHOOINAeTCs CIpaBKa O MECTE€ HAaXOXICHMS BEIIECTBEHHBIX
JI0Ka3aTesbCTB;

3. BemecTBeHHBIE J0Ka3aTeNbCTBA, XPAHEHHE KOTOPBIX CBSI3aHO C
MaTepuaIbHBIMU 3aTpaTaMH, COIOCTABUMBIE C MX CTOMMOCTBIO, YHUUTOKAIOTCS WU
pealin3yloTcsl Yyepe3 PO3HUYHYIO CEeTh, a BBIPYUEHHBIE CPEACTBA 3aUUCISIOTCS Ha
CYEeT OpraHa CJe/ICTBUS WM Cy/a;

4. CkopomnopTsIIuecs: BEIIECTBEHHbIE JOKa3aTeNbCTBA, BEIIECTBEHHbIE
JI0Ka3aTeabCTBa, KOTOPBIE IMOJBEPKEHBl OBICTPOMY MOpAJIbHOMY CTapEHHIO,
peanu3yroTcs, a BhIpyUYEHHBIE CPEACTBA IMOCTYMAIOT HAa CYET OpraHa CJIEICTBHUS U
rocyJapcTBa,

5. BemiecTBeHHbIE J0Ka3aTeNbCTBA B BUJAE AJIKOTOJBHOM MPOAYKLUH,
UMEIONINE JIMLEH3UIO, peaju3yloTcs, a NpH OTCYyTCTBUU cepTUduUKarta —
HaIpaBJISI0TCA HAa JOPaOOTKY;

6. BemecTBeHHbIE JOKA3aTENbCTBA KPYITHOW MapTHH TOBAPOB PEAU3YIOTCS, a
K YTOJIOBHOMY JIeJTy IPUOOIIAIOTCS 00pa3iibl JAHHON MapTUU TOBAPOB;

7. BemecTBeHHBIE TOKa3aTeIbCTBA B BUJE JCHEKHBIX CUETOB U BKJIAJIOB
apecTOBBIBAIOTCS, OMEpAIMH M0 BKJIaJaM MPEKPAIlaloTcs, MPOLEHT 32 XpaHEHHE He
HAYUCTISETCS,

8. IIpoTOKOIBI CIIEACTBEHHBIX U CYACOHBIX NEHCTBHIA - 3TO MPOLIECCyaIbHbIE
JOKYMEHTBI, B KOTOPBIX 3aKpEIUIAIOTCS XOJI M Pe3yJNbTaThl CIEICTBEHHOTO
neiictBus. BeneHne npoTokosia cleICTBEHHOTO NEHCTBHS SBISIETCA 00S3aTeNIbHBIM,
OTCYTCTBUE TPOTOKOJIA O3HAYAET HEIEHCTBUTEIBHOCTh CIIEJACTBEHHOIO IEHCTBUS.
[Tpu 5TOM B KauecTBE CaMOCTOSTENILHBIX JI0KA3aTENILCTB MCIIOJIB3YIOTCS IIPOTOKOJIBI
HE BCEX CIJICJCTBEHHBIX ACWUCTBUI, a JHIIb Te€X, B XOJA€ KOTOPBIX CIEeI0OBaTElb
HEMOCPEACTBEHHO BOCIPUHUMAN JI0Ka3aTelIbCTBeHHYI0 HH(popmammio. K Hum
OTHOCSITCSI TIPOTOKOJIBI CIICJICTBEHHBIX JAEUCTBUN: OCMOTPA; OCBUAETEIHCTBOBAHMS,
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CJICZICTBEHHOTO SKCIIEPUMEHTA; 0OBICKA; BHIEMKH, HAJIOKEHHUS apecTa Ha MOYTOBO-
tenerpadHble OTHpPaBJICHUS, HUX OCMOTpPa M BBIEMKH, KOHTPOJS U 3alucCH
MIePEroBOPOB; MOJIy4eHUs HH(POPMAIMM O COCAMHEHHUAX MEXIy aOOHEHTaMu U
(nu) aOOHEHTCKUMH YCTPOMCTBAMM; NPEABSABICHHS IS OMO3HAHUS, MPOBEPKH
noka3zaHuii Ha Mecte. UTo Kacaercs CylneOHOro pa3z0oupaTeiabCcTBa, TO B KadyeCTBE
JI0Ka3aTeIbCTBA UCIOJIb3YETCS MMPOTOKOJ CyAE€OHOTO 3aceaHusl B TOM €ro 4acTu, B
KOTOPOUW OH OTPa)KaeT MPOLECC UCCIAENOBAHUS JOKA3ATEIbCTB.

9. Unpie noxkymeHnTtsl. [lom maHHBIM JOKA3aTEIBLCTBOM HWMEIOTCS B BUIY
JIOKyMEHTBI, KOTOPBIE HE SIBIISIOTCS MPOTOKOJAMH CJICJICTBEHHBIX M CYIEOHBIX
JIEVUCTBUM M UCIIOJB3YIOTCS B KA4€CTBE CAMOCTOSITEIIBHBIX JIOKA3aTENbCTB. Takue
JOKyMEHTBI MOTYT OBITh KakK O(HIMaIbHBIMA, TaK H HEODHUIIHMAITBHBIMHU,
COCTaBJIEHHBIMM KaK B CBSI3U C MPOM3BOJICTBOM MO JAHHOMY YTOJIOBHOMY 1€y, TaK
M BHE JTOM JAEATENbHOCTU. B KauecTBe J0Ka3aTeIbCTB TaKUE JIOKYMEHTHI
JIOMYCKAIOTCSA, €CJIM HW3J0KEHHbIE B HHUX CBEACHUS HMEIOT 3HA4Y€HUE JJIs
YCTAHOBJICHUsI OOCTOSATENIbCTB, TMOJICKAIMUX JOKAa3bIBaHUIO. JIOKYMEHTBHI MOTYT
COJIepKaTh CBEJICHMS, 3a)UKCUPOBAHHBIE KaK B TMCbMEHHOM, Tak U B M1HOM Bujie. K
HHUM MOTYT OTHOCUTBCSI MaTepHualibl POTO- U KUHOCHhEMKH, ayJIMO- U BUCO3AMKUCH U
uHbIe HOCUTENN wHpopMammu. Eciau TOKyMEHTH MMEIOT WHAWBUAYATU3UPYIOITHE
UX MpU3HaKK (COXpaHWIH Ha ceOe CIIebl MPECTYIUICHHMSI, Ha HUX OBUIH HAIpaBJICHBI
NpecTymHble JCWCTBHS ® T.I.), TO OHH TPHU3HAIOTCA BEIICCTBCHHBIMHU
JIOKA3aTeIbCTBAMH W TMPUOOIIAIOTCS K YrOJIOBHOMY JIeNTy COOTBETCTBYIOIIUM
obpaszoMm. [lom WHBIMU HOKYMEHTaMH MOHUMAIOTCS TaKke KUHO—]POTOTOKYMEHTHI,
ayJIuo- BHJICO3AIUCH CIEICTBEHHBIX AeMcTBHM. JOKyMEHTHI NpHOOIIAIOTCA K
MaTepuagaM YyroJOBHOIO JIejia U XPAaHATCS B TEUEHUE BCErO CPOKA XPAHECHUS.

[IpuBeeHHBIN NEpPeYEHb BUAOB J0KA3aTEIbCTB SIBJISIETCS UCUYEPIBIBAOLINM.
[TonydyeHue oka3aTeabCTB, UMEIOLIMX 3HAYEHUE NJIS JIeJ1a, U3 APYTMX UCTOUYHHUKOB
HE JIOMYCKaeTCsl.

B Teopum yromoBHOro mporecca JI0KazaTelabCTBa MOJAPA3ACISAIOTCA TI0
MapHBIM KaTETOPHUSIM:

a) JUYHbIC U MaTepHUaIbHbIE;

JInuHble MOKA3aTENBCTBA — 3TO CBEACHUS O COBEPIICHHOM NPECTYILICHUH,
KOTOPBIE€ COXPAHWINCh B CO3HAHUU YEJIOBEKA.

Marepuanbable JOKA3aTEIbCTBA — 3TO BEUIECTBEHHBIE JOKA3aTEJIbCTBA IO
YTOJIOBHOMY €Y.

0) mepBoOHAYAIbHBIC U TIPOU3BOHBIC;

[IepBoHauyanbHbIE — 3TO CBENECHUA O COBEPLICHHOM IPECTYIUICHUU, KOTOPHIE
OBLTM  TIOJIy4eHBI OT JIMI[, HEMOCPEICTBEHHO BOCIPUHUMABIIHNX COOBITHS
MPECTYIUICHUS.

[Ipon3BoHBIE — 3TO CBEJICHUSI 00 OOCTOSATENBCTBAX MPECTYIICHUSI, KOTOPhIC
OBUTM TOJYyYEeHBI OT JIUIl, HEMOCPEJICTBEHHO HE BOCIPUHMMABIIUX COOBITHS
MPECTYIUICHUS, HO O MPOUCILIEIIEM MPECTYIVIEHUH UM CTaJ0 U3BECTHO OT TPETHUX
JINII.

B) MPSIMbIC U KOCBEHHBIE;
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[Ipsimple — 93TO cBeAeHUsA, (aKThl, KOTOpPbIE YKa3bIBAIOT Ha MPEIAMET
MPECTYIUICHUS, T.. YKa3bIBAlOT Ha T€ OOCTOSTENbCTBA, KOTOPHIC MTODKHBI OBITh
YCTAHOBJIEHHI 110 YTOJIOBHOMY JEINY.

KocBeHHbIe — IPsIMO HE YKa3bIBAIOT Ha (haKT COBEPILCHUS MPECTYIJICHUS, HO
B COBOKYIIHOCTH C JPYTMMH J0Ka3aTeIbCTBAMM MOJATBEPKIAAIOT WM OTPUILIAIOT
Kakoe-n0o coOwiTre. [Ipn OlleHKe KOCBEHHBIX JOKA3aTeIhCTB HEOOXOIUMO YUYECTh,
YTO KOCBEHHBIX [OKa3aTEJILCTB JOJDKHO OBITh HECKOJIBKO, OHU HE JOJDKHBI
MPOTUBOPEYHUTH JPYT JIPYTy U B CBOEH COBOKYMHOCTH JOJKHBI OOOCHOBBIBATH
KaKOW-TMOO0 BBIBOJ] WUIM PEIICHHUE.

I') 10 OTHOIICHHUIO JOKA3aTeIbCTBA K OOBUHEHHIO;

OOBUHUTEBHBIE — T€, KOTOPbIE YCTAaHABIMBAIOT  OOCTOSITEIHCTRA,
CBHUJETEIBbCTBYIOIIME O COBEPIICHUU MNPECTYIUICHUS OMNPECICHHBIM JIMIIOM WIH
OTATYAIOIIME BUHY 3TOTO JIMIIA,

OmnpaBrnarenbHble — YCTaHABIMBAIOT OOCTOSTENBCTBA, OIMNPOBEPraloIINe
COBEPIIICHUE TPECTYIUICHUS ONMPEACICHHBIM JIUIIOM WJIM CMSATYAIOIIME BUHY 3TOTO
nunia. B xonme nmokaspiBaHMS JO3HABATENb, MPOKYPOp, CleaoBaTelb, Cy 00sI3aHbI
uccnenoBath npeaycmoTperHnsie ¢r. /3 YIIK P® obGcrostenbcTBa, cMsArdaronme u
OTATYAKOIIME HAKa3aHWE, UCKIIOYAIOIIME MPECTYNMHOCTh U HAKA3YEMOCThb JIECSIHUS,

MOFYH_[I/Ie ITIOBJICYb OCBO60)KI[CHI/IC oT YFOHOBHOﬁ OTBCTCTBCHHOCTH M HaKa3aHUSA
(ct. 85VIIK PD);

6.4. Hcnoab3oBaHHe B J0KA3LIBAHWU Pe3yJbTATOB ONEPATHBHO-
PO3bICKHOW, AJIMHUHHUCTPATUBHON M YACTHO-ACTCKTUBHOM [1eATEJbHOCTH.
Iperoanuus

Pe3ynpTaThl  OMEpaTUBHO-PO3BICKHOM, aJIMHHUCTPATUBHOM M  YaCTHO-
JICTEKTUBHOM JIEATSILHOCTH SBJISFOTCS HEMPOIIECCyaTbHBIM BUIOM HH(pOpManuu (1.
361 cr. 5 VIIK), kotopas He o0jamaeT MPU3HAKOM JOIMYCTHMOCTH.
HempoueccyanbHass uHbopManuss MOXET ObITh  HCIONb30BaHa B XOJE
paccienoBaHus

B Ka4eCTBE MOBOJIA /JIs1 BO3OYKICHHS YTOJIOBHOTO JIEJIa;

B Ka4€CTBE OCHOBAHUS JIJIsl TIPOBEICHUS CIEACTBEHHBIX JEHCTBUN;

JUTSI OPTaHU3AIMY U TAKTUKH CJICJICTBEHHBIX JICHCTBHM;

JUTSI BBIJIBYDKCHHUSI BEPCHIA;

B PO3BICKHOM U MpeaynpeauTeabpHOoN padoTe clie10BaTes;

B ITIOCTPOCHUH TIJIAHOB CJICJICTBHS.

Henpoueccyanbhas uHbOpMaIs MHOT/1a MOXKET puoOpecTu
npoleccyanbHyl0 (GopMy M CTaTh J0Ka3aTeIbCTBOM IIOCIE €€ MpPOoliecCyalbHOro
coObupaHuss U MPHUOOIICHUS K YrOJOBHOMY Jiesly B cooTBeTcTBHU co cT. 86 YIIK.
[Ipy »STOM OCHOBHOE 3HA4YE€HHE MPUHAIICKUT MPaBWIAM JOIMYCTUMOCTHU
J0Ka3arenbCcTB. Ecnmu mpaBooXpaHUTENbHBIE OpraHbl Hapylwin ¢eaepaibHbIi
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3aKOH IPH MOJTyYeHUH WHPOPMAIIHH, TO OHA HE MOXKET CTaTh JOKA3aTeIbCTBOM (CT.
50 Koucrurymuu PO)

Pe3ynbTarel  OmepaTUBHO-PO3BICKHOM  JAESATEIBHOCTH  MOTYT  OBITh
npeoOpa3oBaHbl B BELIECTBEHHBIE JI0KA3aTEIbCTBA, MWHbBIE JOKYMEHTHl WU
IIOKa3aHMUs yY4aCTHUKA ONEPATUBHO-PO3BICKHOIO MEPOIIPUSITHS.

[Iperoauuus — 3TO Tpeanoiararoliuics UCTUHHBIM (PaKT, YCTAaHOBJIECHHBIN
BCTYNMUBIIMM B  3aKOHHYIO CHIly CYACOHBIM pEIIEHHEM TI0 JIpyroMmy
neny. OGCTOSATENbCTBA, YCTAHOBJICHHBIE BCTYNUBIIUM B  3aKOHHYIO  CHIIY
IPUTOBOPOM JIMOO WHBIM BCTYNHBIIMM B 3aKOHHYIO CHUJIy PEUICHHEM CyIa,
OPUHATBIM B paMKaxX TPaXJaHCKOro, apOUTPaXKHOTO WM aJIMHUHUCTPATUBHOTO
CyZIONPOM3BOACTBA,  IPU3HAIOTCA  CYAOM,  IIPOKYpPOpOM,  CII€OBATEIIEM,
J03HaBaTesieM Oe3 JOMOJHUTENbHON mpoBepku. IIpu 3TOM Takoil HpPUrOBOp WU
pelieHue He MOTYT IpeapellaTb BUHOBHOCTH JIMIl, HE y4YacTBOBABLIMX paHeEe B
paccmarpuBaeMoM yronoBHowm nene (ct. 90 VIIK).

136 J/ Vromosmsrit mnporecc. Caiit. K.Kamuuosckoro [Dnextpommsii pecypc]. URL:
http://kalinovsky-k.narod.ru/p/lecture_notes/
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TEMAY
MEPBI IPOLIECCYAJIBHOI'O INTPUHYKJAEHUSA

Bonpocut:

7.1. O6mas xapakTepUCTHKa MEp MPEeCeUCHHUs.

7.2.3ak04eHe o1 CTPaxy.

7.2. JlomaniHuii apecr.

7.4. 3anor.

7.5. Ilognucka o HEBBIE3/IC U HAJIJIEKAIEM [TOBEICHUMU.

7.6. JInuHOE MOPYUUTETHCTBO.

7.7. HabmoieHre KOMaH/I0BaHUSI BOMHCKOW YacCTH.

7.8. [lpucmoTp 32 HECOBEpUICHHOJETHUM  MOJO3PEBAEMBIM  WIIU
OOBHUHSIEMBIM.

7.9. OT™MeHa WM U3MEHEHHUE MephI PeCceueHus

7.1. OO0mas xapakTepucTHKA Mep npeceveHust

Pa3HOBHIHOCTBIO  CcaMbIX CTPOTHMX MEpP  YIOJIOBHO-IPOLECCYATbHOIO
NPUHYXAECHUS, NPUMEHSAEMBIX B YIOJOBHOM CYIOINPOU3BOJACTBE, SIBISIOTCS MEPBI
IIpECeUeHHUs], UMEIOIINE MPEBEHTUBHO-00ECTICUUTENIbHBIN XapaKTep.

Bce mpusHaky yrosioBHO-IIPOIIECCYANIbHOTO TMPUHYXAEHUS B PaBHOM Mepe
MMEIOT NPSIMOE OTHOIIEHHWE M K MEpaM YrOJOBHO-NPOLIECCYATbHOTO IMPECEUCHUS:
nposiBieHne B npeaycMoTpeHHbIX YIIK P® BnacTHBIX pelICHUAX U JECUCTBUSIX
VIOOJIHOMOYEHHBIX  JIMI; YCICIIHasl pealu3alys Ha3HAUYCHUS  yTOJOBHOIO
CyAONPOM3BOACTBA M JIOCTHXKEHHWE 33Ja4 NPaBOCYIHUs; NPUHYIUTEIbHOCTB;
MPEBEHTUBHOCTD; COLIMAJIbHAS CIIPABEIJIUBOCT.

OnHako OT BCEX OCTaJbHBIX MEpP MPOIECCYaTbHOTO MPUHYXIACHUS MEpPHI
IIPECEUCHUsI OTIMYACT P CIEIUPUUECKUX TPUZHAKOB.

Bo-nepeswvix, Mepa npecedyeHusi MOKET ObITh U30paHa U MPUMEHEHA TOJIBKO B
otHoriennn oOBuHseMoro (ct. 47 YIIK P®D) u B HCKIIOUHMTEIBHBIX CIIydasx B
OTHOIIeHHH To03peBaemoro (ct. 46 YIIK PD).

B cnywae u30paHus M TpUMEHEHHUsST MeEpbl MpPEceYeHUs] B OTHOUIEHUU
nojo3peBaeMoro, ooBuHeHue emy B cootBeTcTBUM ¢ 4. 1 ct. 100 VIIK P® nomxHo
ObITh MPEAbSIBICHO B Cpok He mo3nHee 10 cyTok ¢ MOMEHTa MPUMEHEHUSI MEpPHI
MIPECEUCHMUsI, a €CITU TI0I03PEBAEMBIN OBLIT 3a/IepKaH, a 3aTEM 3aKITF0YCH MO0 CTPAKY
— B TOT k€ CPOK C MOMEHTA 33,[[6p)K3HH$I137. Ecnu B 3TOT cpok 0OBUHEHUE HE OyIeT
MPEIBABICHO, TO MEpPA MPECEYEHUS] HEMEAJIEHHO OTMCHSIETCS .

1370 MOPSIIKE UCUHUCIICHUS CPOKOB cM. cT. 128 YIIK P®.

138 ckmouenne cocTaBsIOT ciydan, npegycMorpennsie 4. 2 cr. 100 VIIK Pd, cornacuo
KOTOpOWi OOBHMHEHHE B COBEPIICHHH XOTS OBl OMHOTO W3 MPECTYIJICHWH, MPeTyCMOTPEHHBIX
cratbsimu 205, 205.1, 205.3, 205.4, 205.5, 206, 208, 200, 277, 278, 279, 281 360 YK PO,
JOJDKHO OBITh TPEABSBICHO II003PEBAEMOMY, B OTHOIICHHH KOTOPOTO M30paHa Mepa
npecedeHusi, He mnozgHee 30 CyTOK ¢ MOMEHTa NPUMEHEHHUS Mepbl IIpeceueHHs, a eciu
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Takum 00pa3oM, 3aKOHOAATENIb YKa3bIBaeT Ha HCKIIOUYMTENIbHBIA XapakTep
n30paHusi U MPUMEHEHUS] MEphl MPECEYEHHUs] B OTHOIICHUM MOJ03PEBAEMOro, TO
€CTh JIMIIA, B OTHOILIEHUU KOTOPOIO €Ille He COOpPAHO JOCTATOYHBIX JOKA3aTeNIbCTB
JUIsl OOBUHEHHMSI B COBEPILIEHUH MTPECTYIIICHUS.

Ecnu nmopo3peBaeMOMy B yKa3aHHBIM CpPOK MpEIbsBIsAE€TCS OOBUHEHHUE, TO
BCTYMAlOT B JEHCTBUE OOIIME NpaBHJa HCUMCICHHUS CPOKOB MPUMEHEHHS MeEp
IIPECEYECHUs.

Bo3moxxHOCTE TIpUMEHEHUsS K OOBHHSIEMBIM WM TIOJ03PEBAEMBIM MeEpP
IpeceyeHus] COIMaTbHO OOYCIIOBICHA M MPEeNoNpeaesieTcs B 3HAUNTEIbHONU Mepe
TaKAM 3TUYECKUM MOHSATHEM, KAK «COLMAIbHAs CIPAaBEMIMBOCTH». B OTHOMIEHHMN
OOBHHAEMOIO WM TMOJO03PEBAEMOr0 KaK YYacCTHHKOB YTrOJIOBHOTO Ipoliecca,
HaumOoJiee IMIMPOKO MOABEPraeMbIX YrOJIOBHO-TIPOLIECCYATbHOMY MPUHYKACHHUIO,
NPUHLNIN ~ CIPAaBEMJIMBOCTH JIEUCTBYET B TOM CMBICIE, YTO OHU CaMu
CIIPOBOLIMPOBAJIM  YrOJIOBHBIM TMpOIIECC M HAaBJICKIM Ha ce0s YroJioBHOE
npeciegoBaHue. YenoBek, coBepllas MPOTHUBOINPABHBIE JEHUCTBHUS, CO3AET
CUTyalll0, TMpU KOTOPOHM OOIIECTBO BBIHYKJIEHO TMPUMEHSTh K HEMY
MPUHYXIeHHE .

Bo-emopuix, Mepbl pecedeHuss UMEIOT cTporo onpeneneHHsie B ¢T. 97 VIIK
P® ocHoBanus 1 1ienu N30paHus U MPUMEHEHUS.

Jlo3HaBaTenp, CIEA0BaTENb, a TAKXKE CyA B IPEAEnax NPEeNOCTABICHHBIX UM
MOJITHOMOYHMM BIpaBe u30paTh OOBHHSIEMOMY, MOJO03PEBAEMOMY OJHY H3 MEp
npecedeHus, npeaycMoTpeHnbix YIIK PO, npu Hanuumyu 10CTaTOYHBIX OCHOBAHUM
nojaraTh, YTO OOBHHSEMBIA, TOM03peBaeMbIid: 1) cKpoercss OT JO3HaHWA,
NPEIBAPUTEILHOTO CJICACTBHS WM CyAa; 2) MOXKET TPOJOJDKATh 3aHUMAThCS
HPECTYITHOW JIEATEIILHOCTBIO; 3) MOXET YIPOKaTh CBUJCTENIO, HHBIM YYaCTHUKAM
YTOJIOBHOTO CYJIOMPOU3BOJICTBA, YHUUTOXKUThH JOKA3aTEIbCTBA JTMOO MHBIM IyTEM
BOCIIPEIISITCTBOBATh MPOU3BOJCTBY [0 YrOJOBHOMY Jeny; 4) a Takke s
oOecrieueHrs HUCIOJHEHUSI MPUTOBOpa WM BO3MOXKHOM BbIJAUM JIMIA B MOPSIKE,
npeaycMoTpeHHoM cT. 466 VIIK PO.

[TockonbKy oOcTosiTenbeTBa, ykazanuble B ¢T. 97 VIIK, kak npaBuio, HOCIT
IIPOTHOCTHYECKUU XapakTep, INPUMEHEHUE MeEp IPECEUCHHUs BO3MOXKHO IIpHU
BEPOSITHOCTHA HACTYIUICHHS TAHHBIX OOCTOSTEIILCTB.

OcHoBaHUEM IS TIPEIITOJIOKEHUS, YTO OOBUHSEMBIN CKPOETCS OT JTO3HAHMS,
MPEIBAPUTEIBHOIO CIAEACTBUSA WM Cy/a, MOTYT CIIY)KUTh JAHHbBIC, YCTAHOBJICHHBIC
MyTeM JTOKa3bIBaHUS, O MPOINLIBIX (haKTaX aHAJIOTUYHOTO TMOBEICHUS. MOKYIIICHUE
Ha T1O0er, oOKa3aHWEe COMNPOTUBICHUS TMpU 3aJep>KaHUHU, HAPYIIEHUE paHee
n30paHHON Mephl MpeceueHus, HeSIBKA MO BBI30BAM 0€3 YBAKHUTEIbHBIX MPHUYMH,
Hax0XXJIEHUE B PO3BICKE, B TOM 4YHCIE WU N0 JAPYTrUM JieJlaM, OTCYTCTBHUE
MIOCTOSTHHOT'O MECTA )KUTEIBCTBA, HEYCTAHOBJIEHHOCTh JIMYHOCTH H T.II.

NOJ03peBacMbIil ObUT 3aJepKaH, a 3aTeM 3aKIIOYeH MOJ CTpPaxy - B TOT e CPOK ¢ MOMEHTa
3agepxkanud. Eciam B 3TOT cpok OOBHMHEHHME He OyAeT NpeAbABICHO, TO Mepa IpeceueHUs
HEMEJICHHO OTMEHSIETCH.

lompobuee 06 stomM cMm.. Bacuiabea E.I'. Mepbl yroloBHO-TIPOIECCYATEHOTO
npunyxaeHus. Monorpadus. —Yda, 2003.
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OcHoBaHUEM ISl TPEIONIOKEHUS, YTO OOBUHSEMBIH MOXET MPOAOKAThH
3aHUMATBCSI MPECTYNMHON JEATEIIBHOCTBIO MOTYT HOCIYXHUTh CBEACHUS O HAJMYUU
HE CHATOM W HE TMOrallleHHOW CYIUMOCTH, 00 OOBMHEHHMHM B COBEpUICHUU
HECKOJIbKUX MPECTYIJICHUH, HAIMYME IPECTYITHBIX CBSI3e Yy OOBUHSIEMOTO U T.II.

[loq BOCHPENSATCTBOBAHUEM IMPOU3BOJACTB IO YIOJOBHOMY JI€Ny CIEAYET
NOHMMAaTh TaKOE IOBEAEHUE, MPU KOTOPOM OOBHUHSAEMBI WU TMOJ03PEBACMBbIi
NPENATCTBYET CBOMMH JEUCTBUAMHM OpraHaM JIO3HAHWs, MPEIBaAPUTEIBHOTO
CIENCTBUS MIU Cylda HCCIeAoBaTh oOcrosTenbcTBa aena. OO0 3TOM  MOTYT
CBUJICTENILCTBOBATh Takue ACHCTBHS OOBHMHSAEMOrO, Kak IMOAKYN M 3alyrHBaHUE
IIOTEPNEBIINX, CBHUIETENICH, OKCIEPTOB C LEJIbI CKIOHEHUS HX K JIOKHBIM
MOKa3aHUsM M 3aKII04YeHUAM, (GanbCUPUKAUS MHCbMEHHBIX JO0Ka3aTelbCTB,
YHUYTOXXEHUE  CJIeIOB  TMPECTYIJIeHus W  T.Jd., KOTOpble MOTyT  OBbITh
CaMOCTOATENIbHBIMM TPECTYIUICHUSIMA UM TIOBJIEYb JIOMOJIHUTEIBHOE YTOJOBHOE
IIpeCIeOBaHNUE.

OcHoBaHus JUisi M30paHUsi MEp MPEeceYeHus: JOJKHBI ObITh YCTAHOBIIEHBI C
MIOMOIIBIO JI0KA3aTEIbCTB.

Takum o6paszom, B cT. 97 VIIK P® coaepxutcs 1 yKazaHue Ha MPEBEHTUBHO-
obecnieuntenbHble 1enu (e  domycmums, npedomepamums  BO3MOXKHBIC
npoleccyagbHble U UHbIE HApYUICHUS CO CTOPOHBI OOBHHSAEMBIX, MOJ03PEBAEMBIX,
o0ecrieuynuTh WX HaJIeKaIlee IOBEJICHHE), U Ha OCHOBAHMSA IJs W30paHUs U
NpUMEHEHHS Mep TipecedeHust (Haiuyue 00CmamoyHblX OGHHbIX NOLA2AMD).

OOo3HaueHHbIE 3aKOHOJATENeM Iled H30paHus U TPUMEHEHUs Mep
IpEeCceYeHHs] CYIIECTBEHHBIM 00pa3oM OTIMYAlOT HMX OT TaKuX [PaBOBBIX
MHCTHTYTOB KaK YTOJIOBHOE OTBETCTBEHHOCTh M HAKa3aHHe . Mepbl mpecedeHns —
3TO HE OTBETCTBEHHOCTh M HE Haka3zaHue. Haka3aHue npuMeHseTcs K JIHILLY,
MIPU3HAHHOMY CYJIOM BUHOBHBIM B COBEPILEHUU MPECTYIUICHUS, @ MEpa MPECEUECHUS
JUIIb K JIMILY, OOBUHSEMOMY WUJIM MOJ03PEBAEMOMY B COBEPIICHUH MPECTYIUICHHUS,
NpUMEHCHHE Mepbhl TpecedyeHuss (Kak HM camMO TPUBJICYCHHE B KAvyeCTBE
OOBHHSIEMOI0) HUKAaKUM 00pa3oM He MpepelacT pe3yibTara pa3peuicHus Jeiia u
MIPUMEHEHUS HaKa3aHUS CyIOM.

He sBmstorcss Mepbl mpecedeHrus MW OPOLECCYaJbHbIMU CAHKLIUSMU
CaHKuMg — 3TO TO HEOJArompusTHOE IMOCJIEICTBUE, KOTOPOE IOHKHO TOHECTH
BUHOBHOE JIMII0, @ MEPBI MPECEUYECHUs — 3TO CyryOo MpoleccyalibHas KaTeropus,
MMEIOIIAs LEJIbI0 IPEBEHTUBHOE BO3ICUCTBHE.

B-mpemvux, B coorBercTBUU co cT. 99 VIIK P® npu pemennn Borpoca o
HEOOXOMMOCTH U30paHUsi MEphl MPECEUYCHUs B OTHOUICHUH MOJ03PEBAEMOI0 WU

141

“HekoTopble aBTOPbI PACCMATPUBAINA MEpPhI MPECEUYCHUS] KAK Pa3HOBUIHOCTH, HAYAIO,
9JIEMEHT  YrOJOBHOH  OTBETCTBEHHOCTH  (YrOJIOBHO-IIPOIIECCYANIbHASE ~ OTBETCTBEHHOCTH).
IMompob6uee 00 3Tom cMm.: Kype coBerckoro yromoHoro mporecca. Oomiast wacts / [Tox pen. A.JL.
boiikoa n 1.1.Kapnena. —M., 1989.C. 23.

141 Hanpumep, no muenuto 3.D. KoBpuru, Mepel mnpecedeHuss UMEIOT CBOEH IEJIbIO
orpakeHue oOIIecTBa OT OMAaCHBIX JMJIS HEro JHIl M YCIEIIHOE OCYIIECTBICHHE 3a/ady
npaBocyaus. [logpoduee 06 3Tom cMm.: KoBpura 3.®. YronoBHO-TIpolieccyanbHOE TPUHYKICHHUE.
—Boponex, 1984.C. 66.
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O0OBHHSIEMOTO B COBEPILIEHUU MPECTYIJICHUSI U ONpPEACIICHHs €€ BUJIa IPU HAIMYUU
ocHOBaHMM, TpeaycMoTpeHHbIX cT. 97 YIIK P®, nomkHBI YYUTHIBATHCS TaKKe
TSKECTh MPECTYIUICHUSI, CBEJICHUS O JJUYHOCTHU MO03PEBAEMOTO I OOBUHSIEMOTO,
€ro BO3pacT, COCTOSIHUE 3]I0pPOBbs, CEMEUHOE IMOJIOKEHUE, PO 3aHATUH U Apyrue
00CTOSTEIHCTRA.

VYkazaHHBIE BBIIIIE OOCTOSITEILCTBA B TEOPUH HA3BIBAIOT MOTUBAMH U30paHUS
Mep mpecedeHus. VX mepedeHb HE SBISETCS WMCUEPIBIBAIONIAM, TaK Kak
3aKOHOJIATEh YKa3bIBACT HAa BO3MOXXHOCTH y4UeTa M «IPYTUX OOCTOSITEIbCTB», K
YUCTYy KOTOPHIX MOXXHO OTHECTH HaJW4he WIH OTCYTCTBUE. OOCTOSTEIHCTB,
CMATYaroMX WM OTArdarommx Haka3zanme (cr. 61, 63 YK P®); mwkauBeHICB,
TOCYJapCTBEHHBIX  Harpag, (akToB TPHUBJICYCHHS K  aJIMHUHHCTPATUBHOU
OTBETCTBEHHOCTH U T.II.

B-uemeepmulx, yroinoBHO-IIPOLIECCYATbHBIM 3aKOH OTpaHUYMUBAET U30paHue U
IPUMEHEHUE MEpP MPECEUECHHs] TOIBKO JIEUCTBUTEIBHO HEOOXOJIMMBIMHU CIIy4asiMu,
00yCIIOBJIEHHBIMU MMOTPEOHOCTSIMH OOIIECTBA.

Bo3moxkHOCTh HM30paHMsi M NPUMEHEHHsS KOHKPETHOM Mepbl MpecedeHUs
COpa3MepsIeTCs C TEM HaKa3aHUEM, KOTOPOE MOXKET ObITh HA3HAUYEHO OOBHUHSIEMOMY,
B Cily4yae NpPHW3HAHUS €r0 BHHOBHBIM B COBEPIICHUM MpecTyruieHus. Hampuwmep,
3aKJTFOYCHHE TIO]T CTPAXKy B KAYECTBE MEPBI MPECCUEHUS TPUMEHSCTCS B OTHOIIICHUHU
MO/I03PEBAEMOr0 WJIM OOBHHSIEMOTO B COBEPIICHUW MPECTYIUICHUH, 3a KOTOPHIE
YTOJIOBHBIM 3aKOHOM TIPEIyCMOTPEHO HaKa3aHWE B BUJE JIMIICHHUS CBOOOABI Ha
CPOK CBBIIIE TPEX JIET MPU HEBO3MOXXHOCTU TMPUMEHEHUs WHOU, 0oyiee MATKOH,
mepbl ipecedenus (4. 1cr. 108 YIIK PD).

Takum oOpa3om, Mepbl mpecedyeHusi— 3T0 mnpeaycMoTpeHHsie YIIK PO
caMble CTpOTHE€ Mepbl TPUHYXACHUS, H30MpaeMble U MPUMEHSIEMbIE MpPU
HEOOXOJMMOCTH  YIOJHOMOUYCHHBIMH  3aKOHOM  JIMIaMu  (CJIeI0BaTeNIsIMH,
JIO3HABATEIIMA U CYJIOM) B OTHOIICHWU OOBUHSEMBIX, & B HCKIIOYHTEIBHBIX
ClIy4asix IMOJO03PEBAEMBIX, M 3aKJIIOYAIOIIMECS B JIMIIEHUW WIA OTPAaHUYCHUH HX
CBOOOJIbI, yrpo3€¢ HMMYIIECTBEHHBIX IMOTEPh WM YCTAHOBJICHUM 3a YKa3aHHBIMU
JHMIIAMH  TIPUCMOTpPA, C  NPEBCHTUBHO-OOCCHCUUTENILHBIMU  IesaMu  (is
oOecrieueHHs BBITOJIHCHUST OOBHHSICMBIMU (IT0JI03PEBACMBIMHU) TPOIECCYaThHBIX
00SI3aHHOCTEN W TMPEBEHIIMM WX HEXEIATeIbHOTO TOBEACHUS — HEIOMyIICHUE
BO3MOYKHOCTH CKPBITHCS OT JIO3HAHWS, MPEABAPUTEIBHOTO CIEACTBUS WM CYJa,
MPOJIOJDKUATE 3aHUMATHCS TIPECTYITHON JEesATEIBHOCTHIO;, YIPOXKaTh CBHIETEIIO,
WHBIM yYaCTHHUKAM YTOJOBHOTO CYJOTPOW3BOJICTBA, YHUUYTOXHUTH JOKA3aTEIHCTBA
aM00 WHBIM MYTEM BOCHPEMSITCTBOBATH MPOW3BOACTBY MO YTOJIOBHOMY JEiy, a
TaKKe JIJIs1 00ECTICUCHUS UCTIOJTHEHUS IIPUTOBOPA MJIM BO3MOXKHOM BBIIAYH JIUIIA).

Pernamentupyss Mepbl TpeceueHHUs, 3aKOHOJATENIb UCIOJIb3yeT TaKue
MOHATHS KaK <«u30paHue» U «IpuMeHeHue». M30panue nMoHUMAaeTCs KaK MPUHSATHE
pemennss o Mepe mnpecedenus (m. 13 cr. 5 VIIK P®). Ilpumenenue— 510
npolieccyanbHble JEHCTBUS, OCYIECTBISIEMbIE C MOMEHTA MPUHATUSA PEIICHUsS 00
U30paHUK MEPBI IIpecedeHHs 10 ee OTMEHbI iin u3Menenus (. 29c¢t. 5 VIIK P®).

Kpowme Toro, YIIK PO ncnosib3yeT TEPMUH «UCIIOTHEHUE MEPbI MPECECUEHUSI»
(u. 3cr. 104,9. 10ct. 107,49. 8 ct. 108 VIIK P®). McnonHeHHe Mephl TIpeceUCHHSI
O03HAYaeT HEMPOIECCyalbHbIE JIEUCTBHUSI  YIOJHOMOYCHHBIX 3aKOHOM  JIUIT
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(HanmpuMep, KOMaHJOBaHUS BOMHCKOH 4YacTH, JOJDKHOCTHBIX Juil DenepanbHOi
CIlyXKOBl HCIIONHCHWS HAKA3aHHil = COTPYAHHKOB YTOJOBHO-MCIIOMHHTEIbHBIX
WHCTICKIIUH, Ha KOTOPBIX BO3JIO)KEH KOHTPOJb 332 HAaXOXKIACHHEM I10J03PEBAEMOTO
I OOBHHSIEMOTO B MECTE HCIIOJHEHUS MEphl NPECEYCHHsS B BHUJE JOMAITHETO
apecTa 1 3a COOJIFOICHUEM MM HAJIOKEHHBIX CYZOM 3allPeTOB ¥ (WJIM) OrpaHUYCHU;
COTPYAHHKOB  cleacTBeHHBbIX u3onsitopoB  (CU30), wucmomHSOOMX — Mepy
NPeCevCHUs B BUJIE 3AKIIOUCHUS IO/ CTPAXKY).

Mepsb!l ipeceyeHusi MOTYT U30UPaThCs U MPUMEHSTHCS TOIBKO MPU HAIUIUH
BO30Y>KICHHOTO YTOJIOBHOTO Jiela. DTO BaKHAs TapaHTUs HEMPUKOCHOBEHHOCTH
JUYHOCTH, HalpaBlIeHHAs Ha 3allUTy OT HE3aKOHHOr0O H HEOOOCHOBAHHOIO
NPUMEHEHUs Mep MNpuHyXAeHus. Hukakue Mepbl mMpeceueHuss He MOTYT ObITh
NPUMEHEHBI, €CIM He BO30YXJEHO YrojoBHoe maeno. Kpome Toro, HeoOXxomum
HaJJIeKAIMUKA ~ YJaCTHHK  YTOJIOBHOTO  CYJIOMPOM3BOJACTBA,  0OJaJaromIuit
MOJTHOMOYHSMH 10 HW30paHWI0 U TPUMEHEHHUIO MEphl MPECEUCHHUs: CIIeI0BaTEb,
JI03HABATENb WK CyJl (COCTOAIIMNA HAa COOTBETCTBYIOUICH MOKHOCTH, TPUHSBIIHIA
JIeJI0 K CBOEMY TPOM3BOJICTBY, HE MOJUICKAIIUN OTBOTY).

VIIK P® (ct.98 VIIK P®) mnpeaycmaTpuBaeT CIASAYIOIIHME BHABI MeEp
IPECEUCHHUS

1) moanwmcka o HeBbIE3Ae U HaiexkameM noseneHuu (cr. 102);

2) muaHoe mopyunTenseTBo (c1.103);

3) HabmoeHre KOMaH[0BaHKs BOMHCKOH dacty (c1.104);

4)ipuCcMOTp 32 HECOBEPIICHHOJIETHUM I10J03PEBACMBIM MM OOBUHSIEMBIM
(cT.105);

5) 3amor (ct.106);

6) nomaruuii apect (ct.107);

7) 3akmouenue moj crpaxy (cr.108-109).

VYKka3aHHBIA TEpedYeHb Mep TPECEYCHHs SBISETCS HCUYCPITBIBAIOIIM.
N3bupaercss Toabko ojHa Mepa mnpecedeHus. lIpemycmorpennsii YIIK PO
nepeueHb Pa3IMYHBIX MEp MPECceYeHHsI TO3BOJISET N30paTh KIMEHHO Ty, KOTOpas B
KOKIOM KOHKPETHOM ciy4dae oOecrednBaia Obl HaJJIekallee IOBEICHUE
0OBHHAEMOTO, MOJ03PEBAEMOr0, MPU ITOM MHUHHUMAJIBHO OTrpaHHWYHMBaia Obl €ro
npaBa u cBoOoab! (1. 2.3 CrangapTHRIX MUHUMANBHBIX mpaBiwil OOH B oTHOIIEHNH
Mep, He CBS3aHHBIX C TIOPeMHBIM 3akmiodenneM (Toxuiickux mpasin))™*. OnmHako
n30paHue Mepbl MPECeUeHUss B OTHOIIEHUH OOBUHSIEMOTO, TOJ03PEBAEMOI0 HE
aBisgeTcs o0s3aTrenbHbIM. [Ipy  HEOOXOOMMOCTM K yKa3aHHBIM  yYaCTHUKaM

142 Ccm.: ®enepanpubiii 3akoH oT 15 mionmsa 1995r1. Ne 103-®3 «O comepkaHum MO
CTpakell TOA03peBaCMbIX M OOBHHSEMBIX B coBeplieHuu mnpectymieHuii» [/ CobOpanue
3akoHomarenbcTBa PO, 1995.Ne 29. Cr. 2759;IMonoxenune o denepaibHON CITy)O€ UCITOTHEHUS
Haka3aHuil: y1B. Ykazom Ilpesunmenta P® or 13 okradps 2004 r. Ne 1314 // Cobpanue
3akoHonarenscTBa PD. 2004. Ne 42. Cr. 4109; O06 yrBepknaenuu IlonoxeHuss o6 yroioBHO-
UCTIOTHUTENIbHBIX HWHCIEKIUSAX W HOpPMaTUBAa WX IITaTHOM 4YuCIeHHOCTH: [locTaHOBIEeHUE
[MpaButensctBa Poccuiickoit ®emepanmu ot 16 wmions 1997 r. Ne 729 /I Cobpanue
3akoHogarenscTBa PD. 1997 .Ne 25.Ct. 2947.

143 VrBepxkaensl Pezomonmeit ['enepansHoit Accambimen OOH ot 14.12.1990r. Ne
45/110.
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YrOJIOBHOTO CYJONPOHU3BOJCTBA MOTYT OBITh TPUMEHEHBI 0o0Jiee MSATKHE MEpPHI
npUHYXIeHUsA (Hampumep, 00s13aTelbeTBO 0 siBke ¢T. 112 VIIK PD).

7.2. 3axJjioueHue MOJA CTPAXKY

3akioueHue TOJ| CTpaky — camasl CTporas M B TO >K€ BpeMs OJHa W3
pacnpoctpaHeHHbIX B Poccum mep mnpeceueHus. OgHakO B MOCHEIHUE TOMAbBI
HAaMETHJIaCh YCTONYMBAsi TEHICHIMS IO COKPALICHUIO MPUMEHEHUS 3aKIII0YeHUs
moJl  CTpaxy, 4YTO OOYCIOBJIEHO pacupeHueM cdepbl  NPUMEHEHUEM
ATbTEPHATUBHBIX MEP MPECCUCHUS.

3aKiI0ueHre TMOJ] CTpPaKy TMPEACTaBIsieT COO0W (U3NYECKYIO H3OJISAIHUIO
M0/1I03peBaeMoOro, 0OBUHSAEMOr0 OT 00IleCTBa, OTPaHUYEHUE €ro IpaBa Ha CBOOOAY
Y JIMYHYIO HETIPUKOCHOBEHHOCTD, TOMEIIIEHHUE B CHEIUAIBHO MPeAHA3HAYCHHBIE JJIs
3TOTO YUPEKICHUS

CymHOCTh Mepbl MpeceyeHus: B BHJE 3aKIIOUEHHs] TMOJ CTPaXKy BO BCEX
rocyiapcTBax OJHa — MPH 3aKJIFOUEHHUHU TI0J] CTPAXKy YeJIOBEK JIUIIAETCsl CBOOOIBI 110
OKOHYATEJIbHOTO PEIICHUS BOIPOCA CYI0M O €r0 BUHOBHOCTH IPHU YCIOBUH, YTO 3Ta
Mepa rpeceueHus: He OyayT OTMEHEHa HIIM U3MEHEHa.

OpHako 3aKIIOYEHHUE MO CTPAXKY HEOOXOAMMO OTINYATh OT CXOXKHX IIO
CBOEMY BHYTPEHHEMY COJCpP>KAaHUIO MPABOBBIX MHCTUTYTOB. 3aJ€pKaHUs II0
MOJIO3PEHHUIO B COBEPUICHUH MPECTYIICHUS, SIBISIOMIETOCS PAa3HOBUIAHOCTHIO MEp
YTOJIOBHO-TIpoOLIecCyanbHOro npunykaeaus (ct. 91-96 YIIK P®), u yromoBHOTO
HaKa3aHWs B BHJIE JIUIEHUS cB0OOIbI (cT. S6 YK PD).

Bo3MoxHOCTE W HEOOXOAMMOCTh OTPAHMYCHUS TPAB JUYHOCTA B IEIIAX
obecrieueHus JOKHOTO MPU3HAHMS W YBAKEHUS MpaB M CBOOOJ APYTUX JIUI U
YIOBJIETBOPEHUS CIPABEIJIUBBIX TpeOOBaHUI MOpaiu, OOIIECTBEHHOTO MOpsiiKa U
oO1rero 0J1arocoCTOSIHUA B JE€MOKPAaTUUYECKOM OOIIECTBE MpEayCMaTpUBAIOT:
BceobOmiass mexmaparus mnpaB 4enoBeka ot 10 gexabps 1948 r. (4.2 c1.29),
EBpormeiickass KOHBEHLMS O 3alllMTE IMpaB 4YeJOBeKa M OCHOBHBIX CB0OOOJ OT 4
Hos10pst 1950r1. (c1.18), MexkayHapoaHbIN MaKT O TPaXkIaHCKUX M HOJUTHUCCKHX
npaBax ot 16 gexabps 1966r. (4.1 ct1.9).

B yka3zaHHBIX JOKYMEHTax Hallell OTpaKEHHE TaK Ha3bIBaeMbId CTaHIAPT
npaBa Ha CBOOOAY U IMYHYIO HEITPUKOCHOBEHHOCTb.

B Kouctutyuuun P® cranmapt mnpaBa Ha CcBOOOAY U JIMYHYIO
HEMPUKOCHOBEHHOCTh 3akperuisiercss B ¢r. 22, 53,4. 3 cr. 55 4. 1 ctr. 21 n
IPEJICTaBISIETCS CACAYIOUIIM 00pa30oM.

1. Kaxxnplii mMeeT mpaBo Ha CBOOOMY M JIMYHYIO HEIIPUKOCHOBEHHOCTH (4. 1
CcT. 22).

2. ApecT, 3aKiiOyeHUE TIOJl CTPAXYy M COAEpKaHHE TOJA CTpaxkeu
JIOMYCKAIOTCA TOJBKO MO CylAeOHOMY peuieHuto. Jlo cyneOHOro peieHus JMio He
MOJKET OBITh MOABEPTHYTO 3aepKaHuI0 Ha cpok Oosee 48 vacoB (u. 2 cT. 22).

144 Cm.: @enepanbublii 3ak0H OT 15 mrons 1995r1. Ne 10303 «O coxmepkaHuM TMOJ
CTpakell TOJ03pEBAaEMbIX M OOBHHSCMBIX B CcOBeplieHud mnpectymicHuin» [/ Cobpanue
3aKkoHoaarenbeTBa PO, 1995 .Ne 29.Cr. 2759.
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3. IIpaBa u cBOOOJBI YENOBEKA M TpakJAaHHMHA MOTYT ObITh OrPAaHUYEHBI
dbenepalibHBIM 3aKOHOM TOJIBKO B TOW Mepe, B Kakoil 3TO HEoOXOJMMO B LEJSX
3alIUThl OCHOB KOHCTUTYILIMOHHOTO CTpOSsi, HPABCTBEHHOCTH, 310pPOBbS, IpaB u
3aKOHHBIX MHTEPECOB JIPYTUX JIUI, 0OecriedeHs] 0OOPOHBI CTPaHbI U O€30MaCHOCTU
rocyJapcTBa.

4. Kaxnapli uMeeT NpaBO Ha BO3MENIEHHWE TOCYAapCTBOM Bpena,
NPUYMHEHHOTO HE3aKOHHBIMH  JeWcTBUsSIMH (W Oe3neiicTBHeM) OpraHoB
rOCyJapCTBEHHOM BJIACTH HIIM UX JTOJHKHOCTHBIX Jinll (cT. 53).

5. JIOCTOMHCTBO JUYHOCTH OXPaHSETCA rocylapcTBOM. HHUTO HE MOXKer
OBITH OCHOBaHMEM [Tl ero ymaiieHus (4. 1ct. 21).

s mu30paHus W MPUMEHEHHUsl 3aKJIIOYEHHS TOJ CTpaxy, Kak Ais Jro0oi
JIPYroi Mephbl npeceyeHus, He0OX0AUMO HaJIU4YKe OCHOBAHUN U MOTHBOB.

B cootBerctBum ¢ 4. 1 ct. 108 VIIK PO 3akmtoueHue moj cTpaxky B KauecTBE
MEpbl TPECeUeHUs] TMPUMEHSAETCS MO0 CyAeOHOMY pEUIEHUI0O B OTHOUIEHUU
MO/I03PEBAEMOr0 WJIM OOBHMHSIEMOTO B COBEPUICHUHU MPECTYIUICHUH, 3a KOTOpbIE
YTOJOBHBIM 3aKOHOM MPEIyCMOTPEHO HakKa3aHWE B BUJE JIMILEHHUS CBOOOABI Ha
CPOK CBBIILIE TPEX JIET MPU HEBO3MOXXHOCTU MPUMEHEHUs WHOM, 0oyiee MATKOH,
MEpBI IIPECeUeHHS

B uckmounTenbHBIX Clydasx 3Ta Mepa MpeceueHus: MoKeT ObITh n30paHa B
OTHOIICHUHU TOJ03PEBAEMOT0 MM OOBHMHSEMOTO B COBEPILEHUHU IMPECTYIUICHHUS, 3a
KOTOpPOE€ MPEIyCMOTPEHO HaKa3aHWE B BHUJE JIMILIEHUS CBOOOIBI Ha CPOK A0 TPeX
JIeT, TP HAJMYUU OJTHOTO U3 CIEAYIOIUX 00CTOSTENbCTB:

1) momo3peBaemblii WM OOBHHSEMBII HE HWMEET TIOCTOSHHOTO MeCTa
JKUTENbCTBA Ha Tepputopun Poccuiickont denepanny;

2) ero JMYHOCTh HE YCTAHOBJICHA;

3) UM HapylleHa paHee n30paHHas Mepa MPECeUCHMS;

4) OH CKPBUICS OT OPT'aHOB MPEABAPUTEIHLHOTO PACCIICOBAHUS WU OT CY/IA.

VYKa3zaHHbIE YETBIPE MCKIIOYEHUS COCTABISIOT UCYEPTIBIBAIOIINI NEPEYEHD U
JOJDKHBI ~ OBITh ~ YCTAHOBJIGHBI €  TOMOIIBID  YTOJOBHO-MIPOLIECCYATbHBIX
JI0KA3aTEbCTB.

K HecoBepiieHHONIETHUM OOBHHSIEMBIM WM IOJ03PEBAEMBIM 3aKIIOUCHHUE
IO/l CTpaXy HIPUMEHSETCS «IWIIb B KAayeCTBE KpailHEW Mepbl U B TEYEHUU
Kparyaumero Imepuoaa BpemeHu». IIpm 3TOM coxepxaHue mOA CTpaxked I10
BO3MOKHOCTH JIOJDKHO OBITh 3AMEHEHO JIPYTHMMU albTepHATUBHBIMU Mepamu (cT. 13
MuHumanbHblX  craHgapTHeix  npaBuin  OOH, kacarommxcst — OTHpaBiIEHUS

146
NIPABOCYIHS B OTHOIICHUH HecoBepieHHOICTHHX ([IeKMHCKUX mpaBmi)™

145 Cornacro cr. 9 MexnyHapOoAHOTO MaKTa O TPAKIAHCKUX U MOJUTUYECKUX MpaBax OT
16 nexabpst 1966r. «conepkaHue MO CTPaKEH JIUII, OKUIAIOIINX CyIeOHOTO pa30upaTesbCcTBa,
HE JOJDKHO OBITh 00muM mpasmwiom». B m. 6.1 Crarmaptapix muHHManbHBIX npaBus OOH B
OTHOIICHWH Me€p, HE CBS3aHHBIX C TIOpeMHBIM 3akimodeHneM (TOKMiCKHX —mpaBui),
yTBepxkeHHbIX Pesomonmeit ['enepanmbHoit Accambien OOH ot 14.12.1990r. Ne 45/110,
OTIPENIETICHO, 4YTO  <IIPEABAPHUTEIIBHOE  3aKIIOYCHHE TOJ  CTPaKy  HCIOJIB3YyeTCs B
CYJOTIPOM3BOJICTBE IO YTOJOBHBIM JieJlaM KaK KpalHss Mepa MpH YCIOBUU JOJDKHOTO y4eTa
WHTEPECOB pacciae0BaHus MPEATNOIaracMoro MpaBoOHAPYIICHHSI M 3alIUThI 00IIECTBA U KEPTBBI».

1490y reepakenst Pesomonmeii lenepansroii Accam6nen OOH ot 29.11.1985. Ne 40/33.
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K HecoBeplilieHHOJIETHEMY TOJ03PEBAEMOMY UJIM OOBUHSIEMOMY 3aKIIIOUECHHE
MOJI CTPAXKy B KAYECTBE MEPHI MIPECEUEHUS] MOKET ObITh MPUMEHEHO B CIy4yae, eciiu
OH TOJ03PEBACTCS WJIM OOBUHSETCA B COBEPIICHUM TSHKKOTO MIIM OCO00 TSIKKOTO
NpECTYIJICHUS. B HCKIIOUUTENBHBIX CIIydasX 3Ta Mepa MPECEYCHHUS] MOXKET ObITh
n30paHa B OTHOILIEHUH HECOBEPILIEHHOJIETHETO, TI0/I03PEBAEMOI0 MJIM OOBUHSIEMOTO
B COBEPILICHUH NPECTYIUICHUS] CPEAHEN TAKECTH.

B cr. 108 VIIK P® mpemycmoTpeHa mpoueaypa HPUHATUS PEIICHUs 00
n30paHuu 3aKIOYeHUs TOoN CTpaxy. JlaHHOE pemeHne B COOTBETCTBUU C
MPUHITUTIOM 3aKOHHOCTH, 3aKkperieHHOM B ¢T.7 YIIK P®, nomkHo OBITH 3aKOHHBIM
000CHOBAaHHBIM 1 MOTUBUPOBAHHBIM.

3aKOHHOCTh  TPEANOJaraerT CTPOroe€  HUCIOJHEHHE W COOJIOJeHUE
yctaHoBjeHHbIX YIIK P® mnpaBui, KOTOpbIE 0XBAaThIBAIOTCS MOHITHUEM <IOPSAOK>,
«popma», «poneaypa». OOOCHOBAHHOCTb O3HAYaeT HAJIUYUE JOCTATOYHBIX
JNAHHBIX, ONPABABIBAIOIINX IPUHATHE PELIEHUsI. MOTUBUPOBAHHOCTD MPEIOJIAracT,
YTO B TEKCTE€ NOCTAHOBJEHUSA WM ONPENEIICHHS MOJKEH COJEpIKAThCS aHaIMU3
OCHOBaHMi1, YCIOBHI U IONOJIHUTEIBHBIX 00CTOSATEIHCTB.

B 4. 1cr. 108 VIIK P® 3akoHOmaTe b TOMOMHUTEIBHO OMPEACISIET, YTO TIPH
n30paHuu Mephl MPECEYCHUS] B BHJIC 3aKIIOUYEHUS TOJ CTPaXy B MOCTAHOBIICHUU
CyIbH JOJDKHBI OBITh YKa3aHbl KOHKPETHBIC, (haKTHUECKHE OOCTOSTENhCTBA, Ha
OCHOBAHUM KOTOPBIX CYJIbsl IPUHSIT TaKOE perieHune. TakuMu 00CTOSTEIhCTBAMU HE
MOTYT SIBISITHCS JaHHBIC, HE TMPOBEPEHHBIE B XOJ€ CyIeOHOTO 3acemaHus, B
YACTHOCTU PE3YJbTaThl ONEPATUBHO-PO3BICKHON NESITEIbHOCTH, IPEACTABICHHbBIC B
Hapymenue tpedoBanuii ct. 89 VIIK POD.

[Ipu HEOOXOAUMOCTH M30paHUsI B Ka4eCTBE MEPhI MPECEUCHUS 3aKITIOUCHUS
MOoJ, CTpPa)xKy CJEHOBATENIb C COIIACUS PYKOBOJWTENS CJEACTBEHHOIO OpraHa, a
TaK)Ke€ JI03HaBaTellb C COIVIacus MPOKypopa BO30YXKIAalOT Mepell CyAoM
COOTBETCTBYIOIIEE XOAaTailcTBO. B mocraHoBiIeHHMU O BO30YXIEHUU XOJaTaiicTBa
U3JIaraloTCsd MOTHBBI M OCHOBAHUS, B CHJIy KOTOPBIX BO3HHKJIA HEOOXOJUMOCThH B
3aKJIIOYEHUN TOJ03PEBAEMOI0 WM OOBHHSIEMOTO TMOJ| CTPaXy M HEBO3MOXKHO
nu30paHue MHOM Mephl npeceyeHusi. K MOCTaHOBICHHUIO MPUIIAralOTCs MaTepuabl,
NOATBEPAKAAIONINE OOOCHOBAHHOCTh xojaTaiicTBa. Cpean dSTUX MaTepUalioB
JIOJDKHBI OBITh KOMTUU TIOCTAHOBIICHUS O BO30YKIEHHUU YTOJIOBHOTO Jiejia, MPOTOKOJIa
3a/iep’KaHusl  MOJ03PEBAEMOT0, IOCTAHOBJICHUSI O TMPHUBJICYCHUHM B KadyeCTBE
OOBHHSIEMOTO, a TaKXKe€ HMMEIONIMXCS B JeJe J0Ka3aTeIhCTB, YCTaHABIMBAIOIIAX
BUHOBHOCTb, OCHOBAHHS 1 MOTHUBBI ISl U30paHUsI 3aKIIFOUCHUS MO CTPAXKY.

Ecniu  xomaraiicTBo  B030yXmaercs B  OTHOUICHMHM T0J03PEBAEMOTO,
3a/lep)KaHHOTO B TOpsAKe, ycTaHoBieHHOM crtathsimMu 91 m 92 VIIK P®, To
MOCTAHOBJICHUE W YKa3aHHbIE MaTepualbl JOJIKHBI OBITh MPEACTABICHBI CYJbE HE
MO3/Hee YeM 3a 8 4acoB JI0 HCTEUCHHS CPOKa 3aepIKaHHs .

[TocTanoBieHue 0 BO30YX ACHUHU X0 aTalicTBa 00 30paHUU B KAUECTBE MEPhI
MIPECEUYEHUs 3aKIIIOUEHUSI I0J CTPAXKY NOMICKUT PACCMOTPEHUIO €IUHOJIMYHO
CybEH PallOHHOrO CyJla UM BOEHHOI'O CyZa COOTBETCTBYIOLIETO YPOBHS 110 MECTY

147 0 nopsiake ncumcIeHHs cpokoB cM. cr. 128YIIK P.
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MPOU3BOJCTBA MPEIBAPUTEIBHOTO pacciaeoBaHus JIMOO MECTy 3aJeprKaHus
M0/I03pEBAEMOro B T€UeHUE 8 4acOB ¢ MOMEHTA MOCTYIJICHUSI MAaTEPUAIIOB B CY/.

Cynebnoe 3acenanue cormacHo m. 50, 51, 52ct. 5 VIIK P®, ssusercs
CylieOHbIM pa30HpaTeIbLCTBOM, MOATOMY K HEMY IMPUMEHSIOTCS 00IIMe TpeOOBaHUS
raBel 35 YIIK P® B wactu, He mnpoTUBOpevalield CHelualbHBIM ITpaBUJIaM,
yctanoByieHHbIM cT. 108-109YTIK PO.

B cynebHOM 3acemanuu 00s3aTENBPHO YYaCTBYIOT TI0JI03PEBAEMBIA WM
0OBHHSIEMBIHT ", MPOKYpPOp, 3aIUTHUK, €CJIH MOCIEIHUN y4acTBYEeT B YTOJOBHOM
nene. [lomo3peBaemplil, 3aiepKaHHBIN B MOPSIKE, YCTAHOBICHHOM cTaThsiMu 91 u
92 VIIK P®, nocraBnsiercs B cyneOHoe 3acenanue. B cyneOHOM 3aceqaHuu BpaBe
TaKK€  y4acTBOBAaTb  3aKOHHBIM  NPEACTABUTENIb  HECOBEPUICHHOJIETHETO
MO/I03pEBAEMOr0 WM OOBHUHSIEMOr0, PYKOBOJMTENb CIEJICTBEHHOIO OpraHa,
cienoBarenb, Jo3HaBaTenb. HesBka 0e€3 yBaXUTEIbHBIX MPUYUH CTOPOH,
CBOEBPEMEHHO H3BEIICHHBIX O BPEMEHM CYyJIeOHOTO 3acelaHusi, HE SBISIETCS
MPEMATCTBUEM U1 PACCMOTPEHUS XOAATalCTBa, 32 UCKIOUYEHUEM CIIy4aeB HESBKU
0OBUHSAEMOTO.

[Ipunsitue cynebHoro peumieHuss o0 M30paHUM MEpbl MpPEceYeHUs: B BUJC
3aKJTFOYECHUS TI0JT CTPAXKy B OTCYTCTBHE OOBHHSIEMOTO JIOMTYCKAETCS TOIBKO B CIIydae
00BSBICHUS OOBUHSAEMOTO B MEXKyHAPOIHBIN PO3BICK.

CynebHoe 3acemaHue OCYIIECTBISCTCS MO OOMMM TMpaBuiamM. B Hagaie
3acelaHus CyAbsi OOBSBISAET, KaKOE€ XOJATaliCTBO TMOMJIEKHUT PaCCMOTPEHHUIO,
pa3bACHSET SBUBIIUMCS B CyAeOHOE 3acelaHue JHIaM MX IMpaBa U O0S3aHHOCTH.
3atreM mpokypop JuOO TO €ro MOPYYEHHUIO JIMI0, BO30YIMBIIEE XOJaTalCTBO,
000CHOBBIBAET €r0, MOCJE YEro 3aciIyIIMBAIOTCS NPYTHe SBUBIIHUECS B CylneOHOE
3acejaHue JULa.

PaccmarpuBas xonataiicTBO 00 H30paHUM MEpbl MPECEYEHUsT B BHJE
3aKJIIOYEHUS] TIOJI CTPaXKy, Cy/Absi HE BIpPaBe BXOAUTH B OOCYXKJEHHE BOMpoOca O
BUHOBHOCTH 110/103p€BAEMOr0, 0OBUHSAEMOI'0 B COBEPIICHUU HpCCTyHJICHI/I51149.

CornacHo npuHIuny coctssatenbHocTH (cr. 15 VIIK P®) cTropona 3amuthl
JOJKHA UMETh BO3MOKHOCTB 3a0JIarOBPEMEHHO O3HAKOMMTHCS C XOAATaiiCTBOM U
MOATBEPAKAAIOIIUMHU €TO MaTepHanaMH15O

PaccmoTpeB  xonaraiicTBO, CyAbi BBIHOCUT OJHO U3  CIEAYIOIIHNX
ITOCTAHOBJICHU:

198 B coorsercTBum ¢ u. 3 cr. 5 EBponeickoil KOHBEHIIMM O 3allUTE IIpaB YEJIOBEKa U

OCHOBHBIX CB000J OT 4 HOs0ps 1950 r. KaKIplii MOABEPTHYTHIM apecTy WU 3aJep KaHHI0
HE3aMEUINTEIbHO JOCTABIISIETCS K CYAbE.

149 Cm.: Tlocranosnenue [Inenyma BepxoBHoro Cymga P® ot 5 mapra 2004 1. No 1
«O NpUMEHEHNH Cy/laMU HOPM YTOJIOBHO-TIpoIieccyallbHOTO Koaekca Poccuiickoit denepannn».

150Cm.: Omnpenenenne Koncturynronnoro Cyma PO ot 21 nekabps 2000r. Ne 2850 «Ilo
xanoOe rpaxnanuHa IlandunoBa Pycnana IlerpoBuua Ha HapylmieHHE €ro KOHCTUTYIIMOHHBIX
mpaB cratbeil 92  YromoBHo-mpoueccyanbHoro — kojmekca  PCOCP»;  OmnpenencHue
Koncrurynmonnoro Cyma P® or 12 mas 2003r. Ne 1730 «lo xkanobe rpaxaannaa Koamns
Cepres BnagumupoBuya Ha HapylIeHHE €r0 KOHCTUTYIIMOHHBIX IIPaB MOJOKEHUsAMHU cTatelt 47 u
53 YronoBHo-TporeccyaibHoro koaekca Poccuiickoit @enepanuun»; [locranosnenne [lnenyma
Bepxosrnoro Cyma P® ot 5 mapra 2004 r1. Ne 1 «O mpuMeHEeHHH CyAaMH HOPM YTOJIOBHO-
npoueccyaibHoro kogekca Poccuiickonn @enepanun».
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1) 06 w30paHuu B OTHOIIEHHWH IIOJ03PEBAEMOr0 WM OOBHHSIEMOIO MEpPhI
IIPECeUeHUsI B BUE 3aKIIIOUEHUS T1O]] CTPAXKY;

2) 00 oTKa3e B yI0BJICTBOPECHUH X0/IaTAliCTBA,

3) o mpomieHMH Ccpoka 3ajaepxkaHus. [IpojyieHHe cpoka 3ajepiKaHus
JOMYCKaeTcsl TMpH YCIOBUU TMPHU3HAHUS CYIOM 3aJiepKaHus 3aKOHHBIM U
000OCHOBaHHBIM Ha CpPOK He Oosiee 72 4acOB C MOMEHTAa BBIHECEHHS CyAeOHOTO
pemieHruss 10 XOJATAMCTBY OJHOM W3 CTOPOH I MPEACTABICHUS €10
JIOTIONIHUTEIBHBIX ~ JOKA3aTeNIbCTB  OOOCHOBAaHHOCTH WJIM  HEOOOCHOBAaHHOCTH
M3GpaHis Mepbl PECCUCHNS B BH/IE 3aKITIOYSHHUS MO CTPAXy . B MOCTAHOBICHHH
0 TMpPOJJICHUH CpPOKa 3aJep’KaHusl YyKa3bIBAlOTCSA JaTa M BpeMs, A0 KOTOPBIX
MPOJIEBAETCS CPOK 3a/IepPrKaHUS.

[Ipu oTka3ze B yAOBJIETBOPEHUHM XOJaTalicTBa 00 M30paHUM B OTHOIICHHUH
MO/I03PEBAEMOr0 WM OOBHMHAEMOIO MEphl MPECEUYECHHsS] B BHJIE 3AKIIOYEHHS MO
CTpaXy Cy/Absi MO COOCTBEHHOW HMHMIIMATUBE BIpPaBe NpPU HAIUYUKU OCHOBAHUH,
npeaycMoTpeHHbIX ¢T. 97 YIIK P®, u ¢ yueTom 00CTOATENBCTB, YKAa3aHHBIX B CT.
99 VIIK P®, uzbpaTh B OTHOIICHUHU IOJ03PEBAEMOr0 WU OOBHUHSIEMOTO MEpYy
IpeceveHusl B BUE 3aJ10Ta WK JIOMAITHETO apecTa.

[locTaHoBieHne CyAbH HampaBiseTCs JHIlY, BO30YIMBIIEMY XOJaTailCTBO,
IPOKYpOpY, MOJ03PEBAEMOMY, OOBHHIEMOMY WM MOTEPHEBIIEMY M TOJJICKUT
HEMEIJIEHHOMY HCIIOTHEHHUIO.

[ToBTOpHOE OOpalieHue B CyA C XOJATalCTBOM O 3aKJIIOUEHUU IO CTPaxKy
OJIHOTO M TOTO K€ JIMIIA [0 TOMY K€ YTOJOBHOMY JI€y IOCJI€ BBIHECEHHS CyIbei
MOCTAHOBJICHUA 00 OTKaze B M30paHUM 3TOM MEphl MpEeceueHUs: BO3MOXKHO JIUIIb
P BO3HWKHOBEHWW HOBBIX OOCTOSTEIHCTB, OOOCHOBBIBAIOIINX HEOOXOIUMOCTH
3aKJIIOYEHUS JIUIA O] CTPAXKY.

Ecnu Bonpoc 006 u30paHuMu B OTHOIICHHM MOJACYAMMOrO B Ka4eCTBE MEpHI
MPECEUCHUs] 3aKIIOUEHUs] TOJ CTPaKy BO3HUKAET B CyJA€, TO pEHIeHHEe 00 3TOM
IPUHUMAET CYJI 10 XOJIaTaliCTBY CTOPOHBI WJIM MO COOCTBEHHON MHUIIMATUBE, O YEM
BBIHOCHUTCSI OIIPECIICHUE WU TTIOCTAHOBJICHUE.

[locTanoBnenne cyapu 00 H30paHMM B KayecTBE MeEphl MpeceyeHus
3aKJIIOUEHUSl MO/ CTPaxy HWJIM 00 OTKa3e B 3TOM MOXET OBIThb 00XKaJIOBAaHO B
aNeJUTAIIMOHHOM TOPSIIKE C YYETOM OCOOCHHOCTEH, MpeaycMOTpeHHBIX cT. 389.3
VIIK P®, B Teuenme 3 cyTok co mHs ero BoiHeceHus. Cyn amneuIaiuOHHON
WHCTAHIIMYA MPUHUMAET PELICHHUE MO0 Kano0e UM MPEACTABICHUIO HE MO3THEE YeEM
yepe3 3 CyTOK CO JIHA MX MOCTYIUIeHHs . Pelienre cya aneuisiiMoHHON HHCTaHIIUU
00 OTMEHE MOCTaHOBIEHUS CyIbU 00 M30paHUU B KAaueCTBE MEpPHI MpPeceueHUs
3aKJIIOUEHUS MO/ CTPaXxy MOJJICKUT HEMEUICHHOMY HCIOJIHEHUIO. Perienue cyna
aneJUIALMOHHON MHCTaHIIMU MOKET OBITh 00’KaJIOBAaHO B KAaCCALIMOHHOM TOpPSJIKE
1o IpaBujiaM, ycTaHoBJaeHHbIM 1. 47.1VIIK P®.

He nomyckaercs Bo3/oxkeHue MOJTHOMOYNM, peaycMoTpeHHbix ¢T. 108 VIIK
P®, nHa oaHOro m TOro ke CyAbl0 Ha MOCTOSHHOW OCHOBE. OJTH MOJHOMOYUS
pacnpeieNiaioTcss MEXAY CYAbSIMH COOTBETCTBYIOIIETO Cy/la B COOTBETCTBUM C
OPUHIIMIIOM pacnpeneieHus: yroiaoBHbix Aen.llopsaok u ycioBusi colep:kaHus

1510 nopsiake ncumcaenns cpokoB cM. cr. 128YIIK P.
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MOJ03PEBAEMBIX M OOBUHSIEMBIX IO/ CTpa)xKei B COOTBETCTBUHU CO CT. 951 4. 14 cr.
108 YIIK P® onpenensitores heaepalbHbIM 3aKOHOM -

B  cnywae  HEOOXOAMMOCTHM  TIPOBEACHHUS  ONEPATHBHO-PO3BICKHBIX
MEPOTNPUSITHIA ~ JOMYyCKAIOTCS  BCTPEYM  COTPYJHMKA  OpraHa  JIO3HaHU,
OCYIIECTBIISIOIIETO ONEPATUBHO-PO3BICKHYIO JACSITEIBHOCTbD, C TIOI03PEBACMBIM HITH
OOBHHSEMBIM C TUCBMEHHOTO Pa3pelIeHs JO3HABATENs, CICOBATENSI WA Cy/a, B
MIPOU3BOJICTBE KOTOPBHIX HAXOIUTCS YTOJIOBHOE JEIO.

Jlumo, B  MPOW3BOACTBE KOTOPOTO  HAXOIWUTCA  YTrOJOBHOE  JIEJIO0,
HE3aMEJITEILHO YBEJAOMIIIET O MECTE COJACpXKaHUS O CTpakKed Wi 00
W3MEHEHUH MECTa COJEP)KaHMsI O] CTPa)Ked MOJI03pEBAEMOTr0 WU OOBHHSIEMOTO
KOro-TM00 ®3 ero OJM3KUX POACTBEHHHWKOB, MPU HX OTCYTCTBHH — JAPYTHUX
POJICTBEHHUKOB, TpPH 3aKIOYCHUU TIOJ CTPaXy BOEHHOCIYXKAIleTO0 — TaKke
KOMaH/I0BaHWE BOMHCKOW YacCTH, MPH 3aKIIOYCHUH MO CTPAXKY JIMIIA, SBIISIOMIETOCS
qJIeHOM  OOIIECTBEHHON  HaOJIONaTeNbHOW  KOMHCCHH, 00pa3oBaHHOW B
COOTBETCTBUHU C 3aKOHOAATENbCTBOM P®D, — Takxke cekperaps OOIIeCTBEHHON
nanatel PO 1 cOOTBETCTBYIONIYIO OOIIECTBEHHYIO HAOIIOATEIbHYI0 KOMUCCHIO, a
IpU 3aKITIOYEHUN TIOJl CTPaxy COTpPYIHHKA OpraHa BHYTPEHHHX JAel — TakkKe
HaYaJIbHUKA OpraHa, B KOTOPOM MPOXOIUT CITYkKOY yKa3aHHBIA COTPYIHUK.

B ct. 109VIIK P® onpenenenbl CpoKu COAEPIKaHUS TIOT CTPAKEH U TIOPSIOK
WX MPOJJICHUS Ha CTAJUU TIPEIBAPUTEITHLHOTO PACCICOBAHUS.

Cpox coxepxkaHus TIOJl CTpaXed CleayeT OTIMYaTh OT CPOKOB
PEIBAPUTEILHOTO CIEACTBHS B qo3HaHus (cT. 162, 223YTIK PD).

[lepBoHayasibHO ~ CcOfEep)KaHWE  TOJA  CTpPaXeW TpPH  pacCieIOBaHHUH
NPECTYIUICHHUIT He Modcem npesviuiams 2 mecaya .

JlanpHelilee MpoJJICHUE CPOKa MPEeIyCMOTPeHO do 6 mecayes (cme Ha 4
MecsIla) CyIbell palOHHOTO CyJla WJIM BOCHHOTO CyJla COOTBETCTBYIOIIETO YPOBHSI B
nopsiake B mopsake, mpeaycmMorpeHHoM 4. 3 cr. 108 VIIK P®, mnpu
HEBO3MOXKHOCTH:

1) 3aKOHYHTP NPEBAPUTEIILHOE CIICICTBUE B CPOK JI0 2 MECSIIIEB, YTO JTOJDKHO
OBITh OOYCJIOBJICHO OCOOCHHOCTSIMH YTOJIOBHOrO Jena (OOJIbIIoe KOJIUYECTBO
3THM30JI0B, COYYaCTHUKOB | T.I1.);

2) w30Opanus uWHOW, Ooyiee MSITKOH Mepbl NpecedeHus, TO €CTh IpHU
OTCYTCTBUM OCHOBAHUU JJIsI U3MEHEHUS WM OTMEHBI MEPHI TPECEUCHHS.

VYkazaHHbIE YCIOBUS JOJDKHBI COOJIONATHCSA W TNPU  MOCICTYIOITNX
MPOJIICHUSX CPOKOB COJICPKAHUS TIOJT CTPAKEH.

JlanpHeiIee TpoJIeHHe CPOKa MOXKET OBITh OCYIIECTBICHO B OTHOIICHHUH
JUI], OOBUHSEMBIX B COBEPIICHUH TSDKKUX U 0CO00 TSHKKUX MPECTYIICHUH, TOIBKO
B ClIydasx 0COOOH CIOKHOCTH YTOJIOBHOTO JieJia M MPH HAaJTUYUUA OCHOBAHUH IS
u30paHuss STOW MEphl TpEeceueHUss Cyabed TOro JKe Ccyda IO XOJaTalCTBY
cleoBaTeNss, BHECEHHOMY C COTJIaCHSl PYKOBOIMTENS COOTBETCTBYIOIIETO

12Cwm.: depepanbublii 3ak0H 0T 15urons 1995r. Ne 10303 «O comepkaHuu IO CTPaKeit
NI0ZI03PEBAaEMbIX U OOBHHSEMBIX B COBEpIICHUH TpecTymieHui» // CoOpaHue 3aKOHOAATEeIbCTBA

P®. 1995.Ne 29.Cr. 2759.
1530 nopsiake ncumcaenns cpokos cm. cr. 128 YIIK P.
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CIIEICTBEHHOTO0 oOpraHa Mo cyobekry P®, wHOro mnpupaBHEHHOTO K HEMY
PYKOBOJUTENSA CIEACTBEHHOTO oOpraHa JHOO TIO XOJaTalCTBY JO3HaBaTess B
CIy4asx, mpenycMoTpeHHbIX 4. 5 cr. 223 VIIK P®™ ¢ cormacust mpokypopa
cyonekTa PO unu mprupaBHEHHOTO K HEMY BOCHHOTO TIPOKYpOpa, 00 12 mecayes.
Cpok conepkaHus MO CTpaxel ceviue 12 mecayes MoxeT ObITH MPOJICH
JIMIIb B UCKITFOYUTEIBHBIX CIIyYasX B OTHOIICHUH JIHI], OOBUHSICMBIX B COBEPIIICHUHU
0cO000 TSKKHUX TPECTYIUICHUH, Cyaped cyaa, ykazamHoro B 4.3 cT. 31 VIIK
P®(BepxoBHOro cyna pecnyOJIMKH, KpaeBOro WM 00JIACTHOTO CyJa, CyJa ropoja
¢deneparbHOrO 3HaYEHUS, CyJa aBTOHOMHOW 00JIacTH, Cy/la aBTOHOMHOTO OKpYyTa,
OKpYXHOTO  ((bJIOTCKOTO) BOCHHOTO CyJa) [0 XOJATalCTBY ClIeOBATEIs,
BHECEHHOMY C COTJIacHs B COOTBETCTBUHU C IOJCIEICTBEHHOCTHIO llpencemarens
CnencrBenHoro komutera P® nubo pykoBOAMTENS CIEACTBEHHOIO OpraHa
COOTBETCTBYIOIIETO  (hefCpaIbHOTO OpraHa HCIOJHUTEIbHOW Biacth  (Ipu
COOTBETCTBYIOIEM (eiepalibHOM OpraHe UCTIOJHUTENIBHOM BIIacTH), 0o 18 mecaues
(tabu. 1).
Tabnuya 1
IHopsinoxk npoaJIeHUs: CPOKA COAEPIKAHUS MO CTPaKeid

CPOK Cyn, npuHUMAOIIUA | Y4YacTHUK YrOJ0BHOIO JlonmotHUTEIbHBIE
NPO/JIeHUs1 |pellleHue 0 MPOAJIeHUHU npouecca, AU yCJI0BMSA NMPOJJIEHUSs
COJEpP:KaHUsI| CPOKa COAepP:KaHUSl | coiacue HA BO3OyxAeHHe | CPOKa CONePKAHUA MO/

MoJ CTPasKei 1oJ CTPakei XOaTaicTBa nmepeja CyaioMm o cTpaxeit

NPOAJIEHUH CPOKA
coleprKaHus MO CTpaxei

J0 6 €IMHOJINYHO ITo xonaraiicTBy

MEC. CyIbel palilOHHOTO cJIe0Barelisi, BHECEHHOMY
Cyla WU BOEHHOTO C coriacus pyKOBOAMUTEIS
cyna CJICICTBEHHOTO OpraHa,
COOTBETCTBYIOILIETO JIO3HABATCISA — C COIIACHS
YpOBHS MIPOKypopa.
(rapHU3OHHBIN

BOCHHBIH CY[I)

J0 12 €AVHOJINYHO ITo xonaraiicTBy IIpu paccienoBanuu B
MEC. CyIbel palilOHHOTO cienoBarelisi, BHECEHHOMY | dopme
CyZla UJIX BOEHHOTO C CoIIacus pyKOBOAMTEN | IPEIBAPUTEIBLHOIO
cyna CJIEACTBEHHOIO OPraHa M0 | CJIEICTBUSA — B
COOTBETCTBYIOLLIETO cyosekty PD, unoro OTHOIICHUM JIUII,
YPOBHS IIPUPABHEHHOTO K HEMY OOBUHSEMBIX B
(rapHU30OHHBIN PYKOBOJUTENS COBEPLICHUHU TSKKUX U
BOCHHBIU CyI) CJIEZICTBEHHOT'O OpPraHa, 1o | 0co00 TAKKUX
XOJaTaliCTBY JO3HABATEN | IPECTYIJICHUH, TOJIBKO B
— C comtacus IpoKypopa cllydasix 0coooi
cyonekTa PO. CJI03KHOCTH YT'OJIOBHOT'O
7ena, a mpu

%9 pCKTIOYMTENBHBIX CIydasX, CBS3AHHBIX C HCIOJHEHHEM 3ampoca O IPaBOBOIL
MIOMOIIIM, HAIIPABJICHHOTO B MOpsKeE, mpeaycMoTpeHHoM cT. 453VYIIK PO.
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paccienoBanuu B popme
JO3HAHUS — B
HCKITIOYUTENIbHBIX
CIIy4asix, CBI3aHHBIX C
WCIIOJIHEHUEM 3ampoca O
MPaBOBOM TOMOIIIH,
HaIpPaBJIEHHOTO B

HopsijiKe,
IIPEYCMOTPEHHOM CT.
453 VIIK PO.
CBbBIIIE | exnHOIWYHO ITo xonaraicTBy IIpu paccienoBanuu B
12 Cynbei ciemoBaress, BHECCHHOMY | ¢dopme
MEC. BepxoBHoro cyna C cOIJIacusi B COOTBETCTBUH| IIPEABAPUTEIBLHOIO
J10 18 pecnyOIuKH, C IOJICIIENCTBEHHOCTEIO CJIEICTBUS — B
MEC. KpaeBOI'O UJIH IIpencenarens HCKIIOYUTEIbHBIX
001acTHOr O CcyAa, CrnencTBEHHOrO KOMUTETa | Cly4asX, B OTHOIIEHUHU
cyJa ropozaa P® nubo pykoBoauTens OOBUHSEMBIX B
benepanbHOTO CJICICTBEHHOTO OpraHa COBEPILIEHUH 0C000
3Ha4YeHHs, cy/a COOTBETCTBYIOIIETO TSOKKUX TPECTYIUICHUH.
aBTOHOMHOM (enepaabHOro opraHa
o0mactH, cyna UCTIOJTHUTENILHOW BIACTH
AaBTOHOMHOT'O OKpyTa, | (IIpH COOTBETCTBYIOLIEM
OKPY>KHOTO ¢benepaabHOM OpraHe
(dbmorckoro) UCTIOTHUTEIILHOM BIaCTH)
BOEHHOI'O CyJ1a
JlanpHeimmee  mpoajieHWe  cpoka  He  jgomyckaercsa.  OOBHUHSIEMBINH,

coJepXKalluiicsl TOJ| CTpakeW, MOJJIEKUT HEMEUIEHHOMY OCBOOOXKIEHUIO, 3a

UCKJIIOYCHHEM CIy4aeB, MpeaycMOoTpeHHbIX M. 14. 8u 4. 8.1ct. 109VIIK PO.
Oco0b1 mpaBmwia (4.5-7 cr. 109 VIIK P®) ycraHOBIEHBI AJIsi MPOLEAYPHI

NPOJAJIEHNUs CPOKA COAEP)KaHUs IOJA CTpaXkel, KOorja Takoe NPOAJIEHHE CBSI3aHO C

OKOHYaHHEM  pacCCICAOBaHUA W  O3HAKOMJIICHUEM CTOpPOH C MarcpualiaMu
155
YTOJIOBHOTIO JACIa .
Yka3aHHbIE MaTrepuajibl AOJDKHBI OBITH MPECAbABIICHBI O6BI/IH}ICMOMy,

coJiepkanieMycs MoJi CTpakel, U ero 3alllUTHUKY He mo3aHee yeM 3a 30 cyTok 110
OKOHYaHUS MPEAEIBHOTO CpOKa COAEpKaHus o cTpaxel. Ecinu nmociie okoHYaHus
MPEABAPUTENLHOTO CIEACTBUS MaTepUalibl YTrOJOBHOIO Jiefla ObUIM MPEIbsBICHBI
OOBUHSIEMOMY M €ro 3alUTHUKY no3aHee 4vem 3a 30 CyTOK [0 OKOHYAHMS
MPENETBHOTO CPOKa COMEPNKAHUS TIOJT CTPaXKel, TO TI0 €ro UCTCUCHUH OOBUHSEMBIN
MO/JICKUT HEMEUICHHOMY OCBOOOXAeHHI0. [Ipm 3TOM 3a OOBHHSEMBIM U €TO
3AIIMTHUKOM COXPaHSAETCS NMPAaBO HAa O3HAKOMIICHME C MaTepUalaMd YTOJOBHOIO
nena.

B cnyuae, eciin mocine OKOHYaHUS MPEIBAPUTEIIBHOTO CIIEACTBUSL CPOKU IS
NPEIBSBICHUS] MAaT€pUajoB JAaHHOTO YTOJIOBHOTO Jiejla OOBHHSIEMOMY U €rO

155 Cwm.: er. 217 VIIK PO.
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3alIUTHUKY, ObUIM coOmrofeHbl, oaHako 30 CyTOK HJii O3HAKOMJIEHUS C
MaTepualaMi YTOJOBHOTO Jlela WM OKa3aJloCh HEIOCTAaTOYHO, CJEA0BATENb C
corjacusi pYyKOBOJMTENS CIEJACTBEHHOIO oOpraHa Mo cyobekty PO wumm
IPUPABHEHHOTO K HEMY PYKOBOIUTENSI MHOTO CJEICTBEHHOTO OpraHa BIIpaBe He
no3JHee 4YeM 3a / CYTOK JO0 HMCTEUYEHHS MPEAETbHOrO0 CpOKa COAEpM aHUS IOJ
CTpaxkeil BO30YAUTh X01aTallCTBO O MPOAJIEHUH 3TOTO CPOKA MEpel CyI0M CyObheKTa
P® nin BOEHHBIM Cy10M COOTBETCTBYIOLIETO YPOBHS.

Eciu B mpou3BOACTBE MO YroJIOBHOMY JI€dy YYacTBYET HECKOJBKO
O0OBHUHSAEMBIX, COAEPKAIIUXCS MOJ CTpaked, U XoTs Obl ogHOMY H3 HuUX 30 cyTOk
0Ka3aJI0Ch HEJOCTATOYHO JJIsi O3HAKOMIICHUSI C MaTepHajlaMU YTOJIOBHOTO Jiefia, TO
cilenoBaTeNlb BIIpaBe BO30YIUTh YKAa3aHHOE XOJaTaiCTBO B OTHOIIEHMH TOTO
OOBUHSIEMOTO WU TeX OOBHHSEMBIX, KOTOPbI€ O3HAKOMWIHCH C MaTepHalaMH
YTrOJIOBHOTO JIeNa, €CJIM HEe OTIaja HeoOXOAUMOCTh B MPUMEHEHUU K HEMY WIIU K
HUM 3aKJIF0YEHUS TOJI CTPAXXKy U OTCYTCTBYIOT OCHOBAHUSA JJIsl U30paHUsI MHOU MEpHI
IIpECeYeHHUs.

XoaaTaiicTBO O MPOJUIEHUH CPOKa COAEPM AHUS MOJ CTPa)Kel JOJIKHO ObITh
MPEACTABICHO B CyJ MO MECTy MPOM3BOJICTBA MPEABAPUTEIBHOTO paccieOBaHUs
a100 MECTY CoJlepKaHUs OOBHHIEMOTO MO/ CTpakel He MO3AHee YeM 3a / CYyTOK J0
ero ucreuenus. Cynps He TMO3JHEE YeM UYepe3 S5 CYTOK €O JHS MOTy4YCHHS
XOoJaTaiicTBa MPUHUMAET B MOPSIIKE, IpeaycMOTpeHHOM yacTsimu 4, 8u 11 ct. 108
VIIK P®, o110 U3 cneayromux pereHum:

1) o mpojuieHuN cpoKa COJEpKaHHS MOJ CTPaKEH 10 MOMEHTAa OKOHYAHUS
03HAKOMJICHHUSI OOBUHSEMOTO U €T0 3allUTHUKA C MaTepHallaMd YrOJOBHOTO Jieia U
HaIpaBJIEHUS IPOKYPOPOM YTOJIOBHOTO JeNia B CY/I,;

2) 00 OTKa3e B yIOBJICTBOPSHUH XOJIaTAMCTBA CIIEIOBATENS U OCBOOOKICHUN
0OBHHSIEMOTO U3-TIOJ] CTPAXKHU.

Cpox cojepxaHusl MOJA CTpa)xed B MEpPUOJ MPEABAPUTEIILHOIO CIEACTBUS
UCYHCIISIETCS] C MOMEHTA 3aKJIIOUEHHS T10J103PEBAEMOro, OOBUHAEMOIO MOJ| CTPAXKyY
JI0 HAMpaBJIEHUS IPOKYPOPOM YTOJIOBHOTO Jieia B CY/I.

B cpoxk copepxaHus Moj CTpa)xeil TakkKe 3aCUYUTHIBACTCS BPEMSL:

1) Ha KOTOpOE JUIO OBIIIO 3aJIEP’KAHO B KAYECTBE ITOI03PEBAEMOT0;

2) TOMAIITHETO apecTa;

3) T[PUHYAWTEIBHOTO HAXOXKIEHUS B  MEIUIUHCKOW  OpTaHU3aINH,
OKa3bIBAIOUICH MEIUIIMHCKYIO TOMOIIb B CTAl[MOHAPHBIX YCIOBUSX, WIA B
MEAMIIMHCKOW OpraHM3alliM, OKa3bIBAIOUICH ICUXMATPUYECKYIO IMOMOIIb B
CTAIlMOHAPHBIX YCIOBUSX, MO PELICHUIO CY/a;

4) B Te4YEeHUE KOTOPOTO JIUIO COAEPIKAJIOCh IMOJ CTPaKEH HA TEPPUTOPHU
MHOCTPAHHOT'O T'OCYJIapCTBa IO 3ampocy 00 OKa3aHWM MPABOBOM MOMOIIU WU O
BbIgaue ero P® B coorBerctBuu co cT. 460VIIK POD.

B ciy4yae mNOBTOPHOTO 3akjIlOYEHHUs IMOJ CTPAXKy IMOJ03PEBAEMOr0 WIH
0OBHHSEMOTO MO TOMY K€ YTOJIOBHOMY 1€y, @ TAKXKE 10 COEAMHEHHOMY C HUM WJIU
BBIZICJICHHOMY M3 HEro YrOoJOBHOMY J[I€Jy CpOK COJepXaHusi IMOJ CTpaxei
UCYHCIISIETCSl C YY4E€TOM BPEMEHH, MPOBEACHHOTO MOJ03PEBAEMbIM, OOBUHSEMBIM
IO/ CTPAXKEW paHee.
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PaccmoTpenue cynom XxodaTailcTBa O TMPOJIJIEHUU CpOKa COAEPIKaHUS
O0OBHHSIEMOTO TOJI CTpaXe B €ro OTCYTCTBUE HE JOIYCKAeTCs, 3a UCKIIOYEHUEM
CIIy4aeB HAXOJICHHsSI OOBHUHSEMOTO Ha CTAIMOHAPHOW Cy/1eOHO-TICUXUATPUUYECKOM
AKCIIEPTU3E U UHBIX OOCTOSITENIbCTB, UCKITIOYAIOIIUX BO3MOXKHOCTD €0 JOCTaBICHUS
B Cyl, 4TO JOJKHO OBITh MOATBEPXKIEHO COOTBETCTBYIOIIMMHU JOoKymeHTamu. K
TaKAM OOCTOSTENLCTBAM OTHOCATCS, B YacCTHOCTH, OOJE€3Hb OOBHHIEMOTIO,
CTHXHiTHBIC OEICTBHS, ILUIOXHE METEOYCIOBHS .. IIpH 5TOM yYacTHE 3aIUTHHKA
0OBHHSEMOTO B Cy/IeOHOM 3aCeIaHUU SBIISICTCS 0053aTeIBHBIM.

OmnpeneneHnyo crneuuuKy HMEeT BOMPOC O CPOKaxX COAEPKAHUSA O]
CTpaxkeil 0OOBUHSAEMOT0, KOT/Ia YTOJIOBHOE JI€JI0 MOCTYNUio B cya. OOmiee npaBuio
3aKJII0YAETCsl B TOM, YTO CPOK COJAEp:KaHMsI OOBUHAEMOTO IOJ CTpa)xeil BO Bpems
HAXOKJIEHUSI YTOJIOBHOIO JIejia B Cy/ie, @ UMEHHO B MEPUOJ, UCUUCISEMBIN CO JTHA
MOCTYIJIEHUSI YTOJIOBHOTO Jleia B CyJ M JO BBIHECEHUS] NPUTOBOPA, HE MOMKET
npeBbiiath 6 mecsies (4. 2 cr. 255 VYIIK P®). I1o ucreueHnn JaHHOTO CpoOKa Cy/I,
B MPOU3BOJICTBE KOTOPOTO HAXOJUTCS YTOJIOBHOE €10, BIPABE MPOIJIUTH CPOK
coJiepaHusl MOJACYAUMOro MOJ CTpa)Ked TOJBKO MO JieJaM O TSKKHX WM 0c000
TSOKKHX TPECTYIUICHUAX KaXKabli pa3 He Oosiee yeM Ha 3 mecsna (4. 3 ct. 255 VIIK
P®). [IpenensHOro CpoKa CoONEpIKAHUSI ITOICYTUMOTO O] CTPAKEH MO TAaKUM JieIaM
3aKOHOM HE YCTaHOBJICHO.

7.3. [domamnmuii apect

Bropoii 1mo creneHM CTPOrOCTH IPUMEHSIEMOIO MPUHYXKICHUS MEpPOU
IpeceyeHHs MOCie 3aKII0UESHUS MO CTPAXKY SBJIAETCS JOMAITHUI apecT.

VYT070BHO-IpaBOBas MOJUTHKA TOCYJAapCTBA HAIIPABJIEHA HA T'YMaHU3ALMIO B
chepe u3dpaHus U NpuUMeHEeHUsT mep mnpeceueHus. Tak, B KoHuenuuu cyneOHON
pedopmbl B PCOCP (1991r.) onHuM U3 HampaBiieHHH ObLIO ompezesieHo Ooliee
IIMPOKOE NPUMEHEHUE MEp MPECEUYEHHUs, AJIbTEPHATUBHBIX 3aKIIIOUEHUIO TIOJ
cTpaxy.K uuciny anpTepHaTHBHBIX 3aKIIOUEHHUIO TOJ CTPaKy MEp IIPeCcEeUeHUs
OTHOCUTCSI W JoMallHui apecT. OJHAKO MpaBoBas perjaMeHTalMsT HOPMBI O
JoMalltHeM apecte, aAeiictBoBaBmias g0 1 suBaps 2012 r., coxepkana MHOTO
NPOTUBOPEUYHII M TPOOENOB, KOTOPbIE HE TMO3BOJISIIM MPABONMPHUMEHUTEIO €€
U30UpaTh U MPUBOJWIN K HCIIOIB30BAHUIO 00JIee «TPAAUIIMOHHBIX U MPOBEPEHHBIX»
Mep MpecedeHHss B BUJE MOMANUCKH O HEBBIE3JIE W HaJUIekKaIIeM MOBEICHUU U
3aKITFOYCHNH TI0J] CTPAXKy .

156 Cm.: Tlocranosnenue [Inenyma BepxoBHoro Cyma P® ot 5 mapra 2004 1. No 1

«O NpUMEHEHNH Cy/laMi HOPM YTOJIOBHO-TIpoIieccyallbHOTO Koaekca Poccuiickoit denepannn».
Tak, HampuMmep cOrjlacHO cCTaTUCTUYecKuM HaHHbIM CyneOHOro aemnapTamMeHTa Npu
BepxoBHom Cyne P® B 2008r. denepanbHbIMU cynaMu OOLICH IOPUCIUKIUHN IO MEPBOM
WHCTaHIUK ObUTO yaoBieTBopeHo 207 456xomaTaiicTB 00 M30paHUU MEpHI MPECceUeHUs B BUIC
3aKIIFOUEHHS 1OJ1 CTpaKy U Toibko 101xomaraiicTBo 0 qomamrHeM apecte (B 2054pa3a MeHbIIe),
3a 2010r. — 148 68%onaTaiicTB 0 3aKIIOUEHUHU MOJ CTpaxky M 668 xomaTaiicTB 0 JTOMarIHeM
apecte (B 223pa3 menbine), 32 2011r. — 135 85(konaTaiicTB 0 3aKI04YeHUHN 10 CTpaxy U 1346
xomaraicTB o gomamHem apecte (B 101 pa3 menbmie), 3a 2012r. — 132 923xomaraiicTtBa 0
3aKJIFOYCHHH O] cTpaxy u 2714xonataiictB o qomaiiHeM apecte (B 49 pa3 menbiie), 3a 2014r.
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Mepa npecedenust — nomamiHuii apect no YIIK P® crana mpoMexyTouyHOU
MEXIY 3aKJIIOYEHHUEM IOJ CTpaxy M MepaMH IpPeceYeHusi, HE CBI3aHHBIMHU C
auiieHreM cBo6oibl. To ecTh Mepa mpeceueHusi, He CBA3aHHas C 3aKJIFOUEHUEM 1101
CTpaxXy, — JOMAIlHUM apecT — JMKBUAUPOBAJA O0OpPA30BABIIMMCS MEXIY STHUMHU
MepaMu mpeceueHusi OOJbIIONW pa3pbiB. Mepa mnpecedeHus: — 3aKJIIOUYEHHE IOJ
CTpaXy — TIOJIHOCTBIO TMPEAOTBPANIAET HEXKEIATEIhHOE IMOBEACHUE OOBHHSIEMOTO
(momo3peBaeMoro), HO JOCTHUTACTCS JTO IIEHOW ITOJTHOH W30JIAHUW JIMYHOCTH OT
00111ecTBa, OTBJICUCHHUE €r0 OT TPYAOBON ACATEIHHOCTU IO CHEIHATBHOCTH, OTPHIB
OT CEeMbH U OJTM3KUX.

B 4. 1 cr. 107 VIIK naetcst neduHuIMs TOMAIIHEro apecta U OIEHKa ee
NPUHYIUTEILHOCTH B CPaBHEHUW C JIPYrUMU Mepamu mipecedenwus. [IpeOniBanue
1o/ IOMAIITHUM apecToM, Mo npsMomy ykazanuto m. 42ct. 5 YIIK PO, ne apnsercs
comepxanueM mnoja crpaxed. CyTb AaHHOM Mepbl MPECEUEeHMs 3aKII0YaeTcs B
HEMOCPEJICTBEHHOM  OTPaHMYEHUM  HAXOASAIIerocs MOoJ  3amuTo cr. 22
Koucrutymuu PO npasa Ha cBOOOAY U JIMUHYIO HETPUKOCHOBEHHOCTD.

B coorBerctBum ¢ 4. 1 ct. 107 VIIK P® pomamnHuii apect — 310 Mepa
npecedeHusi, n3dupaemMas Mo cyJeOHOMY PEIICHUIO B OTHOIIEHUH MOJ03PEBAEMOTO
WM OOBUHSEMOTO TIPH HEBO3MOXKHOCTH NMPUMEHEHHsI WHOH, 00Jiee MATKOW, MEpbI
MIPECEUCHMSI, 3aKITFOYAOIIASICS B HAX0XKICHUH T10/I03PEBAEMOT0 WM OOBUHSIEMOTO B
MOJIHOW JIMOO B YACTUYHOW HBOJSAIMM OT OOIIEeCTBa B JKWJIOM IOMEIICHUH, B
KOTOPOM OH TIPOXXMBAaeT B KAa4eCTBE COOCTBEHHMKA, HaHUMATENs JIMOO HAa WHBIX
3aKOHHBIX OCHOBAHUSAX, a TaKKe B JIEYCOHOM YUYPEXKICHUH C BO3JIOKCHHEM
OTpaHHYCHUH ¥ (WJIH) 3alPETOB U OCYIIECTBICHUEM 32 HUM KOHTPOJIS.

Cya ¢ y4eToM MaHHBIX O JIMYHOCTH IOJ03PEBAEMOTO WM OOBHHSIEMOTO U
(dakTHUeCKUX OOCTOSTENBCTB MPU M30paHUU OMAIIHETO apecTa B KAYECTBE MEpPHI
NPECeUYCHUs] MOXKET €My 3alpeTUTh U (WJIU) OTrPaHUYUTH: 1) BBIXOJA 3a IMPEIEIbl
KHUJIOTO TOMEIICHHS, B KOTOPOM OH IPOKUBAET; 2) OOIIEHHE C ONpeIeICHHBIMU
auiaMu; 3) OTHPaBKy W IOJyYEeHHE IOYTOBO-TeJerpadHbIX OTHpaBicHUi; 4)
UCIIOJIb30BAHUE CPEJICTB CBSI3M U MH(POPMALMOHHO-TEIEKOMMYHUKAIIMOHHON CETH
"Uureprer” (4. 7 ct. 107 VIIK PD).

B 3aBucMMOCTH OT TSDKECTH TPEABSIBICHHOTO OOBHHEHHS M C YYETOM
BO3pAaCTa, COCTOSHUS 3JI0POBBS, CEMEHHOTO TIOJIOXKEHUS M JIPYTUX OOCTOSTEIHCTB
nena OOBHHSIEMbIM, TOJO3PEBAaEMbIii MOXET OBbITh MOABEPTrHYT JHOO BCEM
OTPaHHUYCHUSIM H 3aIllpeTaM, IEPEUUCIICHHBIM BBIIIIe, TUOO OTACIbHBIM U3 HUX (4. 8
ct. 107VIIK PD).

Crnemyer OTMETHTH, YTO Mepa YTOJOBHO-IPOIECCYaTBHOTO TMPECECUEHUs B
BUJIC JOMAITHETO apecTa 3aKOHOAATEIIbHO HE MPENoJiaracT B TOJTHOM CMBICIIE
ATOTO CJOBAa «apecT» B Mpejleiax JoMaiiHero noMemieHus. CMbICT NpUMEHEHUs
JTAHHOM MepbI MPECEYCHUs] COCTOUT B TOM, YTOOBI M30JUPOBATh (IIOJTHOCTHIO WIIH
YaCTUYHO) OOBHHSEMOTO, IOJ03PEBAEMOr0 B JKHJIOM IOMCIICHHH, & TaKXe B

— 133 755omaraiicTBa 0 3aKIIOYEHUH MO cTpaxy u 3 333xomaraiicTBa 0 JoMaliHeM apecte (B
40 pa3 menbie)). CM.: omepaTHBHBIC CTAaTUCTHYECKUE CBEICHHS O paboTe (emepalbHBIX CYIOB
o0mel FOPUCANKIIMA U MUPOBBIX cynel mo nepBoit nactanmuu 3a 2008r., 2010r., 2011r., 2012
r., 2014r. // http://www.cdep.ru/statistics
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JedeOHOM  YUPEeXKIEHHHM C  I[EeNbI0  TPEeCeUeHUs WM  IPeIynpexIeHUe
HEXKEJIATEIIbHOTO TIOBEICHUS yKa3aHHBIX Y4aCTHUKOB YTOJIOBHOTO
CYJIOTIPOU3BOCTBA, O KOTOPOM roBopuTcs B CT. ¢T. 97 YIIK PO.

B coorBerctBuu ¢ 1. 104, 5 VIIK P® xuioe moMenieHue — 3To KUIUILE, T.€.
WHAUBUAYQIBHBI KUJIOH JOM C BXOASIIUMH B HETO JKWJIBIMH W HEXHUJIBIMHU
MOMEIICHUSMH, JKWIOE TOMEIICHNE HE3aBUCUMO OT (OpMBI COOCTBEHHOCTH,
BXOJISINEE B KUJIHMIIHBIN (POH U UCTIOIB3YEeMOE JJIsl TIOCTOSTHHOTO WJTH BPEMEHHOTO
MPOKMBAHMS, @ PABHO HHOE MMOMEIIEHUE WJIN CTPOCHUE, HEe BXOASIIECE B KUIHUIITHBIN
¢doHJI, HO UcToJIb3yeMoe Tt BpeMeHHoro nposkuBanus (. 10ct. 5 VIIK PO).

CormacHo 4. 2 cr. 15 Xwnumuoro xomexkca P® XuipiM moMmelieHueM
MPU3HACTCA HM30JIMPOBAHHOE TMOMEIICHUE, KOTOPOE SBISCTCS HEABUIKUMBIM
UMYIIECTBOM M MPHUTOJHO JUIS IMOCTOSHHOTO TPOKMBaHUS TpaxkiaH (oTBedaer
YCTaHOBJICHHBIM CAHUTAPHBIM W TEXHUYECKUM TMpaBWJIaM W HOpMaM, HHBIM
TpeOOBAHHUSAM 3aKOHO/IATEIbCTBA).

Takum o6pa3om, He TF0O0E TOMEIIEHUE MOXKET OBITHh MECTOM JIJISl JOMAITHETO
apecta. CriocoOHOCTh OBITh MCTIOIB3YEMBIM ISl IPOKUBAHUS, KaK OMpPESISIFOIIast
yepTa KHJIOTO TOMEIIEHUS, 3aKII0YaeTCsl B TOM, YTO B HEM €CTh HEOOXOAMMBIN
HA0Op CpeAcTB oOecleueHus IKU3HENCSITCIIbHOCTH 4YeJIOBeKa B  TEUYCHUE
MPOJOJDKATEILHOTO BpeMeHU. Ecium  Kujloe TMOMENIeHWe HENPUroJaHo st
MPOKMBAHMS, OMAITHUN apecT He MOXKET OBITh MpUMEHEH. B 3aBUCUMOCTH OT
0COOEHHOCTEH CTpOEHHUs, KOTOpOE TPEACTABISICT COOOW JKWJIOE€ TOMEIIEHNE,
OTPaHUYECHUSI MOTYT KacaThCsl MEpPEMEIICHUSI apEeCTOBAHHOTO B OTACIbHBIC YACTH
COOPY)KEHHSI, 3IAHHsI, B KOTOPOM HAXOIUTCS XKHIIOE IIOMEIICHHE OOBHHIEMOT0 ..

JlomarrHuii apecT B Ka4eCTBE MEPhI MPECEUCHUS MPUMEHSIETCS B OTHOIIICHUH
MI0JI03PEBAEMOT0 WJIM OOBUHSEMOTO IO PEIICHHUIO Cy/ia B MOPSIKE, YCTAHOBICHHOM
ct. 108VYIIK P® nnsa u3bpanusi Mepbl IpeceyeHrs B BUJIC 3aKJIIOUCHUS 110 CTPaXKYy,
¢ yueTtoMm ocobeHHoctel, onpeneneHHbix ¢r. 107 YKIIK P®.Ilnenym BepxoBHoro
Cyna P® ot 19 nexabps 2013 r. Ne 41 B cBoeM IlocranoBnenun «O mpakTuke
NPUMEHEHHUS CyJaMH 3aKOHOJATEeNIbCTBA O MEpax MPEeCceUeHHs B BUJE 3aKIIFOUCHUS
IOJI CTPaxky, JOMAIIHEro apecTa M 3ajora» ykasal, YTO YCIIOBHS, CBSI3aHHBIC C
BUJIOM U pa3MepoM HakazaHHs, KOTopble yctaHoBieHbl 4. 1 ct. 108 YIIK PD nmus
NPUMEHEHUsT B KA4eCTBE MEphI TMPECEUYCHHsS 3aKIIOUeHUs TO0J CTPpaxy, Ha
JIOMAIITHAA apecT HE PaCIpOCTPAHSIOTCS, MOCKOJIbKY OHU HE MPETyCMOTPEHBI CT.
107 YIIK PO.

CrnenoBaTeNbHO, JIOMAITHUA apecT MOXET OBITh HW30paH B OTHOIICHUU
M0/I03PEBAEMOT0 WJIM OOBUHSEMOTO B JIFOOOM MPECTYIJICHUH, BHE 3aBUCUMOCTH OT
MIPETYCMOTPEHHOTO 32 HETO YTOJIOBHBIM 3aKOHOM BHJIA U pa3Mepa HaKa3aHUsl.

OnHrM W3 CHeNHambHBIX YCIOBHA HM30paHUsT MEphl TNpPECceYeHHs] B BUJC
JIOMAIITHETO apecTa sBISACTCS HaJWYWe IKWIOTO I[IOMEIIEHUs, B KOTOPOM
MOJIO3peBacMbli MM OOBHHSIEMBIH B KOTOPOM OH TMPOKMBAaeT B KayeCTBE
COOCTBEHHUKA, HAHUMATEJIS JINOO Ha WHBIX 3aKOHHBIX OCHOBAHHUSIX.

158 [Tonpo6Hee 00 3ToM cM.. AnekcauapoB A. JlomamrHuii apecT kKak Mepa IMpeceueHus B
yrosoBaoM mporuecce // http://www.mosuruslugi.ru/articles/95@y6iukosano: 15.07.2012.).
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B cootBerctBum ¢ n. 37 Iloctanosnenus [lnenym BepxoBHoro Cyna P® ot
19 nexadpst 2013r. Ne 41 «O npakTuke NpUMEHEHUs CyJIaMH 3aKOHOJIaTeJIbCTBA O
Mepax MpeceueHus B BUJIE 3aKJIIOUCHHUS 0T CTPAXKY, JOMAIIIHETO apecTa U 3ajora»
B MOCTAHOBJIEHUU 00 H30paHWM MEpbI MpEceYeHUs B BUJIE JIOMAIIHEro apecra
HEOOXOJMMO YKa3blBaTh KUJIOE IOMEIIEHHE, B KOTOPOM IOJ03PEBAEMOMY WIIU
oOBUHSIEMOMY  HAUIGKUT HaxoauThcs. Kpome Ttoro, B IlocranoBieHuun
YKa3bIBAC€TCs, YTO CYyJ BIPABE OMPEACIHUTH JIUIY IS HAXOXKICHHS TOJBKO TaKOe
KUJIO€ TIOMEIIEHWe, B KOTOPOM OHO TIPOKMBAET B KadyecTBE COOCTBEHHUKA,
HaHUMAaTes MO0 Ha MHBIX 3aKOHHBIX OCHOBAHUSIX.

B cBs3m ¢ aTMM cymy HEOOXOAMMO MPOBEPSATh OCHOBAHMS TPOKUBAHUS
M0/I03PEBAEMOr0 MM OOBUHSEMOTO B JKUJIOM TOMEIICHUH, HAX0XJACHHE B KOTOPOM
npeanojaraercs B ciydyae U30paHus B OTHOUIEHUH €ro MEphbl IIPECcCeueHUs B BUIE
JoMalllHero apecta. Hampumep, npu NpoXMBaHUM JIMIIA B JKHJIOM MOMELIEHUU T10
JIOTOBOPY HaliMa cieayeT NpOBEpUTh HaJU4KMe JIOrOBOpa HailmMa KHUIIOTO
MOMEIICHHS, COOTBETCTBYIOLIEro TpeboBanusM ['paxkmanckoro koaekca PD wu
KunuugHoro koaekca P®, a Takke Cpok IEMCTBUS JOTOBOPA; B CIy4yae BPEMEHHOM
perucTpanuu Jmua Ha tepputopun PO HannexuT npoBepUTh COOTBETCTBUE MECTA
pETHCTpAlU MECTY TPOXKUBAHUS JIUIIA, @ TAKKE CPOK JIEHCTBUS PETUCTPAIIAH.

B ykazanHom Bbimie IloctanoBnennn Ilnenyma BepxoBHoro Cyna P®
PEKOMEHIOBAHO CyJaM IIPU U30paHUK MEPHI TPECEUCHUSI B BUIE JOMAIITHETO apecTa
MPUBJICKAaTh K YYaCTHIO B CYJeOHOM 3aceTaHWM COOCTBEHHUKA >KUJIbS, €CIH OH
MPOKMBAET B TOM IIOMENICHWH, B KOTOPOM TIPEANOJIAraeTcsl HaXOXKICHUE
M0/I03PEBAEMOr0 WM OOBHHSIEMOTO BO BpEMs JOMAIIHETO apecTa, W MOJIYYHTh Ha
TO €ro corjacue, a TaKXKe MPUBICKaTh K PACCMOTPEHHMIO JTaHHOTO BOMpPOCa
NPEACTaBUTENS JI€YeOHOTO YUYPEKJEHUS, B KOTOPOM IMPOXOAMUT KypC JICUEHHS
MO/I03pEBAEMbId WJIM OOBHHSIEMBIM, M MOJIYYUTh €r0 COTJIaCME HAa HAXOXKICHUE
MO/I03PEBAEMOr0 MJIM OOBUHSEMOIO B IMEpPUOJ JOMAIIHETO apecTa B JeueOHOM
yupexaeHuu. B cimydae Hecorsmacus cOOCTBEHHHMKA >KWIIbSI WU MPEICTABUTENS
Je4eOHOro yupexaeHusi Mepa IMpecedeHusi B BUJIE JOMAIIHEro apecta Mo 3TUM
ajipecaM He MOXKET ObITh U30paHa CyAOM.

Ecmm >xumoe momemieHrne, B KOTOPOM TMPEANOJAraeTcsl HaXOXKICHHE
M0/I03PEBAEMOr0 WJIM OOBHUHSIEMOTO BO BPEMSI JOMAIITHETO apecTa, pacrojaraeTcs 3a
npenenaMd  MYHUIIUIAIBHOTO  00pa3oBaHUs, HA  TEPPUTOPHUH  KOTOPOTO
OCYIIECTBIISIETCS TIPEIBAPUTEITLHOE PACCIICIOBAHNE, JOMAITHANA apeCcT MOKET OBITh
n30paH B KaUeCTBE MEPhI MPECEUEHUS MIPHU YCIOBUH, YTO JAHHOE 00CTOATEIHLCTBO HE
MPEMSTCTBYET OCYIIECTBICHHUIO MPOM3BOACTBA IO YTOJIOBHOMY NNy B Pa3yMHBIC
CPOKH, B YaCTHOCTH HE MPEMATCTBYET OOCCIEUYCHHIO JOCTABJICHHS JIMIIA B OpraH
JIO3HAHUSA WU OpTraH MPeBAPUTEIBHOTO CIIECTBUS, & TAKXKE B CY/I.

Ha ocnoBanuu 4. 4 ctr. 107 YIIK P® cynps, paccMOTpeB X0IaTaiicTBO 00
n30paHuu MeEpbl TPECEUEHUs B BHJIE JOMAIIHETO apecTa, BBIHOCUT OJHO W3
CJIeIYIOLIMX TTOCTAHOBJICHUM:

1) 06 u30paHuU B OTHOIICHHWH IIOJ03PEBAEMOr0 WM OOBHHSIECMOIO MEpPhI
IIpECeveHUsl B BUE JIOMAIITHETO apecTa;

2) 00 0TKa3e B YIOBJICTBOPECHUU XOJIaTACTBA.
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[Ipy oTKaze B yHOBJIETBOPEHHH XOJaTaiicTBa 00 W30paHWUU B OTHOIICHUU
TI0JTI03PEBACMOT0 HJIM OOBHHSIEMOTO MEpHI IIPEeceueHHs] B BUJE JOMAIIIHETO apecTa
CyIbsl TI0 COOCTBEHHOW MHUIIMATUBE MPH HAIWYUH OCHOBAHHH, MPETYCMOTPEHHBIX
cT. 97 YIIK PO, u ¢ yyeTom 00CTOSATENLCTB, YKazaHHbIX B cT. 99 VIIK PO, Bnpase
u30paTh B OTHOIICHHH IOJI03PEBAEMOT0 WJIM OOBHUHSEMOTO MEpy IpEeceueHUs: B
Buje 3aora (4. Scr. 107 YIIK PD).

B cootBerctBuu ¢ 4. 6 ct. 107 YIIK PO nocranoBnenue cypu HanpaBisieTcs
JUIy, BO3OYAMBIIEMY XOAAaTaiiCTBO, MPOKYPOPY, KOHTPOJIHPYIOIIEMY OpTaHy IO
MECTy OTOBIBAaHHUS JOMAIIHETO apecTa, IMOJA03PEBAEMOMY WM OOBUHSEMOMY U
MOJIJIEKUT HEMEAJIEHHOMY HCIIOTHEHHUIO.

[TocranoBnenue cyapn o0 M30paHUM JOMAIIHEro apecta Win 00 OTKasze B
3TOM MOJKET OBITh 00’KaJIOBAaHO B BHIIIECTOSIIUN CY/I.

[Ipu wu30panuu Mepbl TpeceueHWs B BHUAC JOMAIIHEr0 apecra B
MIOCTAHOBJICHUH CYAbH JIOJDKHBI OBITH YKa3aHbl KOHKPETHBIC, (AKTUUCCKUE
00CTOSITENTLCTBA, HA OCHOBAaHUHM KOTOPBIX CY/bsl MPHUHUI Takoe pemieHue. Takumu
00CTOSITENTLCTBAMHU HE MOTYT SIBIISATHCS JaHHBIC, HE TIPOBEPEHHBIE B XO/I€ CYA€OHOTO
3aceaHusl, B YACTHOCTH PE3yNbTaThl OINEPATHBHO-PO3BICKHON JESITEIbHOCTH,
npejcTaBicHHbIe B HapymeHue Tpedoanmii ct. 89 YIIK PO (u. 3ct. 1071 4. 1cr.
108).

B cootBetrctBuu ¢ 4. 9 ct. 107 YIIK PD B pemenuu cyna 06 u3dpanuu Mepbl
IpeceyeHus B BUJE JOMAIIHETO apecTa TaKKe YKa3bIBaIOTCS YCIOBUS MCIOTHEHUS
3TOH MephI MpecedeHus (MeCTo, B KOTOPOM OyeT HaXOAUTHCS TOJ03PEBACMbBIN W
OOBHHSAEMBIN, CpOK JIOMAIllHETO apecTa, BpeMs, B TEUEHHE KOTOPOTO
MOJI03peBaEMOMY HJIM  OOBHHSEMOMY pa3pelleHO HaXOAWUTbCA BHE MecTa
UCTIOJIHEHUSI MEphbl TPECCUCHUs] B BUJC JOMAIIHErO apecTa, 3amperbl W (Wim)
OTpaHWYEHUS, YCTAHOBJICHHBIC B OTHOILICHUH IOJ03PEBAEMOTO WM OOBHHSIEMOTO,
MECTa, KOTOPhIC MY Pa3pelieHO MOCEIaTh).

[Inenym BepxoBHoro Cyna P® or 19 nexabps 2013 r. Ne 41 B cBoeM
[ToctanoBnennu ot 19 aexadbps 2013r. Ne 41 «O npakThke NpUMEHEHHS CyldaMu
3aKOHOAATENhCTBA O Mepax TNPECeUYCHHs] B BHJE 3aKIIOUEHHUS TIOJ CTPaxy,
JIOMAIITHETO apecTa M 3ajora» KOHKPETU3UPOBal yKa3aHHBIE BBILIE MOJIOKEHUS 4. 9
ct. 107 VIIK P®, ykazaB, uro BpemeHud 00 U30paHHM B KauecTBE
MEpBINIPECEUEHHsT JOMAIIHEr0 apecrta Cya JOJDKEH YyKa3aTb BHUA M IPEIebl
HaJlaraeMbIX Ha JIUIIO OTPaHHYCHH U (MJIH) 3aIIPETOB.

[Ipu orpaHdyeHHH BBIXOJA 3a TPEICNIbl JKHJIOTO TOMEILIEHUS, TJIe
M0JI03pPEBAEMbIN UM OOBUHSAEMBIN MPOXKUBAET, CYly CIIEAYET MEPEUUCIUTh ClIydaH,
B KOTOPBIX JIMIy pa3pemieHo MOKUAATh MPEeIIbl KUIOTo MoMelleHus (Hampumep,
JUISL TIPOTYJIKH, JJIs TIOCCIEHHs y4eOHOTO 3aBEJICHHS), U YKa3aTh BpEMs, B TCUCHHE
KOTOPOTO JUIy pPa3pemiacTcsl HaXOIUThCS BHE MeECTa HCIOIHEHUS MEpHI
NpeceveHusl B BUJC JIOMAIIHEro apecta (Hampumep, IS MOCCHICHHS IIKOJBI BO
BpeMsl yUeOHBIX 3aHATHH, I NPOTYJIKH B OTIPEICTICHHOE BpeMsi), U (MJIK) cilydau, B
KOTOPBIX JIMILY 3aIllpPelieHO MOKUAATh MPECIIbl JKUJIOT0 TIOMEIICHUs (Hampumep, B
HOYHOE WJIM WHOE BpeMs, MpPH TPOBEACHUH MAaCCOBBIX MEPONPUITANA WU
HEKOTOPBIX U3 HUX).
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3anpelasi Mo03peBaEMOMY WJIM OOBUHAEMOMY OOLIEHUE C ONpPEACICHHBIMU
JUIAMU WM OTpaHU4YMBasi e€ro B OOIIEHWH, CyJ JOJDKEH YKa3aThb JIaHHbIE,
MO3BOJISIONINE UACHTU(ULIHUPOBATH ITUX JIUII.

[Ipu 3ampere Ha MOJB30BaHUE CPEACTBAMHU CBSA3M WM OTPAHUYEHUM B UX
UCIIOJIb30BAaHUU CYAY CJEAYeT Pa3bICHUTH I0JI03pEBAEMOMY, OOBHHSIEMOMY €O
paBO Ha WCIOJh30BaHUE TeNe()OHHON CBSI3W IJISI BBI30BA CKOPOW MEIHMITMHCKOMN
MIOMOIIH, COTPYJHUKOB MPABOOXPAHUTEIHHBIX OPTraHOB, aBAPHIHO-CHAcATEIbHBIX
ciny>)k0O Mpy BO3HUKHOBEHHH YPE3BBIYAMHON CHUTyallMM, a Takxke g OOIIEHUS C
KOHTPOJIMPYIOIIMM OPraHoM, JIO3HABaTeleM, CJEeIOBaTeJieM U HEOOXOAUMOCTh
MHPOPMHUPOBATH KOHTPOJMPYIOUIMA OpPraH O KaxaoMm TakoM 3BoHke (4. 8 ct. 107
VIIK PO).

JUist  ycTaHOBIIEHMsI 3ampera Ha OTHPaBKy U MOJYyYE€HHUE IOYTOBO-
TenerpadHbIX OTHOPABJICHUM MO0 Ha WCHONb30BAHUE CPEJICTB CBS3U HIIU
OTpaHUYEHUS] B 3TOM MpHU U30paHUMU MEphl NIPECEUEHUs B BUJE JOMAIIHErO apecTra
HE TpeOyeTcsi BbIHECEHHUS JIOMOJIHUTEIBLHOTO CYIeOHOTO PElIeHHs MO YKa3aHHBIM
BOIIPOCaM B MOPsJKE, ycTaHOBJIEHHOM cT. 165VIIK PO.

[Ipu orpaHMyeHHMH MOJO3PEBAEMOI0 WM OOBUHSEMOIO B MCIOJIb30BAHUU
nH(OPMAITMOHHO-TEICKOMMYHUKAIIMOHHOM ceTr "MHTepHeT" cyay ciaeayer ykas3aTh
Cllydad, B KOTOPBIX JIMIIy Pa3pelieH0 HCIIOJIb30BaHUE ATOW ceTu (Hampumep, s
oOMeHa wuH(poOpMalMed MeEXIy JHIOM U Y4YeOHBIM 3aBEIEHHEM — €CIU
TI0JI03PEBAEMBIN MITH OOBUHSIEMBIH SBISICTCS yYAIIUMCS 3TOTO 3aBEIICHUS).

B cootBerctBuu ¢ 4. 8ct. 107 YIIK P® orpannueHust MOryT ObITh HU3MEHEHBI
CyIOM IO XOJAaTalCTBY IOJ0O3PEBAEMOr0 WM OOBHHSEMOrO, €ro 3allluTHHUKA,
3aKOHHOTO TMpPEJICTaBUTENS, a TakKe CleAoBaTeiss WIM JO3HaBaress, B
MPOU3BOJICTBE KOTOPOTO HAxXOAUTCS yroioBHoe jaeno. Ilogo3peBaeMblil uiu
OOBHUHSIEMBIII HE MOXET OBITh OIPAHMYEH B IpaBe MCIOJIb30BaHUS Telie(POHHOMN
CBS3M 11  BbI30Ba  CKOpPOM  MEOUIMHCKOW  TMOMOILIM,  COTPYIHHUKOB
IPaBOOXPAHUTENIbHBIX ~OPTraHOB, aBapUHHO-CIacaTeNIbHbIX CIOYyKO B cily4ae
BO3HMKHOBEHHUS YpPE3BbIYAMHOW  CUTyalluu, a Takke g OOIIeHHs C
KOHTPOJIMPYIOIIUM OpPTaHOM, JO3HaBarejeM, co cieaoBaresneM. O KaxkI0M TakoM
3BOHKE I10/103PEBAEMBIN WK 0OBUHSIEMBIH HHOPMUPYET KOHTPOJIUPYIOLIUN OPTaH.

JlomanmHuil apect u3bupaeTcs Ha CPOK 10 NBYX MecsueB. Cpok JOMAIIHETOo
apecTa UCUUCISIETCS ¢ MOMEHTa BBIHECEHUSI CY/IOM pelIeHUs] 00 M30paHuu JTaHHOM
MEpBbI MPECeUYeHUss B OTHOLIECHUH IOJ03pEBAEMOro Win oOBHHseMOro. B cmyuae
HEBO3MOKHOCTH 3aKOHUYUTH MPEABAPUTEIHLHOE CIEICTBUE B CPOK JO JABYX MECSIICB
Y TIPU OTCYTCTBUM OCHOBAHUM JJI1 U3MEHEHMSI WM OTMEHBI MEPBI MPECEUECHUS 3TOT
CPOK MOJKET OBITh MPOJIEH MO PELIECHUIO Cya B MOpAIKe, ycTaHOBIeHHOM cT. 109
VIIK P® pgns npoajieHHMs CpoKa COAEpXKaHUS MOJ CTpaXeh, ¢ ydeToM
ocobeHHocTei, onpeneneHubix cT. 107 VIIK PO.

B cpok momaiiHero apecra 3acCUMTHIBAE€TCS BPEMs COJEPKAHUS MO CTPaXKEH.
COBOKYIHBII CPOK JOMAIIIHETO apecTa U COAEep>KaHus O] CTpaXKel He3aBUCUMO OT
TOTO, B KaKOW MOCIEA0BATEIbHOCTH JIaHHbIE MEPbI MPECEUEHUs] MPUMEHSIINCH, HE
JIOJKEH MPEBbIIIATh MPEACIIbHBINA CPOK COAEPKaHUS MO CTPaXKeH, yCTaHOBJICHHBIN
ct. 109 VIIK P®, To ecth He Oomee yem mo 18 mecsiieB.DenepaibHbIM 3aKOHOM OT
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07.12.2011r. Ne 4204133159, u3MeHuBmmmM pegakinuo ct. 107 VIIK P® Obuun
paspemnieHbl MHOTOYHUCJICHHBIE CIOPBI O TOM, KTO JIOJDKEH OCYIIECTBIISATH
WCITOJITHCHHE JIOMAIITHETO apecTa.

B coorBerctBun ¢ 4. 10 ct. 107 YIIK P® koHTposib 3a HaxoxacHUEM
10/I03PEBAEMOr0 WM OOBHHSIEMOTO B MECTE MCIIOJTHEHUS MEPHI IIPECCUCHUS B BUIE
JIOMAIITHETO apecTa W 3a COOJIIOJICHHEM MM HAaJOXKEHHBIX CYJOM 3alpeToB U (WIIH)
OTpaHUYCHUIN OCYIIECTBISCTCA (PefAepaabHbIM OPTaHOM HCITOJIHUTEILHON BIIACTH,
OCYIIECTBIISIONIUM TPAaBONPUMEHUTENbHBIE (QYHKIIMHA, (QYHKIHH 1O KOHTPOIIO U
HAJ30py B c(pepe UCIIOTHEHUSI YTOJIOBHBIX HaKa3aHW B OTHOIIEHUU OCYXKICHHBIX.
[Topsimok ocCymiecTBIEHUS KOHTPOJISA OMPEASISETCS HOPMATUBHBIMHU IPABOBBIMU
aKTaMH, YyTBEpKIaeMbIMU (enepanbHbIM OPTraHOM HCIIOJIHUTEILHON BJIACTH,
OCYIIECTBISIOMNM (QYHKIIMA IO BBIPAOOTKE W peaju3allid ToCyIapCTBEHHOMN
MOJINTUKK W HOPMATHBHO-TIPABOBOMY pPETYJIUPOBaHHI0 B cdepe HCIOTHCHUS
YTrOJIOBHBIX Haka3aHWi, CcOBMeCTHO coO CIIeICTBEHHBIM KOMUTETOM P® wu
dbenepalbHBIMA OpraHaMH WCIIOJHUTEIBHOW BJIACTH, B COCTaB KOTOPBIX BXOJST
OpraHbl MPEABAPUTECIIBHOTO CJICACTBUSA, IO COTJIacoBaHWI0 ¢ [ eHepainbHOM

npokyparypou PO.
B coorBerctBun c Ilonoxennem o DenepanbHOi CiIy)k0€ HCMOTHEHUS
HaKa3aHWUi, yTBepkaAeHHbIM Yka3oM [Ipesunenta PO ot 13 oktabps 2004 Ne

1314°° takum opramom sBusercs ykasammas PejepanbHas cayxOa (OCHUH
Poccun).

[TonoxxeHneM 00 yTOJIOBHO-HCIIOTHHUTEIBHBIX WHCIEKIUSIX, YTBEPKICHHBIM
IocranosnenuneM IpaButensctBa P® ot 16 monst 1997r. Ne 729" ucnonuenne
MEpPBI MPECEUYCHHUs B BUJE JIOMAIIHErO apecTa BO3JO0KEHO COOTBETCTBEHHO Ha
YTOJIOBHO-UCIIOTHUTENIbHBIE HHCIIEKIIUH.

VIIK P® (u. 10 cr. 107) mpeaycMoTpeHa BO3MOXKHOCTH B IICIIAX
OCYUIECTBJICHUSI KOHTPOJI HCMOIb30BaHUS ayAUMOBU3yallbHbIC, AJIEKTPOHHbBIE U
WHbIE TEXHUYECKHE CpEACTBA KOHTPOJS, NEpPeUYeHb M MOPSAOK NPUMEHEHUS
KOTOPBIX onpeneisitores [IpaBurenscTBoM PP

Ha ocnoBanmu 4. 12 ct. 107 VIIK P® B opran no3HaHUs WU OpraH
NPEeIBapUTENLHOTO CIEACTBHS, a TaKXKe B CyJl MOJ03pPEBAaEMbId MM OOBHHSIEMbIN
JIOCTaBJISIETCS] TPAHCHIOPTHBIM CPEJICTBOM KOHTPOJIUPYIOIIETO OpraHa.

B cootBerctBuu ¢ u. 14 cr. 107 VIIK P® B ciywyae HapyuieHHUs
MOJI03PEBAEMbIM WJIM OOBHHSIEMBIM, B OTHOIIEHHWHM KOTOPOTO B KayeCTBE MEPHI

Cm.: O BHeceHMH HW3MEHEHHI B YTONIOBHBIM Koiekc Poccuiickoir ®enmepanuu |
OTJeNbHBIC 3aKOHOIaTebHbIe akThl Poccuiickoit deneparn: Oenepanbubiii 3akoH ot 07.12.2011
r. Ne 420-®3 // Cobpanue 3akonomarenbera P, 2011.Ne 50.Ct. 7362.

160 Cobpanue 3akoHonatenbetBa PO. 2004 Ne 42.Ct. 4109.

161Co6paH1/Ie 3ako”omarenscTBa PD. 1997 Ne 25.Crt. 2947.

12Cm.: O mopsiike IpUMEHEHHs ayIMOBU3YaIbHBIX, DJIEKTPOHHBIX M MHBIX TEXHHYECKUX
CPEACTB KOHTPOJS, KOTOPbIE MOTYT HCIIOJIb30BaThbCS B IIEJSAX OCYIIECTBICHHS KOHTPOJS 3a
HAXOKJICHUEM TT0I03PEBACMOTO UM OOBHHSIEMOTO B MECTE UCIIOJIHCHUS] MEPbI IIPECCUCHHSI B BUJIC
JIOMAIITHETO apecTa U 3a COOJI0ICHHEM UM HAJIOKEHHBIX CYJIOM 3arpeToB U (HJIH) OrpaHHYCHHIA:
[Mocranosnenne [IpaButenbctBa Poccuiickoit ®enepaumu ot 18 despans 2013 1. Ne 134 //
Poccutickas razera. 2013. 22besp.
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npecedyeHus W30paH JOMAalIHUK apecT, YCJIOBHM HCIOIHEHUS 3TOH Mepbl
IpeceveHusl cieloBaTelb, J03HaBaTe b BIPaBe MOJaTh X01aTaliCTBO 00 M3MEHEHUHU
Mepbl npeceueHus. Ecnu HapylleHHe yCIOBUM HCIIOJTHEHHS MEphl NpeceueHus B
BUJIC€ JIOMAIIHEro apecta ObUIO JOMYILIEHO IOCJ€ Ha3HAaYeHUs CyJaeOHOro
pazOupaTenbCTBa, 3Ta MEPA MPECEUEHUs MOKET ObITh U3MEHEHA 10 MPEACTaBICHUIO
KOHTPOJIMPYIOILIETO OpraHa.

7.4. 3anor

3ajor sBUsETCA TPEThe MO  CTENEHH CTPOrOCTH  MPUMEHSEMOIO
NPUHYXICHHUS MEpoi mpecedeHust (mociae 3aKI0YEeHUs O CTPaXy U JOMAITHEro
apecra), o0Jiagaroniell MYyIECTBEHHBIM XapaKTePOM.

3asor COCTOMT BO BHECEHHH WJIM B Tepeade Moa03peBaeMbIM, OOBUHIEMbBIM
anbo  ApyruM  (QU3MYECKUM WM IOPUAWYECKUM  JIMIIOM HAa  CTaguu
IpeBApUTEILHOTO PACCieIOBaHUs B OpPraH, B MPOU3BOJICTBE KOTOPOTO HAXOIUTCS
YyrOJIOBHOE JIENI0, a Ha CTaauu CyAeOHOTO MPOM3BOJCTBA — B CYJA HEABMXKUMOIO
UMYIIECTBA U JBMKMUMOIO UMYIIECTBA B BUJE JCHET, LIGHHOCTEH U JOMYIIEHHBIX K
nyonuaHOMY oOparieHuto B PO akiuii u obnuranuidi B 1ensiX 00€CTeUueHUs sSBKU
10J03peBaeMoro 6o OOBHHSEMOTO K CJIEIOBATENI0, JO3HABATENIO WM B CY,
OPEIYNpPEXKACHUST COBEPIICHUS UM HOBBIX NPECTYIUIGHHH. 3ajor OTHOCUTCS K
KaTeropuu JAOCTATOYHO CTPOTHX MEpP MPOLECCYaTbHOTO MPUHYXKACHUS, TTOCKOJIbKY
ero TNPUMEHEHHWE OrpaHUYMBAET IPaBO COOCTBEHHHKA pACIOPSIKATHCS CBOUM
UMYIIECTBOM U o0ecreynBaeTcs HaJjexallee IOBEJICHHE  I0J03PEeBaeMoro,
OOBHHSEMOTO TYyTEM YIpo3bl HACTYIUIEHUs YTpaT, Kak €My JIM4HO, TaK U
3aJI0TOJIaTeNI0, TMOCKOJbKY BHECEHHOE HEIBIKMMOE U JBHKHUMOE HMYIIECTBO,
MOJKET OBITh O0pPAILEHO B JOXOJI TOCY1apCTBa.

Cnep>xuBaromniue (pakTopsl 3aj0ra OCHOBAHBI HE TOJBKO Ha SKOHOMUYECKOM
3aMHTEPECOBAHHOCTH 3aJIOTOaTeNsi B COXPAaHHOCTH 3ajJ0ra, HO W Ha YYyBCTBE
MOpPaJBbHOTO JIOJITa MOJI03PEBAEMOr0, OOBHHSEMOTO MEpe] 3aJoroaareiaeM. 3aior
KaK Mepa MPECeYeHNs: BO3MOXKEH TOIBKO Ha J0OPOBOIBHBIX HAYAIaX -,

C TOukM 3peHHs Pa3yMHOCTH M 3KOHOMHYECKOW IEIecO00pa3sHOCTH Mepa
IpecedyeHusl B BHUJE 3aJ0Ta MpPEeICTaBiseTcs 0ojiee BBITOJHOW, YeM APYrHe Mepbl
peceveHusl.

Bo-nepBbiX, mpuMeHsisl 3aJ0r B KadecTBE MEphbl MpeceueHus], ToCyIapCcTBO
0CcBOOOXKIAaeT ce0si OT OO0S3aHHOCTEH IO COAEPIKAHUIO YaCTH TMOA03PEBAEMBIX,
OOBUHSEMBIX B CIECTBEHHBIX U30JISTOPAX.

Bo-BTOpBIX, A7 00BUHSAEMOIO U MOJI03PEBAEMOr0 Mepa MpeceueHHs! B BUE
3ajora B OOJIBIIMHCTBE CIy4yaeB SBISETCS MNPEANOYTHTETbHOW, TaK Kak  He
BBIPHIBAET €r0 M3 MPUBBIYHOTO KPyra >KM3HU U HE MOMEMIAET B KECTKUE YCIOBUS
CJIEICTBEHHOTO U30JISITOpA.

3asor MokeT ObITh U30paH B 000N MOMEHT MPOU3BOACTBA M0 YTOJIOBHOMY
neny. 3aior B KadecTBE MEphl MPECEUEHHUs MPHUMEHSIETCS IO PEUICHHIO CyJa B
nopsiake, ycraHoBieHHOM cT. 108 VIIK P® nns n3bpanust mepsl npecedeHus B BUIE

163 [Toapo6uee 06 atom cMm.: Tpynos U.JI., Tpynosa JI.K. Mepsl npecedeHust B yroJ0BHOM
nporecce. —CII6., 2003.C. 184.
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3aKJIIOUEHHS IO CTPaXy, C yUeTOM OCOOCHHOCTEH, ONPEICIICHHBIX HACTOAIICH CT.
106 VIIK PO.

XonaTaiiCTBOBAaTh O MPUMEHEHUM 3ajiora Tepel]l CyJOM MOTYT He TOJBKO
cienoBaTedb W JIO3HABaTeNb, HO U IOJ03pEBacMbIii, OOBUHAEMBIM JIMOO Jpyroe
dbu3nyeckoe WIM IOpUAWYECKoe JHIo. XOJaTalCTBO O MPUMEHEHHHM 3ajiora
MOMaeTCss B CyJ IO MECTY IMPOM3BOJCTBA TPEIBAPUTEIHLHOTO PACCIECIOBAHUS U
00s13aTeIBHO JIJIS1 PACCMOTPEHUS CYIOM.

[Ipeamer 3ayiora COCTAaBISIET HEABMIKUMOE HWMYIIECTBO U JIBIDKHMOE
UMYIIIECTBA B BUJIE JACHET, IEHHOCTEHN U IOMYIICHHBIX K MyOJINIHOMY OOpaIeHuo B
P® axknmit u oOmramumii

He moxeT mpuHUMAaThCS B KadecTBE 3ajora HMMYIIECTBO, Ha KOTOPOE B
COOTBETCTBUHM C ['paKJaHCKUM MPOILIECCYyaIbHBIM KOJIeKcOM P® He MoxkeT OBbITh
o0OparieHo B3bICKaHme %, [Topsimox OIlGHKH, COJEpXKaHUSI TpeaMeTa 3ajiora,
yIpaBieHUs UM U 00€CIICUeHHsI €r0 COXPaHHOCTH ompenensercs [IpaBuTenbcTBOM
P® B cooTBETCTBUU C 3aKOHOIATEIHLCTBOM PO

HenpmwxumMoe HMYyIIECTBO, JAOINYIIEHHbIE K IyOJMYHOMY OOpalieHuio B
Poccuiickoit deaeparuy akiiuu ¥ OOJUTAIMU, IIEHHOCTU MOTYT OBITh MPHUHSTHI B
3aJI0T TPU YCJIOBUU TPEAOCTABJICHUS] TOMIMHHBIX JK3EMIUIIPOB JIOKYMEHTOB,
MOATBEPAKAAIONIUX MPAaBO COOCTBEHHOCTH 3aJ0rofaTess Ha MepeaaBaeMoe B 3aJ0r
UMYIIECTBO, W OTCYTCTBHS oOrpaHudeHuid (OOpeMeHeHWi) TmpaB Ha TakKoe
MMYyIIECTBO. B ciydae, ecim B COOTBETCTBMH C 3aKOHOAATENbCTBOM PO
orpannueHue (0OpeMeHeHHe) IpaB Ha UMYIIECTBO HE TOJJICKUT TOCYIaPCTBCHHON
pEeTHCTpallid WM YYETy, OCYIIECTBISIEMOMY B TOM YHCIIE JCMNO3UTAPUEM HWIIN
JiepIKaTeIIeM peecTpa BIIaAeIIbIIeB IEHHBIX OyMar (perucTpaTopoMm), 3aJI0ro1aTeib B
MUChbMEHHON (popMe TMOATBEPKIAET JTOCTOBEPHOCTh MHGOpMauu 00 OTCYTCTBUU
orpannueHuii (0OpeMeHeHuil) IpaB Ha TaKOE UMYIIECTBO.

JleHbru, sIBJISIFOLIMECS TMPEIMETOM 3ajora, BHOCSTCS Ha JCMO3UTHBIM CUeT
COOTBETCTBYIOIIETO CyJa WJIM OpraHa, B IIPOM3BOJICTBE KOTOPOTO HaXOIUTCS
YTOJIOBHOE JIEN0.

Bung wu pasmep 3amora oOmpeAensioTcs CyJoM C  y4eTOM XapakTepa
COBEPIIICHHOTO TMPECTYIUICHUS, JaHHBIX O JIMYHOCTH IOJ03PEBAEMOTO JIHOO
OOBHHSIEMOTO W WMYIIECTBEHHOTO TIOJNOXKEHUs 3anmorojatens. [Ipm 3ToM 1m0
YTOJIOBHBIM JI€laM O TPECTYIUICHUSX HEOONBIION W CpeJHEH TSHKECTH pa3Mep
3ajora He MOXeT ObITh MeHee S50 Thics 4 pyOJieH, a M0 YroJIOBHBIM JIeJIaM O TSKKUX
1 0c000 TSDKKHUX mpecTymieHusax —meHee 500 Teicay pyomneit.

O mnpuHATAM 3ajora CyAOM WJIM OpPraHOM, B TIPOHU3BOJICTBE KOTOPOTO
HAXOJIUTCS YTOJIOBHOE JI€JI0, COCTABIIIETCS MPOTOKOJ, KOMUS KOTOPOTO BPyYaeTCs
3aJIOT0JIaTEeNIO.

184 Cm.: cr. 446TTIK P®, cr. 101 denepansroro 3akona or 02.10.200%. Ne 22903 «O06
MCTIOJTHUTEIEHOM TTPOU3BOJICTBE.

185 C.: TlocranoBnenue [TpaButenscTBa P® ot 13.07.2011r. Ne 569 €06 yrBepxkneHun
[TonoxxeHnus o0 OIEHKE, COACP)KAaHUM MPEIMETa 3aJ0Ta O YrOJIOBHOMY ey, YIPaBJICHHH UM U
00€CIIeYeHNHN ero COXPaHHOCTU.
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Eciu 3amor BHOCHTCS JNHMIIOM, HE SBISIONIMMCS TI0J03PEBAEMBIM JTHOO
O0OBHHSEMBIM, TO €MY Pa3bSICHSIOTCS CYIIECTBO MOJI03PEHMsI, OOBUHEHUS, B CBSI3H C
KOTOPBIM M30HMpaeTCs JaHHAs Mepa MPECEUCHNs, U CBsI3aHHBIC C HEW 00513aTeIhCcTBa
¥ TIOCJICICTBUS UX HAPYIICHUS.

B nocraHoBieHNN WK ONpeNeJICHUH CyJa O IPUMEHEHHUH 3aJlora B Ka4eCTBE
MEphl TpEeceueHHs] CyJ yCTaHaBIWMBaeT CpPOK BHeceHWs 3aiora. Ecmm
MO/I03peBaeMblil JTMOO OOBWHSEMBIN 3ajiepKaH, TO CyJ MPH YCIOBUU MPU3HAHUS
3a/iep)KaHusl 3aKOHHBIM U OOOCHOBAaHHBIM TMPOJJIEBACT CPOK 3aJepiKaHUS [0
BHECCHHMSI 3aji0ora, HO He Oojiee 4yeM Ha /2 yaca ¢ MOMEHTa BBIHECEHHSI CYJeOHOTO
pemieHusi. B cimyuae, ecam B yCTaHOBJIGHHBIM CpPOK 3aJ0OI HE BHECEH, CYJ IO
XO0JlaTaliCTBY, BO30YyXKJIeHHOMY B cooTtBeTrcTBUM co cr. 108 VIIK PO,
paccmaTtpuBaeT BONpoc 00 W30paHWMM B OTHOIIEHWH IOJIO3PEBAEMOrO JIMOO
00BHHSEMOTO MHOW MEPHI IIPECEUCHHUSI.

Eciu BHeceHuwe 3ajora MpPUMEHSIETCS BMECTO paHee H30paHHOW MepbI
IpeceyeHws, TO 3Ta Mepa MpPeceueHus IeHCTBYET JJO BHECCHHUS 3aJIoTa.

B cnyuae HapymeHus mogo3peBacMbIM MO0 OOBHHSIEMBIM 00S3aTEIIBCTB,
CBSI3aHHBIX C BHECEHHBIM 3aJIOTOM, 3aJI0T oOpalmaercss B J0XOJ TOCyAapCTBa IO
cyneOHOMY peIeHUI0, BRIHOCUMOMY B cOOTBeTCTBUU cO ¢T. 118 VIIK P®.

B octanpHBIX ciydasx Cyja MpU MOCTAHOBJICHUH NMPHUTOBOPA WM BHIHECCHHUH
ompeseneHuss MO0 TMOCTAHOBJICHUS O MPEKPAICHUH YTOJOBHOTO Jiejla peliaeT
BONPOC O BO3BpALICHUM 3aiora 3anorogarento. [lpu mpekpamieHur yroioBHOTO
Jiena cliefioBaTeneM, JO3HaBaTeleM 3aJIor BO3BpAILlaeTCsl 3aJI0TOAATeNio, O 4YeM
YKa3bIBACTCS B IOCTAHOBIICHUH O MPEKPAIEHUN YTOJIOBHOTO Jea.

7.5. Illognucka o HeBbIE3Ae U HALJIEKALIEM MOBeeHUN

[Toamucka o HEBBIE3JE W HAJICXKAIIEM TOBEJICHUU COCTOUT B IMMCHbMEHHOM
00s13aTeNILCTBE MOJI03PEBAEMOT0 WIIM OOBHHSEMOro: 1) He MOKUAATh IMOCTOSTHHOE
WTH BPEMEHHOE MECTO JKUTEIIbCTBA O3 pa3pelieHus JJ03HABATEIs, CIISA0BATEIS HITH
Cyla; 2) B HAa3HAYCHHBIN CPOK SBJISATHCS 10 BHI30BAM JI03HABATEIISA, CJICIOBATENS U B
cyl; 3) MHBIM IyTEM HE IPENITCTBOBATH IIPOU3BOCTBY 10 YTOJOBHOMY jaeny (CT.
102 VIIK P®).

ConmepkaHueM  3TOM  Mepbl  MPECCUCHHS  SIBJISACTCS  OTPAHUYCHUE
npeaycmorperHoro cr. 27 Koucturynum P® mpaBa cBOOOJHO mepenBHIraThes,
BHIOMPATh MECTO NPEOBIBAHMS U OKHTENbCTBA Ha Tepputopun PO Tlox
HAQ/UICKAIIMM  TOBEJACHUEM B XOJ€ MPEABAPUTEIBHOIO CICACTBUS  CICIyET
NOHMMAaTh TaKO€ IOBEJCHHE, NMPU KOTOPOM OOBUHSIEMBIN (II003peBacMbIii) He
IIPUHUMAET MEP K COKPBITHIO OT CJICJ0OBATEIS, HE COBEPIIACT HOBBIX MPECTYILUICHHUH,
HE BOCIPEISTCTBYET YCTaHOBJICHHIO  OOCTOSITENILCTB  JieJla  HE3aKOHHBIMHU
criocobamu .

186 Jle6enes B.M. Hay4Ho-npakT4yeckuii KOMMEHTapUui K YTOJOBHO-IIPOLECCYATBHOMY

kozekcy Poccuiickoit @enepannu / B.M. Jlebenes, B.A. Jlasbimos M. 2014.

187 Tumoxun 10.A. 3uauenue MOJIIMCKU O HEBBIE3/IE U HAJICIKALLEM NTOBEICHUU KaK MEPbI
IpeceUeHus, MPEMATCTBYIOIIEH YKIIOHEHHIO 0OBHHSAEMOTO OT SIBKH K ciemoBareio // Poccuiickuit
ciaenosareib. 2012 .Ne 10.
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JlanHast Mepa mpeceueHusl B HAaUMEHbIIEH CTENEHUW OrpaHUYUBaeT MpaBa U
CBOOO/IbI YeJIOBEKa eIlle He MPU3HAHHOTO BUHOBHBIM, IPUMEHSIETCS, KaK MPaBUiIo, K
JUIaM, HUMEIOIIUM TOCTOSSHHOE MECTO JKHMTENIbCTBA, pabOThl, CEMbIO, KOTIa
BEPOSITHOCTh UX YKJIIOHEHHUS OT CIEJCTBUA U Cyla, a TaKXKE BOCHPENSITCTBOBAHUS
PACCIICNIOBAHKIO M Pa3OHPaTEIbCTBY [e/1a B CYIe He3HAYHTEIbHA . JUist H30paHus
ATOM MEPHI IPECEUCHHUSI CIICIOBATEIO TPEOYETCS JTUTITh BEIHECTH MTOCTAHOBIICHUE 00
n30paHuU MEphI IPECEUCHUS B BUJIE TTOAMUCKA O HEBBIC3/IE M OTOOPATH MOIUCKY Y
obOBuHsieMOro  (MO03pEBaeMOT0), yKa3aB CpEACTBAa CBSI3M, ITO3BOJISIOIIUE
obecreunTh ero HeMeUIeHHBIA BbI30B. CpPOK JCHCTBUS MOMAMUCKU O HEBHIE3NE HE
OTpaHWYeH, NpU €€ u30paHuM HE YKa3bIBaeTCi, B CUET HAKa3aHWs He
3aCUUTHIBACTCH.

O} dekTuBHOCTh JAaHHOW Mephl MPECEUYCHUS] MOXKET OBbITh COMHUTEIHHOM,
IOCKOJIbKY OHA OTHOCHTCSL K IICHXOJOTO-IPUHYIHTEIBHBIM MEPaM MPECCUCHUS
KOTOpasi BO3JaraeT Ha OOBUHSEMOIO MOpPaJIbHOE O0053aTENbCTBO HAAJIEKAIIETO
noBeZieHUsT W oOecreurBaeTcsi yrpo3oil MpUMEHeHusl O0ojiee CTPOTrOM Mephl
IpeceuyeHus] B Cllydae MpolEecCyalibHbIX HapylieHuil. Ilpu sTom oOBUHSAEMOMY
HHUYTO, KPOME €r0 MOPSI0YHOCTH ' WM CTpaxa mepel BO3MOKHBIM HaKa3aHHeM, He
MeEIIaeT HAPYIIUTh 0053aTeNIbCTBA, U3JI0KEHHBIE B MPUHATON OH HETO TOJIITUCKE.

3aKOHOM HE MPEIyCMOTPEHbl Kak MPUMEHEHHE ayJUOBHU3yaJIbHBIX,
ANEKTPOHHBIX W MHBIX TEXHUYECKUX CPEACTB KOHTPOJII, TaK W BO3JIOKEHUE
00s13aHHOCTH MIEPUOJUIECKH OTMEYATHCSI Y CIIEI0BATEIIS.

7.6. JInuHOe MOPY4YHUTETHCTBO

JInyHOE€  TOPYYHMTENBCTBO COCTOMT B  IHUCBMEHHOM  00S3aTCIIbCTBE
3aCITy’)KMBAIOIIECT0 JOBEPHS JIMIIa O TOM, YTO OHO pPy4YacTCs 3a BBIMOJHCHUE
M0/I03PEBACMBIM HJIM OOBHHSIEMBIM 0053aTEIIbCTB, MPEIYCMOTPEHHBIX MyHKTAMU 2
n 3ct. 102VIIK PO.

[IpuMeHeHnto 3TON Mephl MPECEYSHUS JOJKHO MPEIISCTBOBATh BBIICHCHUE
JUYHBIX KAueCTB TMOPYYUTENS U €ro CHOCOOHOCTH OKasbiBaTh BIMSHUE Ha
TIOBE/IEHNE OOBUHAEMOTO ' .

N30panre JWUYHOTO TOPYYHUTETHCTBA B KauyeCTBE MEphl TPECEUCHUS
JIOTYCKAETCs TI0 MUChbMEHHOMY XOAAaTalCTBY OJTHOTO MJIM HECKOIBKUX MOPYIHUTEIICH
C coriacus JuIa, B OTHOIIEHWH KOTOPOTO MaeTcs MOpy4duTesnbcTBO. CyaoMm ObLIH
OTKJIOHEHBI COJIepXKAIlFecs] B ane/UBIIIUOHHONW J>Kajo0e ajBoKaTta OBOJABI O

168 T1eGenes B.M. Ykas.cou.

169 CwmupnoB A.B., Kamunosckuii K.b. YronoBHsIif nporiecc : yueoHuk.— M., 2008.C. 253.

170 Konoxonos H.A. 3ajor, moMamiHuii apect: CTAaHOBICHHE NpaKTHKW (ctatbs 1) //
VYronosusiit mporiecc. 2011.Ne 11.C. 12.

71 Cm, Hanp.. Mensenesa O.B. 3anor u mopyuuTenbcTBO B CUCTEME MEpP YrOJIOBHO-
MPOLECCYaTbHOI0 MPUHYXICHHUS MO 3aKOHOAATENbCTBY Poccuiickoit denepanuu AuC. ... KaH.
fopun. Hayk. Bomrorpan, 1997.C. 107 ; Ilorexuna E.A. IlpucmMoTp 3a HeCOBEPIIEHHOJIETHUM
NIOJI03PEBAEMbIM MJIM OOBHHSIEMBIM KaK Mepa IPECEYeHUs U €€ IPUMEHEHHE ClIe0BaTelsIMU
OpPraHOB BHYTPEHHHMX JI€] | AMC. ... KaHa. ropui. Hayk. CII6., 2006.C. 51.
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BO3MOKHOCTH NMPHUMEHEHUS B OTHOLIEHUU 00BUHAEeMON Y. Mepbl peceueHus! B BUJIE
JUYHOTO TOPYYMUTENbCTBA BMECTO 3aKIIIOYEHHS TOJ CTPaXKy IO TeM OCHOBAHHUSM,
4TO HHU XOJAaTalWcTB 00 wW30paHWU JaHHOM Mepbl NpecedyeHusi, HU CaMHX
00513aTeNbCTB JIUYHBIX MOPYUUTENICH B Cy/] IEPBOM MITH aneuIIUOHHON WHCTaHIIUU
MPEJICTABIEHO He ObLT0 /%,

Hanuuue omHOTro mOpy4uTesnss MOKET ObITh MPU3HAHO JOCTATOUYHBIM TOJIBKO B
cllydae, KOIJ[a MM SIBISETCS JIHIIO, KOTOPOE 3aCiIyKHBAeT 0COOCHHOro JOBEpHs = .
Comuenust 00 3(pEeKTUBHOCTH MPUBJICUYCHUS OAHOTO MOPYUUTENS] B IOPUAUYECKOM
auTepaType BbickasbiBatoTcsl A.P. benkuHbIM, MO MHEHHIO KOTOPOTO MPUBJICUYECHUE
IBYX U Ooiiee mopyuuteneit, kak 3to npeaycmatpusana ct. 94 YIIK PCOCP, Gonee
MPENOYTHTENBHO — » Takoil MOIX0J HCIIONB3YeTCs B YrOIOBHO-IPOLECCYaTbHOM
3aKOHOJIATENECTBE PAA 3apyOexkHBIX cTpaH . OJHAKO NPHUBJICUECHHE B KAUeCTBE
HOpYYHUTETIeH HECKOJIbKUX JIMI MOXKET YCIOXXKHUTh MEXaHU3M pealn3aluu
M30PaHHOI MePbI PECEUeHHs 0.

[TopyunTtemnto pa3bACHAIOTCS CYIIECTBO MOAO3PEHUS UM OOBUHEHHS, a TAKKe
0053aHHOCTM U  OTBETCTBEHHOCTb, CBSI3aHHBIE C  BBINOJHEHHEM JIMYHOTO
NOPYYHUTEIbCTBA. B cilydae HEBBINOIHEHHUS MOPYYUTENIEM CBOMX OO0S3aTENILCTB Ha
HEro MOKET OBbITh HAJI0)KEHO JIEHEXHOE B3BICKAHHME B pa3Mepe N0 JECATH ThICAY
pyOneit B mopsigke, yctaHoBieHHoM ctatheit 118 YIIK P®. Ilpu kaccarmonnoM
pacCMOTpEHHH MaTepuaia O TMPOJUICHUHM CpPOKa COAEpX aHUS TMOJA CTpaxkei
aZIBOKaTOM  OBUIO  NIPEJICTaBICHO  XOJATaliCTBO  HECKOJIbKMX  JEMyTaTOB
['ocymapctBennor [[ympl 00 w30paHWM B OTHONICHUH OOBHHsIeMOro M. Mepbl
IpeceyeHus: B BUJE JIMYHOTO MOPYYHTENbCTBA. llpuHMMas BO BHHMMaHue, 4TO
JTAHHOE XO0JIaTaliCTBO MOKET OBITH PACCMOTPEHO TOJBKO MOCIIE Pa3bsICHEHUS CYI0M
HOPYYHUTENIO CYIIEeCTBA OOBMHEHHUS, a TakXKe OOS3aHHOCTEH M OTBETCTBEHHOCTH
NOPYYHTENs, CBSI3aHHBIX C BBIMOJHEHHEM JUYHOTO TOPYYHMTENbCTBA, CIIyIIAHUE
zien1a GbLI0 OTIOMNKEHO JUIS BBI30BA B Cye0HOE 3ace/laHne TIopyunTenei = ',

Ota Mepa npeceyeHnss OCHOBBIBAETCS Ha JTOBEPUU CIIeOBATENs, J03HABATENs
WIN cyla K MOPYYHUTETI0 U caMOMy OOBHHSEMOMY, OOBUHSIEMBI U MOPYYHUTEIb

TaKKe JOJIKHBI JOBEPATH APYT APYLY - .

172 O AnenmsimoHHoe omnpeeneHrne MocKoBCcKoro ropoackoro cyaa ot 15 mas 2013r.
Ne 10-2911/2013.

3 Cm.:u. 2 cr. 180VIIK Vkpaunsl, 4. 2c1. 251VYIIK Pecnybnuku Y36ekucras.

174 Cwm.: Benknu A.P. Menee CTpOTrue» MEpBI IIPECEYeHUs B yTOJI0BHOM Inporuecce Poccun
Il YronosHoe cymonpou3Boactso. 2012.Ne 3.C. 23 - 24.

™Cwm.: . 1 cr. 145 VIIK Pecny6muku Kasaxcram, 4. 1 cr. 121 VIIK Pecry6iuku
benapych, 4. 1 ct. 106 VIIK Keipreisckoit Pecniyonuku, 4. 3 ct. 145VIIK Pecnybnuku Apmenus,
y. 2 cr. 258 VIIK JlatBuiickoit Pecmybnuku, 4. 1 cr. 151VIIK Typkmenucrana, 4. 1 cr. 106 YIIK
Pecniyommuku Tamxukuctan, 4. 3 ct. 166 YIIK AzepOaiimxanckor Pecnyonuku, 4. 2 ct. 179VIIK
MonaoBBlL.

178Cm.: Bamanmoxk O.B. O MPABOBOM TOJIOKEHUU JIMYHOTO TMOPYUUTENISI B YTOJIOBHOM
cynomnpousBojctse // Poccuiickuii cienoBatens. 2014 .Ne 13.

7w Kaccammonnoe onpenenenne BC PO ot 25.11.2008\e 4-008-120.

178 JleGenes B.M., B.A. JlaBsinoB. Ykaz.cou. ; Jlusmmr FO.JI. Mepsl npeceueHus B
coBeTckoM yrosoBHoM mporecce. M., 1964.C. 53 ; Kospura 3.®. YronoBHO-TIporieccyaabHOE
npunyxaenue. Boponex, 1975.C. 109 MycradaeB H.M.-A. JIuuHoe NOpy4UTENBCTBO KaKk Mepa
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[TopyuuTenu B a1000€ BpeMs BIpaBe MPOCHUTh OPraHbl PaccielOBaHUs, CY]
O0CBOOOJUTH UX OT MPUHSATHIX 0053aTeNbCTB. OTKA3 OT MOPYUYUTEIHCTBA HE 3aBUCUT
OT €ro MOTHBOB, MOKET OBITH 3a5IBJIEH B JIFOOOH MOMEHT IPUMEHEHUS JAHHOU MEpbI
IpEeCeUYeHUs] M BJIEUET 3aMEHYy [OpYy4YuTele, TNpUMEHEHUE JpYrol Mepbl
MIPECEUYCHUS] I €€ OTMEHY .

7.7. Hab0aroneHue KOMaHI0BaHHUA BOMHCKON YaCcTH

HaGnrogenne komaHIOBaHWS BOWHCKOM YacTH 3a TOJ03PEBAEMBIM WM
OOBHHSIEMBIM, SIBIISTFOLIEIMCS] BOSHHOCTY)KALIEM . MIIM TPaKIaHHHOM, IPOXOISIIAM
BOEHHBIE COOpBI, COCTOUT B TMPUHATHH MeEp, MPEAYCMOTPEHHBIX YyCTaBaMU
Boopyxennbix Cun P®, nns toro, 4To0bl 00ECTICYUTh BBIMOJTHEHUE ITUM JIUIIOM
00s13aTeNIbCTB, MPEeayCMOTpPeHHbIX NyHKTaMu 2 u 3 ctathu 102 VIIK P® wu
JIOITYCKAETCs JIUIIH C COTIIACHS MO03PEeBaeMOT0, OOBUHSIEMOTO.

[TocranoBinenne 00 wu30paHMM OTOW MeEpbl MPECEUCHHUs HaMpPaBISETCS
KOMaH/IOBaHHIO BOMHCKOHN YacTH, KOTOPOMY Pa3bSICHSIIOTCS CYIIECTBO IOJI03PEHUS
W OOBUHEHMSI U €ro OOS3aHHOCTH 1O UCTOJHEHHWIO JaHHOW MEphbl MPECEUCHUSI.
HauanpHuk 00 ycTaHOBICHMHM HAOMIOMECHUS TOKJIAJBIBAET PANlOPTOM KOMAHAUPY
YacTH, CIPaBKa 3TOT0 HaYaJIbHUKA 00 yCTAHOBJICHUH HAOIIOJECHUS MPHOOIIAETCS K
YTOJOBHOMY AEIy

BoeHnHocyxarie, B OTHOIICHWH KOTOPHIX MPUMEHEHA YyKa3aHHas Mepa
MPECEUCHUsI, JUIIAIOTCS Ha OTO BpeMsl IpaBa HOIICHUS OPYXKHS, TOCTOSHHO
peObIBAIOT 1O/ HAONIOJCHUEM CBOWX HAYAJbHUKOB WJIM CYTOYHOTO Hapsjaa, HE
HAIPaBJISAIOTCA Ha pa0OTy BHE YacTH B OJMHOYHOM TIOPSIKE, HE HA3HAYAIOTCS B
KapayJl ¥ APYrHe OTBETCTBCHHBIC HAPSIIBI o2,

JlaHHast Mepa TpeceueHus SBISETCS JTODKHOCTHBIM BUJIOM MOPYYHTEIHCTBA.
Komanaup-nopyuutens  crnocobeH — oOecrednTh — Hajuiexaliee  IOBEICHHE

yroJOBHO-TIpoIieccyanbHoro mpecedeHus: // BectHuk HOxHO-Ypanbckoro rocyaapCTBEHHOTO
yauBepcutera. Cepust «IIpaBo». 2007 Ne 18.C. 59.

" Yymmxa A.A. Ykas.cou. C. 13.

1898 coorserctBun ¢ u. 11 cr. 38 Menepansroro 3akona or 28.03.1998Ne 53®3 «O
BOMHCKOW OOSI3aHHOCTH M BOCHHOMW CITYX0€» BOSHHOCITYXAIIHH HE TMOIJICKUT UCKIIOUCHUIO W3
CIHCKOB JINYHOTO COCTaBa BOMHCKOM YacTH B J€Hb UCTEUCHUS CPOKA €r0 BOCHHOU CITyXObI, €ciu
OH SIBJISIETCS MOA03PEBAEMbIM HJIM OOBHHSIEMBIM B COBEPILEHUU MPECTYIUICHUS, U B OTHOLIEHUU
ero u30paHbl MEPHI MIPECEUCHUS B BHUJIC 3aKIIOUEHUS MO CTPAXy C COACPKAHMEM Ha raylnTBaXxTe
WM HaOJIIO/IeHUsl KOMaH/I0BaHusl BOMHCKOW vacTu. Mcxoas u3 conepxkanus ct. 2 denepaabHOro
3akoHa oT 27.05.1998\e 76-D3 «O craryce BOCHHOCTYKAIIMX>» BOCHHOCTYKAIIUMH, O KOTOPBIX
UAeT peyb B K.C., SBJISAIOTCSA: OQUUEpbl, MPaNopIIMKM M MHUYMaHbl, KypCaHThl BOEHHBIX
npodecCHOHANTEHBIX 00pa30BaTEIbHBIX OpraHU3aIMi U BOCHHBIX 00pa30BaTEIbHBIX OpraHU3anil
BBICILIEr0 00pa30BaHUsl, CEP>KAHThl U CTapILMHBI, COJNJAThl U MATPOCHI, MPOXOASIINE BOCHHYIO
cnyk0y TO KOHTPAkKTy; CEpIKaHThI, CTAPIIMHBI, COJAATHI M MATPOCHI, MPOXOASIINE BOCHHYIO
ciyk0y o MPU3bIBY, KypCaHThl BOEHHBIX MPOodeCCHOHATBHBIX 00pa30BaTEIbHBIX OPraHU3alMi 1
BOCHHBIX 0O0pa30BaTENbHBIX OpPraHW3aIMil BBICIIETO OOpa30BaHUs OO 3aKIIOYCHHUS C HUMHU
KOHTPAKTa O MPOXO0KICHUN BOCHHOM CITY>KOBI.

181 Jlebener B.M., [laBbimoB B.A. Ykas3.cou.

182I/IHCprKuI/I;I opranaM Jo3Hanusi BoopyxeHHbIX CHJT M MHBIX BOUHCKUX ()OPMHUPOBAHUIN
P® : I'naBusIii BoenHbId pokypop PO 01.08.1994.
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MOAYMHEHHOTO €My I0J03PEBaeMOro, OOBUHSEMOI'O0 B CHIIy CBOErO CIIy)KEOHOTO
nojoxkeHusi. Jyiss mpenctaBUTENEld KOMAaHIIOBaHWS BOMHCKONW YacTU YIrOJIOBHO-
MpoleccyayibHas OTBETCTBEHHOCTh HE Hpe,Z[yCMOTpeH3183. B coorBeTcTBUU C
yctaBaMu BoopyxeHHbix Cuit PO koMaH10BaHUE BOUHCKOW YacTH, IPYTUE MPSIMbIE
Y HEMOCPEACTBEHHBIC KOMAHAUPHI U HAYAJIbHUKU BOCHHOCITY>KAIIIETO HECYT JTUYHYIO
OTBETCTBEHHOCTh 34 €ro BOCIHWTAaHHUE, MOPAIBHOE COCTOSHHME, a TaKXe 3a
COOMIOZIEHUEM MM BOWHCKOM JMCHUILIMHBI,, HAa HHUX MOTYT OBITh BO3JIOKEHBI
JUACHUIUIMHAPHBIE B3BICKAHUS, NPEAYCMOTPEHHBIE JMCUMIUIMHAPHBIM yCTaBOM
Boopysxennsix Cin PO,

[Ipu w30panum STOW Mephl MpeceYeHUs HEOOXOIUMO YYHUTHIBATh, YTO
OOJBINIOE  KOJMYECTBO TMPECTYIJICHUH COBEPIIACTCS BOCHHOCHIY)KAIUMH B
pe3yJibTaTe MPOIBETAIOIIMX HEYCTABHBIX OTHOIIICHUI, U B JAHHOW CUTYaIluH, KOTAa
MPECTYIUICHUE COBEPIICHO MMEHHO IO TaKOW MpUYMHE, JaJbHEUIIee HAXO0XKICHUE
MOJ03PEBAEMOr0 WM OOBHUHSIEMOTO B YacTH HE TOJIBKO HEXKeJaTelbHO, HO U
HC,Z[OHyCTI/IM0186.

OOBHHSEMBII M €ro 3alUTHHUK JOJDKHBI YETKO CJIEIUTh 3a HCTEUEHHEM
CPOKOB BOEHHOM CIIy>kObI (B OTHOIICHHWU TPaKIaH, MPOXOASIINX BOCHHBIC COOPBHI,
32 WCTEYCHHEM CPOKOB BOSHHBIX cOOpoB). Ilpm HacTymieHWH CpoKa yBOJHLHEHUS
nom3ammTHOro u3 psagoB BC P® wimm cpoka OKOHUaHWS BOCHHBIX COOpPOB,
OOBHHSIEMBIN M €r0 3alUTHUK BIIpaBe OOpPAaTUTHCSA B COOTBETCTBYIONIMN OpraH,
n30paBIIUi JaHHYIO MEPY MPECeYeHHs, C COOTBETCTBYIOIIMM XOJAaTaliCTBOM 00
W3MEHEHUHU MEPHI MIPECeUeHMs], 1a0bl HE TOMYyCTUTh HEOOOCHOBAHHOTO HAPYIICHUS

187
WJIK OI'PaHUYCHUA 3aKOHHBIX IIPpaB U HHTCPCCOB CBOCTO IMMOA3AIMUTHOTO .

7.8. IlpucmMoTp 3a HeCOBEPUIEHHOJETHHMM IO0JA03peBaeMbIM WU
00BHUHSIEMbIM

[Ipucmotp 3a HCCOBCpHICHHOJICTHHMlSS MOJ03pPEBAEMbIM, OOBHHSIEMBIM
COCTOMT B 00ECIIEUEHUH €0 HAJIJIeKAIEro MOBEAEHHUS, MPEeTYCMOTPEHHOIO CTaThel
102 VIIK P®, poaurtensmu, OMNEKyHAMH, TMOMCUUTEISIMU WIW JPYTUMH
3aCITy’)KMBAIONMUMU  JOBEpHsl JIMIIaMHU, a TakKe JOHDKHOCTHBIMU  JIMIIAMH
CTIEIUATN3UPOBAHHOTO JETCKOTO YUPEKACHHS, B KOTOPOM OH HAXOAUTCS, O YEM ITH
JIAIA JAI0T MHChbMEHHOE 00513aTeILCTBO.

[Ipu u30panum DaHHOW MEPBI MPECEUCHHUs JO3HABATEh, CJIEAOBATENb WM
CyZl pa3bsICHSIET JUIaM, yKa3aHHbIM B dactu nepBoit c¢r. 105 VIIK P®, cymecTBo
MOJO3PEHUS WJIM OOBWHEHHWS, a TaKKe HX OTBETCTBEHHOCTh, CBS3AHHYIO C
00SI3aHHOCTSIMHU TI0 TpUCMOTPY. Ha JuIl, KOTOpBIM HECOBEPIICHHOJIETHUI
M0J03pEBAEMbI, OOBUHSAEMBIN OBbLIT OTJIAH MO IPUCMOTP, B CJIydae HEBBITTOJIHEHUS

183 Jlebenes B.M., [laBbimoB B.A. Ykas3.cou.

184 ppkakos A.T1. Vkas.cou.

185 Konnpar U.H. Yka3.cou.

1880 cpkuna 1., JIyny A. Ilox nabmrogenuem // DXK-FOpuct». 2013 Ne 17 - 18.

187 Tam xe.

188 HecoBeprieHHomeTHH T10103peBaeMblid, OOBHHSEMBI — JIMIO, HE IOCTHTIIEE K
MOMEHTY COBEpIIeHHsI pecTyrieHus Bo3pacta 18er (u. 1cr. 420VIIK PD).
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UMU TIPUHATOTO 0053aTENbCTBA, MOXET OBITh HAJIO0XKEHO ACHEXKHOE B3bICKAaHHUE B
pasmepe 10 JeCITH Thicsd pyoJiel B mopsiike, ycraHoBiaeHHOM cT. 118 VIIK PO.

[lo cBoeMy colepkaHHUIO JaHHAs Mepa MPEecEeUeHUs SBISETCS COUYETaHHUEM
00513aTENbCTB, MPEAYCMOTPEHHBIX TAKUMH MEpaMu IMPECEUYEHHs, KaK MOMAMKUCKA O
HEBbIE3JIE M HAJJIekKAIIEM I[OBEJECHUU U JIMYHOE MOpPYy4UTeNlbcTBO. I[lpuuem B
OTIINYHE OT  TIOCJIEIHErO oOecrnieueHue Ha/IJIeXKAILETO MOBEICHUS
HECOBEPIICHHOJIETHETO MOXKET ObITh BO3JIOKEHO HE TOJBKO Ha (DU3UUECKUX JIMII, HO
M Ha JOJUKHOCTHBIX JIMI[ CHEHHAJU3UPOBAHHOTO JIETCKOTO  YUPEXKIEHUS.
[TpyurHaMM, IO KOTOPHIM HECOBEPIIIEHHOJIETHHE HE MOTYT OBITh MEPEIaHbl IO
MPUCMOTp, SIBISIOTCS, HAmpUMeEp, MPOXWUBAHWE B HEOJIATOTMOMYYHBIX CEMBSX, B
KOTOPBIX POIUTENH 3J0YMOTPEOSIOT CHOUPTHBIMH HAMWTKAMH, HE HMEIOT
MCTOYHUKOB JI0X0J]a, HE 3aHMUMAIOTCS BOCIUTAHUEM JIETeH W YTpaTWUIM HaJ HUMHU
KOHTPOJIB ",

Orta Mepa MpecedyeHHs] CXOoXka MO CIoco0y MPUMEHEHHUs C JIPYyroil mepou
NPECEUYCHUS] — JIMYHBIM MOPYYUTEIBCTBOM, KOTOPOE IPUMEHSAETCS B TOM XKe
MOpSIIKE, HO JIHIIb B OTHOLICHHH B3POCTIOTO [OA03PEBACMOT0 HIIH OOBHHIEMOTO ..

Mepa  mpeceueHMs] CUMTAETCS  HAPYIICHHOW, e€ciM  OOBHHSEMBIN
(momo3peBaeMbIil) TOKHHYJI MECTO J>KHTEIbCTBA, HE SIBJIISICTCS 110 BBI30BAM WIIH
KaKUM-TTHOO CIOCOOOM MPEMsATCTBYET MPEABAPUTEIBHOMY PACCIEAOBAHUIO WU
CYJIONTPOU3BOICTBY IO YTOJOBHOMY JIEITy, a TAaK)Ke €CJid OH Opocui yuely, padory,
JIOTYCKaeT MpaBOHAPYILIECHUS B OBITY.

OcHoBaHMEM MJiIi PAaCCMOTPEHHS Jela O HAJO)KEHHWU B3bICKAHUS Ha JIHILIO,
NPU3BAHHOE OCYIIECTBISATH MPUCMOTP 32 HECOBEPLICHHOJETHUM IMOJ03PEBAEMbBIM
WA OOBUHSIEMBIM, SIBJISIETCS] COCTABJICHHBIN ClIeI0BATEIeM MPOTOKOJI O HAPYILIECHUH,
NOJIeKAIIMM PACCMOTPEHHUIO CyAbEel pallOHHOrOo Ccyla B TEUEHHE O CYTOK C
MOMEHTA €ro MOCTymieHus. TpeOoBaHUs K CTPYKTYpE U COJAEPKAHUIO YKAa3aHHOTO
IpolieccyalbHOro JOKYMEHTa 3aKOHOM HE perjaMeHTUpoBaHbl. B cyneOHoe
3ace/laHie BBI3BIBAETCS KaK JIMIIO, HA KOTOPOE MOKET OBbITh HAJIO)KEHO B3bICKAHUE,
TaK U JIOJLDKHOCTHOE JIMI0, COCTaBUBILIEE MPOTOKOJ 0 HapyueHuu. [lo pesynpraTam
paccMOTpeHHsI BOIpoca Cylbs JUOO0 HallaraeT JEHEXHOE B3bICKAaHUE Ha
HaApYIIUTENS, THOO OTKA3bIBACT B €0 HATOXKEHUH.

HecoBepiieHHONeTHUIT ~ OTHAeTCsl MO NPUCMOTP TPH  OTCYTCTBUHU
HEOOXOJMMOCTH B 3aKJIIOYEHHH €ro MO CTPaXxy U IMPH YCIOBHH, YTO OH HUMEET
ponuTenei, ONEKyHOB, MONEYUTENICH M MPOKUBACT C HUMH WJIM BOCIIUTHIBACTCS B
MHTEPHATE, ICTCKOM JOME HIIH HHOM JETCKOM yUPE/KIACHHH .

JlaHHast Mepa MpeceueHus: MOKET MPUMEHSITHCS TOJIBKO K JUIaM, KOTOPbIE HE
nocturin  18-tetHero Bo3pacta. OOBIACHSIETCS 3TO OCOOCHHOCTBIO MPABOBBIX
OTHOLIEHUH, KOTOpPbIE BO3HUKAIOT MEXAY POJUTEISIMHU, ONIEKyHAMU, MONEYUTEISIMH,
aJIMUHUCTpPALIMEN 3aKpBITOrO JETCKOTO YUYPEXJEHHs, C OJIHOH CTOPOHBI, H
HECOBEPIIICHHOJICTHUM OOBHHSEMbIM  (IIOJI03pEBAaEMbIM), C JPYrod CTOPOHBI.
JlaHHbIE OTHOIIEHMS, BO MHOTOM ypEeryJMpOBaHHbIE HOPMaMU OpavyHO-CEMENHOTO U

189 Jlebener B.M., [laBbimoB B.A. Ykas3.cou.
19O cpkuna 1., JIlyny A. Yka3.cou.
91 Ocpknma U., JIyny A. Vka3.cou.
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rpaxxaaHCKoOro IipaBa, CYIICCTBCHHLIM 06p330M HU3MCHAIOTCA IIpU JOCTHXXKCHHUA
rpaxagaHuHOM COBCPIICHHOJICTHS.

7.9. OTMeHa WJIN U3MeHeHre Mepbl peceveHust

Mepa npeceueHusi OTMEHSETCS, KOTJla B HEH OTMagaeT HEOOXOAUMOCTh, WU
U3MEHsAETCS Ha OoJiee CTPOTyI0 UM OoJiee MSTKYIO, KOT/Ia H3MEHSIOTCS OCHOBAHUS
11 u30paHusi MephI MpecedeHus, npeaycMoTpennble cratbsiMu 97 u 99 VIIK PO.

Mepa mpeceueHus B BUJE 3aKIIOUYEHHS IO CTPAXy TaKXKe H3MEHSETCS Ha
Oonee MSTKyI0O TpU BBIIBICHHMM Y [IOJ03PEBAEMOr0 MM OOBHHIEMOIO B
COBEpUICHUH TPECTYIUICHUS TSKEIOro 3a00JieBaHUs, MPEMATCTBYIOIIETO €ro
COJCPXAHMUIO TIOJ CTpake M YJOCTOBEPEHHOTO MEAMIIMHCKUM 3aKIIIOUCHHEM,
BBIHECEHHBIM 10 pPE3yJbTaTaM MEAWLUHCKOTO OCBUIETEIbCTBOBaHM. llepeueHp
TSOKENBIX ~ 3a00JIeBaHMM, NPEMATCTBYIOUIMX  COJEPXKAaHHIO  TOJ  CTpaxei
MOJJO3PEBAaEMBIX M OOBUHSIEMBIX B COBEPIICHHM MPECTYIUICHUH, MOPSIOK HX
MEIUIUHCKOTO OCBUIETEIbCTBOBAHUS U (opMa METUIIMHCKOTO 3aKIIOYEHUs
yTBepxKaarorcs [IpaBurenscTBoM PP

OTmMeHa WIM W3MEHEHME MEphl  TPECEUYCHUS  MPOU3BOAUTCA IO
MIOCTAHOBJICHUIO JO3HABATENsl, CJIENOBATeNsl WM CyAbH JHUOO MO OIpeneTICHUI0
cyza.

Mepa mnpecedyenusi, wu3OpaHHas B XoOAe JOCYIeOHOTO MPOU3BOICTBA
clemoBaTeieM C  COTJlacHsl PYKOBOAWTENS  CIEACTBEHHOrO opraHa Ju0o
JI03HaBaTeJIeM C COIJIacus MPOKypopa, MOXKET ObITh OTMEHEHa WM H3MEHEHa
TOJIBKO C COTJIACHS ATHX JIHII.

192 Cu.: Tloctanosnenue [TpaButensctBa PO ot 14.01.2011r. Ne 3 «O MEIUIIMHCKOM
OCBU/ICTEIILCTBOBAHUY [TOJI03PEBAEMBIX WIIM OOBHHSEMBIX B COBEPILICHHH TIPECTYIUICHUIT» (BMecTe
¢ «IpaBmiamMu MEIMIIMHCKOTO OCBHJICTEILCTBOBAHUS TOJI03PEBAEMBIX WM OOBHUHSAEMBIX B
COBEPIICHUH MPECTYIICHUN»)
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TEMA 8
XOJATAHUCTBA, KAJOBbI U PEABMJINTALIUAA

Bonpocowr:

8.1. XomaraiicTBa.

8.2. XXamoOsl. O0xaoBanue JIEUCTBUI 5 peleHui cyaa
Y JTOJDKHOCTHBIX JIMI] YTOJIOBHOT'O CYJOTPOM3BOJICTRA.

8.3. PeaOummuranus:MOHATHE W OCHOBAaHHWE BO3HMKHOBCHHS IIpaBa Ha
peaduIMTaItIo.

8.4. [IlpomeccyanbHbIil MOPSAOK PACCMOTPEHHUS W pas3penieHus: BOTPOCOB,
CBSI3aHHBIX C peaduIuTaIeH.

8.1.XoxaraiicTtBa

BaxxapiM  siemMeHTOM  O0ecriedeHusi TMpaB  yYaCTHUKOB  YTOJIOBHOTO
CYAOIPOU3BOACTBA SABIISIETCS BO3MOKHOCTD 3asBJSATh X01aTANCTBA.

ITon xomatalicTBOM TIIOHMMAaeTCs OQUIIMATbHAsS MpochbOa y4aCTHUKA
yroJIOBHOTO TIpoliecca (JIuiia, mpaBa U HHTEPEChl KOTOPOI'O 3aTPOHYTHI B YTOJIOBHOM
npoliecce), oOpalleHHas K Cyay, ClIeJoBaTeaio (JO3HaBaTeN0) O IPOM3BOICTBE
MPOLECCYAIbHBIX JCHCTBUMA WM NPUHATHUU TPOLUECCYAIbHBIX PEIIEHUN IS
YCTAHOBJICHUs] OOCTOSITEILCTB, MMEIOIMIUX 3HAYE€HHUE ISl YrOJOBHOIO JIela,
obecrnieyeHus NpaB M 3aKOHHBIX WHTEPECOB JIMIIA, 3asSBUBIIETO XOJaTalCTBO, JIMOO
MPEACTABIAEMbIX UM JIMIIA WA OPTaHU3ALINH.

[TpaBom 3asBieHust xomaraiictBa 3akoH (4. 1 cr. 119 VIIK P®) namenser
M0/I03peBaeMoro, OOBHHSIEMOTO, WX 3al[UTHUKA, MOTEPIEBIIEro, €ro 3aKOHHOTO
MPEACTABUTENS U MIPEACTABUTEINSI, YACTHOTO OOBUHHTEIIS, IKCIIEPTA, TPAKIAHCKOTO
UCTIA, TPAXKIAHCKOTO  OTBETYMKA, UX MPEACTABUTENECH, MpPeCTaBUTENS
aAMUHUCTPALIMM OPTaHU3ALMU U UHBIX JIMII, TPaBa U 3aKOHHBIE UHTEPECHl KOTOPHIX
3aTPOHYTHI B XOJIe¢ JOCYAEOHOTO WM CyJaeOHOro mpou3BojcTBa. Heobxomumo
OTMETUTh, YTO 3aKOHOJATEJIb HE OTPAHUYMJI KPYT JIUI], UMEIOUIMX IPABO 3aIBUTH
XO/JaTaCTBO  KOHKPETHBIMM  YYACTHUKAMHU  YTOJIOBHOTO  CYJOIPOM3BOJICTBA.
[IpencraBngeTcs MOJIOKUTEIBHBIM MOMEHTOM YyKa3aHUE Ha JIWIl, YbM IpaBa H
3aKOHHBIE HHTEPECHI 3aTPOHYTHI B XOAE YTOJOBHOTO CYJOINPOM3BOJCTBA, YTO
MO3BOJIIET JIMIIaM, He 00JianaruM (opMaIbHBIM IPOILIECCYAIbHBIM CTAaTyCOM,
T0OMBATHCS 00ECTICUEHUSI CBOUX ITPaB U 3aKOHHBIX HHTEPECOB.

[IpaBoMm 3asBISATH XOJATAiCTBO B XOA€ CyIeOHOro pa3OupareabcTBa
00JazaeT TaKkKe TOCyIapCTBEHHBIN OOBUHUTEITb.

XoaaTaiiCTBO MOKET OBITh 3asBIIEHO B JIIOOOM MOMEHT IMPOHM3BOCTBA IIO
yroioBHomy aeny. [ImchbMeHHOE X0/1aTaliCTBO MPHOOIIAETCS K YTOJOBHOMY ey,
YCTHOE€ — B3aHOCUTCA B TIPOTOKOJ CJIEICTBEHHOTO JCHCTBUS WJIH CyIeOHOTO
3acefganus. OTKIOHEHUE XOAaTalCTBa HE JUIIAET 3asBUTEJNSI IpaBa BHOBb 3asBUTH
X0JIaTalCTBO.

Jlns  olecrieueHuss MpaB JIMIl, 3asBUBIIMX XojaraiictBo, B YIIK P®
YCTaHOBJICHBI CPOKH pacCMOTpeHus XojaaraiicTB. B coorBerctBuu co ct. 121 VIIK,
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XOJaTaliCTBO IMOMJIEKUT PACCMOTPEHHMIO U Pa3pELICHUI0 HENOCPEICTBEHHO IIOCIE
€ro 3asBieHusA. B ciywasx, Korza HEMENJICHHOE IIPUHATUE PELICHUS 110
XOJAaTalCTBY, 3asABJICHHOMY B XOJAC IIPEABApPUTEIIBHOIO  pacciefoBaHus,
HEBO3MO>KHO, OHO JOJDKHO OBITh pa3pellieHO HE MO3/Hee 3 CYTOK €O JAHS €ro
3as1BJICHUSL.

OO0s13aTeNnbHBIM ABIIAETCS O(QOPMIIEHHOE pearupoBaHUE BIACTHOTO CYyObEKTa
Ha 3asiBJICHHOE XOJATalCTBO, TaK 3aKOH COIEPXKHUT cieayioliee TpeOoBaHuE: 00
yIOBJIETBOPEHUHN XOJaTaiicTBa JIMOO O TMOJHOM MJIM YaCTUYHOM OTKa3e B €ro
YAOBJIIETBOPEHUH TO3HABATEND, CIEA0BATEND, CyAbs BBIHOCIT IOCTAHOBJIEHUE,  CY.
- OIpeleIeHne, KOTOPO€E JOBOJUTCS A0 CBEACHUS JIMIA, 3asBUBLIETO XOAATANUCTBO.
Pemenne no xomaraiicTBy MOXKET ObITh 00KaJI0BaHO B MOPSAKE, YCTAHOBIEHHOM IJI.
16 VIIK P®.

8.2. Kanoowl. O0:xkanoBaHue JelCTBHH M pelmieHHMH cyda H
AOJKHOCTHBIX JIMI YTOJIOBHOTO CY/I0MPOU3BOICTBA

Kamoba —  oOpameHne K JODKHOCTHOMY — JIMILY,  BEIyIIEMY
CYZOIIPOU3BOJICTBO, WJIK B CY IO MMOBOAY HAPYILIEHHUS ITPAB U 3aKOHHBIX NHTEPECOB
CyOBEKTOB YIOJIOBHOTO TMIpOIECCa WM HMHOIO JUlla, YbM IIpaBa W HHTEPECHI
HAPYLICHBI PEIIEHUEM WJIA IE€MCTBUEM JOJLKHOCTHOTO JIMLA WU cyz[a.193

XKanoba momaercs  (mpuHocutcs). [lomaua  kamoObl  MMEHYyETCS
003kajI0BaHHEM, KOTOPOE UMEET CBOUM IPEIMETOM JItI000€ JIEHCTBHUE TO3HABATENS,
cieaoBaTens, MPOKypopa U Cyla, KOTOpOe, MO MHEHHIO KaloOlIuKa, SBISIETCS
HE3aKOHHBIM WJIM HEOOOCHOBaHHBIM. JKajmoba MOXKeT ObITh MOJaHa B YTOJOBHOM
CYJONPOU3BOACTBE JIOOBIM €ro Yy4YacTHUKOM, CUMTAIONIMM, 4YTO B IIpoIiecce
HaApYIICHbI €ro IMpaBa M 3aKOHHBbIC MHTEpeChl (HampuMmep, CBHAETEIEM, KOTOPBIH
JOTIPOIIICH C MPUMEHEHHEM HE3aKOHHBIX METO/IOB).

[TpaBo Ha oOkajoBaHue aedcTBU (0€3ACHCTBHS) M PEIICHUH YYaCTHHKOB
YrOJIOBHOI'O TpOIECcca, BEAYIIUX MPOU3BOACTBO 110 YrOJIOBHOMY ey (BIACTHBIX
YY4aCTHUKOB), OTHECEHO K MPHUHIMIIAM YTOJOBHOIO CYIONPOU3BOACTBA U
3akperieHo B cT. 19 VIIK P®. Kak ckazano B ct. 123 VIIK P®, npaBom Ha
oOxanmoBaHue 00JaalOT YYaCTHUKH YTOJOBHOTO CYAOMPOU3BOJICTBA, a TaKXKe
VHBIC JIUIIA, B TOM YaCTH, B KOTOPOU MPOU3BOJAUMBIE ITPOLIECCYaATIbHBIE IEUCTBUS U
MIPUHUMAEMBIE MPOLIECCYAIIbHBIE PEIICHUS 3aTPAruBaIOT UX UHTEPECHI.

VYTOJI0BHO-TIPOIIECCYaNbHBIM ~ 3aKOH  YCTaHABIMBAeT  CyAEOHBIA |
BHECYZCOHBIM TOpsioK oOkamoBanus. CyObekTaMu, KOTOPBIM, MOMHUMO CYya,
3aKOH JaeT MPaBO paccMaTPHUBATh KaJoObl, SBISIOTCS MPOKYPOP U PYKOBOIAUTEINb
CJeACTBEHHOTO opraHa. [lopsaok paccMOTpeHHUs Kallo0 yKa3aHHBIMH CYObEKTaMHU
onpeaenen cr. 124 VIIK P®, a Takke BeIOMCTBEHHBIMH HOPMATHBHBIMU

aKTaMI/I194.

193 YronoBHO-TiporieccyaibHoe paBo Poccuiickont @enepanun: Yueonuk / otB. Pen. T1.A.

Jlymunackas. —M., 2005.C. 323.
%% K TakuM BeJOMCTBEHHBIM aKTaM, B YACTHOCTH oTHoOcsTCs: IIpuka3 ['eHNpoKypaTypsl
Poccun ot 02.06.2011Ne 162 «O6 opraHu3anuy MpOKypOPCKOTO HaA30pa 3a MpOIEecCyalbHON
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[Ipoxypop, pyKOBOIUTENb CIEICTBEHHOTO OpraHa pacCMaTpHUBAET Kajoly B
TedeHue 3 CyTOK CO JHS €€ MOJIy4eHHs. B MCKIIIOUMTENbHBIX CIIydasiX, KOTJaa s
IPOBEPKH Kal0Obl HEOOXOJIMMO MCTPeOOBATH AOMOIHUTEIbHbIE MaTEpPHAIbI JIUOO
IPUHATH UHBIE MEPBHI, JOIMYCKAETCS pacCMOTpeHHe xkanodbl B cpok 10 10 cyrok, o
YeM U3BEIaeTCs 3asiBUTETb.

[Ipu paccMOTpeHHHM PYKOBOJMTENIEM CIEICTBEHHOTO OpraHa >XajioO Ha
neicTBus (0€3MeMCTBUE) M PEIICHUS CIIeIOBATeNICH, HEOOXOAMMO YYHUTHIBATh, YTO
MPOIIECCYaTbHOE PEIEHWE MO pe3yJabTaTaM WX pa3pemieHus 0053aH MPUHUMATH
PYKOBOJMTENb CJICJACTBEHHOTO OpraHa, B HEMOCPEACTBEHHOM IOJYNHEHUU
KOTOPOTO HAXOJIUTCS JODKHOCTHOE JIUIO, YbH JeHCTBUS (0€3ACHCTBIE) B peIICHUS
00>KayroTCHI.

[Ipoxypop, pyKOBOAUTENb CIEACTBEHHOIO OpraHa, paccMaTpuBas B MOPSAKE
ct. 124 VIIK P® xamoObl y4aCTHUKOB YrOJOBHOI'O CYJIONPOM3BOJCTBA Ha
nevictBus (Oe3neiicTBHE) M pEIICHUs CIeI0BaTelNsl, PYKOBOJUTENS CICICTBEHHOTO
opraHa, JIOJDKHbl TIIATEIbHO TMPOBEPATh M3JI0KEHHBIE JOBOJABI, a TIpH
HEOOXOAUMOCTH U3y4aTh MaTepuajbl MPOBEPOK COOOIIECHUN O MPECTYIICHUSIX U
YTOJOBHBIX JIEJ B YaCTH, Kacarolencs T0BOJO0B 5Kaloo.

Heob6xoquMo OTMETHTH, YTO TIPU BBISBICHWU JOCTATOYHBIX JaHHBIX,
YKa3bIBAIOIIMX Ha TMPU3HAKH TPECTYIUICHUS B MEUCTBUSAX JOJKHOCTHBIX JIHII,
MPOKYpOp 00s13aH BBIHOCUTH MOTHBHPOBAHHOE IOCTAHOBJICHHE O HAMPABJICHUU
MatepuasioB B opranbl CrenctBeHHoro komutera Poccuiickoit ®denepaunuu s
perieHus: Bompoca 00 YroJIOBHOM TPECIICIOBAHUH, PYKOBOJIUTEIb CJICICTBEHHOTO
opraHa IPUHUMAET MEPbhI K TIPOBEICHHUIO TIPOBEPKH B MOPSIKE, IPETYCMOTPECHHOM
cratbsimu 144, 145VIIK P®, u pemenuto Bompoca 00 OTBETCTBEHHOCTH JIHII,
JOMYCTUBIIMX 3TU HAPYILICHUS.

Kpome »aroro, mnpokypop 1o pe3yiabTaTaM pacCMOTPEHHUS KaJlOObI
HaIpaBJsieT KOMHUIO TOCTAHOBJICHUS 00 YIOBJIETBOPEHUH KaJlOObl PYKOBOJMUTEIIO
CJIEICTBEHHOTO OpraHa ¢ TpeOOBaHHEM 00 YCTpaHEHUHU BBISIBICHHBIX HapyIICHUM
dbenepaibHOr0  3aKOHOAATENIbCTBA,  JOMYIIEHHBIX B  XO0J€  JOCYAEOHOro
IPOU3BOJICTBA.

[lo pesynpTaTaM pacCMOTPEHHUS KajdoObl MPOKYPOp, PYKOBOIAUTEIb
CJIEICTBEHHOTO OpraHa BBIHOCHUT IIOCTAHOBJICHHE O IIOJIHOM WA YaCTUYHOM
yIIOBJIETBOPEHHUH Ka100bI 100 00 OTKa3e B €€ yIOBIECTBOPECHHUH.

3asBUTENh JIOJDKEH OBITh HE3aMEUINTEIHHO YBEIOMJIEH O PEIICHHH,
MIPUHSATOM 10 Kano0e, v TadbHEHIIIeM TIOPSIKE er0 00KaIIOBaHMUS .

Cyoebnblil NOps0oOK pacCMOmMpPeHUss Hcaiod A6A8emcsl 8ANCHOU capaHmuell
npas YUacmuukog y2on08Ho20 cyodonpouzsoocmea. Crtatbs 125 VIIK PO
yKa3blBa€T, YTO I[IOCTAHOBJICHMsI JO3HaBaTelsl, CleloBaTess, PYKOBOJIUTENS
CJIEICTBEHHOTO OpraHa o0 OTKa3e B BO30YXXJIEHUU YrOJOBHOIO Jena, o
NpEeKpalieHU yroJOBHOIO JeJia, a pPaBHO HWHBIE pEHIeHUs U JeUCTBUS

JeATEeNIbHOCThIO OPTaHOB MpeABapUTENbHOrO cineacTBus»; [Ipuka3 CneactBeHHoro komurera PO
ot 15.01.2011Ne 1«6 opraHuzamuu MpoIeccyalbHOTo KOHTPOJss B CleICTBEHHOM KOMHUTETE
Poccuiickon @enepauum».
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(Oe3neiicTBUE) TO3HABATENS, CICIOBATENS, PYKOBOUTENS CIACICTBCHHOTO OpraHa u
POKYpOpa, KOTOPbIE CIIOCOOHBI MPUYMHUTH YIIEPO KOHCTUTYLHMOHHBIM IpaBaM U
CcB0O0OJIaM YYaCTHUKOB YT'OJIOBHOTO CYJOMPOU3BOJCTBA JIUOO 3aTPYyAHUTH JOCTYIl
rpaXkaaH K MPaBOCYAMIO, MOTYT OBITh OO0XKaJIOBaHbI B PAMOHHBIA CyHI MO MECTY
COBEpUICHUS IESTHUS, COACPIKAILIETO NPU3HAKY MTPECTYIUIEHUSA.

B Tex cmyyasix, Koria MecTo MpoOru3BOICTBA MPEABAPUTEIBLHOTO PACCIEA0BAHUS
HE COBIIAJIa€T C MECTOM COBEPIICHHS IESHUA, jKaloba Ha PENICHUS W JCUCTBUS
(Ge3neiicTBUE) MO3HABATENS, CIICIOBATENSA, PYKOBOAMTENS CJICICTBEHHOTO OpraHa, a
TaK)K€ IMPOKypopa pacCMaTpUBAECTCA TEM  PAWOHHBIM  CYAOM, KOTODPBII
TEPPUTOPUAIIBHO  HAXOAUTCSI B  MECT€ NPOM3BOACTBA  NPEABAPUTEIBLHOIO
paccienoBaHus, ONPEEaIeMOro B COOTBETCTBUU cO ¢T. 152VIIK P®.

[Inenym BepxoBHoro Cyna P® B cBoem pCIHCHI/II/I195 Pa3bICHUI, YTO IIOMUMO
MIOCTAHOBJICHUM J103HABATENISA, CJIEIOBATEIA U PYKOBOJMTEIS CIEACTBEHHOIO OpraHa
00 oTka3ze B BO30YXKJEHUU YTrOJOBHOTO JieJa U O MPEKpPAIlleHUHU YroJIOBHOTO Jiela
cyieOHOMY O0O’KaJIOBaHMIO B COOTBETCTBUM ¢ 4dacThio 1 crarbum 125 VIIK PO
TIOJJIeXKAT WHBIC PEIICHHUs U JieicTBHs (0e31eHCTBIE) TOIDKHOCTHBIX JIHII, TIPUHATHIC
Ha JI0CYAEOHBIX CTaAUsSX YTOJIOBHOTO CYAONPOU3BOJICTBA, €CJIM OHH CIIOCOOHBI
OPUYUHATH yIIepO KOHCTUTYIIMOHHBIM TpaBaM © CBOOOJaM y4YaCTHHUKOB
YTOJIOBHOTO CYyAONPOM3BOJCTBA WJIM WHBIX JIUL, YbM MPABA U 3aKOHHBIE MHTEPECHI
HapYIIEHBI, THOO MOTYT 3aTPYAHHUTH IOCTYII TPAKIAH K MPABOCYIHIO.

K wHBIM pemreHusM u jaericTBusM (0e31eHCTBUIO), CIIOCOOHBIM MPHYNHUTH
yiepd KOHCTHTYIIMOHHBIM TIpaBaM U CBOOOJAM YYaCTHHKOB YTOJIOBHOTO
CyAONPOU3BOJACTBA, CIEAYET OTHOCUTH, HANPUMEpP, MOCTAHOBJIEHHUS JIO3HABATEII,
CJIeIoBaTeNsl U PYKOBOJUTENS CIEICTBEHHOTO OpPTaHa O BO30YKICHUH YTOJIOBHOTO
JieJa B OTHOIIEHMM KOHKPETHOTO JMIA, O MPOW3BOACTBE BBIILUIAT WJIM BO3BpaTe
UMYIIIECTBA peaOUIUTUPOBAHHOMY, 00 OTKa3€e B HA3HAUCHUU 3alUTHHUKA, B JJOMMYCKE
3aKOHHOTO TMpeACTaBUTENs, 00 M30paHMM W TMPUMEHEHHH K I[0J03PEBAEMOMY,
O0OBUHSIEMOMY MEp MPOLECCYAIbHOTO MPUHYXICHMS, 32 HCKIIOUEHHEM 3aJiora,
JOMAIIHEr0 apecTta M 3aKIYEHUs IOJ CTpaxy, KOTOpbIe NPUMEHSIOTCA MO
PELIEHHUIO Cy1a.

K 3arpynHsrommm qoCTyn rpaxiaH K IPaBOCYIUIO CIEAYET OTHOCUTh TaKue
neiictBus (Oe3aeiicTBHe) MO0 pEHICHHS JOJKHOCTHBIX JIUI], OTPaHHYHBAIOIINE
mpaBa TPaKJIaH HAa y4acTHE B JOCY/IeOHOM TPOU3BOJICTBE IO YTOJIOBHOMY JEIY,
KOTOPBIE CO3MA0T TPAKIAHWHY MPENSTCTBHE IS JaJbHEHUIIero oOpareHus 3a
CyneOHOM 3amuTON HapylmieHHOTO TpaBa. K HUM OTHOCATCS, HampuMep, OTKa3 B
MPU3HAHUHU JIUIA TIOTEPIIEBIINM, OTKA3 B MPUEME COOOIIEHUS O IPECTYIICHUH JIHOO
Oe37eiicTBre MPY MPOBEPKE ITHX COOOIIECHMI, TTOCTAHOBIIEHNE O MPUOCTAHOBJICHUH
MPEABAPUTEIILHOIO CIIEICTBUS U APYTHE.

Kpowme storo, ITnenym BepxoBHoro Cyna P® ykazan Ha TO, 4YTO 3asBUTEIb
BIpaBe oOxaimoBaTh  jelicTBus  (Oe3meilicTBue), HampuUMep  HadaJIbHUKA
noapaszenenus no3Hanus (dacte 2 cratbu 40.1 VIIK P®) u oprana go3HaHus

19 Tlocranosnenne Ilnenyma Bepxosmoro Cyma P® or 10.02.200% I1(pex. or

28.01.2014) ® mpakTHKE pacCMOTPEHHUS CydaMu ajio0d B mopsjake craTed 125 YromaoBHo-
nporueccyainbHoro koaekca Poccuiickoit ®eneparum» //CIIC Koncynprantllioc.



155

(gacth 1 crathu 144 ,yacth 1 crathu 145,4acth 1 cratbu 146,4acth 1 crateu 148),
MOTHBHpPOBAaB dSTO TEM, UYTO JaHHbIC JOJDKHOCTHBIE JIMIIA PacCMaTPHUBAIOT
COOOIEeHUsI O TMPEeCTYIUICHWH, TNPUHUMAIOT pemeHuss 00 OTka3e B MpueMe
COOOIIIEHUsI O TMPECTYIUICHWHU, O BO30YXKJIEHMH M 00 OTKa3ze B BO30YKJACHUU
YrOJIOBHOTO JiefIa.

Bwmecte ¢ Tem He moanexar obxkanoBanuio B nopsiake crarbu 125 YIIK PO
perreHus u aeicTBus (0e3neicTBIE) JODKHOCTHBIX JIMII, TTOJITHOMOYHS KOTOPBIX HE
CBSI3aHBI C OCYIIECTBIIEHWEM YrOJIOBHOTO TMPECICNAOBAHMUS B JIOCYICOHOM
IIPOM3BOJICTBE TI0 YTOJIOBHOMY Jieiy (HampuMmep, MPOKypopa, MOICPKUBAIOIIETO
TOCy/IapCTBEHHOE OOBHMHECHHE B CyJe, Ha4aJbHUKA CJICICTBEHHOTO M30siTopa). He
IOJIICKAT PACCMOTPEHHIO CYJIOM JKajJo0bl Ha pelieHus u JnercTBus (Oe3aeiicTBre)
JOJDKHOCTHBIX ~JIMIl OPTraHOB TPOKYpPaTyphbl, CBSI3aHHBIE C PacCMOTPEHUEM
HAI30PHBIX JKallo0 Ha BCTYMUBIIKE B 3aKOHHYIO CHITY CyJ€OHBIC PEIICHHS.

XKanoba moxer OBITh TOHaHA B CyJ 3asBUTEIEM, €ro 3allUTHUKOM,
3aKOHHBIM TPEACTABUTEIIEM WJIHM MPEICTAaBUTEIEM HEMOCPEACTBEHHO MO0 uepe3
JI03HABATEIA, CIE0BATENS, PYKOBOIUTEINS CIEACTBEHHOTO OpPTaHa WK MPOKypopa.

Heo0xoaumMo OTMETHTH, UYTO CYIbsl B XOJI€ MPEABAPUTEIBHON MOITOTOBKU K
cyneOHOMY 3aceaHuIO JOJDKEH BBISCHATH, MOJCY/IHA JIU Kaioba JaHHOMY CYIy,
MO/JaHa JHM OHAa HAJJICKAIUM JIMIIOM, HUMEETCS JId TpeaMeT oO0OKajoBaHUS B
cootBercTBUU co cratbeir 125 VIIK P®, comepxut nu xamnoba HEOOXOAMMBIE
CBENICHUS IJIsi €€ paccMOTpeHus. B Tex cimydasx, korja kajmobOa HE COACPKUT
HEOOXOUMBIX CBEJICHUH, 4YTO TMPENSATCTBYET €€ pacCMOTpeHuio (Harmpumep,
OTCYTCTBYIOT CBEJICHHS O TOM, KaKHe ICUCTBUS WK pelieHus] 00’KaJoBaHbI, )Kajao0a
HE TIO/IMICAHA 3asBUTEIIEM, TTOJTHOMOYHS 3AIIUTHUKA WU TIPEICTABUTEIIS 3asIBUTEIIS
HE TMOJATBEPXKIAIOTCS COOTBETCTBYIOIIMMHU JOKYMEHTAMH), XKajo0a TMOIJICKUT
BO3BPAIICHUIO 3asSBUTENIO JJIs YCTPAaHEHHS HEJOCTaTKOB C YKa3aHHUEM B
MIOCTAHOBJICHUH TIPUYUH TPHUHATHS PEIICHUS W Pa3bsCHEHHWEM TIpaBa BHOBb
obpatuthcsi B cya. B takux ciaydasx mo cmbicay ctateu 125 VIIK PO, cpok
paccMOTpeHws )KaoObl — 5 CyTOK UCUUCTSAETCS] C MOMEHTA MOCTYIIJICHUS KaJlOObI B
CYI IOCJIE YCTPaHEHNs IIPEMSITCTBHI €€ PACCMOTPEHHS .

Cynpst MpoBEpsIeT 3aKOHHOCTh U 000CHOBAHHOCTH JIeHCTBUH (Oe3melicTBYA) U
pelIeHul 03HaBaTeNsl, CIIeOBATENsl, PYKOBOAMUTENS CIIEICTBEHHOTO OpraHa,
MPOKypOpa HE TMO3[IHEe YeM 4Yepe3 S CyTOK CO JHS MOCTYIUICHUS >KajoObl B
cyneOHOM 3aceJaHWM C Y4YacTHEM 3asBHUTENII W €ro 3alllUTHHUKA, 3aKOHHOTO
MIPEACTABUTEINS WA MPEACTABUTENS, €CJIM OHU YY9aCTBYIOT B YTOJIOBHOM JIeJie, MHBIX
JUI], YbH WHTEPECHl HEMOCPEJCTBEHHO 3aTParuBalOTCs O0XKAITyeMbIM JICHCTBHEM
(Oe3neiicTBMEM) WIM pEIICHHEM, a TaKXe C Y4acTHEeM IPOKypopa, CIIeI0BaTes,
PYKOBOJUTEIS CIEICTBEHHOTO oprana. HesiBka v, CBOEBPEMEHHO M3BEIIEHHBIX O
BPEMEHH PACCMOTPEHHUS KaloObl M HE HACTAMBAIONIMX HA €€ PACCMOTPEHHH C HX
ydacTHUEM, He SBJSIETCS TPEMATCTBUEM JJII PACCMOTPEHHS JKaJoOBl CYAOM.
XKanobwl, momiexamniue pacCMOTPEHUIO CYJIOM, PAacCMaTPUBAIOTCS B OTKPHITOM

19 Tlocranosnenne Ilnenyma Bepxosmoro Cyma P® or 10.02.200% I1(pem. or
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Cy/IecOHOM 3aceJlaHuU, 32 UCKIIIOYEHHUEM CJIy4daeB, MPEIyCMOTPEHHBIX 4. 2 cT. 241
VIIK PO.

B nHauane cyneGHOTO 3acenaHusi Cylbs OOBSBISET, KaKas KanoOa MOJICHKUT
PacCMOTPEHHIO, TMPEACTABISAETCS SBUBIIMMCS B CyIeOHOE 3acelaHue JIHIIaM,
pa3bACHSET WX MpaBa W OO0SM3aHHOCTHU. 3aT€M 3asiBUTENb, €CIIM OH YYacTBYET B
CyneOHOM 3aceaHny, 0OOCHOBBIBACT Kaslo0y, MOCIIE Yero 3acayIIMBatOTCs IpYyTrue
ABUBIIMECS B CcyAeOHOe 3acelaHue JIMLA. 3asgBUTENI0 MPEIOCTABIACTCS
BO3MOYKHOCTH BBICTYITUTD C PETUTUKOM.

[lo pesynbrataM paccMOTPEHHUS KaloOObl CyIabsi BBIHOCUT OJHO W3
CIEIYIOIIMNX NOCTAHOBJICHUN

1) o nmpusHanuu neiicTBus (0e31eHCTBUS) WIH PEIICHHUS] COOTBETCTBYIOIIETO
JOJHKHOCTHOTO JIMIA HE3aKOHHBIM MJIM HEOOOCHOBAaHHBIM U O €ro 00S3aHHOCTH
yCTPaHUTh NOMYIICHHOE HAPYIICHHUE;

2) 00 oCTaBJICHHUH KaI0ObI 0€3 YIOBIETBOPEHHUS.

Komuu mocTaHOBIEHUSI CyAbH HAIPABIAIOTCS 3asABUTENIO, TPOKYpPOpYy H
PYKOBOJUTEIIO CIIEACTBEHHOTO OpTaHa.

[IpuHecenne >xajao0bl HE TPUOCTAHABIMBAET IMPOU3BOJCTBO 00KATYEMOTO
JEHCTBUSL U WCIOJHEHUE O00XKAIyeMOro PEeLICHHs], €Clid 3TO He HaileT HY>KHbIM
ciaenaTh ~ OpraH  JIO3HaHWsA, JIO3HaBaTedb,  CJENOBaTelb, PYKOBOAUTEIb
CJIEICTBEHHOTO OpraHa, MPOKYpOp WU CYJIbS.

B cr. 126 VIIK PO yka3zan nopsA0K HarpaBiIeHUs Kajl00bl 0103pEBAEMOT0,
00BHHAEMOTO, COAEPKAIIETOC MOJ CTPaXkei, KOTOPBIA CBOJUTCS K CIEAYIOIIEMY -
aIMUHUCTpALMsI MECTa COJEp>KaHUs TMOJ CTpaXeil HEMEMJIEHHO HampaBisieT
IPOKYpOPY WIH B CyJ aJpecoBaHHbIE UM 3KaJoOBI MOJI03PEBAEMOTr0, OOBHHSIEMOTO,
CoOJIepIKaIerocs MoJ| cTpaxkeil. B ciydae, eciu 3asBUTENb COACPIKUTCS MO CTPaKEH
B nopsinke cratbu 108 YIIK P® u xomaTaiicTByer 00 y4acTHUH B PAaCCMOTPEHUU €T0
*aymoObl, mMojaHHOW Ha nedctBus (Oe3meiicTBHE) W peIeHUs J03HaBaTel,
cleIoBaTelNs, PYKOBOIUTENS CIEACTBEHHOTO OpraHa, MPOKypopa Mo Jely, II0
KOTOPOMY  3asBUTENb  [OJ0O3PEBAETCS WJIM OOBUHSETCS B  COBEPIICHUH
NPECTYIUICHUS, Cy/Ib€ HAUICKUT MPUHATH MEPhI, 00ECIIEUNBAIONINE €T0 yJacTHe B
cyneOHOM 3acefaHuH, MOCKOIbKY Ha ocHOBaHWM 4acTu 4 cratbu 125 VIIK PO
3agBUTENh O0JaJaeT MpaBOM OOOCHOBaTh CBOIO KanoOy, a B 3aKIIOYEHHE -
BBICTYIIUTB C PEIUTHKOI .

Oco0OeHHOCTH y4yacTHsl OCYKIEHHOTO, OTOBIBAIOIIET0 HaKa3aHHE B MECTax
JIMILIEHUs1 CBOOOIBI, B CyZ€OHOM 3aceaHuH MO ero kajnode B mopsaake cr. 125VIIK
P® paccmarpuBanuce kak BepxoBasiM Cynom P®'®, tak n KoncTuTynmmonHusm
Cynom PO

197 Mocranosnenue [Tnenyma BepxoBuoro Cyma P® or 10.02.2008c 1(pex. ot
28.01.2014) © npakTuKe pacCMOTpEHHs Cyaamu Kainod B mopsake craTbu 125 YrojoBHO-
npoueccgfanbﬂoro kogekca Poccuiickoit ®eneparuu» /ICI1IC Koncynsrantllmioc.

198 Tam xe

% 0Onpenenenne Koncrurynnonnoro Cyma P® or 19.05.200Ne 576-O-I1 «dlo xamobam
rpaxaan BenunkanoBa Bamuma BrnamumupoBuua, BunorpamoBa Anekcangpa CepreeBuda u
OPYTUX Ha HApYyIIEHHWE MX KOHCTUTYIIMOHHBIX IMpaB cTatbeid /7.1 YToIOBHO-UCTIOTHUTEIEHOTO
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OcCHOBHBIE TTPaBOBBIC MO3UIIMU BBICHINX CYACOHBIX MHCTAHIIUN MO JAHHOMY
MOBOJAY COCTOST B CienymoomeM: ecinu naedcTBus (Oe3neiicTBHe) W peleHUs
JO/DKHOCTHBIX JUI[ (OTKa3 B MpHEeMe COOOIICHHUS O NPECTYIUICHUH WIH O
BO30Y)KICHHH TPOM3BOJACTBA BBUAY HOBBIX WJIM BHOBb  OTKPBIBIIHUXCS
0o0CTOSITENCTB, O€3/MelCTBME TpU TPOBEPKE OTUX COOOIICHHMH, OTKa3 B
BO30Y)KJICHHMH YTOJIOBHOTO JieJia WM B BO30YXKIEHUU MPOM3BOJICTBA BBUIY HOBBIX
VI BHOBb OTKPBIBIIUXCS OOCTOSATEIBCTB M JIP.) OOXKAIYIOTCS OCYKICHHBIM,
OTOBIBAIOIIMM YTOJIOBHOE HAKa3aHWE B BUJE JIUIICHHUS CBOOOIBI U 3asBUBIIUM
XO0JIaTaliCTBO 00 y4acTWH B CYJEOHOM pPa30oMpaTeNbCTBE MO KAI00€, Cy/l MOXKET
obecreunTh peamu3aluio TMpaBa 3asBUTENS JOBECTH 1O CBEICHHUS CyJa CBOIO
MO3UIIMI0 TI0 pacCMaTpUBaeMOM Kajno0e MyTeM JOIyCKa K y4acTHUI0 B Cy/IeOHOM
3acelaHN| ero aJBOKaTa WM MPEICTaBUTENS, IPUHATHS TUChbMEHHBIX OOpaIIeHUH,
NIPEIOCTABIICHUSI TIpaBa O0KAJIOBAHUSI TMPUHSATOTO CYAEOHOTO PEIICHHUsS, a TaKKe
IPYTUMH, TIPETyCMOTPEHHBIMHU 3aKOHOM CITIOCOOaMH.

B pemenmsix Koncrtutynnonnoro Cyna P® BHUMaHWe MpaBONpPUMEHUTEIS
oOpaiiieHo Ha To, uTo nojioxkeHus cratb /7.1 YUK P® u crareit 125u 376 YIIK
P® — mo ¥UX KOHCTUTYIIMOHHO-TIPABOBOMY CMBICIY B CHCTEME JEUCTBYIOIIETO
MPaBOBOTO  PETyJUPOBaHUS  —  MPEAyCMaTpUBAlOT  OOS3aHHOCTh  CY/a,
pacCMaTPHUBAIONIECTO BOMPOC O JUYHOM YYaCTHH OCYXACHHOTO K JIUIICHHUIO
CBOOOZIBI B CyIeOHOM 3acelaHud, MPOBOJAMMOM TIO €ro >Kajo0e WM TO €ro
TPKIAHCKOMY JIeTTy, YIUTHIBATh BCE OOCTOSATENLCTBA JIEa, B TOM YHCIIE XapaKTep
3aTparuBaeMbIX KOHCTUTYIIMOHHBIX TIpaB, HEOOXOIUMOCTh Ja4l OCYKIECHHBIM
MOKa3aHWil B CyJeOHOM 3acefjaHWH, U MPUHATH 0OOCHOBAHHOE W MOTHBHPOBAHHOE
pemierue o (GopMe yJacTusi OCYKIASHHOTO B CyJIeOHOM pa30upaTeIhCTBE.

Kpome Toro, monoxenust crarbu 125 YIIK P® — nmo uX KOHCTUTYLIMOHHO-
IIPAaBOBOMY CMBICITY - OOSI3BIBAIOT CyJ 00ECIEUHTh COJEpPIKAIIeMYCs MO CTpaxei
3asIBUTEITIO YKAIOOBI BOZMOXKHOCTH ITyTEM HETIOCPEICTBEHHOTO YYacTHS B 3aCelaHUU
Cylla WIH IyTeM HCIIOIh30BaHUS CHCTEM BHICOKOH(EPEHIICBA3H O3HAKOMUTHCS CO
BCEMHU MaTepUaaMHi PacCMaTPUBAEMOTO CYJIOM JIela W JOBECTH JI0 CBEICHUS Cyla
CBOIO TIO3WIIMIO, €CIIM MPUHUMAEMOE CYJOM PEIICHHE CBA3aHO C MPUMEHEHHEM K
3asIBUTEIIO MEP, COMPSIKEHHBIX C €r0 YTOJIOBHBIM MPECIEIOBAHNEM, OTPAaHUICHHEM
€ro CcBOOOJIBI ¥ JIMYHOM HENMPUKOCHOBEHHOCTH; B WHBIX CiIydasx JIMILY,
OTOBIBAIOIIEMY HaKa3aHWEe B BHJAE JUIICHUS CBOOOJBI, OOECTIeUnBaACTCS
BO3MOYKHOCTH JIOBECTH JIO0 CyJa CBOIO MO3UIIMIO IyTEM JOIMyCKa K y4acTHIO B JIeJie
€ro aJBOKATOB W JPYTUX MPEACTABUTENCH, a TaK)KE WHBIMHU MPEAYyCMOTPECHHBIMH
3aKOHOM CIIOCOOaMH.

Opran KOHCTUTYIIMOHHOTO TIPABOCYIUS 0CO0O0 MOAUYEPKUBAET, YTO TIOJIOKECHUS
cratbu 376 YIIK P® 006s3b1BatOT Cy1 00ecrieunBaTh OCYXJICHHOMY, 00XKaTyHOIIEMy
MIOCTAHOBJICHHE Cy/la 00 OTKa3e B YAOBIETBOPEHHH €r0 XOJaTaiicTBa 00 YCJIOBHO-
JIOCPOYHOM OCBOOOICHHU, BO3MOXXHOCTh MyT€M HEMOCPEICTBEHHOTO Y4YacTHs B
3acelaHUM  CyJa  KacCallMOHHOW  WHCTAHI[MU,  HUCIOJb30BAaHUS  CHUCTEM

kojzekca Poccuiickoit @enepanun u ctathsiMu 1251 376 YTroJIOBHO-TIPOIIECCYATBHOTO KOJIEKCa
Poccuiickoit ®enepanum»
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BUJICOKOH(EPEHIICBSI3M WJIM HMHBIM  CIOCOOOM  O3HAKOMHUTBCSI CO  BCEMU
MaTepuaJaMi pacCMaTpUBAEMOrO CYJOM JieJla U JOBECTH /10 CBEACHHUS CyJa CBOU
JIOBOJIBI.

KonctutynmonHo-mpaBoBoi CMBICH yYKa3aHHBIX 3aKOHOIOJ0KECHHUH,
BbIsIBICHHBIN KoHcTutynimonueiM Cysiom P® u BhICKa3aHHBIM B €0 PELICHUSX HA
OCHOBE TIPABOBBIX MO3UIINH, BRIPAXKEHHBIX UM PaHEE, SBISETCS 0011e0053aTeTbHBIM
Y UCKJTIOYAET JIF000€ MHOE X UCTOJIKOBAHUE B ITPABONPUMEHHUTEIIHLHON TTPAKTHKE.

PestoMupyst m3nokeHHOE, ToJlaraeéM, 4T0 0COOOTO BHUMAHUS 3aCITyKHBAIOT
cienyroiiee o0CTOSTENhCTBO: TP OOpamieHnu B ¢y B nopsake ct. 125 VIIK PO,
OCYXJICHHBIM, HAXOAAIIMICS B MeCTaxX JIMIIEHUS CBOOOIBI, JTOJDKEH OBITh
obecrieueH TPAaBOM BBIPA3UTh CBOKO TMO3WIMIO JIMYHO WM Yepe3 CBOETO
npeacTaBuTeNd  (3alMTHHKA), a Tak)Ke Ha O3HAKOMJICHHE C pe3ysibraTaMu
pPacCMOTpPEHHsSI €ro >KajoObl JUYHO JHOO uepe3 cBoero mnpeacraButens. Ilox
JMYHBIM O3HAKOMJIEHHEM TOAPA3yMEBAETCS O3HAKOMJICHHME C PEUICHHUEM CyJa,
KOTOpPOE€ HAMNpaBJIAE€TCs OCYKIACHHOMY 1o noute. [IpeaocTaBisTeh mpaBo Ha JIMYHOE
y4acTHE B Ka)XJIOM TaKOM CYJIeOHOM IMPOU3BOJCTBE OCY>KJICHHBIM, Ha HaIlll B3IJISI,
HE CJIEIyeT, TaK KaK 3TO MOXET IOBJIeUb 3JI0YNOTPEOICHNE 3TUM MIPABOM JaHHBIMU
munamu, u  Oonbpmme (uaancoBble 3arpatel  MCHUH Poccum, cBsizaHHbIE C
ATAMUPOBAHUEM OCYKJICHHBIX B CY/.

8.3. Peabuiuranus. moHsTHE U OCHOBAHHE BO3HUKHOBEHHsSI MpaBa Ha
peaduIUTAIINIO

B oOmenpu3HaHHBIX MPUHIMIIAX U HOPMaxX MeEXIyHapOJHOTro mpasa (cT. 8
BceoOmieit nexnaparuu npas yenoBeka 1948r., . Scr. 5 EKIIY 1950r., n. 5c¢r. 9,
. 6 cT. 14 MexxayHapoJHOTO MaKTa O TPAKIAHCKUX U MOJUTHYECKUX mpaBax 1966
r.)  YKa3plBaeTCs, 4YTO MPUMECHEHUEC  YTOJIOBHO-TIPOIECCYaTbHBIX  HOPM,
pEerIaMeHTUPYIOUUX  PeabMINTALMIO, TIOKAa3bIBAET, HACKOJIBKO TOCYIapCTBO
cobmonaer nonoxenuss Koncturynum PO u  paruduuupoBaHHBIE UM
MEXIYHApPOJHbIE JIOTOBOPHI, 3aKPEIUIAIONINE MPABO KAXKIOTO, KTO CTall >KEPTBOMN
HE3aKOHHOTO YTOJIOBHOTO MPECIIEIOBAHNS, apeCcTa, 3aKJIIOUCHHS TIOJ[ CTPaXKy WU
OCYXJICHUSI 32 YTOJIOBHOE MPECTYIUICHHE, Ha KOMIICHCAIIMIO ¥ BOCCTAHOBJICHHE B
paBax KOMIIETEHTHBIMHA HAIIMOHATHLHBIMH CYJAMHU.

HeoOxoaumocTh Hamuyusi B 3aKOHOJATENHCTBE WHCTUTYTA PEaOMIIMTAIINHA
00yCJIOBIIEHa TE€M, YTO, K COXAJCHHIO, OMMUOKH B YTOJIOBHOM CYJIOIPOU3BOICTBE
ucKIounTh Henb3s. Kak cmpaBemnmuBo 3ametrunn FHO.K. SIkuMoBHY, yrojioBHOE
MpeciieIoOBaHNe — STO BEChbMa CJIOXHAs TMPOIECCyalibHAS JAESITEIBHOCTh, CTPOTO
periiaMeHTUpOBaHHAasl 3aKOHOM, OJIHAKO, KaK M BO BCSAKOM JIPYroil 4enoBeyecKou
JIESITEIPHOCTH, B HEll BO3MOYKHBI OLIHOKH".

Peabwiuramuss — 3TO CJIOXKHBIH TI0 CBOEH CTPYKTYpe MEXKOTpaciaeBoOn
npaBoBOl HMHCTUTYT. I[IpaBOBOEe perynvpoBaHuE HWHCTUTYTa peadWIMTALMU B
YTOJOBHOM TIPOLIECCE OCYUIECTBISIETCS TMOCPEACTBOM HOPM, 3aKPEIIEHHBIX B

200 YronoBHO-TiponieccyanbHoe mpaBo Poccuiickoit Deneparmu / ote. pex. HO.K.
Sxumosnu. —CII6., 2007.C. 352.
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OOILENTPU3HAHHBIX MPUHIMIIAX U HOpMaxX MEXIyHapoJaHOro mpasa, KoHctutynuu
P®, B rnaBe 18 VIIK P®, a Takxke rpaxmaaHCKO-TIPOIECCYyaTbHOM, >KHIJIMIIIHOM,
TPYJIOBOM, IEHCUOHHOM U MHOM 3aKOHO/ATENIbCTBE.

Kpome Toro, mpaBoBasi mO3UIMS BBICIIUX CYIACOHBIX MHCTAHIIMM BbIpakeHa B
[TocranoBnennu Ilnenyma Bepxosuoro Cyna ot 29.11.2011r. Ne 17 «O mpakrtuke
NpUMEHEHHUs cyaaMmu riaBbl 18 YromoBHo-mpoueccyansHOro Koaekca Poccuiickoit
denepanyu, pErIaMeHTUPYIOIINX peaduINTaLNIO B YTOJIOBHOM
CyJIOITPOU3BOJCTBE», a Takke B pemieHussx Koncruryunonsnoro Cyna PO.

OcHoBormonararonye 3akOHOJATENbHbIE TMOJIOKEHUA O peadbuIuTaIuu
conepxkarcs B cr. 53 Koncruryuuu PO, B KOTOpOi 3aKperuieHO yHHUBEpCATbHOE
KOHCTHUTYIIMOHHOE TIPaBO KaXXIOrO0 Ha BO3MEIIEHHE TOCydapCTBOM Bpena,
NPUYMHEHHOTO  HE3aKOHHbIMH  JedcTBUsMH  (Oe31eiiCTBUSIMH)  OpraHOB
roCyapCTBEHHOW BJIACTU U UX JIOJKHOCTHBIX JIMII.

N3 3akpemnienHoro B c¢r. 93 Konctutyuun PO npunHnuna cienyeTr 4deTbipe
BBIBOJIA!

- 3a JEWCTBUS TOCYJIAapCTBEHHBIX OpPraHOB M UX JOJKHOCTHBIX JIUI]
OTBETCTBEHHOCTH BO BCSIKOM CIIyyae HECeT TOCyAapCTBO;

- Bpell, NMPUYMHEHHBIM HE3aKOHHBIMU JIEHCTBUSMH, TOJDKEH BO3MEHIATHCS
KaKJIOMY HE3aBUCUMO OT €ro HalMOHAJIBHOCTH, II0JIa, BO3pacTa U JAPYTUx
PU3HAKOB,

- BO3MEMICHUIO JOJIKEH TOIJIEKATh JII000H BpPE B MOJTHOM 00BEME;

- OCHOBAHHEM JIJIsl BO3MEIIEHUS Bpe/a SIBIAETCA OObEKTHUBHAS HE3aKOHHOCTD
nevictBus (0e3aeiicTBUS) OpraHa WM JOJDKHOCTHOTO JIMII, HE3aBHCUMO OT HAJTUYHUS
WA OTCYTCTBHS B €TI0 JCHCTBHSIX yMBIC/IA HIUTH HHOM (hOPMbI BUHBI

Kpome TOro, 3HauuMOCTh MHCTUTYyTa PEAOMIIMTALIMM TOJAYEPKUBACTCS TEM,
4TO B COJACpKaHHE TMPUHIIMIIA «OXpaHa MpaB U CBOOOJ YENOBEKa W TpaKIaHWHA B
YrOJIOBHOM  CYJONPOM3BOJICTBE» BKIIIOUEHO CIICAYIOIIEE IMOJIOKEHHE. <«BpE,
NPUYUHEHHBIN JIMILY B pe3yJibTaTe HapyUIEHUs €ro MpaB U CBOOOJ CYJIOM, TaKXKe
JOJDKHOCTHBIMU ~ JIMI]AMH,  OCYIIECTBIISIIOUIMMU ~ yTrOJIOBHOE  IIpeciieJOBaHUE,
MOJJIEKUT BO3MEILIEHUIO IO OCHOBAHUIO U B MOPsKE, KOTOpble ycTaHoBieHbl Y IIK
P®» (4. 4cr. 11VIIK PD).

JleranbHOoe moHsATHE peabunuTanuu coaepxurca B m. 34 ct. 5 VIIK PO, B
COOTBETCTBUHU C KOTOPHIM peadMIUTAIUSl — 3TO MOPSATIOK BOCCTAHOBIICHHUS MpPaB U
cBOOOA JMIla, HE3aKOHHO WM HEOOOCHOBAHHO TMOJIBEPTHYTOrO YTOJOBHOMY
npecie0BaHuI0, U BO3MEIICHUS TPUUYNHEHHOTO MY Bpe/a.

Kpome Toro, 3akoHOAaTeNnbHOE 3aKpEIUICHUE OMpPENEeHHE HAIUIO TMOHSTHE
peaOUIMTUPOBAHHOTO: B COOTBETCTBUH C M. 35CT. S YIIK P® peabunutupoBaHHbBIM
SBJISIETCSI JIULIO, UMEIOIEE B COOTBETCTBUU C 3aKOHOM IMPABO HA BO3MEILIEHHUE BpPEa,
NPUYUHEHHOTO €My B CBA3M C HE3aKOHHBIM WJIM HEOOOCHOBAHHBIM YTOJIOBHBIM
IpecieIOBAHUEM.

B cootBerctBuu ¢ 4. 1ct. 133 VIIK P® cTpykTypa npaBa Ha peaOUIUTALINIO
BKJIIOYAET B ceOs:

201 oy Kypc yronosroro cymonpoussojacta: Yueb.: B 3 1. /Ilox pex. B.A. Muxaiinosa.
—T. 1: Obume mosokeHus yroJIoBHOTO cyaonpon3BocTBa. —M.- Boponex, 2006.C. 805.
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- [IpaBO Ha BO3MELICHUE UMYILECTBEHHOT'O BPE/a,;

- yCTpaHEHUE MOCIEICTBUI MOPAIBbHOIO Bpena;

- BOCCTaHOBJICHUE B TPYIOBBIX, ICHCUOHHBIX, JKUJIMIIHBIX U UHBIX IIPaBaXx.

Bpen, npuunHEHHBIN rpakJaHUHY B pE3yJbTaTe YTOJIOBHOTO IPECIIEI0BaHus,
BO3MEUIAETCS TOCYAApPCTBOM B IIOJHOM O0OBEME HE3aBUCUMO OT BHUHBI OpraHa
JO3HAHMs, TO3HABATEA, CIeI0BaTeNs, IPOKypopa U Cy/a.

MoMmeHT, ¢ KOTOPOro y JUIa MOKET BO3HUKHYTh IIPABO HA peadMINUTAIUIO, B
3aKOHE HE OIpe/IEIICH.

[To sromy moBomy B.M. JlebGeneB, omupasick Ha MPaBOBYIO TO3HUIUIO
Kouncturynmonnoro Cyna P®, Beipaxkennoi B Onpeaenenuu ot 20.11. 2008 Ne
851-0-0, orMeuaeT, 4TO B KOHCTUTYLIMOHHO-TIPABOBOM CMBICHIE (PAKT YTOJIOBHOTO
IpeCcIe0BaHusl 3aKIYAaeTCd B HAIPaBICHHOCTH NPOTUB KOHKPETHOrO  JUIa
OOBUHHUTEIBHON JI€ATENBHOCTH, KOTOpass MOXKET TIOATBEPKIATbCS aKTOM O
BO30Y>KJEHUM B OTHOILEHUU JIMIAa YTOJIOBHOTO [€/1a, MPOBEACHUEM B OTHOILLIECHUU
HEro CJIEJCTBEHHBIX JAeWCTBHU (B TOM 4YHCJIE OINO3HAHWS) W WHBIMH MeEpamH,
OPEeINPUHUMAEMBIMU B LEISAX €ro M300JMYEHHsS WIM CBUIECTENLCTBYIOIIMMH O
HAJIMYHH TO03PEHHIT IPOTUB HEro~ 2.

[lonaraem, yTo mpaBa JaMla Ha pPEaOMIMTALMIO BO3HMKAET C MOMEHTa
OPUYUHEHUS] KaKoro-muOo Bpela B CBSA3M C BOBICYCHHEM JIMIA B YTOJOBHO-
IPOLECCYaTbHYIO NE€ATEIBHOCTD MOCPEACTBOM MIPOU3BOJICTBA ACHCTBUM U MPUHATHS
pemiennii, npexycMoTpeHHbix cr.cT. 144, 145 VIIK P®. [Ipu 3toM npaBo Ha
peaOuIUTaluI0 MOKET OBITh MPU3HAHO MO pPe3yJbTaTaM JAESITEIbHOCTH B JIOOOH
CTaJIuy YTOJIOBHOTO MpoIIecca.

B 4. 2 cr. 133VIIK PO ycraHOBI€HBI KATETOPUH JIHII, 00IAJAI0NINX PABOM
Ha peaOWIMTalMIO, B TOM 4YMCJE IPaBO Ha BO3MELIEHHE BpENa, CBSI3aHHOIO C
YrOJIOBHBIM IpeciieJoBaHueM. K uicily TakOBBIX OTHOCSTCS:

1) noacynumblii, B OTHOIIEHHMH KOTOPOTO BBIHECEH OINpaBAATEIbHBIH
IPUTOBOD;

2) TOACYIMMBIH, YTOJOBHOE TpECICJOBAaHWE B OTHOIIEHHH KOTOPOTO
IPEKPALIEHO B CBA3M C OTKA30M I'OCYJJapCTBEHHOTO OOBUHUTEINS OT OOBUHEHMUS,

3) momo3peBaeMblii WM OOBHHSEMBI, YTOJIOBHOE MPECIEIOBAaHHE B
OTHOIIEHUU KOTOPOTO MPEKPAILIEHO 110 TAKUM OCHOBAHHIM Kak:

- OTCYTCTBHUE COOBITUS IPECTYIIICHUS,

- OTCYTCTBHE B JIEIHUU COCTaBa MPECTYIICHNUS,

- OTCYTCTBUE 3asBJIICHUS MOTEPIIEBIIETO, €CIU YTOJOBHOE JI€JI0 MOXKET OBITH
BO30YXKICHO HE HHaye KaK II0 €ro 3asBJIEHHUIO, 3a HCKIIOUYEHHEM CIy4aes,
peyCMOTPEHHBIX 3aKoHOM (4. 4 cT. 20 YIIK P®D);

- HENpPUYaCTHOCTh I10J03PEBAEMOr0 WM OOBHMHSIEMOIO K COBEPILEHUIO
IPECTYIUICHNUS;

- HAJIMYUE B OTHOILEHUH I10/103PEBAEMOr0 MM OOBUHSIEMOI'O BCTYIUBLIETO B

202 Cwm. HayuyHo-nipakTyecknii KOMMEHTapui K YTOJOBHO-NPOLECCYATbHOMY KOJIEKCY
Poccuiickoit ®eneparuu (mocrateiinbiii) (otB. pen. B.M. Jlebenes) (pyk.aBT. koi. B.A.
Hasbinos), 2014 //CTIC Koucynstantlinroc
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3aKOHHYIO CHJIy IIPUTOBOpA MO TOMY K€ OOBHHEHUIO JTMOO OMpenesieHus cyaa Wid
MOCTAHOBJICHHUSI CYIbU O MPEKPALIEHUU YTOJIOBHOIO Jieja 10 TOMY e OOBHUHEHHIO;

- HAJINYME B OTHOUIEHUU MOA03PEBAEMOTr0 UM OOBUHSIEMOTO HEOTMEHEHHOTO
MOCTAHOBJICHUSI OpraHa J03HaHMs, CJIEeI0BaTeNsl WM MPOKYpopa O MpeKpalieHuu
YTOJIOBHOTO Jieja IO TOMY JK€ OOBMHEHHIO WJIM 00 OTKa3e B BO30YXICHUU
YTOJIOBHOTO JIENA,;

- otka3 [ocymapctBennoit [Iymbr @enepanbnoro CobOpanuss PO B naue
COIJIacHsl Ha JIMIIEHHWE HENPUKOCHOBEHHOCTH [Ipesmpenta PP, mpekpartmBiiero
WCIIOJTHEHHS CBOMX IMOJHOMOuMU, M (nim) oTka3 CoBera denepanuu B JHUIICHUN
HEMPUKOCHOBEHHOCTHU JJAHHOTO JIUIIA.

- OCYXJCHHBIN - B ClIy4asX MOJHOW WJIA YaCTUYHOM OTMEHBI BCTYNUBIIETO B
3aKOHHYIO CHJIy OOBHHHUTEIBHOIO IMPUIOBOpA Cylla W MPEKpalleHHs YroJIOBHOTO
JieJia TI0 OCHOBAHUSM, NMPEyCMOTPEHHBIM I.I1. 11 2 4. 1ct. 27 YIIK PO,

- JMI0, K KOTOPOMY OBUIM TPUMEHEHbl MPUHYAUTEIbHBIE MEPbI
MEJUIMHCKOTO XapaKTepa, - B CIydyae OTMEHBI HE3aKOHHOTO WJIM HEOOOCHOBAHHOTO
MOCTAHOBJICHHUS Cya O TPUMEHEHUU JaHHOU MEpHI.

- 110 YTOJIOBHBIM JI€JIaM YaCTHOTO OOBUHEHHMSI UMEIOT JIMIA, YKa3aHHbIE B IL.I1.
1 - 44 2 cr. 133 VIIK P®, ecnu yronoBHOoe €0 OBLIO BO30YKIECHO B
cootBeTcTBUH C 4. 4 cT. 20 VIIK P®, a Takxe oCyKIAeHHbIE O YTOJOBHBIM JelaM
YaCTHOTO OOBUHEHUS, BO30OYXJIECHHBIM CyJIOM B COOTBeTCTBUU cO cT. 318 VIIK PO,
B CIIydasiX MOJTHOW WJIM YAaCTUYHOW OTMEHBI OOBHMHHUTEIIBHOTO MPUTOBOpA CyAa U
OTIPaBIaHMs OCYXACHHOTO JIMOO MPEKPAIeHUsI YTOJIOBHOTO JIeNia WM YTOJIOBHOTO
npecie0BaHus 0 OCHOBAHUSAM, MPEAYCMOTPEHHBIM .11. 1, 21 5 4. 1 cT. 241 n.m.
1,4, 54. 1ct. 27 VIIK PD;

- mo0oe JMIo, HE3aKOHHO TMOJBEPrHYTOE MepaM MpOIeCcCyalbHOIO
NPUHYKJIEHUS B X0J1€ TPOU3BOACTBA IO YTOJIOBHOMY JIEIY.

He wMoryr ciuyXuTh OCHOBaHMEM [Isi BO3HMKHOBEHHMS TMpaBa Ha
peadwiIMTalMio Ciay4yad, KOIJla MpPUMEHEHHble B OTHOUIEHUH JHIA MeEpbl
MPOLIECCYaTbHOTO MPUHYKICHHS UM MOCTAHOBJIEHHBIN OOBUHUTEIBHBIN IPUTOBOP
OTMEHEHBI UM U3MEHEHbI BBUTY:

- U3JaHUs aKTa 00 aMHHUCTHH,

- UICTE€YEHUSI CPOKOB JIABHOCTH,

- HENOCTWXKEHHMS  BO3pacTa, C KOTOPOTO  HACTyMaeT  yroJioBHas
OTBETCTBEHHOCTb, WJIM B OTHOIIEHUU HECOBEPUIEHHOJETHEr0, KOTOPBI XOTA U
JOCTUT BO3pacTta, € KOTOPOrO HACTYMAaeT YrojoBHAs OTBETCTBEHHOCTh, HO
BCJICJICTBUE OTCTaBaHUSI B TICUXUYECKOM PA3BUTHUH, HE CBSI3aHHOTO C MCUXUYECKUM
paccTpoiCTBOM, HE MOT B TOJIHOW Mepe OCO3HaBaTh (PAKTUUECKH XapakTep U
OOIIIECTBEHHYIO OMACHOCTh CBOMX JeicTBUN (0€37eiCTBUSA) U PYKOBOJUTh UMU B
MOMEHT COBEPILIECHHUS PECTYIICHHUS;

- MPUHATUS 3aKOHA, YCTPAHAIONIET0 NPECTYMHOCTh WJIM HAKa3yeMOCTh
NesHUs, 3a HCKIIOYEHHEM CJIy4aeB BBIHECEHHS CYyJAOM TOCTAHOBJIEHUS,
npeaycmoTperHoro . 14. 3cr. 125.1VIIK PO.

B uHBIX ciiydasx BOIPOCHI, CBSI3aHHBIE C BO3MEILIEHUEM BpEJia, pa3pelaroTcs
B MOPSJIKE TPAXKIAHCKOTO CYIOMPOU3BOJICTBA.

8.4.IIpoueccyajbHblii MOPSIOK PACCMOTPEHMs U pa3pelieHns BONPOCOB,
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CBSI3AHHBIX C peaduiauTanue

[lepBbIM dTanoM peabWIUTAIIMOHHOTO TpoIlecca SIBISIETCS NMPU3HAHUE MTpaBa
Ha peabumutanuio (ct. 134 VIIK P®). IlpaBo Ha peaOWIuTaIMIO MPU3HAETCS
CyOBEKTaMU  YTOJIOBHOTO  CYAOINPOW3BOJCTBA,  HAJICJICHHBIMU  BJIACTHBIMH
MOJITHOMOYMSIMU.  CyJIOM B  TIPUTOBOPE,  OMNPEACIICHWH, IOCTAaHOBJICHUH,
ciemoBaresnieM, J03HaBATEIEM B TIOCTAHOBIICHUH.

[Ipu3Hath 3a JAUIOM MPaBO Ha PEAOMIMTAIMIO BO3MOXKHO TOJIBKO ITOCIIE
BCTYIUICHHS B 3aKOHHYIO CIUIy MPUTOBOpPA WM WHOTO Cy/IEeOHOTO pemieHus, JU0o
pEIIeHMS O IPEKPAIICHUH YTOJIOBHOTO TIPECICIOBAHUS.

OnHOBpEeMEHHO  peadWIUTUPOBAHHOMY  HAMPABISACTCS  WM3BEIIEHUE  C
pa3bsCHEHHWEM TOpSAKAa BO3MEIICHUS BpeAa, CBA3aHHOTO C  YrOJOBHBIM
npeceI0BaHrEeM.

B Hem MOKHBI conepikaThbCs CBeNEHUs 00 OopraHax, B KOTOpBIE BIIpaBe
oOpaTuThCcs ~ peaOMIMTUPOBAHHBIN, CpOKax  oOOpamieHuss O  BO3MEIICHUH
UMYIIECTBEHHOTO Bpefa; TMOPSAKE PacCMOTPEHHS TpPeOOBaHUS O BO3MEIEHUU
UMYIIECTBEHHOTO BpeJa MW TpeOOBaHMS O BOCCTAHOBJICHHHM WHBIX IpaB
peadbMIIMTUPOBAHHOTO; O TIOPSIKE 00KAIIOBAHUSI PEIICHUSI O TTPOU3BOICTBE BBITLIAT
¥ BOCCTAHOBJICHNHU HHBIX [IPAB; O IOPSIKE BO3MEIICHHS MOPAILHOTO Bpeaa’ ..

B cimydae cmeptm peaOMIMTHPOBAHHOTO TMPaBO HA  BO3MEIICHHE
UMYIIECTBEHHOTO Bpeaa nepexoauT k ero Hacinemnukam (cr. 1116 'K P®), a B
YaCTH TMOJY4YEHUs TIEHCUN W TOCOOWH, €ClM WX BBIUIaTa HE ObLIa MPOW3BEICHA B
CBSI3U C YTOJIOBHBIM TMPECIEAOBAHWEM, - K TEM WIEHAM €ro CEMbH, KOTOPHIE
OTHECEHBI 3aKOHOM K KpPYTY JIUIl, 00€CIIeUNBACMBbIX MEHCHUEU IO CIy4yar MOTEepPU
kopmmiblia. [IpaBo Ha BO3MeleHHWE Bpena B pe3yiabTaTe CMEPTH KOPMHIIbIA
MPUHAJJICKUT TaKKe JIMiaM, ykazaHHbeiM B cT. 1088I'K PO.

Cnenyer, onHako, uMeTh B BUIy, uTo pedb B cT. 1088 'K P® wuuper o6
UMYIIECTBEHHOW OTBETCTBEHHOCTH TOJBKO 3a JCHCTBHS, HaXoAsIuecs B
NPUYUHHOW CBSI3M CO CMEpPThIO KOPMHUJIbIA, T.€. MPUMEHHUTEIBHO K JTaHHOMY
Cllyyar0 — 3a HE3aKOHHBbIC W HEO0OOCHOBaHHbIC jelcTBUs (Oe3neiicTBHE) OpraHoB
IPEABAPUTEILHOTO PACCIEAOBaHMS, TPOKYpOpa WIHM CyJa, MPUBEIIINE K CMEPTH
peaGHIMTHPOBAHHOTO TI003PEBAEMOTO WIH OOBHHSIEMOr0 " .

[Ipu oTCyTCTBUU CBEJACHUN O MECTE >KUTEIhCTBA HACJICIHHUKOB, OJM3KHX
POJICTBEHHHKOB, POJICTBEHHHKOB W VKTMBEHIIEB YMEPIIIETO
peadbIUTUPOBAHHOTO U3BEIIEHUE HAMPABIISAETCS UM HE TIO3HEE D CyTOK CO JHS MX
oOpareHust B OpraHbl JO3HAHUS, OPTaHbl MPEIBAPUTEIHLHOTO CIICICTBUS WU B CY/I.

Yacteto 1 cr. 135 VIIK P® ycraHoBieHO, YTO BO3MEIICHHE
peabUIUTHPOBAHHOMY UMYIIIECTBEHHOT'O BPE/Ia BKIIIOUAET B ce0sl BO3MEIICHHE:

1) 3apa®oTHO# IIaThl, TEHCHUH, MOCOOMS, APYTMX CPEACTB, KOTOPBIX OH
JIMIIWJICS B PE3YJIbTaTe YTOJIOBHOTO MPECIICIOBAHMS;

203 KomMmeHnTapuii k YronoBHO-TIpoliecCyalibHOMY Kojaekcy Poccuiickont ®enepanuu
(mocrateiinsiit) / [Tox obmr.pen. A.B. Cmupnosa // CIIC KoncynbrantlLitoc.

204 KomMmenTapuii k VYronoBHo-mporneccyalbHOMYy Koaekcy Poccuiickoit ®enepanun
(mocrateiinsiit) / [Tox oomr.pen. A.B. Cmupnosa // CIIC KoncynbrantlLitoc.
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2) KOH(UCKOBaHHOTO M OOPAILIEHHOTO B JIOXOJ TOCYIapCTBA HA OCHOBAHUH
IPUTOBOpA WM PELICHUS CyAa ero UMYILECTBa,;

3) mTpadoB U MpolECcCyaTbHBIX W3ACPKEK, B3BICKAHHBIX C HETO BO
UCIIOJIHEHHE NTPUTOBOpA CY/a,;

4) cymMM, BBITUTAYCHHBIX UM 32 OKa3aHHE IOPUANIECKOMN TOMOIIH;

5) MHBIX PACXOIOB.

Hcxonas u3 oOuiero mpaBmiia, COTJacHO KOTOPOMY HMYILECTBEHHBIM Bpen
BO3MENIaeTCd PEaOMIMTUPOBAHHOMY TpPaXJTaHUHY B TIOJHOM OOBEME, CIeayeT
3aKJIIOYUTh, YTO PEaOMIMTUPOBAHHBIN IPAKIAHUH BIIPaBE pacCUUTaTh, 0OOCHOBATH
JIOKYMEHTaJIbHO M MOTPeOOBaTh OT TOCYNapCTBa JCHE)KHONH KOMIIEHCALIMU JIFOOBIX
yOBITKOB, MPOUCXOKIECHNUE KOTOPHIX HAXOAUTCS B MPUYUHHON CBSA3U C YTOJOBHBIM
IpecIeOBaHUEM HEBUHOBHOITO M MpEACTaBiIsieT Cco00Ml  MHHYC, JAedexT
OIpPEECIEHHOT0 MaTepUaJIbHOTO 0OJlara, a paBHO YNYLIEHHYIO JINYHYIO BBITONY, B
TOM uHCIIe ¥ B cepe NpeaPUHUMATENBCKOM IeATeIbHOCTH

VYKa3aHHbIE CyMMBbI BBIIUTAYUBAIOTCS PEAOMIUTUPOBAHHOMY MUHUCTEPCTBOM
¢unancoB P® or umeHM rocyaapcTtBa B TEUEHUE CPOKOB HCKOBOM J1aBHOCTH,
ycraHoBieHHbIX ['K P®, ncuucisgemble co AHA MOJIyYE€HUs KONUHU JIOKYMEHTOB,
ykazaHHbiX B 4. 1 cT. 134 VIIK P®, a Takxke u3BEMICHUS O TOPSAIKE BO3MEIICHUS
Bpea.

PeabunutupoBaHHbIil BIpaBe OOpaTUThCS C TPeOOBaHHMEM O BO3MEIIEHUU
UMYIECTBEHHOTO Bpefa B CyJA, I[OCTaHOBUBUIMI TNPUTOBOpP, BBIHECIIUI
NIOCTAaHOBJICHHE, OMNpEICIIEHUe O TMPEKPANICHHA YroJOBHOTO Jena U (vin)
yrOJIOBHOTO  TpeciefoBaHus, JUOO B Cyd 1O  MECTy  JKHTEIbCTBA
peaOUIMTHPOBAHHOTO, JUOO B CyJ O MECTy HAXOXJICHHSA OpraHa, BBIHECILIEro
IIOCTAHOBIICHHE O TNPEKPAICHUH YTOJIOBHOTO Jena ©  (WIM) yroJOBHOTO
npeciaenoBaHus MO0 00 OTMEHE WM WU3MEHEHMM  HE3aKOHHBIX  WJIH
HEOOOCHOBAaHHBIX pelleHuil. Eciau yrojgoBHOe Aeno NpeKpalieHo WM IPUrOoBOP
U3MEHEH BBIIIECTOSIIIMUM CyZIOM, TO TpeOoBaHME O BO3MEUIEHUM Bpea
HAIpaBIIETCS B CyJ, IOCTAHOBUBIIUN NIPUTOBOP, JTUOO B Cy/ MO MECTY >KUTEIbCTBA
peadbUIMTUPOBAHHOTO.

[Tomumo camoro peaOUIUTHPOBAHHOTO, TpeOOBaHHE O BO3MEILECHUU
UMYIIECTBEHHOTO Bpeia MOXKET OBITh 3asBIIEHO €r0 3aKOHHBIM IPECTABUTEIIEM.

[Tocne  3asBieHHMss  peaOwiMTUpOBAaHHBIM  (IMOO  €ro  3aKOHHBIM
IpeJCTaBUTEIEM) JAHHOTO TPEeOOBaHUS CyJ] HE MO3/IHEE OJHOTO MECSIa CO JTHS €T0
NOCTYIUICHUSI 00513aH OMpPENEeInTh pa3Mep MMYIIECTBEHHOTO BpeZa, MOJJIeKaIIero
BO3MEIICHHUIO M BHIHECTH IOCTAHOBJIEHHE O MPOM3BOJACTBE BHIILJIAT B BO3MEIECHUE
3TOTO Bpeaa. Y Ka3aHHbIE BBIILJIATH IPOU3BOSATCS C YU€TOM YPOBHS HHDISAIUY.

OnHuM U3 HauboJee CI0KHBIX B ONPEAEICHUH SABISETCS pa3MEP MOPAILHOTO
BpE/Ia: CJIOXKHO BBIPA3UTh B IEHEKHOM DKBUBAJICHTE CTPAJAAHUS YEJIOBEKA HE TOJIBKO
B CBSI3U C COBEPLICHUEM IMPECTYIUIEHHWSA, HO M B CBSI3U C HE3aKOHHBIM U
HEOOOCHOBAHHBIM IIOJIO3PEHUEM, OOBUHEHHEM, OCYKIECHHUEM B COBEPILIECHUU

205 KomMmenTapuii k YronoBHo-npoueccyanbHOMy Koaekcy Poccuiickoit ®enepanuun
(mocrateiinsiit), (6 uzganue, nepepadborannoe u gonoiarentoe / Ots. pex. U.JI. Iletpyxun, 2008
I/ CIIC Koncynerantllnoc.
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MPECTYTUICHUS.

Bomnpocam Bo3Memiennss MopaibHOTO Bpea nocssiieHa ct. 136 VIIK PO.

3aK0H HE OompeeNsieT MOHATUSI MOPAIBHOTO BPea, BMECTE C TEM K crioco0am
€ro BO3MEIIEHUS OTHOCUT O(UIMAIbHOE HW3BUHEHUE pPEaOMWIMTHUPOBAHHOMY 3a
NPUYMHECHHBIA €My BpeEjl, MPUHECEHHOE MPOKYpPOpPOM OT MMeHH rocyaapcta (4. 1
ct. 136 VIIK P®), coobmeHne o0 peaOWiIMTallMd B CPEICTBAX MacCOBOKH
uHopMaIuu, B Ciydae, €CIH CBEACHUS O 3aJepKaHUHd PEadMIMTHPOBAHHOTO,
3aKJIIOYEHUM €ro MOoJ CTpPaxy, BPEMEHHOM OTCTPAaHEHUHM €ro OT JOJDKHOCTH,
NPUMEHEHUU K HEMYy TMPUHYAWTEIbHBIX MEp MEIUIIMHCKOTO XapakTepa, 00
OCYXKJICHUM pPEeaOUJIMTUPOBAHHOTO M HMHBIX MPUMEHEHHBIX K HEMY HE3aKOHHBIX
JNEUCTBUSX ObUTM OMyOJWMKOBAaHBI B TI€YaTH, PACHPOCTPAHEHBI IO PaJIHo,
TEJICBUICHNIO WJIM B MHBIX CpeJacTBaX maccoBoi mHpopmaruu (4. 3 cr. 136 VIIK
P®), mwampaBieHue CyaoM, TNPOKYpOpOM,  ClIEJOBaTeieM, JO3HaBaTelIeM
MUCbMEHHBIX COOOLIEHUN O MPUHATHIX PEIICHMSIX, ONMPAaBIbIBAIOIINX IPAKIAHMHA,
0 MECTy ero paboThl, yueObl WJIM MECTY >KUTENIbCTBA, a TAKXKE YAOBJIETBOPEHUE
UCKOB O KOMIICHCALIMM 3a IPUYMHEHHBIA MOPAJIBHBIA Bpel B JEHEKHOM
BBIPAKEHNH, 3a5IBJICHHBIE B MOPSAJIKE TPAKIAHCKOTO CYAONPOU3BOICTBA.

[TonsTe «mopanbHOTO Bpena» chopmynupoBano BepxoBueiM Cynom PO —
TO HPABCTBEHHBbIC WU (U3UYECKUE CTpaJaHus, NPUINHEHHBIC EHCTBUSIMHU
(Ge3nmeiicTBHEM), TOCSATAIUME Ha TPUHAIUICKAIINE TPAKAAHUHY OT POXKICHUS
WIH B CWIy 3aKOHa HeMaTepualbHble Oyiara (KW3HB, 370POBBE, JIOCTOWHCTBO
JMYHOCTH, JIeJIOBasi pemyTaiusi, HENPUKOCHOBEHHOCTh YACTHOW JKWU3HU, JUYHAs U
ceMeiiHas TaliHa W T.II.), WIA HapyIIAOIUMH €ro JIMYHbIC HEHMYIICCTBCHHBIC
npaBa (IIpaBO Ha TIOJH30BaHWE CBOMM HMEHEM, IIPaBO aBTOPCTBA M JPYTHE
HEMMYIIIECTBEHHBIE TpaBa B COOTBETCTBUM C 3aKOHaAMU OO0 oOXpaHe IpaB Ha
pe3yabTaThl  MHTEIUICKTYQJIBHOW  JEATENBHOCTH)  JMOO  HApyIIAIONMMH
MMYILECTBEHHBIC [PaBa TPAXKIAHIHA" 0,

HexoTopble mporeccyanucThl MOJArarT, YTO MOPAIbHBIN BPE 3aKIH0YAETCS
B HPAaBCTBEHHBIX I[IEPEKMBAHUSAX B CBSA3M C HEBO3MOXXHOCTBIO IPOJOJIKATH
aKTUBHYIO OOIIECTBEHHYIO KHU3Hb, MOTEPE pabOThl, BpEMEHHBIM OTPAaHUYECHUEM U
JUIICHHEM KaKuX-Iu00 mpaB, (U3HUECKOW OO0JIbI0, CBSA3aHHOW ¢ 3ab0jeBaHUEM,
IIePEHECCHHBIM B PE3yIIbTATe HPABCTBEHHBIX CTPaIaHUil . .

b.T. besnenkuH mnonaraer, 4YTO BOCCTAHOBUTb 4YECTb W JTOCTOUHCTBO
peadbMIUTUPOBAHHOTO - 3HAYHT OTJIACUTH B TOM K€ KPYTY JIHI], B KOTOPOM OH OBLI
OTIOpOYCH caMuM (aKTOM YTOJOBHOTO TMPECIEAOBAHMS, COOOIIEHHE O TOM, YTO
mpou3onia OmwubKa, TPaKIAaHWH HEBUHOBEH W SIBISCTCA JKEPTBOW TaKOM

208 TlocraHoBiICHHE [Tnenyma BepxoBnoro Cyma P® or 20 nexabps 1994 r. Ne 10
«HekoTopbie BONPOCHI MPUMEHEHUS 3aKOHOATELCTBA O KOMIICHCAIUK MOpalbHOro Bpema» //
«Poccuiickas razera», Ne 29, 08.02.1995.

27 YronoBHbIit nporecc : yueOHUK ansi OakanaBpuata ropuauueckux By3oB / O. U.
Awnppeesa [u ap.] ; mox pea. O. U. Auapeesoii, A. JI. Hazaposa, H. I'. Croiiko u A. I'. Ty3oBa. —
Poc ToB u/]], : ®ennkc, 2015.C. 164.



165

omu6xne

YTONOBHO-TIPOIIECCYANIbHBIA ~ MHCTUTYT  peaOWIMTallud  HAaxXOIUTCAd B
MJIOCKOCTH JIEUCTBUS MPUHIUIIA, 3akperieHHoro B ¢T. 19 VIIK P®, nanenstoniuii
JUI, BOBJECYEHHBIX B PEaOMIMTAIMOHHBIA MpOIECC, NMPABOM Ha 00KaJOBaHUU
MPOLIECCYaANbHBIX JCHUCTBUIM M PELICHHN — ITOCTAHOBJICHHS CyAa O IMPOU3BOJICTBE
BBITUIAT, BO3BpAaT€ HWMYIIECTBA MOTYT OBITh OOXajaoBaHBI B  MOPSAKE
aneJUIALMOHHOI0, KACCAlMOHHOTO U HAJA30PHOTO MPOU3BOJICTBA.

B cnyuae, eciiu TpeboBaHME O BO3MEIICHUH Bpea CYJI0M HE yIOBIETBOPEHO
WM peabMIMTUPOBAHHBIN HE COTJIACEH C MPHUHSATHIM CYyACOHBIM pelieHHuEeM, TO OH
BIIpaBe 00paTUTHCS B Cy[ B mopsiake, onpeneneHubm ['TIK PO.

PeaOunutupoBaHHBIM, KOTOpHIC OBUTM JIMIIEHHI HA OCHOBAaHUHU CYAEOHOTO
pELIEHHUs CTIEIUaIbHbIX, BOMHCKUX M MOYETHBIX 3BAHUM, KJIACCHBIX YMNHOB, & TAKKE
rOCYJapCTBEHHBIX HArpaJ, BOCCTAHABIMBAIOTCA COOTBETCTBYIOLIME 3BaHUS,
KJIACCHBIE YMHBI U BO3BPALIAIOTCS TOCYJAPCTBEHHBIE HATPAIbI.

Bpen, mnpruyYMHEHHBIM OPUAMYECKUM JMUAM HE3aKOHHBIMHU JACHCTBUSIMU
(Oe3meiicTBMEM) M pCIICHUSIMH CyJIa, IPOKypopa, cleloBareis, JI03HaBaTels,
opraHa J03HaHMs, BO3MENIAETCSl TOCYJapCTBOM B MOJHOM O0bEME B MOPSAKE U
CPOKH, KOTOPBIE YCTAHOBJIEHBI HACTOAILECH TJIABOM.

Yacte 5 ct. 135 VIIK P®, 4. 1 ct. 138 VIIK P®, 0.1 ct. 397 VIIK PD
OTHOCSIT BOMPOC O BO3MEIICHUHU BpeAa PEadUIMTUPOBAHHOMY, BOCCTAHOBJIIEHUHU €T0
B TPYAOBBIX, TEHCHOHHBIX, JKWIHIIHBIX W HHBIX I[paBaX K BOIpPOCaM,
paccMaTpuBaeMbIM M paspemaemMbiM cyaoM B nopsake ria. 47 YIIK PO
(«ITpou3BOACTBO IO PACCMOTPEHUIO W PA3PCHICHHIO BOMPOCOB, CBS3aHHBIX C
UCTIOJTHEHUEM TIPUTOBOPA>).

be3ycnoBHO, Bompockl O peaOWIMTAlMKM TI0O CBOEH MPaBOBOWM MPUPOJE
OTJIMYAIOTCS OT BOMPOCOB 00 YCIOBHO-IOCPOYHOM OCBOOOXKJIEHUU OT OTOBIBAHUS
Haka3aHus, 00 U3MEHEHUH BUJA UCTIPABUTENILHOTO YUPEKIACHUS U T.II.

HecmoTpss Ha mIMpOKHII MEpeYeHb BONPOCOB, CBA3aHHBIX C HMCIOJHEHUEM
npurosopa (nBaalaTh OJAMH), 3aKOHOM YCTAaHOBJICH EIMHBIA TPOIECCYaTbHBIN
MOPSAOK M1 MX paccMoTpeHus u paspemeHuss — ct. 399 VIIK P®. Ha stot u
JIpYTUe HEIOCTAaTKU TPOU3BOJACTBA, IO JejJaM 00 WCIOJHEHUU TPUTOBOPA,
oOparaeTcsi BHUMaHUE B HEKOTOPBIX UCCIICIOBAHMUSIX.

B coorBerctBum m. 1 4. 1 cr. 399 VIIK P® Bompoc o Bo3MenieHuu Bpena
pEaOUIUTUPOBAHHOMY, BOCCTAHOBJIEHMHM €r0 B  TPYAOBBIX, IEHCUOHHBIX,
YKUJIUIITHBIX ¥ WHBIX MPaBaxX pa3penraeTcs Mo X0aTalCTBy peaObuIuTHPOBAHHOTO.

UckmoueHne w3 4yuciaa 3asBUTENEH TaKMX YYACTHUKOB KaK 3aKOHHBIN
MpEACTaBUTENb, ONM3KUA POJCTBEHHUK, POJCTBCHHHWKH, WJIA WKIUBCHIIBI
yMeEpILIEero peaOUuIUTUPOBAHHOTO JIeJIaeT 3asBICHUE U pa3pelieHue TaKHhX
X0JIaTalCTB MPOOJEMAaTUYHBIM U UJET B MpoTuBopeune ¢ 4. 2 c¢r. 134 VIIK PO,
KOTOpasi a0COJNIIOTHO OOOCHOBAHHO TIPU3HAET 3a YKA3aHHbIMU JIMIIAMH BCE
MOJIHOMOYMSI 10 BOCCTAaHOBJICHHMIO YIEepOa, MPUYMHEHHOTO JIUILy YIrOJOBHOM

208 esnenkun B.T. KommenTapuit k YronoBHO-TpolriecCyalibHOMY Kojiekcy Poccuiickoit
Oeneparun (mocrareiineiii), 11€ u3mganue, nepepaboTaHHOEe U JoMONMHEHHOE, «IpocmekT», 2012
/I CIIC Koncynpsrantllnoc.
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pernpeccuein” .

CrnenyeT OTMETHTh, YTO MPOIECCYyATbHBIN MOPSIO0K PACCMOTPEHUS BOIIPOCOB,
CBSI3aHHBIX C MCIOJIHEHHUEM IPUTOBOPA, K YUCIY KOTOPBIX, KaK YK€ OTMEYalioCh
paHee, OTHOCUTCA BOINPOC O BO3MEIIEHWU Bpela pPeadMIMTUPOBAHHOMY,
BOCCTAHOBJICHUU €r0 B TPYJOBBIX, NMEHCHOHHBIX, YKUJIUIIHBIX M HMHBIX IpaBax,
OpPUCHTHPOBAH  3aKOHOJATEJIEeM B OCHOBHOM Ha  W3MEHEHHE oO0bema
MPaBOOTPAHUYCHHM, HA3HAYEHHBIX OCYKJIEHHOMY OOBHHHUTEIBHBIM MPUTOBOPOM
cyna. Kpome Ttoro, ycranoBnennbii ct. 399 VIIK P® mnopsmok manHOM
POIIeCCYaTbHOM JAEATENHHOCTH, COJIEPKUT TapaHTUH oOecTieueHns mpas, CBOOOT U
3aKOHHBIX HMHTEPECOB TOJBKO JIMIA, OTOBIBAIOMIEro HakazaHue. VIckimrodeHuem
SIBJISIETCS] TpeOOBAaHME 3aKOHA O TOM, YTO BCE 3aMHTEPECOBAHHBIE JINIA, YIPEIKICHUS
W OpTaHbl IOJDKHBI OBITh U3BEIICHBI O JIaTe, BPEMEHU U MECTE Cy1eOHOro 3aceaHus
He no3aHee 14 cyTok A0 JIHS Cye0HOro 3acejaHusl.

Hanpuwmep, B 4. 2 ct. 399 VIIK P® ykazaHo, 4To Tpu HaJIU4YUHU XOJaTaiCcTBa
OCYXXJICHHOTO 00 y4acTMH B CyJIeOHOM 3acelaHuu CyJ 00si3aH 00eCleuuTh €ro
HEMOCPEJCTBEHHOE Yy4yacThUE€ B CyAeOHOM 3acelaHuu JUOO TPEJIOCTaBUTH
BO3MOXXHOCTh  M3JIOKHTh CBOIO TIO3UIIMIO TIyTE€M HCIOJIb30BAHUS CHCTEM
BUICOKOH(MepeHII-CBs3U. [101I00HBIX TapaHTUH IS peaOMINTHPOBAHHOTO B 3aKOHE
HeT. He 3akperuisieT 3akoH U ero mpaB B CyIcOHOM 3acCeTaHuM, KaK 3TO CACIAHO IS
OCY)XJICHHOTO, IOTEPIEBIICT0, €ro 3aKOHHOTO TpEACTaBUTENss H  (WIHN)
MPEACTaBUTENSI, KOTOPhIE B Ccllydae, ydacTus B CyAeOHOM 3aceaHuu BIIPaBE
3HAKOMHUTBLCS C TPEJACTABIEHHBIMH B CyJ MaTephallaMH, Yy4acTBOBAaTh B HX
pacCMOTpEHUHU, 3asBIATH XOJaTaliCTBA ©  OTBOJBI, JaBaTh OOBICHEHUS,
MPEICTABIATH IOKYMEHTHI.

CynebHoe 3aceqaHuMe HayWHAeTCs C OOBSICHEHUS 3asBUTENS, 3aTeM
UCCIIEYIOTCS TPEACTaBICHHbIE MaTepUalibl, BBICIYIIUBAIOTCS OOBSICHEHUS JIHII,
SBUBIIUXCA B CyZIcOHOE 3ace/laHre, MHEHHUE MPOKYpopa, MOCJIE€ Yero Cy/1bsl BHIHOCUT
IIOCTAHOBJICHHE.

B cootBerctBum co cT. 401 YIIK P® nocranoBieHue Cyjia, BBIHECEHHOE TIPU
pa3pelIeHuH BOMPOCOB, CBS3aHHBIX C MCIIOJHEHHWEM IPUTOBOPA, MOXKET OBITh
00’KaJoBaHO PEadMIIMTUPOBAHHBIM B aNIEJUIIIMOHHOM TIOPSJIKE.

209 O, [Mabanuua JI.A. ObecredeHne paB, CBOOO M 3aKOHHBIX HHTEPECOB OCYXKICHHOTO
IPU PACCMOTPEHUH W pa3pelieHHH BOIPOCOB, CBS3aHHBIX C MCIOJIHEHWEM mpuroBopa. /uc. ...
KaH[. Iopu. Hayk, Bnagumup, 2012.C. 63.



